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INSURANCE LAW JOURNAL. 


>» Votume XXXVIII. 1909. [newsertes, Votume 18.] 


REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL 
COURTS, AND IN THE STATE SUPREME COURTS. 


From certified transcripts in our possession. 


LIFE. 
COURT OF APPEALS OF KENTUCKY. 


BOZEMAN’S ADMW’R 
v8. 
PRUDENTIAL INS. CO. OF AMERICA.* 


EXTENDED INSURANCE. 


A life policy gave insured the privilege of borrowing from it, according 
to tables following, on the security of the policy; then provided 
that if the policy, after being in force three years, lapsed or was 
forfeited for nonpayment of a premium or a note given for a pre- 
mium or loan, it might be surrendered for a paid-up life policy as 
specified in the following table, and that if the policy so lapsing or 
forfeited was not surrendered for a paid-up life policy, the com- 
pany would write in lieu of it and, without any action by insured, 
a paid-up term policy “for the full amount insured by this policy”, 
and to continue in force for the term indicated by the following table 
of extended insurance, the paid-up term policy, however, to provide 
that, in case of death of insured within three years from such lapse 
or forfeiture, there shall be deducted from the amount payable by 
the company all premiums that would have become due on the policy 
up to insured’s death had the policy been continued in force, and 
any indebtedness due the company on the policy at the date of such 
lapse or forfeiture; then made provisions for surrender of the 
policy for cash, according to the following table. at the end of five 
years, or at certain other times, and then, under the head of “Tables 
Above Referred To”, provided that any indebtedness placed on the 
policy would operate to reduce the benefits. Held, that the amount, 


% Decision rendered, Nov. 20, 1908. 113 8. W. 836. 


110229 





Insurance Law Journal. [Jan., 1909, 


otherwise available for purchasing extended insurance, and so fixing 
the period of such extended insurance was not to be diminished by 
any indebtedness of insured to the company; the policy under the 
head of such insurance otherwise providing the manner of payment 
of the indebtedness. 


[For other cases, see Insurance, Cent. Dig. § 936; Dec. Dig. § 368.] 
LIFE POLICY—LOANS TO INSURED. 


Where a life policy provides the terms on which insured may borrow of 
the company, a more onerous condition in the contract under which 
he did borrow of it is void; there having been no further consider- 
ation for it. 


[For other cases, see Insurance, Dec. Dig. § 179%.] 


LIFE POLICY—LOANS TO INSURED—FORFEITURE FOR 
NONPAYMENT. 

Even if valid, in view of provisions of the policy, the provision in a 
contract of loan by a life insurance company to a policyholder that 
if the loan, with accumulated interest, shall equal the legal reserve 
for the policy, the company may demand immediate payment and, 
if payment is not made, may cancel the policy, is available only 
where there is no balance of reserve above the loan and interest. 


[For other cases, see Insurance, Dec. Dig. § 179%.] 
Appeal from Circuit Court, McCracken County. 


“To be officially reported.” 


Action by Charles J. Bozeman’s administrator against the 


Prudential Insurance Company of America. Judgment for de- 
fendant. Plaintiff appeals. Reversed, with directions. 


HENDRICK, MILLER & MARBLE, for Appellant. 
Crick & Ross, for Appellee. 


Nunvy, J. 

On the 22d day of July, 1899, appellee issued and delivered 
to James Edgar Bozeman an ordinary life policy for the sum oi 
$1,000, payable, first, to Bozeman Bros., and afterward changed, 
about which there is no dispute, and made payable to his 
brother, Charles J. Bozeman. He paid two premiums of $35.26 
each in cash, but failed to pay the third premium when due, and 
the policy lapsed July 22, 1901. Appellee insisted that he pay 
the premium and be reinstated, and finally wrote him that it 
would loan him the money to pay it and take an assignment of 
the policy as security. In the month of April, 1902, he bor- 
rowed $32 from appellee, and assigned the policy to secure the 
loan and paid $1.60 interest in advance on the loan, and the 
difference between the amount borrowed and the premium he 
paid in cash and was given a receipt for the amount of the pre- 
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mium, $35.26. When the next premium fell due, July 22, 1902, 
he paid it in cash, and also paid the interest for one year in ad- 
vance, to wit, $1.60, on the loan note. He failed to pay the next 
premium, which fell due July 22, 1903. Bozeman lived until 
the 1st of December, 1905; and his brother, the beneficiary, died 
about three weeks afterward. Appellant was appointed and 
qualified as the administrator of Chas. J]. Bozeman, and insti- 
tuted this action to recover the amount of the face of the policy. 
The issues were formed by the pleadings, and the case, by agree- 
ment, was transferred to the equity docket. The court heard the 
case and dismissed appellant’s action, from which ruling he ap- 
peals. 

Indorsed on the back of the policy in print are certain privi- 
leges, conditions, and tables. Appellant contends that these ex- 
tend the policy, for the full amount thereof, until more than one 
year after the date of the death of the insured. Appellee’s con- 
tention is that the policy, for its face value, was not extended by 
the privileges, conditions, and tables indorsed thereon until the 
date of the insured’s death; but that the policy ceased some 
time in the month of June, 1905. We copy the indorsements on 
the policy that have application to the issues presented. They 
are as follows :— 

“Privileges. 
“Cash Loans. 

“If this policy is continued in force, the insured may borrow 
from the company the amount specified in the following table, 
by making written application for the leanand assigning the 
policy to the company as security in accordance with the terms 
of the company’s loan certificate, provided 5 per cent interest 
on the whole amount of the loan is paid annually in advance. 

“Paid-Up Life Policy or Extended Insurance. 

“If this policy, after being in force three full years, shall lapse 
or become forfeited for the nonpayment of any premium or any 
note given for a premium or loan made in cash on such policy 
as security, or of any interest on such note or loan, it may be 
surrendered for a nonparticipating paid-up life policy as speci- 
fied in the following table; provided the policy is legally sur- 
rendered to the company within three months after such lapse 
or forfeiture. If this policy, having lapsed or become forfeited 
as above, is not surrendered for a paid-up life policy, the com- 
pany will write in lieu of this policy, and without any action on 
the part of the insured, a nonparticipating paid-up term policv 
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for the full amount insured by this policy, and to continue in 
force for the terms indicated by the following table of extended 
insurance. ‘The paid-up term policy shall provide, however, that 
in case of the death of the insured within three years from the 
date of such lapse or forfeiture there shall be deducted from the 
amount payable by the conipany the sum of all the premiums 
that would have become due on this policy up to the time of 
the death of the insured if the policy had been continued in 
force, and any indebtedness due the company on this policy at 
the date of such lapse or forfeiture. The paid-up term policy 
will be delivered on the legal surrender of this policy. 
“Or Cash Surrender Values. 

“If this policy is legally surrendered to the company within 
three months from the end of five years from its date or of any 
five-year period thereafter, and all premiums to the end of that 
period have been paid in full, the company will pay therefor the 
sum indicated by the following table of cash surrender values. 
Or, if this policy is legally surrendered to the company within 
three months from the end of twenty years from its date or of 
any five-year period thereafter, and all premiums to the end of 
that period have been paid in full, the cash value of the policy 
may be applied to purchase an annuity payable during the life 
of the insured. 

“Tables Above Referred To. 

“The benefits stated in the following tables apply to the 
original sum insured only. Any indebtedness placed on the 
policy will operate:to reduce the benefits.” 

The tables referred to in the above quotations are on the back 
of the policy, and show that, when three premiums have been 
paid, the insured is entitled to borrow $37, and when four have 
been paid he has the right to borrow $49, and is entitled to a 
nonparticipating paid-up life policy, when three premiums have 
been paid, of $105, and, when four have been paid, of $138, and, 
when three premiums have been paid, he is entitled to extended 
insurance for the face of the policy for two years, 326 days, and, 
when four premiums have been paid, for three years, 271 days; 
and is entitled to named amounts at the end of five-year periods. 

Appellee’s contention is that, when four premiums were paid, 
he was not entitled to have the policy extended three years and 
271 days, because when the policy lapsed for the nonpayment of 
the premiums of July 22, 1903, he owed appellee the $32 note; 
that it should have been deducted from the legal reserve due 
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the insured, and the balance of the reserve would have only ex- 
tended the insurance to June, 1905, four or five months before 
the death of the insured, and cites the case of Mutual Benefit 
Life Ins. Co. vs. First National Bank of Louisville, 115 Ky. 757, 
74 S. W. 1066, Emig’s Adm’r vs. Mutual Benefit Ins. Co., 106 S$. 
W. 230, 32 Ky. Law Rep. 484, and Jagoe vs. Aitna Life Ins. Co., 
123 Ky. 510, 96 S. W. 598, as sustaining its contention. This 
position would be correct if we were construing a policy con- 
taining provisions like unto those in the cases referred to. The 
policies before the court in the Emig and Bank Cases were is- 
sued by the same company, and provided that “when after two 
full annual premiums shall have been paid on this policy it shall 
cease or become void solely by the nonpayment of any premium 
when due, its entire net reserve by the American Experience 
Mortality and interest at 4 per cent yearly (provided there be 
no loan on the policy) shall be applied by the company as a 
single premium at the company’s rates published and in force 
at this date”. And then continues, giving the different options 
that the insured may avail himself of. Another paragraph of 
the policy is as follows: “If there be any loan on the policy, 
such indebtedness shall be paid off out of the cash value and 
the remainder paid in cash by the company, or a value will be 
allowed by the company in the form of extended or paid-up in- 
surance, as above provided, the amount to be applied to the 
purchase of such insurance being correspondingly reduced in 
the ratio of the indebtedness to the full cash surrender value.” 
Thus it will be seen that the policies under consideration in 
those cases expressly provided that the loan to the insured 
should be deducted from the legal reserve, and the remainder 
was to purchase extended insurance. That is to say, it expressly 
provided that any indebtedness by the insured to it should first 
be deducted from any option proffered by the policy chosen by 
him. The policy in the case of Jagoe vs. Etna Life Ins. Co., 
supra, in terms is substantially like those of the Mutual Benefit 
Insurance Company; but it further provides, as construed by 
this court, that, if the insured was indebted to the company when 
the policy lapsed for nonpayment of premiums, no extended in- 
surance was allowed. So it will be seen that the construction 
placed on the policies in those cases have but little application 
to the policy in the case at bar. The terms are different. 

The policy in the case at bar provides expressly that if the 
policy should lapse or become forfeited by reason of the non- 
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payment of any premium or loan, and the policy is not surren- 
dered for a paid-up policy, the company will write, in lieu of it. 
and without any action on the part of the insured, a nonpartici- 
pating paid-up term policy “for the full amount insured by this 
policy”, and it shall continue in force for the term of three years, 
271 days. This paid-up term policy shall provide, however, 
that, in case of death of the insured within three years from the 
date of such lapse or forfeiture, there shall be deducted from the 
amount payable by the company the sum of all the premiums that 
would have become due on the policy up to the time of the death 
of the insured, if the policy had been continued in force, and 
there should, also, be deducted from the face of the policy any 
indebtedness due the company on the policy at the date of such 
lapse or forfeiture. Thus we see that the contract the insured 
had with appellee provided how the indebtedness of the insured 
should be settled in case of extended insurance; that is, it 
should be deducted from the face of the policy, and not as in the 
cases referred to deducting it from the legal reserve. There is 
not an intimation in the contract before us that. authorized the 
company to first deduct the indebtedness of the insured to the 
company from the legal reserve, and apply the remainder to 
purchase extended insurance, as in the cases referred to; but 
by express terms this policy provides that such indebtedness 
should be deducted from the amount named in the policy, to wit, 
$1,000. If appellee’s contention be sustained, and the loan be 
deducted from the legal reserve and the balance used to carry 
extended insurance, and then also deduct it from the face of the 
policy, if the insured dies within three years from the lapse, the 
result would be to make him pay the loan twice, and contrary to 
the terms of the policy. Appellee contends that the following 
words: “Any indebtedness placed on the policy will operate to 
reduce the benefits’—which are found under the expression 
“Tables referred to”, authorized the deduction of the indebted- 
ness from the legal reserve of the policy, and the balance only 
could be used to purchase extended insurance. The last quoted 
words are in harmony with the words quoted above with ref- 
erence to extended insurance. The indebtedness of the insured 
does operate to reduce the amount that would be received 
otherwise. It is not reasonable to suppose that those words 
were used with the intention of changing the provision with ret- 
erence to what should be the disposition of the indebtedness of 
the insured to the company in the case of extended insurance; 
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for that had already been especially provided for. The only 
reasonable inference and construction that we can place upon 
the words last quoted, to wit, “any indebtedness placed on the 
policy will operate to reduce the benefits”, is that the policy in 
the case at bar provides that the full amount of cash that will be 
loaned on the policy, when four premiums have been paid, is 
$49, and, when a like number of premiums have been paid, a 
paid-up nonparticipating life policy for $138 would be issued; 
and the tables referred to in the clause under title, “Cash Sur- 
render Values”, fixed the amount that the insured would be en- 
titled to receive at the periods named, and the language used 
was for the purpose of requiring that the amount of the indebt- 
edness of the insured should be deducted, in case of a loan, froin 
the $49, and, in case of the paid-up life policy, the indebtedness 
should be deducted from the $38, and the policy issued for the 
balance. In addition to the above, it will be seen from the pro- 
visions of the policy that there were four methods by which to 
settle the policy in the lifetime of the insured: First, cash loan 
privileges; second, by the issuing oi a nonparticipating paid-up 
life policy; third, extended insurance; fourth, by the insured 
receiving certain stated sums at the end of five-year periods— 
in none of which were there any provisions stating how the in- 
debtedness of the insured to the company should be settled, ex- 
cept the one with reference to extended insurance. Hence the 
necessity for the clause with reference to the indebtedness op- 
erating to reduce the benefits that it might apply to those op- 
tions not provided for; and to accentuate the fact, as had al- 
ready been provided, it provided that the indebtedness of the 
insured should be deducted from the face of the policy. There 
is no other construction that can be placed upon this language 
without making the last quoted words conflict with the previous 
language of the policy dealing, especially, with the matter of 
extended insurance, and as to what disposition should be made 
of the indebtedness of the insured to the company. This court 
has frequently said, in construing such contracts as this one, 
that the insurance companies prepare their policies, which are 
printed mostly in small type, and, if there are any ambiguities 
or seeming inconsistencies, that that construction of the con- 
tract which is most favorable to the insured should prevail. 
The reasonable presumption is that, when Bozeman read and 
accepted the policy, he understood from the provision with ref- 
erence to extended insurance that it meant that, if he did not 
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elect to take one or the other of the options provided for in 
the contract, the company was bound, without any action on his 
part, to provide for him, after he had paid four premiums, a 
policy of extended insurance for the face value of the policy for 
three years, 271 days; and that his beneficiary would receive the 
full face value of the policy, except the premiums that he would 
have paid from the date of the lapse of his policy to his death, 
and any indebtedness that he owed the company; and that thc 
deduction of benefits referred to in the first clause had reference 
to the matters above stated. 

To construe this policy as contended for by appellee, we would 
have to interpolate words and phrases, and the words used 
would have to be given a meaning that was not intended, or, at 
least, that the insured never thought of when he entered inio 
the contract. Appellee claims that, when the insured borrowed 
the $32 from, it, he executed an obligation by which he agreed 
that it might declare the policy forfeited and void upon his fail- 
ure to perform certain conditions therein named, and he failed 
to perform the conditions, and appellee declared the policy at 
an end, and it ceased to be binding upon it. The obligation re- 
ferred to is as follows: “This is to certify that I, the under- 
signed, James E. Bozeman, the insured on whose life ordinary 
policy No. 161006 was issued by the Prudential Insurance Com- 
pany of America, have this day borrowed from the said com- 
pany the sum of thirty-two ———— 60/100 dollars and hereby 
assign, transfer and set over unto the said company, its succes- 
sors and assigns, the said policy and all profits and benefits now 
due or which may hereafter become due thereon as herein pro- 
vided. It is understood and agreed: First. That the said sum 
borrowed as aforesaid shall bear interest at the rate of 5 per 
cent per annum, payable in advance, and that said interest unless 
duly paid shall be added to the above loan and bear interest at 
the same rate and on the same conditions. Second. That anv 
dividend declared on said policy may be applied by the company 
toward the payment of said loan and any unpaid interest, any- 
thing to the contrary in the policy notwithstanding. Third. Thet 
if said policy shall become forfeited in any manner, the amount 
of said loan, with interest accumulated and accrued thereon, 
shall be deducted from the cash value of any allowance guaran- 
teed by the terms of said policy in case of such forfeiture. 
Fourth. That if said policy shall mature before said loan, with 
the interest accumulated and accrued thereon, shall have been 
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fully paid, the total amount thus due the company shall be de- 
ducted from the amount otherwise payable by the company. 
Fifth. That if the said loan with the accumulated interest shall 
become equal to the legal reserve for the said policy, the com- 
pany may demand immediate payment of said loan—or any part 
thereof—with all interest accumulated and accrued thereon, and 
if the same be not paid to the company within thirty days after 
due notice by mail or otherwise, the said policy shall be and 
become entirely forfeited and void.” It will be seen that clauses 
numbers I, 2, 3, and 4 in the loan obligation conform to the pro- 
visions of the policy; but the fifth enters upon a new field, and 
prescribes conditions not mentioned in the policy. The insured 
had paid for the right to borrow $49 upon the conditions named 
in the policy, which do not include the conditions or provisions 
mentioned in the fifth article of the loan contract. Appellee in 
its answer relies on the cancellation of the policy under the con- 
ditions stated in the fifth clause of the loan contract. It is our 
opinion that the additional and more onerous provisions incor- 
porated in that clause are not binding, because, as stated, the 
insured had purchased the right to borrow $49 upon the condi- 
tions stated in the policy. It is not pretended that appellee paid 
the insured any consideration for the right to forfeit his policy 
on any other conditions than those named therein. 

The cases of New York Life Ins. Co. vs. N. L. Curry, 115 Ky. 
100, 72 S. W. 736, 61 L. R. A. 268, 103 Am. St. Rep. 297, and 
Emig’s Adm’r vs. Mutual Benefit Ins. Co., supra, sustain this 
position, and the last case cited overrules the case of Mutual 
Benefit Life Ins. Co. vs. First National Bank of Louisville, su- 
pra, to the extent that it opposes this principle. If, however, 
we are in error as to this, appellee had no right, under the fifth 
clause of the loan agreement, to declare, when it did, on June 
29, 1905, that the insurance of Bozeman was at an end. The 
language of that article is to the effect that if the loan, which 
was $32, with the accumulated interest, should become equal to 
the legal reserve for the policy, then, in that event, the company 
might demand the immediate payment of the loan and the as- 
cumulated interest, and, if not paid, it reserved the right to can- 
cel the policy. Appellee’s actuary, the only witness who testi- 
fied on the subject, stated that the amount of the reserve which 
had accumulated on the policy of the insured was $82.30. The 
interest which had accumulated on the loan to the time when 
appellee canceled the policy in July, 1905, could not have been 
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more than two years, as it is agreed that he had paid the inter- 
est to July 22, 1903, and this added to the loan of $32 makes 
$35.35, which did not equal the legal reserve for the policy. The 
reserve, as stated without contradiction, was $82.30. But ap- 
pellee wants the words “the balance” inserted in the fifth clause 
of the loan agreement, so that it will read: “If said loan with 
the accumulated interest shall become equal to the balance of 
the legal reserve for the policy”, etc. Even if this was allow- 
able, the loan with its interest would not equal the balance of 
the reserve, for such balance ‘at the time they canceled the policy 
amounted to $46.95, nor would it have equaled the balance of 
the reserve at the time of the insured’s death, nor at this time. 
It is contended that this construction of the policy Operates as a 
hardship upon appellee; that the policies under consideration 
in the cases cited by appellee were otherwise construed. In 
answer to this it is enough to say that the provisions of the 
policies referred to are different from the provisions of the one 
now under consideration. The terms of the policies in the cases 
referred to seemingly made it a hardship upon the insured; but 
the court determined that they made the contracts and were 
bound thereby, notwithstanding it seemed to be a hardship upon 
them. We have construed the policy in the case at bar in ac- 
cordance with the provisions contained in it. To construe it as 
contended for by appellee, the wording would have to be 
changed. Doubtless appellee obtained insurance by showing 
and explaining to persons the advantages contained in its policy 
over the policies of other companies, and it must abide by the 
terms therein. It took the chance of the insured living beyond 
the three years, 271 days. If he had, it would have retained ail 
that he had paid, to wit, $112.24, and the right to collect the loan 
of $32 with its interest from the insured. It is true that after 
that its collateral would have been worthless, but it would have 
had the right to collect its debt if he was solvent or -ever be- 
came so. 

For these reasons, the judgment of the lower court is reversed 
with directions for the court to deduct from, the face value of 
the policy the sum of the premiums that would have become due 
on the policy up to the time of the death of the insured, and 
the amount of the loan obligation of $32 with its interest due at 
the date of the death of the insured, and render judgment in 
favor of appellant for the balance, with interest from the date 
when the\ policy was due and payable. 
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COURT OF APPEALS OF KENTUCKY. 


NEW ENGLAND MUT. LIFE INS CO. 
v8. 


SPRINGGATE.* 
LI oh ne OF PRE- 


Where a life policy provides that it shall be void if any premium note 
is not paid when due, insured, after the maturity of a premium, de- 
manding payment thereof, is estopped to insist on a forfeiture of the 
policy. 

[For other cases, see Insurance, Cent. Dig. §§ 1056-1070; Dec. Dig. 

" — § 392.) 


“To be officially reported.” 
On petition for rehearing. Overruled. 


For former opinion, see 112 S. W. 681. 
Hosson, J. 

The general agent for the state represented the insurance 
company. His act in demanding the premium was the act of 
the company. It could not on one hand demand the premium 
and on the other insist on the forfeiture. Estoppels arise by 
operation of law. The acts of the insurance company here estop 
it from insisting on the forfeiture. 

Petition overruled. 





% Decision rendered, Dec. 2, 1908. 1138. W, 824. 
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SUPREME COURT OF NEBRASKA. 


WARD 
v8. 
TNA LIFE INS. CO. oF HARTFORD, CONN.” 


EVIDENCE AS TO ACCIDENT. 


In an action brought to recover upon an accident insurance policy, 
where the question is whether death resulted from an accidental 
injury for which the insurer is admitted to have been liable, the 
bodily condition of the insured between the date of receiving such 
injury and his death is a relevant fact; and all things done or said 
by the insured which expressed or showed his bodily condition in 
reference to the injury are relevant. 


OPINION OF PHYSICIAN. 


Where his opinion as to the cause of death is asked of a physician called 
as a witness, it is neither necessary nor proper to include in the 
hypothesis the fact that the attending physician had pronounced the 
— cured of an injury from which it was claimed his death re- 
sulted. 


HYPOTHETICAL QUESTION AS EVIDENCE. ™ 


Error is not committed in permitting a hypothetical question which 
fairly reflects the case as made by the plaintiff because other facts 
afterward established by the defendant’s evidence are not included 
in the question. The fact that the defendant’s evidence is on file in 
the form of a deposition does not alter the rule. 


CAUSE OF DEATH FOR JURY. 


Whether the death of a person whose life was insured against death by 
accident was caused by an admitted accident, or resulted from some 
other cause, is a question for the jury, unless the proofs as to such 
cause of death are so convincing that from them all reasonable men 
in the fair exercise of their judgment would adopt the same conclu- 
sion, 


WHAT IS SOLE DEATH BY ACCIDENT. 


Where a person accidentally injured is insured against accident under 
a policy which provides for the payment of a sum named in case 
death results solely from such injury within ninety days, all morbid 
changes in the exercise of vital functions or the texture of bodily 
organs which result from or are induced by such injury should be 
regarded as the effect thereof, and not as independent causes; and, 
when death results from such morbid changes, it is caused by such 
accident within the meaning of such policy. 


WHEN ACCIDENT, NOT DISEASE, IS CAUSE OF DEATH. 


Where a person, after recovery from an accidental injury, succumbs to 
a disease which would not have been fatal but for the lowered vi- 
tality following such injury, the disease, and not the lowered 
vitality, is the cause of death. 


Commissioners’ Opinion. Department No. 2. Appeal from 
District Court, Douglas County. Action on an accident policy 


* Decision rendered, Oct. 22, 1908. Syllabus by the Court. 118 N. W.70. 
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by Bedelia Ward against the AXtna Life Insurance Company of 
Hartford, Conn. Judgment for plaintiff, and defendant appeals. 


GREENE, BRECKENRIDGE & MATTERS, for Appellant. 
WEAVER & GILLER and JoHN M. MCFARLAND, for Appellee. 


CALKINS, C. 

The defendant issued an accident insurance policy to plain- 
tiff’s son, on the Ist day of December, 1904. On August 1, 
1905, the insured, who was by occupation a locomotive fireman, 
was injured in an accident occurring while he was at work in the 
railroad yards at Omaha. He was treated for this injury by his 
employer’s physician, Dr. Smith, until August 9, 1905, when he 
was pronounced cured. On August 15th he again entered upon 
his duties as fireman upon a train leaving Omaha for Grand 
Island that night at about 11:30 p. m. He performed his usual 
duties until reaching Central City the next day, when he became 
so ill as to be unable to fire his engine from that point to Grand 
Island. On reaching Grand Island, he went to a. hotel, whence 
he was removed the next morning to the hospital, where he died 
that evening. The plaintiff, whg was the beneficiary named in 
said policy in case of death, brought this action, claiming that 
the injuries suffered by the insured on the Ist of August caused 
his death. The liability of the defendant for the accident oc- 
curring on the Ist of August was not denied, but it was con- 
tended that said injury was confined to the crushing or bruising 
of one foot of the insured, and that his death was not caused by 
said accident. There was a verdict for the plaintiff, from which 
the defendant appeals: 

1. The plaintifi offered evidence as to complaints made by 
the insured concerning his bodily suffering from the time of his 
injury to the date of his departure on the trip to Grand Island. 
This evidetice was objected to on the ground that it was hear- 
say; and its reception is now assigned as error. The rule in 
such cases as stated by Mr. Stephen (article 11, Digest of the 
Law of Evidence) is that, when any bodily feeling or state of 
the body of any person is a fact in issue or relevant to the issue, 
all things done or said by any such person which express or 
show the existence of any such state of body in reference to 
the particular matter in question are relevant, although they 
may not have been done or said on the occasion when the fact 
in issue happened. ‘This rule has been recognized by our own 
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court in Western Travelers’ Ass’n vs. Munson (73 Neb., 858), 
where it is said that “statements of fact fairly indicative of a 
relevant bodily condition of a declarant at the time of the dec- 
laration will be received as circumstantial evidence of the ex- 
istence of that condition although made a considerable time 
after the injury was received”. The claim of the plaintiff being 
that the injuries received by the insured on the Ist day of August 
caused bodily lesions which continued, and resulted in his death 
two weeks later, his bodily condition during that period was 
relevant to the issue. It therefore follows under the rule above 
stated that the things done or said by the insured which ex- 
pressed or showed the state of his body were admissible. 

2. The plaintiff called a physician, Dr. Walker, to whom the 
principal facts concerning the injury were stated, and asked his 
opinion as to the cause of the death of the insured, assuming 
the facts so stated to be true. The defendant contends that the 
hypothetical question so propounded did not fairly reflect the 
evidence because it did not include the statement that the doc- 
tor who had treated the insured for the injury had discharged 
him. We do not think the plaintiff was bound to include in the 
hypothetical question this fect. To have done so would have 
required the witness to base his opinion partly upon the opin- 
ion of the attending physician, when he should be required to 
give his judgment independently upon the facts stated to him. 

3. Another contention of the defendant was that the hypo- 
thetical question did not include the symptoms which developed 
after the removal of the insured to the hospital at Grand Island. 
At the time the hypothetical question was asked by the plain- 
tiff, evidence of the symptoms of the insured after his removal 
had not been offered. We do not think that in making his case 
the plaintiff was bound to anticipate facts to be proved by de- 
fendant, nor to include them in a hypothetical question. It is 
enough if such question fairly reflects the case as miade by the 
plaintiff. The fact that such testimony was on file in the form 
of a deposition does not alter the rule. Such deposition might 
or might not be offered; and the plaintiff was not bound to 
anticipate its introduction. 

4. It is strongly insisted that the court erred in refusing to 
direct a verdict for the defendant. It was contended by the de- 
fendant that the crushing of the foot of the insured was the 
extent of his injuries, while the plaintiff claimed that he was 
also hurt in his side. The plaintiff's evidence as to the bodily 
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condition of the insured at the time he left on the trip to Grand 
Island depended largely upon complaints made by him to his 
mother and sisters as to the existence of pain in his left side 
and groin. The significance of these pains was not explained 
by any of the professional witnesses called, and the jury was 
left, if it believed the testimony of the members of the family 
of the insured, to draw without expert guidance such inference 
as seemed proper to it concerning the hodily condition indicated 
thereby. ‘To the non-professional person pain is usually con- 
sidered an indication of functional or organic derangement ; 
and the jury, if it believed the insured suffered from such pains, 
might have drawn therefrom the inference that lesions of the 
affected parts still existed to which could be attributed his death, 
in the absence of any intervening cause. 

The plaintiff, as we have already seen, called Dr. Walker, 
who was allowed to give his opinion of the cause of death in 
answer to a hypothetical question propounded to him; and he 
testified that he considered the injury the relative cause of the 
death. The evidence as to the cause of death offered 
by defendant was not at all conclusive. It appears that 
the weather was hot; that the insured drank more or less 
cold water before arriving at Central City; that he there be- 
came sick and vomited. Dr. Hoge, the physician at Grand Is- 
land, says that the patient’s skin was cold and clam.ny and his 
temperature a little subnormal at the time he came under his 
care’ and that he diagnosed the case as one of heat exhaustion. 
Further testifying, he says the patient told him he had been 
working hard, that it was an exceptionally hot day, and that he 
had drunk several gallons of ice water, and the doctor attributed 
his death to being overheated and to the drinking of the ice 
water, and finally gave the cause of death as collapse. Dr. 
Smith testifies as to treating the injured foot, but he does not 
disclose what, if any, examination he made of the patient to 
discover the extent of his injuries. A hypothetical case was 
submitted to Dr. Smith, omitting the evidence of complaints 
made by the insured as to pains in his side, but otherwise fairly 
reflecting the evidence, and he was asked whether the facts in- 
dicated that the death of the insured resulted from the injury 
of August 1st. His answer was: “My opinion is that the in- 
jury had nothing to do with this other trouble. Simply because 
I released him would show so far as the injury was concerned 


he was well and able to work”. From this reply it would seem 
VoL. XXXVITI.—2. 
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that Dr. Smith was principally concerned in vindicating his for- 
mer diagnosis of the case. It is unfortunate that the only phy- 
sicians who saw and treated the insured appear to have given 
the case such perfunctory attention. Both Drs. Hoge and Smith 
were in the service of the emplover of the insured. whose in- 
terest it was to minimize the effects of the accident and to 
establish another cause of death; and the latter was also in the 
service of the defendant. This is to be given due consideration 
in determining the value of their opinions. Four other physi- 
cians were called by defendant, and upon a hypothetical case 
submitted to them gave as their opinion that the injury received 
by the insured August Ist was not the cause of his death. Three 
of them. expressed the opinion that his death was caused by 
heat exhaustion, and the fourth that it was due to heart failure 
caused by overexertion and the drinking of ice water while in 
a state of overheat. In the hypothesis submitted to these wit- 
nesses the fact that the insured had been treated by Dr. Smith 
for the injury and pronounced cured, or, to use the exact lan- 
guage, “released”, was included. This was, as we have already 
seen, unnecessary, and is, we think, objectionable. The witness 
might understand that he was to assume the correctness of Dr. 
Smith’s diagnosis, in which case the opinion he gave was not 
his own; and, if he did not so construe the question, he would 
be placed in the embarrassing position of criticising the con- 
clusion of another member of his own profession. An expert 
witness should give his own judgment uninfluenced by the 
opinion of other experts; and a hypothetical question in which 
the opinion of another expert is stated is objectionable. Again, 
in each question the drinking of large quantities of ice water 
was one of the facts assumed, and it seems to have been re- 
garded as an important element by some of the physicians testi- 
fying. Yet this assumption was founded wholly on the evidence 
of statements said to have been made to Dr. Hoge and the nurse 
by the patient. The direct testimony of the engineer for whom 
the insured was firing as to the drinking of water is that the in- 
sured went over to a windmill at Thummel and got a pail of 
water, and that before that both he and the insured drank “the 
water” until it got warm. Whether by ‘the water” he meant 
the water in the tank it is unnecessary to decide. Nothing was 
said by him to show that there was any ice water accessible; 
and the jury would have been justified in rejecting that part of 
the hypothesis as not proven. It certainly cannot be said that 
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the evidence was so clear in support of one theory that no rea- 
sonable man fairly exercising his judgment could have refused 
his assent thereto. 

The question whether the death of the insured was caused by 
the accident was therefore one to be submitted to the jury; and 
the court did not err in refusing to direct a verdict: Modern 
Woodmen Accident Ass’n vs. Shryock, 54 Neb., 250, 74 N. W., 
607, 39 L. R. A., $26. 

5. In the fourth instruction to the jury, given by the court 
on its own motion, the jury was told that the theory of the 
plaintiff's case was that the condition of the weather, the exer- 
tions of the insured, what he drank or might have eaten, and 
the different incidents of the trip to Grand Island brought on 
acute bodily disease from which he died; but that said causes 
would have been without avail to occasion such death if he had 
not been in a weakened and debilitated condition in consequence 
of the injuries received by him on the Ist day of August, and 
that, if the jury so believed, it might find for the plaintiff. The 
insurance was against bodily injuries effected through external, 
visible and accidental means; and the particular clause of the 
policy under which the plaintiff sought to recover provided that 
the defendant should pay the amount of the policy if death re- 
sulted solely from such injuries within ninety days. Great stress 
is placed by defendant upon the use of the word “solely”; and 
it is urged that the effect of its use is to preclude a recovery if 
any other disorder manifests itself and causes or contributes to 
the cause of death. If the word “solely” is left out of the sen- 
tence, the logical meaning of the clause is not changed. It is 
still required that death should result from the injury, and this 
excludes the idea of other independent or co-operating causes. 
Starting with a bodily injury, all morbid changes in the exercise 
of vital functions or the texture of the bodily organs which re- 
sult from or are induced by such injury should be regarded as 
the effect thereof, and not as independent causes. When death 
results from any such morbid change so resulting from or in- 
duced by such injury, the injury, and not the morbid change 
induced by it, is the cause of death. Beginning with a primary 
cause, conditions induced by such cause are effects thereof; and 
every condition so induced must be considered in relation 
thereto as an effect, and not as a cause. This doctrine, if not 
stated in so many words, is illustrated by the case of Dela- 
ney vs. Modern Accident Club (121 Iowa, 528), where erysipe- 
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las and blood poisoning followed an insignificant cut; and it 
was held that disease brought about as the result of wound is 
properly attributed to the wound, and death resulting from the 
disease is death resulting from the wound. 

6. The instruction complained of goes still further, and per- 
mits the jury to find for the plaintiff even if it should believe 
that no morbid condition remained as the result of said injury, 
if it found that the insured succumbed to causes which would 
not have produced death but for his lowered vitality. The 
power of the healthy body to resist disease varies greatly in 
different individuals, and in the same individual at different 
times. Undoubtedly a lower state of this power follows conva- 
lescence from a serious injury for a considerable period; and 
an attack of disease is more likely to prove fatal when the pa- 
tient is found in such lowered state. When an attack of disease 
is followed by death, which would not have occurred but for 
the lowered vitality of the patient, such lowered state may be 
considered as a condition that opens the way for the produc- 
tion of the effect, but not as its cause. In other words, it is not 
the cause of death, but the occasion, in that sense of the latter 
word in which it is understood to mean that which furnishes an 
opportunity for the event to occur, without being itself the 
efficient cause or sufficient reason therefor. Under the instruc- 
tion referred to the jury was authorized to consider any lowered 
vitality of the insured as a cause of death if it believed that 
death would not have occurred if the insured had been as strong 
in the power of resistance as before the injury, even though it 
might believe he was cured of the injury proper. For this rea- 
son, we think the giving of the instruction complained of was 
error. 

Objections to other instructions were argued, but, as the same 
questions are not likely to recur, it is not necessary to discuss 
the same. 

We recommend that the judgment of the District Court be 
reversed, and the cause remanded for a new trial. 

Fawcett and Root, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is reversed, and the cause remanded for 
further proceedings. 





Life.] Drake vs. Elliott et al. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


DRAKE 
v8. 


ELLIOTT et At.* 


MISREPRESENTATION AS TO MARRIAGE. 


Where the daughter and former beneficiary of the member of a benevo- 
lent society claimed that a party had fraudulently procured her own 
substitution as such by inducing the insured to marry her, misrep- 
resenting herself as an unmarried woman, and the evidence con- 
sisted only of the deposition of one claiming to have been her hus- 
band, and there was other evidence showing that, if so married, she 
had not heard from him for years and had been told he was dead, a 
finding = there had been no fraudulent misrepresentation will be 
sustained. 


Appeal from Superior Court, Suffolk County. Suit by Alice 
Drake against Maria T. Elliott, individually and as executrix of 
Jessie A. Battersby, sometimes called Jessie A. McKenzie, and 
the Grand Lodge of the Ancient Order of United Workmen of 
Massachusetts. From a decree dismissing the bill, complainant 


appeals. 


J. J. FEELEY and RoGER Crapp, for Appellant. 
WiLLtiAM D. TuRNER and STEPHEN S. FiTz GERALD, /or 
Appellee Elliott. 


Morton, J. 

This is an appeal by the plaintiff from a decree by a justice ot 
the Superior Court dismissing her bill with costs. The evidence 
was taken by a commissioner and is all before us. No rulings of 
law or findings of facts were asked for, and the decree must stand 
unless clearly erroneous. 

The bill alleges in substance that the complainant is the 
daughter of one Charles S. McKenzie who died in November, 
1893; that at the time of his death said McKenzie held a policy 
of insurance on his life for the sum of $2,000, issued by the Grand 
Lodge of the Ancient Order of United Workmen, which had 
formerly been made payable to the complainant; that defend- 
ant’s testatrix falsely and fraudulently represented to said Mc- 
Kenzie that she was an unmarried woman and thereby induced 
him to marry her and to make said policy of insurance payable 


% Decision rendered, June 6, 1908. 85 N. E. 85. 




















22 Insurance Law Journal. [Jan., 1909. 


to her instead of the complainant; that at his death the same 
was paid to her by said lodge and at her death passed under her 
will as a part of her estate to the defendant; and that the facts 
as to the fraudulent representations to said McKenzie by the 
defendant’s testatrix have come only recently to the knowledge 
of the complainant. The prayer of the bill is that the defendant 
may be ordered to pay to the complainant the sum so received 
with interest. 

It is to be noted that the essential allegations of the bill are 
those which relate to the alleged fraud on the part of defend- 
ant’s testatrix. The burden was on the complainant to estab- 
lish them by a fair preponderance of the evidence. To sustain 
these allegations she relied on evidence introduced by her and 
tending, as she contended, to show that at the time of the mar- 
riage of defendant’s testatrix to McKenzie she had a former 
husband by the name of Finnegan living. This evidence con- 
sisted largely, if not wholly, of the deposition of one James Fin- 
negan taken in Montreal in which he deposed to a former mar- 
riage between himself and the testatrix which was still in force. 
But there was evidence tending to show that if there was such a 
marriage, the testatrix at the time of her marriage to McKen- 
zie had not heard from Finnegan for many years, and that she 
had been told that he was dead. This and other evidence in the 
case warranted a finding, if believed, that she contracted the 
marriage with McKenzie in good faith and that the 
substitution of her name as beneficiary for that of the 
complainant was not procured by fraud on her part. 
Further, if the presiding justice found as a fact, as for 
aught that appears he did, that upon all of the evi- 
dence and the inferences fairly to be drawn from it, he was not 
satisfied that there had been a marriage to Finnegan, or that, 
if there had been, the Finnegan who deposed was the man, 
and was therefore unable to find that the testatrix had a former 
husband living at the time of her marriage to McKenzie, we do 
not think that such a finding could be held to have been plainly 
erroneous. Moreover, it appeared that the marriage took place 
in 1890, but the change in the beneficiary was not made till 
April, 1893. There was evidence tending to show that the com- 
plainant lived in her father’s family for about a year after the 
marriage and then owing to some disagreement went to live 
with an uncle, her father’s brother. There also was evidence 
tending to show that the uncle had caused the complainant’s 
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father to be turned out of a house which he had conveyed to 
the uncle’s wife under such circumstances that he thought that 
in equity and good conscience he still owned it and that this had 
given rise to ill feeling. This evidence, if believed, would fur- 
nish, or could be found to furnish, a satisfactory reason for the 
substitution and to disprove fraud on the part of the defendant’s 
testatrix. It would also warrant a finding that the revocation 
was intended to be an absolute one irrespective of the validity 
of the substitution. 

We do not find it necessary to consider whether if the substi- 
tution had been brought about as alleged by fraud on the part 
of defendant's testatrix the complainant would have any such 
vested right as to enable her to maintain this bill, nor to con- 
sider the question of laches. On the whole case, we are of opin- 
ion that the decree should be affirmed. 

So ordered. 


SUPREME COURT OF SOUTH CAROLINA. 


McTINDALL 
v8. 


PIEDMONT MUT. INS. CO.” | 


RIGHTS OF CLAIMANT IN CASE OF NON-PAYMENT OF ASSESS- 
MENT. 

The statute provided that a mutual company may assess and collect from 
its members such money needed to pay its losses according to the 
regulations of its constitution and by-laws. The constitution pro- 
vided for pro rata assessments, but the by-laws made no other 
provision than that the surplus from a fund from an annual assess- 
ment for expenses might be so used. The policy stipulated to make 
good all losses by pro rata assessments on policies liable, and that 
the amount received from such assessment should fix its liability. 


Held, That where the assessment was itself inadequate to pay the loss, but 
some of those liable did not respond, those who paid were immune 
from further assessment, but the claimant was entitled to be sub- 
rogated to the claims of the company against those not paying and 
to any surplus from the assessment for expenses to make good his 
loss. This was his only remedy. 


Appeal from Common Pleas Circuit Court of Spartanburg 
County. Controversy without action on an agreed statement oi 


facts between J. H. McTindall, as plaintiff, and the Piedmont 
* Decision rendered, Sept. 3, 1908. 628. E. 213. 
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Mutual Insurance Company, as defendant, plaintiff's loss under 
its policy with defendant having been paid only in part, and 
plaintiff claiming that defendant owed to him the absolute duty 
of collecting from members an amount sufficient to pay the loss 
in full, and, that part of them having failed to pay their assess- 
ment, it could and should make further assessment against the 
paying members. Judgment for defendant. Plaintiff appeals. 

The policies of members provided that, in case they failed to 
pay assessments when due, their insured property might be sold, 
and from the proceeds there might be paid the amount of such 
ussessments. 

The trial court stated its reasons for giving judgment for de- 
fendant as follows :— 

“The contract betwixt the parties, evidenced by the policy, 
stipulates that the defendant is ‘strictly a mutual company’. A 
mutual company is one provided for by statute. Therein is de- 
clared that such a company 

May make, assess and collect upon and from each other such 

sums of money from time to time as may be necessary to pay 

losses * * * and the assessment and collection of such 
sums shall be regulated by the constitution and by-laws of the 
association +—Section 1912, Civ. Code 1go2. 

“So that the loss in the case at bar is payable by the com- 
pany out of assessments to be collected by the company from 
its members; and the making of these assessments is fixed by 
the constitution and by-laws of the company. The constitution 
provides that losses shall be paid by assessments on all policy- 
holders, and that those assessments shall be pro rata, by which 
T understand that each policyholder shall contribute to a loss 
in that proportion which his policy bears to the aggregate of 
policies. The by-laws contain no provision for the payment of 
losses. The sixth by-law, however, declares that an annual per 
cent premium shall be assessed on all insured property for the 
purpose of defraying the expenses of the corporation; and it 
allows any surplus of that fund to be used for the payment of 
losses. But there is no warrant for the directors to make that 
assessment on property for the purpose alone of paying losses. 
If reference be had to the language of the policy, which ex- 
presses the contract between the parties, it declares, that the 
defendant agrees to make good the plaintiff’s losses ‘by pro rata 
assessments on policies liable’. 

“That instrument further declares, in the eleventh paragraph 
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that a policyholder who has sustained a loss shall not sue the 
company for the collection of his claim until he has first pro- 
cured a pro rata assessment by the company against all the 
policyholders; and, further, that the amount received by the 
company from the said assessment shall fix the company’s lia- 
bility to him who has lost. I understand that language to mean 
this: ‘The corporation shall be the for each and all the 
policyholders. When a policyholder loses, he shall procure the 
corporation to make the assessment on each of the members; 
and, when the members shall have complied, and paid their pro 
rata share, that fact alone shall finally fix the corporation’s lia- 
bility to pay the loss. 

“And from these premises I turn to the issue of law pro- 
pounded. I am of the opinion that when the company fixed an 
assessment of 20 per cent of the premium dues on each policy- 
holder to raise a fund to pay the plaintiff, and when that assess- 
ment was ample for the purpose, and when some of the policy- 
holders responded by payment, while others did not, then those 
who did pay are immune from further assessment to pay that 
loss. Against those who made default the company has a 
remedy by lien to collect the,assessment; and the plaintiff is 
subrogated to that remedy. And, if there be in the treasury a 
surplus arising from the assesment on property to defray the 
expenses of the corporation, then it may be applied to the pay- 
ment of this loss. 

“Tt is so ordered.” 


STANYARNE WILSON, for Appellant. 
CARLISLE & CARLISLE, for Respondent. 
Gary, A. J. 
For the reasons stated by his honor, the circuit judge, the 
judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


WILKIE 
v8. 


NEW YORK MUT. LIFE INS. CO.* 


WHEN PREMIUM IS DUK.—DAYS OF GRACE. 


The policy was dated and issued on December 2, 1001, when the first 
two annual premiums were paid, and provided for the payment of a 
like premium on the 22d of November in each year. Indorsed on it 
was a statement that the insurance year began November 22d; it 
also provided for thirty days of grace and that if, on November 22d, 
twenty years later, which was stated to be the end of the accumula- 
tion period, the full premiums had been paid to that date, the com- 
pany would apportion a share of accumulated surplus. The insured 
died on January 6, 1904, no further premiums having been paid. 


Held, That in order to determine whether the policy was in force at date 
of death, or whether defeated by the nonpayment of a third pre- 
mium due, the computation must be made from November 22d, and 
not from December 2d. 


Held, That the premiums are paid to the next due date and not to the 
end of the period of grace. 


Appeal from Superior Court, Rutherford County. Action bv 
A. D. Wilkie against the New York Mutual Life Insurance 
Company on a life policy. From a judgment for defendant, 
plaintiff appeals. 


Statement of facts by WALKER, J. 

The plaintiff brought this action to recover $2,000, the amount 
of an insurance policy issued by the defendant upon the life of 
her intestate for her benefit. The policy contains the following 
provisions :— 

(1) This policy participates in the profits of the company 
as herein provided. If the insured is living on the twenty- 
second day of November, nineteen hundred and twenty-one, 
which is the end of the twenty-year accumulation period of 
this policy, and if the premiums have been duly paid to that 
date and not otherwise, the company will then apportion to 
this policy its share of the accumulated profits, and the in- 
sured shall then have the option of one of the following five 
accumulation benefits :— 


Then follows the five options given to the beneficiary for the 
settlement of the policy, all of which are based in part upon a 
participation in the profits. 


” % Decision rendered, Feb. 19, 1908. 60S. E. 427. 
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(2) At the end of the accumulation period the company 
will send to the insured a written statement of the results 
under the five accumulation benefits. If a selection by the 
insured of one of these benefits is not received by the com- 
pany within three months thereafter, it will be assumed that 
the insured desires to continue this policy under the first 
benefit, and the cash profits apportioned to this policy will 
be held as a credit, with interest at such rate per annum as 
the company may declare on such funds, and shall be payable, 
as the insured may direct, in one sum or in not more than ten 
installments. The company guarantees that the entire cash 
value of this policy at the end of the accumulation period shall 
consist of, first, $1,008 (one thousand and eight dollars); sec- 
ond, the cash profits then apportioned by the company. 


(3) The insured may change the payment of the proceeds 
of this policy from payment in one sum, as provided on the 
first page hereof, to payment by annual installments, as pro- 
vided on the fourth page hereof. This policy is automatically 
nonforfeitable from date of issue, es follows: If any premium 
is not duly paid, and if there is no indebtedness to the com- 
pany, this policy will be indorsed for the amount of paid-up 
insurance specified in column 2 of the table on the second 
page hereof on written request therefor within six months 
from the date to which premiums were duly paid. If no such 
request is made, the insurence will automatically continue 
from said date for the amount stated at the head of column 
3 of said table ($2,coo) for the term specified therein (two 
vears and two months) and no longer. 

(4) If this policy is continued beyond the accumulation 
period, profits shall be apportioned at the end of every five 
years thereafter during the continuance of this policy, if all 
premiums have been duly paid to end of accumulation period. 

(5) If any premium is not paid on or before the day when 
due, or within the month of grace, the liability of the com- 
pany shall be only as hereinbefore provided for such case. 

(6) Any indebtedness to the company, including any bal- 
ance of the premium for the insurance year remaining unpaid, 
will be deducted in any settlement of this policy, or of any 
benefit thereunder. 

(7) This policy is incontestable from date of issue. 

(8) This agreement is made in consideration of the sum oi 
sixty-three dollars and sixty-six cents, the receipt of which is 
hereby acknowledged and of the payment of a like sum on 
the twenty-second day of November thereafter, in every year 
during the continuance of this policy, until twenty full years’ 
premiums shall have been paid. 


The policy is dated December 2, 1901. There is indorsed on 
the policy a notice to the insured and the beneficiary that the 
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insurance under the policy be collected by direct applica- 
tion to the home office of the company, 346 Broadway, New 
York City, together with the name of the insured, a statement 
of the number of the policy, the amount thereof ($2,000), the 
annual premium, and then the following :-— 


Insurance year begins on November 22d. 


The parties waived a trial by jury, and agreed upon the fol- 
lowing facts: “(1) The policy sued on in this case was issued 
upon the life of Clarence D. Wilkie. (2) The premiums due for 
the first two full vears of said policy were paid, but no further 
premium payments were made upon said policy. (3) The in- 
sured, Clarence D. Wilkie, died on the 26th day of January, 
1906. If the court is of the opinion that the plaintiff is entitled 
to recover, then judgment shall be rendered in favor of the 
plaintiff for two thousand dollars, less the sum of one hundred 
and fifty-one dollars and seventy-four cents ($151.74) unpaid 
premiums; otherwise for the defendant.” 

Proofs of intestate’s death were duly made, and payment ot 
the insurance demanded of the defendant, and refused by it. The 
court, Judge Guion presiding, being of opinion with the de- 
fendant, rendered judgment in accordance with the agreement. 
The plaintiff excepted and appealed. 


McBRAYER, MCBRAYER & MCRORIE, for Appellant. 
GALLERT & Carson, for Appellee. 


WALKER, J. (after stating the facts as above). 

The original policy was filed in this court for our inspection, 
and the decision of the case turns upon its true construction. 
The plaintiff contends that as the policy was issued on the 2d 
day of December, 1901, and as the two full premiums for two 
years had been paid, this carried the insurance to December 
2, 1903, and that, by the terms of the contract, the insurance 
was automatically continued from the latter date for two years 
and two months, which would carry it to February 2, 1906, and, 
as the insured died on January 26, 1906, the policy was in full 
force and effect at the time of his death. The defendant, on the 
contrary, insists that the date from which the count of time 
must be made is November 22, 1901, according to the stipula- 
tions of the contract and the notice to the insured at the time of 
the delivery of the policy to him that the insurance year would 
begin November 22d, which date in 1901 was the beginning of 
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the first insurance year, and that, this being so, the insurance, 
when extended according to the contract, expired January 22, 
1906, just four days before the death of the insured. As be- 
tween these two contentions, we are with the defendant, and we 
think, therefore, that the judge was right in his decision upon 
the case agreed. 

‘The policy provides that, if no request for paid-up insurance 
is made the policy will automatically continue in force for two 
years and two months from the date to which premiums are 
duly paid. The question, then, is presented to what date had 
premiums been fully paid under the terms of this policy? Mani- 
festly, as we read the contract, and in view of the law applicable 
to such cases, to November 22, 1903. The premiums were pay- 
able in advance, and they had been paid, according to the facts 
agreed upon for two full years. In view of the plain language 
of the policy, it can make no difference that the policy was not 
issued until December 2, 1901. We find this provision in the 
p« licy — 

This agreement is made in consideration of the sum of 


sixty-three dollars and sixty-six cents, the receipt of which is 
hereby acknowledged, and of the payment of a like sum on 


the twenty-second day of November thereafter, in every year 
during the continuance of this policy, until twenty full years’ 
premiums shall have been paid. 


It is made perfectly clear that the parties intended to make 
November 22d the beginning of each insurance year and the 
date to which the advance premiums should be paid, when the 
clause just quoted is read in connection with a prior one in the 
policy which is as follows :-— 


This policy participates in the profits of the company as 
herein provided. If the insured is living on the twenty-second 
day of November, nineteen hundred and twenty-one, which is 
the end of the twenty-year accumulation period of this policy, 
and if the premiums have been duly paid to that date and not 
otherwise the company will then apportion to this policy its 
share of the accumulated profits, and the insured shall then 
have the option of one of the following five accumulation 
benefits. 


It, therefore, appears that twenty annual premiums were re- 
quired to be paid for the full time, and November 22d is ex- 
pressly designated as the day of payment; that that date in the 
year 1921 is fixed as the end of the “20-year accumulated period 
of the policy”, and that, 
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If the premiums have been fully paid to that date and not 

otherwise, 
The company will then apportion to the policy its share of the 
accumulated profits, with any other benefit to which the insured 
is entitled. If we accept the contention of the plaintiffs that 
December 2d is the beginning of the insurance year, within the 
meaning of the parties to this contract, we are met by the posi- 
tive and clearly inconsistent provision that the full term of the 
insurance will end November 22d, and that her share of the 
profits and the benefits under the policy shall then accrue to 
her as the beneficiary, if the premiums have been paid to that 
date. This provision is, of course, in conflict with the plain- 
tiff’s contention, because, if the insurance became effective De- 
cember 2, 1901, and the insurance year was therefore to com- 
mence on that date and end on the corresponding date of each 
and every year thereafter, the full term would thereby be ex- 
tended, contrary to the express provision of the policy, nine 
days, at least, beyond the date fixed for its termination. A 
construction of the policy which will produce such a result is, 
of course, not admissible. Payment being required in advance, 
the premium paid when the policy was actually issued would 
go until the next pay day should come, that is, until November 
22, 1902. The fact that this would be ten days short of a full 
year from the date of the policy cannot be allowed to affect the 
case, since payment of premiums, being but parts of a fixed 
total, are not to be considered strictly as made for a full year, 
but as payments due on a particular day of the year. This ques- 
tion was directly presented in an action upon a policy worded 
substantially like the one now being construed, and the court 
held that the fact of the policy having been issued and the first 
premium paid on a day subsequent to the pay day did not 
change the due date of premiums as fixed by the express words 
of the contract: Bryan vs. Ins. Co., 21 R. L, 149. The same 
point was similarly decided in Frazier vs. Lloyd Mfg. Co., 98 
Minn., 484. And so it is said in May on Insurance (4th Ed.), 
§ 400, at page 920: “When the policy itself covers a period an- 
tecedent to its date, and does not specify the contingency upon 
which it shall take effect, the date of the policy or of its actual 
delivery becomes of little or no importance in determining when 
the insurance takes effect.” The intention of the parties to make 
such a contract as is described in the passage just quoted seems 
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to be apparent in every part of the written policy now under 
construction. 

There is another permissible view of this case, which leads us 
to the same conclusion we have already reached. The final 
clause in the policy recites that the insurance contract is made 
in consideration of the receipt of the first premium ($66.23), 

And of the payment of a like sum on the 22d day of Novem- 


ber thereafter in every year during the continuance of the 
policy, until twenty full years’ premiums shall have been paid. 


What does the expression, “in every year during the contiu- 
ance of the policy”, mean? Does it refer to the current year 
commencing December 2d, the date of the policy, and the years 
succeeding, with the same date as their beginning, or does it 
refer to the succeeding calendar years, that is, to the year 1902, 
and the calendar years thereafter? Plainly to the latter, for, if 
not, and the first construction should prevail, the second pre- 
mium would fall due, not on November 22, 1902, but on No- 
vember 22, 1903, that being the first day of that date after the 
full year, beginning with December 2, 1901, had expired. If 
the latter date is to be taken as the first day of the insurance 
year, and the policy is kept in force, or the premium is, in effect, 
paid for a full yer thereafter, or to December 2, 1902, there 
being no doubt that the premiums were payable November 22d, 
for it is so expressly stated in the policy, this would produce a 
direct conflict with the other explicit terms of the policy, and 
especially with the one which requires that the term, or life of 
the policy, shall expire when twenty full years’ premiums shall 
have been paid, or on November 22, 1921, as specified in the 
policy, for then only nineteen premiums would be paid to the 
latter date. If December 2d is to be taken as the first day of 
the insurance year, the “twenty-year accumulation period” of 
the policy would not expire until December 2, 1921, or ten days 
after the time so clearly designated in the contract. 

But the policy further provides that the insurance will con- 
tinue automatically for two years and two months from the date 
to which premiums have been duly paid. This necessarily 
means the date when the premium which has not been paid fell 
due by the terms of the contract of insurance. The policy des- 
ignates November 22d as the day of payment. There can be 
no mistaake as to this being the fact. By what rule of con- 
struction, applicable to any kind of instrument—will, deed or 
contract—can we change that date and substitute another later 
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in the year, simply because the policy was delivered and the 
‘ premium paid on the latter date? That would be making a con- 
tract for the parties, which we are forbidden to do, and not 
merely construing one they have made for themselves. The in- 
tention of the parties must be collected from the whole instru- 
ment, and not from any detached portion of it, and greater re- 
gard is to be paid to their clear intent than to any particular 
form of words or to the phraseology by which they have un- 
dertaken to express it: Clark on Contracts (2d Ed.), pp. 402, 403, 
et seq. It is true that words in a contract are to be construed 
against the party using them, if there is any ambiguity, and this 
rule applies with special force to insurance policies which will 
receive that interpretation, in cases of doubt, which is most fa- 
vorable to the assured: Bray vs. Ins. Co., 139 N. C., 390. But 
all instruments should be construed reasonably, and, where the 
intention of the parties clearly appears, a contract will be in- 
terpreted so as to effectuate it. We are of the opinion, after a 
careful examination of the terms of this policy, that it was in- 
tended that the second premium should be paid on November 
22, 1902, and the others in succession on the same date of each 
year thereafter until the full accumulation period of twenty 
years had expired. Any other construction would annul plainly 
expresed provisions of the contract, subvert the leading idea of 
the parties in making the agreement, and destroy the computa- 
tion adopted for adjusting and settling the rights and benefits 
accruing to the assured at the time unmistakably fixed by the 
policy. We find that there are many decisions sustaining our 
view, a few of which we will cite: Tibbits vs. Ins. Co., 159 Ind., 
671; Thomas vs. Ins. Co., 142 Cal., 79; Johnson vs. Ins. Co., 
75 C. C. A., 22; Frazier vs. Lloyd Mfg. Co., 98 Minn., 484; 
Methvin vs. Life Ass’n, 129 Cal., 251; McConnell vs. Provi- 
dence Savings Soc., 34 C. C. A., 663; Ins. Co. vs, Patterson, 28 
Ind., 17. 

We have not referred to the fact that the insured, Clarence 
Wilkie, accepted the policy with notice from the defendant of 
the initial day of each insurance year, because we have not 
found it necessary to do so in order to arrive at a conclusion 
as to the proper meaning of the contract. If he was thus noti- 
fied it would seem to have been nothing but right to return the 
policy, if it was the wrong date, and refuse to accept another, 
unless it conformed to the terms of the application made to the 
company. 
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Passing to another point, it is true that thirty days of grace 
are allowed for the payment of any premium, if it should not 
be paid the day it is due. In Ins. Co. vs. Meinert (199 U. S., at 
page 179), Justice Peckham, for the court, says: ‘There can 
be no doubt that the premium did become due on the 5th of 
March, and the thirty days’ extension simply permitted a pay- 
ment within that time to save a forfeiture.” It did not change 
the due date of the premium, but was no more than an act of 
grace or favor on the part of the company to the insured. 
When a premium is paid, the date to which it is paid, within the 
meaning of the policy, is the day on which the next premium 
will be due, as fixed by the terms of the contract, and this was 
November 22d, as we have said. The clause allowing days of 
grace was inserted merely to prevent a forfeiture by extending 
the time of payment, and the additional period, or the time of 
the extension, is not covered by the last premium paid. If there 
had been a default in payment on the day named in the con- 
tract, and the premium should thereafter have been paid within 
the thirty days of grace, it would save the insurance; but if it 
is given the effect of adding thirty days to the insurance year, 
instead merely of preventing a forfeiture, there would neces- 
sarily follow a disarrangement of the entire scheme of insur- 
ance, as evidenced by the policy. This is made clear, too, by 
the very terms of this policy distinguishing between the due 
date and the day upon which the extension of credit, or time 
of grace, expires, and requiring interest to be paid for the time 
of extension. The distinction is also recognized in the follow- 
ing clause of the policy: “If any premium is not paid on or 
before the day when due, or within the month of grace, the lia- 
bility of the company shall be only as hereinbefore provided for 
such a case.” Each premium, therefore, is paid to the next due 
date, and not to the day on which the month of grace may end. 

The plaintiff relied mainly on McMaster vs. Ins. Co. (183 U. 
S., 25), but that case will be found upon examination to be ma- 
terially different from the case at bar in several respects. One 
essential difference is that the company alleged that the policies 
of McMaster were dated December 12, 1893, which was the day 
he agreed should be the first of the insurance year, when, in fact, 
they were dated December 18, 1893, the day on which they 
were actually issued, and the application of McMaster for the in- 
surance expressly stated that they should not be in force until 
actual payment and acceptance of the premiums, and it further 

Vou. XXXVIII.—3. 
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appeared that it had been orally agreed between the company’s 
agent and McMaster that the premiums should be payable an- 
nually, that is, at the end of each insurance year, which by the 
terms of the application commenced with December 18, 1893. 
The court held that McMaster was not estopped to show these 
facts by reason even of the explicit requirement of the policy 
that the premiums should be paid December 12th of each year, 
as the day of payment had been antedated by the fraud of the 
company’s agent, and in violation of the agreement. It further 
appeared that the agent represented to McMaster that the pay- 
ment of a year’s premium in full would secure to him contracts 
of insurance for thirteen months from the payment of the pre- 
miums. The court, in discussing this feature of the case, said, 
by Chief Justice Fuller: “We are dealing purely with the ques- 
tion of forfeiture’—and it was accordingly held that, as the pay- 
ment of the first premiums insured McMaster for thirteen 
months, by virtue of his agreement with the agent, and by which 
the company was bound, the next premium was not due until De- 
cember 18, 1894, and, as McMaster died January 18, 1895, with- 
in the month of grace, the policies were in force at the time of 
his death, and the plaintiff was entitled to recover. The two 
cases are radically different. One involved simply the question 
of forfeiture, and was dependent for its decision upon the al- 
leged agreement and fraud of the company’s agent, in connec- 
tion with the terms of the application, all of the facts upon these 
controverted matters having been found in favor of the plain- 
tiff; while in our case the application was not in evidence, and 
there was no agreement between the agent and the insured es- 
tablished which altered the contract as expressed in the policy. 
There are other differences more or less important, but which 
need not be noticed. Indeed, we think that the reasoning of the 
learned chief justice in that case clearly sustains our construc- 
tion of the policy upon which this suit was brought. 

Besides the cases we have cited, in support of our rulings, a 
recent decision upon facts substantially identical with those in 
this case sustains our views of the law: Insurance Co. vs. Ste- 
gall, 1 Ga. App., 611. 

The policy of the plaintiff's intestate was not in force at the 
time of his death, and the court below, therefore, rendered the 
proper judgment upon the case agreed. 

Affirmed. 
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71 Atlantic 11. 
SMITH VS. METROPOLITAN LIFE INS. CO. OF 
NEW YORK. 
(Supreme Court of Pennsylvania. Oct. 5, 1908.) 

LIFE POLICY—RIGHT TO PROCEEDS. 

The naming of a beneficiary in a liie policy to whom payment is to be 
made is a gift of a benefit in the future and is contingent on the 
circumstances, and carries with it no obligation to the beneficiary 
that the donor will keep the policy alive, and the nature of the thing 
given would seem to imply that the beneficiary must survive the 
insured. 

[For other cases, see Insurance, Dec. Dig. § 585.] 


RIGHT TO PROCEEDS—CHANGE OF BENEFICIARY. 


Where a husband insures in favor of his wife, but makes no further 
disposition of the insurance money to her personal representative 
or otherwise, he is entitled on surviving her to change the benefi- 
ciary to some other person. 


[For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. 
§ 589. ] 
RIGHT TO PROCEEDS—CHANGE OF BENEFICIARY. 


Where an insured, desiring to substitute his daughter as beneficiary for 
his wife, who had died, applied to the agent of the insurance com- 
pany, and was furnished with a printed blank called “change of des- 
ignation”, which he executed, and this change of designation was 
delivered to the company and accepted by it, and for more than 
seven years it received premiums on the basis of such change, the 
company is estopped to deny the validity of the change, whether 
strictly in accordance with the requirements of the by-laws of the 
company or not, 

[For other cases, see Insurance, Dec. Dig. § 587.] 


RIGHT TO PROCEEDS. 


A clause of a life policy that production thereof by the company and a 
receipt for the sum assured, signed by any person furnishing proof 
satisfactory to the company that he or she is the personal repre- 
sentative, husband or wife, or relative by blood or lawful beneficiary, 
shall be conclusive that such sum has been paid, and that all claims 
under the policy have been satisfied, does not render a receipt given 
to the executor of insured a defense as against a beneficiary whose 
rights are fixed by the policy. 

[For other cases, see Insurance, Dec. Dig. § 665.] 


————_ $e @__ ——_ 


112 N. Y. Sup. 948. 
GRAVES VS. KNIGHTS OF THE MACCABEES OF 
THE WORLD. 
(Supreme Court, Appellate Division, Third Department. November 
II, 1908.) 


MUTUAL BENEFIT—CONSTRUCTION OF POLICY—FORFEI- 
TURE—CHANGE OF OCCUPATION—“ENGAGED”, 


A by-law of defendant fraternal benefit association barred from admis- 
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sion to the order persons ‘‘engaged” in blasting, coal mining, manu- 
facturing explosives, etc., or who were “engaged” in any other 
occupation deemed extrahazardous by its medical examiner, or who 
were “engaged”, either as principal, agent, or servant, in the sale 
of liquor as a beverage, and, should any member “engage” in any 
of the prohibited occupations, his membership certificate should be 
void. Before his death, insured and his son opened a saloon as co- 
partners; the license being issued in their joint names. Insured 
was pecuniarily interested therein, but performed no labor in or 
about the saloon and took no active part in the business. Held 
that, giving the word “engaged” the same meaning throughout the 
clause and construing it most favorably to plaintiff, insured was not 
“engaged” in the liquor business, within the meaning of the policy; 
the general intent of the policy being to prohibit members from en- 
gaging in occupations which increased the risk. 

[For other cases, see Insurance, Dec. Dig. § 748.] 

CONSTRUCTION-—-CONSTRUCTION FAVORABLE TO _IN- 
SURED. 

If a condition in an insurance policy is susceptible of two interpretations, 
it should receive that which is most favorable to insured, since the 
company is responsible for the language used in the policy. 

[For other cases, see Insurance, Cent. Dig. § 1870; Dec. Dig. § 726.] 

Smith, P. J., dissenting. 


—_——+¢—___—_ 


71 Atlantic 37. 

KEENAN VS. MUTUAL LIFE INS. CO. OF NEW YORK. 

(Supreme Court of New Jersey. Nov. 9, 1908.) 

LIFE POLICY—MISSTATEMENT AS TO AGE. 

A policy of insurance contained the condition that, if the age of the in- 
sured shall have been understated, the amount of insurance or other 
benefit will be equitably adjusted. It was discovered after his death 
that the insured, who had stated his age as forty-five, was, in fact, 
forty-six years of age. Held. that an equitable adjustment would con- 
sist in paying the beneficiary such an amount as the premiums actu- 
ally paid would have insured at the true age of the insured. 

[For other cases, see Insurance, Cent. Dig. § 1307; Dec. Dig. § 523.] 

(Syllabus by the Court.) 


— — =~ ogy —-———_ 


118 N. W. 24. 
CLAPPENBACK VS. NEW YORK LIFE INS. CO. 
(Supreme Court of Wisconsin. Nov. 10, 1908.) 


FORFEITURE FOR BREACH OF CONDITION—NONPAY- 
MENT OF PREMIUMS—RIGHTS OF INSURED AFTER DE. 
FAULT—PAID-UP POLICY—ELECTION. 

A life insurance policy provided that, if any premium was not duly paid, 
the policy would be indorsed for the amount of paid-up insurance 
specified in the attached table, on written request therefor within 
six months from the date of default in payment, and, if no request 
was made, the insurance shall automatically continue from that date 
for $1,000 for the term specified in the table. The premiums pay- 
able were considerably in excess of the cost of the insurance, 
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whether as fixed by law or by the company’s actuaries. The amount 
of paid-up insurance as stated in the table was $164, and the time 
ior which it would be continued at its face value was six years and 
four months. On November 21, 1906, the policy was delivered to 
the local agent for indorsement for paid-up insurance, and on Janu- 
ary 2d following the company stamped on the policy that, the pre- 
mium due October 20, 1906, being unpaid, the policy was indorsed 
for the reduced amount of paid-up insurance, without further pay- 
ment of premiums, participation in surplus, etc., pursuant to the 
insurance laws of New York. Insured died on January 4, 1907, and 
the beneficiary sued for the entire $1,000, the company claiming 
that only the amount of the paid-up policy was payable under the 
policy: St. 1898, § 19550, prohibits insurance companies from dis- 
criminating between insurants of the same class in the rates, etc., 
or in the dividends payable. Held, in view of the general policy of 
the statute and the reasonable meaning of the provision and the 
indorsement on the policy, that insured had the entire six months 
in which to exercise his option either to continue the insurance or 
accept the paid-up policy, and the full insurance continued for the 
entire six months, irrespective of when he exercised his option. 


[For other cases, see Insurance, Dec. Dig. § 366.] 


62 S. E. 1057. 


LIFE INS. CO. OF VIRGINIA VS. HAIRSTON. 
(Supreme Court of Appeals of Virginia. Nov. 19, 1908.) 


CONTRACT—REQUISITES—PAYMENT OF PREMIUM. 


An insurer issuing a life policy may accept, in payment of the first 
premium, the liability of a third person; and, where insurer debits 
the premium to the agent, and looks to him ultimately for payment, 
then, as between insured and insurer, the premium is paid., 


[For other cases, see Insurance, Cent. Dig. § 235; Dec. Dig. § 137.] 
CONTRACT—REQUISITES—PAYMENT OF PREMIUM—WAIV- 
ER. 


The stipulation in a life policy that it shall not be deemed complete un- 
til payment of the first premium in cash may be waived by an agent 
having power to execute and issue contracts for insurer. 


[For other cases, see Insurance, Cent. Dig. §§ 256, 257; Dec. Dig. § 141.] 
CONTRACT—REQUISITES—PAYMENT OF PREMIUM—WAIV- 


The stipulation in a life policy that it shall not be deemed complete un- 
til payment of the first premium in cash is waived by an absolute 
delivery of the policy, by an agent having power to execute and 
issue contracts for insurer under such circumstances as will justify 
an inference that credit is to be given. 

[For other cases, see Insurance, Cent. Dig. § 260; Dec. Dig. § 141.] 


CONTRACT—REQUISITES—PAYMENT OF PREMIUM. 


Where a special agent, bonded to make good to insurer all that might 
be due by him to it, solicited a policy of insurance, accepted the 
note of insured for the first premium, and became responsible to 
insurer for the amount thereof, and it was the practice of insurer to 
permit its agents to give credit for premiums, and to be themselves 
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responsible for the payment thereof, the policy became effective on 
its delivery to insured, though it stipulated that it should not be 
deemed complete until payment of the first premium in cash. 


[For other cases, see Insurance, Cent. Dig. §§ 241-243; Dec. Dig. § 137.} 


LIFE INSURANCE—ACTIONS—-EVIDENCE—ADMISSIBILITY. 

In an action on a life policy, not to become effective unless issued and 
the first premium paid during the good health of insured, evidence 
of the condition and habits of insured subsequent to the time the 
policy became effective is immaterial. 


[For other cases, see Insurance, Cent. Dig. § 1681; Dec. Dig. § 654.] 


ACTION ON POLICY—MISLEADING INSTRUCTIONS. 

In an action on a life policy stipulating for a reduced liability in case 
insured committed suicide, an instruction that the fact that insured, 
on the evening of his death, was found in convulsions, which con- 
tinued until he died, and that strychnine was discovered in his 
stomach was not alone sufficient to prove suicide was misleading. 

[For other cases, see Insurance, Dec. Dig. § 669.] 


LIFE INSURANCE—ACTIONS—INSTRUCTIONS. 

An instruction, in an action on a life policy, that no answer to any in- 
terrogatories made by an applicant for a policy should bar a recov- 
ery by reason of any warranty in the application, unless it is proved 
that such answers are willfully false or fraudulently made etc., is in 
the language of the statute, and correct. 


[For other cases, see Insurance, Dec. Dig. § 669.] 


LIFE INSURANCE—ACTIONS—INSTRUCTIONS. 


In an action on a life policy, stipulating that it should not be complete 
until payment of the first premium in cash, an instruction that, if 
insurer delivered the policy to its agent, who delivered it to insured, 
and, if at no time thereafter and before the death of insured insurer 
gave notice that it wished to cancel the policy, insurer waived the 
condition of prepayment was misleading, as ignoring the fact that 
the agent who delivered the policy might have violated instructions 
limiting his authority, with the knowledge of insured. 


[For other cases, see Insurance, Dec. Dig. § 669.] 


LIFE INSURANCE—ACTIONS—BURDEN OF PROOF. 


An insurance company, seeking to avoid the payment of a life policy on 
the ground that insured was guilty of material misrepresentations 
and fraud, has the burden of proving the misrepresentations and 
fraud, and the same will not be assumed on doubtful evidence or 
circumstances of mere suspicion. 


[For other cases, see Insurance, Cent. Dig. § 1650; Dec. Dig. § 646.] 


LIFE INSURANCE—DEFENSES--SUICIDE—WEIGHT OF EV]- 
DENCE. 

The defense of suicide, in an action on a life policy stipulating for a 
reduced liability on insured committing suicide, must be established 
by clear and satisfactory proof, and the preponderance of the evi- 
dence should be such as to overcome the presumption of innocence 
of moral turpitude. 

[For other cases, see Insurance, Cent. Dig. § 1720; Dec. Dig. § 665.] 


LIFE INSURANCE—DEFENSES—SUICIDE—BURDEN OF 
PROOF. 


The burden of establishing the defense of suicide, in an action on a life 
policy, is on insurer. 


[For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.] 
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LIFE INSURANCE—ACTIONS—SUICIDE—INSTRUCTIONS. 

In an action on a life policy, defended on the ground that insured com- 
mitted suicide, an instruction that, in determining whether insured 
died from suicide or from natural or accidental causes, the jury must 
consider first what facts are established by preponderance of the 
evidence, and, having ascertained what facts are established, the jury 
must further consider whether there is any reasonable hypothesis 
consistent with death from natural or accidental causes, and if such 
facts are inconsistent with death from natural or accidental causes, 
they must find for insurer, properly submits the issue. 


[For other cases, see Insurance, Dec. Dig. § 669.] 


LIFE INSURANCE—SUICIDE—ACTION—INSTRUCTIONS. 

In an action on a life policy, defended on the ground of suicide by in- 
sured, an instruction that, if the jury believe from the evidence, to 
the exclusion of every other hypothesis, that insured committed 
suicide, they must find for the insurer is open to the objection that 
the court erred in not stating to the jury that the evidence should 
exclude every reasonable hypothesis. 

[For other cases, see Insurance, Dec. Dig. § 235.] 

LIFE INSURANCE—MISREPRESENTATIONS—INSTRUCTIONS 

In an action on a life policy, an instruction that, if the jury believe that 
answers to questions in the report of the medical examiner were not 
true, and that the questions and answers were material, they must 
find for insurer correctly submitted the issue of misepresentations in 
the application. 

[For other cases, see Insurance, Dec. Dig. § 660.] 


———_—_— $o@—_—_-- ---—- 
113 S. W. 456. 
WESTERN & SOUTHERN LIFE INS. CO. VS. QUINN. 
(Court of Appeals of Kentucky. Nov. 17, 1908.) 


LIFE INSURANCE—-FALSITY OF MATERIAL ANSWERS I} 
APPLICATION—EFFECT. 

Where a question propounded to an applicant for life insurance wa, 
material and the answer was untrue, no recovery could be had on 
the policy, whether the applicant knew it was untrue or not. 


[For other cases, see Insurance, Cent. Dig. § 540; Dec. Dig. § 256.] 


COMPROMISE—VALIDITY—CONSIDERATION. 


The question of the validity of a life insurance policy, because insured 
falsely stated in his application that he had not applied to any other 
insurer for insurance and been rejected, is one about which reason- 
able men may entertain a substantial doubt, and a compromise of the 
claim under the policy is not without consideration. 


[For other cases, see Insurance, Cent. Dig. § 1417; Dec. Dig. § 579.] 

COMPROMISE—FRAUD—EVIDENCE—SUFFICIENCY. 

Evidence held not to show that the compromise of a claim under a life 
policy was procured by the fraud of insurer. 

[For other cases, see Insurance, Cent. Dig. §§ 1418, 1419; Dec. Dig. 
§ 579.] 

COMPROMISE—ACTION TO SET ASIDE—PETITION—SUFFI- 
CIENCY. 

The petition in an action by the beneficiary in a life policy to set aside a 
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compromise of the claim on the ground of the fraud of insurer must 
allege that the beneficiary tendered to insurer the amount received 
under the compromise. 

[For other cases, see Insurance, Cent. Dig. §§ 1418, 1419; Dec. Dig. 
§ 579. | 


————-_- $e@_-- —--— 
113 S. W. 726. 
ROBERTS VS. MODERN WOODMEN OF AMERICA. 
(St. Louis Court of Appeals. Missouri. Nov. 5, 1908. 


ACTIONS ON POLICIES—TIME WITHIN. WHICH ACTION 
MUST BE BROUGHT—VALIDITY OF PROVISIONS. 


Under Rev. St. 1899, § 8909 (Ann. St. 1906, p. 832), making void all parts 
of a contract limiting the time in which an action may be instituted, 
the court in an action on a beneficiary certificate properly struck out 
an affirmative defense alleging in bar of the action that it was not 
commenced within one year after insured’s death, as required by the 
certificate. 


[For other cases, see Insurance, Cent. Dig. § 1546; Dec. Dig. § 622.] 


THE CONTRACT IN GENERAL—WHAT LAW GOVERNS— 
PLACE OF CONTRACT. 

Where a beneficiary association and insured were both residents of the 
state of Illinois at the time the application for insurance was made, 
and the certificate was issued and delivered, the contract was an 
Illinois contract governed by the laws of that state. 

[For other cases, see Insurance, Cent. Dig. §§ 173, 174; Dec. Dig. § 125.] 


ACTIONS ON POLICIES—TIME WITHIN WHICH ACTION 
MUST BE BROUGHT. 

Where, in-an action on a beneficiary certificate, defendant set up that 
the contract was made in I)linois, and that under the laws of that 
state a clause in the certificate, requiring suit thereon to be brought 
within one year after insured’s death, was valid, and that the action 
was not so brought, it was entitled to show in bar of the action that 
the stipulation, though invalid under the laws of Missouri, was valid 
under the laws of Illinois. 


[For other cases, see Insurance, Cent. Dig. §§ 173, 174; Dec. Dig. § 125.] 


Ci preccctnense 


113 S. W. 695. 
ALMOND Vs. MODERN WOODMEN OF AMERICA. 


(Kansas City Court of Appeals. Missouri. Oct. 5, 1908. Rehearing 
Denied Nov. 16, 1908.) 


FRATERNAL BENEFICIARY SOCIETY. 
The Modern Woodmen of America, organized under the laws of Illinois. 


is not a life insurance company within the laws of Missouri, but is 
a fraternal beneficiary society. 


[For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.] 
LIFE INSURANCE—PROOFS OF DEATH AS EVIDENCE. 
Proofs of death, furnished by the beneficiary in a benefit certificate, as 
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required by its terms, are prima facie evidence of the facts therein 
stated, including the fact of the suicide of the member, and are con- 
clusive, unless the beneficiary shows that the statements made 
therein were erroneous, or were given through mistake. 


[For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819.] 


LIFE INSURANCE—PROOFS OF DEATH AS EVIDENCE. 


Proofs of death, furnished by a beneficiary in a benefit certificate, which 
recite that the member’s death resulted from morphine poisoning, 
are conclusive on the fact that insured died from morphine poison- 
ing, unless the beneficiary shows that the statement was erroneous, 
but the proofs do not show that the member committed suicide. 


[For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819.] 


MUTUAL BENEFIT INSURANCE—DEFENSES—SUICIDE. 

Though the beneficiary in a benefit certificate did not rebut the pre- 
sumption arising from the proofs of death, reciting that the mem- 
ber died from morphine poisoning, the society, relying on the suicide 
of the member, must prove, to the satisfaction of the jury, that the 
member took the drug to end his life. 


[For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819.] 


PRESUMPTIONS. 

The presumption of law is against suicide, and to overcome it, the fact 
of suicide must be established beyond all reasonable doubt. 

[For other cases, see Evidence, Cent. Dig. § 111; Dec. Dig. § 89.] 


MUTUAL BENEFIT INSURANCE—DEFENSES—SUICIDE OF 
MEMBER—EVIDENCE. 

In an action on a benefit certificate, void on the member committing sui- 
cide, evidence held to require the submission to the jury of the issue 
of suicide. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE OF CER- 
TIFICATE—EVIDENCE—QUESTION FOR JURY. 

Whether a member of a beneficiary society had forfeited his membership 
by the intemperate use of drugs and alcoholic drinks, in violation of 
the certificate, held, under the evidence, for the jury. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


; 113 S. W. 608. 
ABLES VS. ACKLEY. 


(Kansas City Court of Appeals. Missouri. Nov. 16, 1908.) 


MUTUAL BENEFIT COMPANIES—CHANGE OF BENEFICI- 
ARIES—MODE. 

The adoption, by the charter of a mutual benefit society, of a particular 
method of changing beneficiaries, excludes all other methods; but 
the society may waive compliance with its strict rules and validate 
attempts to change beneficiaries which would otherwise be _ inef- 
fectual, in which case a substantial compliance is sufficient. 


ia ser cases, see Insurance, Cent Dig. §§ 1951, 1954; Dec. Dig. 
784. ] 
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MUTUAL BENEFIT SOCIETIES—CHANGE OF BENEFICI- 
ARIES—MODE. 

The by-laws of a mutual benefit association provided that no change of 
beneficiaries should be effective until the old certificate was surren- 
dered and a new one issued. Plaintiff's husband agreed on their 
marriage to make her the beneficiary of a policy held by him, and 
aiterward gave her the certificate. She paid all assessments there- 
after with the society’s knowledge, and her husband applied for a 
new certificate naming plaintiff as beneficiary; but the society re- 
fused to issue it because the old certificate was not then surrendered, 
and he thereafter neglected to have the change made. Held, that 
there was no change of beneficiaries under the by-laws of the so- 
ciety. 

[For other cases, see Insurance, Dec. Dig. § 784.] 

Re BENEFIT INSURANCE--RIGHTS OF BENEFICI- 
é 4. 


Beneficiaries under a mutual benefit certificate have no vested interest 
in the certificate until the member’s death. 


[For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.1 


MUTUAL BENEFIT INSURANCE—RIGHTS OF MEMBERS. 


Members of mutual benefit companies have no property right in the 
indemnity, but only the right to designate the beneficiary. 


{For other cases, see Insurance, Dec. Dig. § 773.] 


——_—009—__—_ . 


118 N. W. 355. 
MURPHY Vs. METROPOLITAN LIFE INS. CO. 
(Supreme Court of Minnesota. Nov. 20, 1908.) 


LIFE POLICY—CONSTRUCTION. 


Action on a life insurance policy which contained the condition follow- 
ing: “Provided, however, that no obligation is assumed by the 
company prior to the date hereof, nor unless on said date the 
assured is alive and in sound health.” Verdict directed for the de- 
fendant on the ground that the insured was not in sound health. Held: 
(1) The defendant’s promise is conditional. It is the fact of the 
sound health of the insured which determines the liability of the 
defendant, not his apparent health, or his or any one’s opinion or 
belief that he was in sound health. 


[For other cases, see Insurance, Cent. Dig. § 687; Dec. Dig. § 291.] 
LIFE POLICY—-“SOUND HEALTH”. 


The term “sound health’, as it is used in the policy, does not mean 
perfect health, but an absence of any disease that has a direct 
‘tendency to shorten life. 

[For other cases, see Insurance, Cent. Dig. § 687; Dec. Dig. § 291.] 


[For other definitions, see Words and Phrases, vol. 7, pp. 6554, 6555; 
vol. 8, p. 7802.] 


LIFE POLICY—EVIDENCE. 


The evidence herein is practically conclusive that the insured was not 
in sound health when the policy was issued, but that he was then 
afflicted with cancer. The defendant did not waive the defense of 
unsound health. There was a previous medical examination of the 


. 
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insured in this case within the meaning of section 1693, Rev. Laws 
1905, and that section has here no application. 


[For other cases, see Insurance, Cent. Dig. § 942; Dec. Dig. §§ 377, 665.] 
(Syllabus by the Court.) 
Jaggard, J., dissenting. 

——- —- $e q@ ——__ — 


86 N. E. 68. 
STATE VS. WILLETT. (No. 21,247.) 


(Supreme Court of Indiana. Nov. 24, 1908.) 


INSURANCE COMPANIES—“‘STOCK INSURANCE COMPANY”. 


A “stock insurance company” is one wherein the stockholders contrib- 
ute all the capital, pay the losses, and take the profits. 


[For other cases, see Insurnce, Dec. Dig. § 32.] 
ee COMPANIES—‘MUTUAL INSURANCE COM- 
PANY”. 


A “mutual insurance company” is one wherein the members constitute 
both the insurers and the insured, where the members all contribute 
by assessments to the creation of a fund from which all losses and 
liabilities are paid, and wherein the profits are divided among them- 
selves in proportion to their interest. 

[For other cases, see Insurance, Cent. Dig. § 64; Dec. Dig. § 52.] 

{For other definitions, see Words and Phrases, vol. 5, p. 4650.] 

a COMPANIES—“MIXED INSURANCE COMPA- 
NIES”. 

“Mixed insurance commpanies” are those which embody the character- 
istics of both stock and mutual companies. 

[For other cases, see Insurance, Dec. Dig. § 32.] 


NA CONTRACT—INDEMNITY—‘INSURANCE CON- 
TRACI”. 


- 


Contracts of insurance companies with those insured are plain indem- 
nity contracts, by which one party agrees for a stipulated sum to 
assume some risk borne by the other party, and, if the apprehended 
loss occurs, to fully reimburse the loser, or to the extent agreed upon 
in the contract (citing Words and Phrases, vol. 4, pp. 3674-3677). 


[For other cases, see Insurance, Cent. Dig. §$§ 172-178; Dec. Dig. § 124.] 


CONTRACT TO FURNISH BURIAL. 


A contract founded upon a legal consideration, whereby the obligor 
agrees to furnish the obligee or one of the obligee’s near relatives 
with a burial reasonably worth a fixed sum, is a valid indemnity 
contract. 


[For other cases, see Insurance, Cent. Dig. §§ 172-178; Dec. Dig. § 124.] 
“INSURANCE CONTRACT’—NATURE. 


An “insurance contract” is one whereby, for an agreed premium, one 
party undertakes to compensate the other for loss on a specified 
subject, by specific perils. 

[For other cases, see Insurance, Cent. Dig. §§ 172-178; Dec. Dig. § 124.] 

“LIFE AND ACCIDENT INSURANCE.” 

“Life and accident insurance” is a contract whereby one, for a stipu- 


lated consideration, agrees to indemnify another against injuries by 
accident or death. 


[For other cases, see Insurance, Cent. Dig. §§ 172-178; Dec. Dig. § 124.] 





44 Insurance Law Journal. [Jan., 1909. 


“LIFE INSURANCE”—CONTRACT TO FURNISH BURIAL— 
STATUTORY PROVISIONS. 


The object of an association was to furnish each of its members at 
death a specific sum for application to his funeral expenses, by a 
system of mutual contribution; the members at the death of any 
member paying death assessments. It employed agents to solicit 
business irom the general public and was not tounded on principles 
of philanthropy. Feld, that its contracts with its members consti- 
tuted “life insurance”, within Burns’ Ann. St., 1908, § 4713, forbidding 
the taking of an application for insurance upon the life of any per- 
son in the state in favor of a person not having a bona fide insur- 
able interest in the life of insured, or who is not related to him 
within a certain degree. 


[For other cases, see Insurance, Cent. Dig. §§ 172-178; Dec. Dig. § 124.] 

[For other definitions, see Words and Phrases, vol. 5, p. 4154-4156; vol. 
8, p. 7707.] 

CONTRACT—CONSTRUCTION—BENEFICIARY. 

The contracts of insurance, whereby an association agreed to furnish 
funds for the burial of its members, provided that a member should 
pay a sum upon every death in the membership occurring before 
his own, and in consideration thereof, upon his death, the associa- 
tion would pay a specified firm of undertakers a sum for burial goods 
and service for his funeral. The association’s by-laws provided that 
the firm of undertakers, their heirs and assigns, should furnish al! 
burial supplies and services, and that the association should pay 
them the full amount of the benefits accruing under the contracts, 
and no part to the members’ surviving relatives and friends as 
death benefits. Held, that the firm of undertakers was sole bene- 
ficiary under the contract. 


[For other cases, see Insurance, Dec. Dig. § 156.] 


LIFE INSURANCE—“INSURABLE INTEREST”. 

A person has an insurable interest in the life of another, where there is 
a reasonable probability that he will gain by the latter’s remaining 
alive or lose by his death (quoting Words and Phrases, vol. 4, p. 
3672). 

[For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.] 

LIFE INSURANCE—INSURABLE INTEREST. 

The official undertakers of an association, whose business was to insure 
to each of its members a sum to defray his funeral expenses, and 
who through the profits they received from the sale of supplies were 
the sole beneficiaries under the contracts between the association 
and its members, had no insurable interest in the members’ lives. 

[For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.] 

LIFE INSURANCE—MEDICAL EXAMINATION OF APPLI- 
CANT—STATUTORY PROVISIONS. 

The contract between the association and a member being life insurance, 
the issuance thereof without the member having satisfactorily passed 
a medical examination by an authorized physician would violate the 
express provisions of Burns’ Ann. St. 1908, § 4713. 

[For other cases, see Insurance, Dec. Dig. § 127.] 
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112 N. Y. Sup. 1095. 
GERLACH VS. METROPOLITAN LIFE INS. CO. 
(Supreme Court, Appellate Term. Nov. 24, 1908.) 


POLICY AVOIDED—PREVIOUS MEDICAL ATTENDANCE. 

Under a provision in a life policy that the policy should be void if in- 
sured before its date had been treated for any serious disease, or 
had had any disease of the heart, kidneys, etc., and that the proofs 
of death should be evidence of the facts therein stated, no recovery 
could be had on the policy where it appeared from the proofs that 
insured had been previously treated for nephritis, and that delirium 
tremens and chronic nephritis were, respectively, the primary and 
secondary causes of the death; claimant certifying Bright’s disease 
as the cause, and where such evidence was not contradicted. 


|For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 292.] 


85 N. E. 1057. 
BONVILLE VS. JOHN HANCOCK MUT. LIFE INS. CO. 
(Supreme Judicial Court of Massachusetts. Bristol. Nov. 24, 1908.) 


“APPLICATION”—PROPOSAL. 


A life insurance company furnished its agents a printed blank for use 
by applicants for insurance, which first had blanks, under the cap- 
tion “Proposal for Insurance’, to be filled and signed by applicants, 
next had a “memorandum for the solicitor to sign”, followed by 
two questions as to amount of insurance now in force in the com- 
pany and amount now applied for, and then, under the caption “Ap- 
plication for Insurance’, questions as to health and other matters 
affecting the risk, to be answered over the signature of applicant, 
together with a declaration and warranty as to the representations 
and answers. Held, that neither the proposal for insurance nor the 
memorandum for the solicitor to fill was a part of the “application”, 
within Rev. Laws, c. 118, § 73, requiring as a condition to the in- 
surer introducing the application in evidence, that a correct copy 
of it shall have been annexed to the policy. 


[For other cases, see Insurance, Dec. Dig. § 650.] 


W. A. DOODY CO. VS. GREEN ET AL 
(Supreme Court of Georgia. Nov. 19, 1908.) 
INSURABLE INTEREST. 


The relationship of uncle and nephew will not support an insurable in- 
terest. 


[For other cases, see Insurance, Dec. Dig. § 767.] 
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MUTUAL BENEFIT INSURANCE—BENEFICIARIES—RIGHTS 
OF CREDITORS. 


Where an insurance company issued a policy at the instance of the in- 
sured, payable to a named person as nephew of the insured, who was 
also his ward, and upon the death of the insured voluntarily paid 
the policy to the nominated beneficiary, neither the creditors nor 
the administrator of the insured can recover of the beneficiary the 
excess of the amount collected after discharging the guardian’s debt 
to the beneficiary on the ground that at the time of the issuance of 
the policy the insured was indebted as guardian of the beneficiary 
and used the ward’s money in paying all premiums subsequent to 
the initial payment. 

[For other cases, see Insurance, Dec. Dig. § 797.] 

(Syllabus by the Court.) 


112 N. Y. Sup. gat. 

LOUNSBURY ET AL. VS. KNIGHTS OF THE MACCA- 

BEES OF THE WORLD. 

(Supreme Court, Appellate Division, Fourth Department. Nov. 11, 1908.) 

MUTUAL BENEFIT—REINSTATEMENT—WRITTEN APPLICA- 
TION—WAIVER. 

If the rule of a fraternal association requiring applications for reinstate- 
ment to be in writing had been disregarded for some time, to the 
association’s knowledge, and a member had been led to suppose that 
it was not essential, his reinstatement was valid, though the applica- 
tion was verbal. 

[For other cases, see Insurance, Cent. Dig. § 1925; Dec. Dig. § 763.] 

MUTUAL BENEFIT—REINSTATEMENT—JURY QUESTION. 

Under the evidence, held a jury question whether a fraternal association 


abrogated a rule requiring applications for reinstatement as mem- 
bers to be in writing. 

[For other cases, see Insurance, Dec. Dig. § 819.] 

MEMBERS—REINSTATEMENT—PREREQUISITES. 

A fraternal association member’s reinstatement was not vitiated by his 
failure to pay a rate for the current month, where he had the whole 


month in which to pay it and such payment was not required by the 
rules as a condition for reinstatement. 

[For other cases, see Insurance, Dec. Dig. § 760.] 

MEMBERS—REINSTATEMENT—REPRESENTATIVE’S DE- 
FAULT—EFFECT. 

So far as a deceased member’s reinstatement in a beneficiary associa- 
tion was a result of the default or neglect of the local record keeper, 
such keeper was the association’s and not the member’s representa- 
tive, and the association cannot escape liability on a life certificate 
because of such default or neglect. 


{For other cases, see Insurance, Dec. Dig. § 762.] 
Kruse, J., dissenting. 
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113 S. W. 812. 
TROENDLE ET AL. VS. HIGHLEY MAN. 
(Court of Appeals of Kentucky. Nov. 24, 1908.) 
es PROCEEDS—ASSIGNMENT--POLICY PAYABLE TO 


Where a life insurance policy was payable to insured’s wife, ior her sole 
use and benefit, if she survived until time of payment, her interest 
in the policy was ‘‘settled’ upon her as separate property. within a 
statute permitting married women to dispose of their separate es- 
tate, settled upon them for their separate use, and hence a pledge 
of her interest therein was enforceable. 


[For other cases, see Insurance, Cent. Dig. § 1478; Dec. Dig. § 593.] 


118 N. E. 212. 
VOSS VS. NORTHWESTERN NAT. LIFE INS. CO. 
(Supreme Court of Wisconsin. Nov. Io, 1908.) 


RESCISSION BY INSURED—BREACH OF CONTRACT—MU- 
TUAL INSURANCE. 


The rule that the election to take advantage of a breach of contract 
must be promptly made is peculiarily applicable in mutual insurance 
contracts, where insured practically is both insurer and insured. 


[For other cases, see Insurance, Cent. Dig. § 534; Dec. Dig. § 248.] 


RESCISSION BY INSURED—BREACH OF CONTRACT—IN- 
CREASE OF PREMIUMS. 


A mutual insurance company, with power to amend its by-laws and to 
readjust rates of premiums, adopted a by-law increasing premiums. 
The by-law was passed in good faith, to maintain the solvency of the 
company. Four-fifths of the policyholders complied with it. Insured 
and the beneficiary in a policy knew that the company was operat- 
ing on the theory that the by-law was valid, and made payments 
without objection for four years. Held that, though the passage of 
the by-law was a repudiation of the contract assumed by the com- 
pany, insured and the beneficiary kept the contract alive by paying 
ee, and they could not thereafter claim the benefit of the 

reach. 


[For other cases, see Insurance, Dec. Dig. § 248.] 
RESCISSION BY INSURED—BREACH OF CONTRACT—ES- 
TOPPEL. 


A mutual insurance company adopted a by-law increasing the premiums. 
Insured and beneficiary for four years paid the increased premiums 
without objection. Held that, though insured and the beneficiary 
could have rescinded the contract, they were estopped from main- 
taining an action for breach of it. 


[For other cases, see Insurance, Dec. Dig. § 248.] 


CONTRACTS—KNOWLEDGE OF TERMS--PRESUMPTIONS. 


A mutual insurance company adopted a by-law increasing premiums. 
Insured received a copy of the by-law and letters, and also received 





Insurance Law Journal. [Jan., 1909. 


notices, as premiums became due, stating the amounts. They in- 
formed insured of the increase in premiums, and the effect of pay- 
ing the rate mentioned in the policy, as well as the larger rate. 
Insured also received and retained a policy of reinsurance. Held, that 
insured could not be permitted to assert that he did not know the 
contents of the by-law and policy. 

[For other cases, see Insurance, Dec. Dig. § 248.] 


Barnes, J., dissenting. 
—_——_oeg—_—__ — 


118 N. W. 412. 
CROWELL Vs. NORTHWESTERN NAT. LIFE INS. CO. 
OF MINNEAPOLIS ET AL. 
(Supreme Court of Iowa. Nov. 21, 1908.) 
CHANGE OF BENEFICIARY—PRACTICAL CONSTRUCTION. 


Deceased took a life policy in an Iowa company, which afterward trans- 
ferred its business to a Minnesota company, which undertook to 
reinsure, assume, and guarantee all the first company’s insurance 
contracts. Held that, even if deceased could thereaiter treat his in- 
surance as an Iowa contract, and so could substitute a beneficiary 
without the consent of the original beneficiary, he was not bound 
to do so; and he having construed the contract as one tor substi- 
tution of a beneficiary, with the consent of the original beneficiary, 
and such beneficiary and the person to be substituted having acqui- 
esced in such construction and undertaken to conform to it, such 
construction will be adopted by the court. 

[For other cases, see Insurance, Dec. Dig. § 784.] 


ASSIGNMENT—PROVISO. 

The proviso in an assignment by insured and the beneficiary of a life 
policy that, if the policy matures by death of insured, the assignee 
shall recover from the insurer only to the extent of his actual in- 
surance, interest properly proven, if on its face ambiguous, will, on 
parol evidence to that effect, be treated as making the assignment 
one as security for advances. 

[For other cases, see Insurance, Cent. Dig. § 483; Dec. Dig. § 213.] 

ASSIGNMENT—PROVISO—SUBSTITUTION OF BENEFICIARY 

The assignment of a life policy and the application for change of bene- 
ficiary being parts of the same transaction, in legal effect one in- 
strunient, the proviso in the assignment that, in case of death of 
insured, the assignee shall recover of the insurer only to the extent 
of his advances, is applicable to the entire transaction and reduces it 
to a contract of security. 


[For other cases, see Insurance, Cent. Dig. § 483; Dec. Dig. § 213.] 
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86 N. E. ror. 
JONES ET AL. VS. SUPREME LODGE KNIGHTS 
OF HONOR. 
(Supreme Court of Illinois. Oct. 26, 1908.) 


MUTUAL BENEFIT INSURANCE—ACTION ON CERTIFICATE 
—PARTIES—JOINDER. 


Upon the deaths of some of the beneficiaries in a benefit certificate, the 
surviving beneficiaries may sue on the certificate without joining the 
administrators of those deceased. 


[For other cases, see Insurance, Dec. Dig. § 813.] 
ae SOCIETIES—AGENCY OF SUBORDINATE 


The subordinate lodge of a mutual benefit society is the agent of the 
supreme lodge. 


[For other cases, see Insurance, Dec. Dig. § 697.] 


MUTUAL BENEFIT SOCIETIES—WAIVER OF RIGHT OF 
FORFEITURE—EVIDENCE. 


Evidence, as to the custom of a subordinate lodge of a mutual benefit 
society in receiving and crediting assessments, held to warrant a 
finding that prompt payment and the right of forfeiture were waived 
by the society. 


[For other cases, see Insurance, Dec. Dig. § 819.] 


MUTUAL BENEFIT SOCIETIES—WAIVER OF a 
OR SUSPENSION BY SUBORDINATE LODGE 


A subordinate lodge of a mutual benefit society may waive forfeiture or 
suspension of a member upon failure to pay assessments and dues 
promptly. 

[For other cases, see Insurance, Dec. Dig. § 755.] 


re ts fe INSURANCE—ACTION ON CERTIFICATE 
Evidence held not to show that insured had severed his connection with 
a mutual benefit society. 


[For other cases, see Insurance, Dec. Dig. § 819.] 


MUTUAL BENEFIT SOCIETIES—ACTIONS ON CERTIFICATES 
—ADMISSIBILITY OF EVIDENCE. 


In an action on a mutual benefit certificate, evidence that a creditor of 
insured sent a check to the society for the last assessment, after in- 
sured’s death, which the society returned only after hearing of the 
death, was admissible, not to show a new contractual relation be- 
tween insured or his beneficiaries and the society, but to show that 
the society did not at that time regard the certificate as having been 
forfeited. 


[For other cases, see Insurance, Dec. Dig. § 818.] 


VoL. XXXVIII.—4. 
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118 N. E. 122. 
STATE LIFE INS. CO. OF INDIANAPOLIS VS. BOLTON 
(No. 15,329.) 
(Supreme Court of Nebraska. Nov. 6, 1908.) 


PREMIUM NOTES—DEFENSES—FRAUD. 

In an action upon a note executed at the maturity of the second pre- 
mium on a life insurance policy in payment of such premium, the 
defense that such note was obtained by fraud is not sustained by 
evidence that the policy issued and accepted by defendant is less 
favorable to him than the agent taking the application represented 
it would be. 


[For other cases, see Insurance, Dec. Dig. § 197.] 
(Syllabus by the Court.) 


——_—_+@— -—-- 


113 S. W. 185. 
ROYAL FRATERNAL UNION VS. LUNDY. 
(Court of Civil Appeals of Texas. Oct. 22, 1908.) 


MUTUAL BENEFIT SOCIETY—CANCELLATION OF POLICY. 

No action of a mutual benefit society without the consent of insured, he 
having fully performed his part of the contract, will terminate or 
relieve the society from liability thereon. 

[For other cases, see Insurance, Cent. Dig. § 1877; Dec. Dig. § 730.] 

TERMINATION OF POLICY—REMEDIES OF INSURED. 

On the alleged termination of a policy by insurer, insured in general 
may tender the premiums when due, wait till the policy matures, 
and then sue for the benefits, or when notified that the insurer has 
elected to forfeit the policy, may acquiesce and sue for damages, or 
he may institute proceedings to have the issue as to whether or 
not the policy has been in fact forfeited, or is still in force, judi- 
cially determined. 

[For other cases, see Insurance, Dec. Dig. § 765.] 


98 Pacific 219. 
TRIPLE TIE BEN. ASS’N VS. WOOD. 
(Supreme Court of Kansas. Nov. 7, 1908.) 
BENEFIT INSURANCE—PAYMENT OF ASSESSMENTS—FOR- 
t EITURE. 
A fraternal benefit association will not be permitted to assert a forfeiture 
because assessments were not paid at the time stated in the by-laws, 


where by the adoption of a custom or the course of its conduct it 
has led the insured members honestly to believe that the assess- 
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ments may be paid and will be received at times other than those 

specified in the rules. Foresters vs. Hollis, 70 Kan. 71, 78 Pac. 160. 
|For other cases, see Insurance, Cent. Dig. § 1914; Dec. Dig. § 755 
(Syllabus by the Court.) 


——- —0@—- —— 


113 N.Y. Sup. 221. 
UNTERMYER VS. MUTUAL LIFE INS. CO. OF 
NEW YORK. 

(Supreme Court, Appellate Division, First Department. Noy. 20, 1908.) 

ENDOWMENT POLICY—SETTLEMENT—ACTS OF AGENT. 

A fifteen-year endowment policy provided for apportionment at the end 
of the fifteen-year period, and that the full reserve should be then 
computed by the American Table of Mortality with 4 per cent in- 
terest, and the surplus applied to the policy as then determined. 
The policy also declared that no agent had power to make or modify 
the contract of insurance by making any promise or representation ° 
not contained in the application. The agent procuring the policy 
delivered with it one of the company’s blanks over his signature 
reciting that the cash value, consisting of reserve, $4,240, and es- 
timated surplus, $2,650, would equal $6,890 at the end of fifteen years, 
and that the paid-up participating policy would then be issued for 
$15,450. At the termination of said period, the cash surplus was only 
$1,560.90 and the additional insyrance only $3,350; such surplus and 
insurance being the same as apportioned to other policies of the 
same class. Held, that the instrument delivered by the agent with 
the policy was a mere statement of expectation, and not a promise 
enforceable against the company. 

[For other cases, see Insurance, Cent. Dig. § 310; Dec. Dig. § 151.] 


113 S. W. 335. 
CLARK ET AL. VS. SOUTHWESTERN LIFE INS 
CO. ET AL. 
(Court of Civil Appeals of Texas. Oct. 21, i908. Rehearing Denied 
Nov. 18, 1908.) 


LIFE POLICY—ASSIGNMENT—WHO CAN OBJECT. 


Insurer having waived the requirements of a life policy as to the form 
of an assignment of the policy by insured to secure a debt, no one 
else could attack the form. 


[For other cases, see Insurance, Dec. Dig. § 347.] 
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113 8S. W. 439. 
CITIZENS’ LIFE INS. CO. VS. RILEY. 
(Court of Appealseof Kentucky. Nov. 13, 1908.) 


LIFE POLICY—ACTION—DEFENSES—PLEADING. 

In an action on a life policy, an answer pleading an estoppel, consisting 
of insured’s attempted repudiation of the policy in a suit on the 
first premium note for the agent’s alleged fraud, held to present a 
sufficient defense to entitle insurer to a trial on the merits. 

[For other cases, see Insurance, Dec. Dig. § 640.] 





Phillips vs. Home Ins. Co. 


FIRE. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


PHILLIPS 
v8. 


HOME INS. Co.* 


MEASURE OF DAMAGES IN CASE OF MANUFACTURER. 


A fire policy insured a manufacturer of straw hats against loss to his 
manufactured and unmanufactured stock to the actual cash value of 
the property, not to exceed what it would cost to replace the same 
with material of like quality. A fire destroyed the factory and hats 
ready for shipment to a buyer. It would require four months to 
reproduce the hats, and the factory could not be rebuilt in time to 
reproduce them for the coming season’s trade, and insured could 
not procure any other mill to produce the goods, nor could he re- 
place them in the market. Held, that insured could recover the ac- 
tual cash value of the property destroyed, and was not limited to the 
cost of manufacture. 


[For other cases, see Insurance, Cent. Dig. § 499; Dec. Dig. § 1274.] 
McLaughlin, J., dissenting. 


Submission of controversy under Code Civ. Proc. §§ 1279, 
1281, by Jay E. Phillips against the Home Insurance Company. 
Judgment for plaintiff. 

Argued before McLaughlin, Laughlin, Houghton, and 
Scott, JJ. 


FREDERICK B. CAMPBELL, for Plaintiff. 
Dickinson W. RicHarps, for Defendant. 
HouGHTON, J. 

The plaintiff is a manufacturer of straw hats, and the de- 
fendant issued to him a policy of insurance, insuring him 
against loss by fire to his manufactured and unmanufactured 
stock in the sum of $2,000. On February 11, 1906, while such 
policy was in force, a fire occurred by which the plaintiff’s fac- 
tory and contents were destroyed. A portion of the property 
so destroyed consisted of a quantity of hats which had been fin- 
ished, bargained for, cased for shipment, and marked with the 
buyers’ names prior to the fire. The delivery and shipment of 
these goods would have commenced the morning after the fire 
occurred, and would have continued for four months following. 
~* Decision rendered, Nov.6, 1908, 112N.¥.sup.769. 
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The stipulated facts concede that it would have required four 
months to reproduce the hats in the condition they were at the 
time of the fire and that plaintiff's factory could not be rebuilt 
in time to reproduce the goods for the coming season’s trade, 
and that after diligent effort the plaintiff was unable to procure 
any other mill to reproduce the goods and was unable to re- 
place them by purchase in the market. The policy was the 
standard form, and contained the following provision with re- 
spect to ascertaining the loss :— 

This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated ac- 
cording to such actual cash value, with proper deductions for 
depreciation, however caused, and shall in no event exceed 


what it would then cost the insured to repair or replace the 
same with material of like kind and quality. 


lt is stipulated that the actual cost of manufacture to the 
plaintiff of that portion of the hats for which defendant is liabie 
was $1,841.95, and that the actual selling price at which plain- 
tiff had made sales on which he was about to make delivery was 
$1,960.79. There would be no difficulty in deciding the question, 


and doubtless no controversy, except for the clause of the con- 
tract providing that the loss or damage— 


shall in no event exceed what it would then cost the insured 

to repair or replace the same with material of like kind and 

quality. 

Without this clause the actual cash value must be conceded to 
be the measure of damage. Whatever may be the rule with re- 
spect to ordinary manufactured articles, and whether under or- 
dinary circumstances the cost of manufacture under this clause 
would be the measure of loss, we are of opinion, under the facts 
as stipulated, that the plaintiff is entitled to recover the actual 
cash value, and is not limited to the cost of manufacture. Straw 
hats are not an ordinary staple. Their value depends upon style 
and finish, and they must be produced for the summer market. 
In order to reach the retailer in time for the summer trade, they 
must be manufactured in the fall and winter, so they may come 
to the hands of the retailer in the spring and early summer. It 
is conceded the plaintiff could not repair his factory or obtain 
another in which to reproduce the hats lost by the fire in time 
for the season’s trade, nor could he go upon the market and re- 
place them by purchase. Under the stipulated facts it is impos- 
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sible to apply the clause of the contract respecting repair or 
replacement. The plaintiff could neither buy them nor could 
he again manufacture them in time to be of any value. It can- 
not be ascertained what it would cost the insured “to repair or 
replace” the hats ‘with material of like kind and quality”, be- 
cause they could be neither repaired nor replaced. There is no 
other mode, therefore, under the contract, of ascertaining the 
plaintiff's loss, except by taking “the actual cash value” of the 
property destroyed, which is conceded to be the price at which 
they were contracted to be sold. 

In Frick vs. United Firemen’s Ins. Co., 218 Pa. 409, 67 Atl. 
743, a quantity of whiskey of various ages was destroyed by 
fire, and the policy of insurance contained the same clause as 
that of the policy under consideration. The question involved 
was whether the measure of loss was the cost of manufacture or 
the cash value. Because of the fact that it was impossible to 
produce whiskey of the precise quality and mellowness of that 
destroyed, which condition added largely to its value, it was 
concluded that the only practical method of ascertaining the loss 
was to take the actual cash value. In its decision the court was 
careful to distinguish it from its former decision in Standard 
Sewing Machine Company vs. Royal Ins. Co., 201 Pa. 645, 51 
Atl. 345, where it had limited the loss of sewing machines to 
the cost of maunfacture, deeming the peculiar situation a con- 
trolling feature. A like peculiar situation exists under the stipu- 
lated facts in this case, and, the goods being impossible of re- 
placement, the plaintiff is entitled to recover the actual cash 
value, and is not limited to the cost of manufacture. 

Judgment is ordered for the plaintiff in the sum of $1,966.79, 
with interest from the 28th day of March, 1906, with costs. 

Laughlin and Scott, JJ., concur, 


MCLAUGHLIN, J. (dissenting). 

The contract in question was one of indemnity only. 13 Am. 
& Eng. Enc. of Law (2d Ed.), p. to1. Profits may be recovered 
only when insured as such. Id. 105; Niblo vs. North Am, Fire 
Co., 1 Sandf. 551; Buffalo El. Co. vs. Prussian Nat. Ins. Co., 64 
App. Div. 182, 187, 71 N. Y. Supp. 918, affirmed 171 N. Y. 25, 
63 N. E. 810. Upon the facts the plaintiff would be indemnified 
by the payment to him of $1,841.95, and any greater sum neces- 
sarily includes profits. He was a manufacturer, and his actuai 
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loss was obviously what he had expended upon the goods de- 
stroyed, and not what he would have realized had he sold them, 
since his profits would be included in the selling price. Standard 
Sewing Machine Co. vs. Ins. Co., 201 Pa. 645, 51 Atl. 354; Scot- 
tish Union Ins. Co. vs. Keene, 85 Md. 263, 37 Atl. 33;- Mum- 
ford vs. Hallett, 1 Johns. 433; Harris vs. The Eagle Fire Co., 
5 Johns. 368. 

It is doubtless true that “actual cash value” is frequently to 
be construed as equivalent to market value; but that term is 
used in the policy to limit the liability of the insurer, and the 
provision that the loss ‘shall, in no event, exceed what it would 
then cost the insured to repair or replace the same with material 
of like kind and quality’’ shows it was never intended by the use 
of such words to insure the manufacturer’s profits. The value 
of an article is ordinarily fixed by its market value, but in the 
case before us the amount which would indemnify the plaintiff 
is conceded, and to allow him anything more is simply to allow 
him the profits which he would have realized, had the fire not 
occurred. 

I am therefore of the opinion that upon the agreed facts the 
plaintiff is entitled to judgment for the sum of $1,841.95, with 
interest from the 28th day of March, 1906. 


———+¢ — — 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


WILLIAMSBURGH CITY FIRE INS. CO. \ 
OF BROOKLYN 


vs 
WILLARD.* 


CONSTRUCTION OF POLICY—MEANING OF WORDS USED. 

Words used in a policy of insurance should be given their common, ordi- 
nary meaning, rather than that of the lexicograhers or of those 
skilled in the niceties of language. 

[For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146.] 


EXCEPTION OF FIRES “OCCASIONED” BY EARTHQUAKE— 
“CAUSED’—“BY OR THROUGH’”—DIRECTLY OR INDI- 
RECTLY”. 

A policy insuring the owner of property ‘against all direct loss or dam- 
age by fire except as hereinafter provided” contained a provision 





* Decision rendered, Oct. 5, 1908. 164 Federal 404. 
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that the company should “not be liable for loss caused directly or 
indirectly by invasion, * * * or for loss or damage occasioned by 
or through any * * * earthquakes”. Held, that the words “di- 
rectly or indirectly” did not apply to the provision respecting earth- 
quakes: that, construing such provision most strongly against the 
insurer in accordance with the settled rule, and giving the words 
their common, ordinary meaning, the word “occasioned” was equiva- 
lent to “caused”, and the phrase ‘“‘by or through” was but a repet- 
tion of words meaning the same thing, so that the provision cxcepted 
only loss or damage caused directly by earthquake, and that a loss 
indirectly caused by the progress of a fire from a distance, although 
originally started by an earthquake, was not within the exemption. 


[For other cases, see Insurance, Dec. Dig. § 421.] 
[For other definitions, see Words and Phrases, vol. 2, pp. 102-1013: 
vol. 8, pp. 7595-7598; vol. 6, pp. 4806-4897. ] 


CALIFORNIA STATUTE—"“SPECIALLY EXCEPTED”. 


The insurer is not exempted from liability in such case by Civ. Code 
Cal. § 2628, which provides that, ‘“‘when a peril is specially excepted 
in a contract of insurance, a loss which would not have occurred but 
for such peril is thereby excepted, although the immediate cause of 
the loss was a peril which was not excepted”, since the peril “spe- 
cially excepted” is fire directly caused by earthquake, and it was not 
the intention of the statute to create an exemption wider than that 
stipulated for by the parties. 


[For other cases, see Insurance, Dec. Dig. § 421.] 


In Error to the Circuit Court of the United States for the 
Northern District of California. 


Before Gilbert, Ross, and Morrow, C. JJ. 


T. C. VAN NEss (Ralph C. Harrison, of counsel), for Plaintiff 
in Error. 

L. L. Soromons and L. A. Repman, for Defendant in Error. 

CHARLES S. WHEELER, J. F. Bow1ke and H. U. BRANDEN- 
STEIN, Amici Curia. 

GILBERT, C. J. 

The court below held the plaintiff in error, the Williamsburgh 
City Fire Insurance Company of Brooklyn, N. Y., liable upon 
a fire insurance policy. By the terms of the policy the property 
of the defendant in error was insured “against all direct loss or 
damage by fire except as hereinafter provided”. After setting 
forth the amount of the insurance, with a description of the 
property and certain other provisions not material to the ques- 
tion here involved, the following clause was added :— 


This company shall not be liable for loss caused directly or 
indirectly by invasion, insurrection, riot, civil war, or com- 
motion, or military or usurped power or by order of any civil 
authority or for loss or damage occasioned by or through any 
volcano, earthquake, or hurricane, or other eruption, convul- 
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sion, or disturbance, or by theft, or by neglect of the insured 
to use all reasonable means to save and preserve the property 
at and after a fire, or when the property is endangered by fire 
in neighboring premises, or (unless fire ensues and in that 
event for the damage by fire only) by explosion or any kind of 
lightning; but liability for direct damage by lightning may be 
assumed by agreement indorsed hereon. 

The property of the insured was consumed in a general con- 
flagration in San Francisco, which had its origin in the earth- 
quake of April 18, 1906. The fire was started at several points 
in the city other than that at which the insured property was 
situated, and spread until it reached the insured property. It is 
the contention of the plaintiff in error that, since the fire which 
destroyed the property can be traced back through a number 
of buildings to a fire started by the earthquake, liability therefor 
is excluded by the policy. The single question before the court 
is whether that contention is sustained by the true construction 
of the terms of the policy. The insurance is against all direct 
loss or damage by fire with the exceptions stated in the clause 
above set forth. The first exception is liability for loss caused 
directly or indirectly by invasion, etc. Then occurs a change 
of phraseology, and instead of excepting liability for loss caused 
directly or indirectly by volcano, earthquake, etc., the language 
used is “or for loss or damage occasioned by or through any 
volcano, earthquake”, etc. Standing by itself and without ref- 
erence to preceding clauses of the insurance policy, the plain 
meaning of this clause would be that the insurer does not as- 
sume liability for loss or damage occasioned by any of the vio- 


lent disturbances of nature so enumerated; but, as it is explicitly 


stated in the policy that the insurance is only against direct loss 
or damage by fire, there must be read into the clause under con- 
sideration the words “by fire’, so that it shall read, ‘or for loss 
or damage by fire occasioned by or through any volcano, earth- 
quake, or hurricane”, etc., for it must be that the sole purpose 
of the exception is to specify certain losses by fire not insured 
against. This is especially true when we take into considera- 
tion the fact that the policy begins with the statement that the 
insurance is “against all direct loss by fire except as hereinafter 
provided”. The rules of construction require that, if possible, 
a meaning shall be given to every provision of the contract. ‘To 
say that the exception refers to destruction of insured property, 
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from earthquake or other physical causes named is to give no 
meaning to the exception and to reject it as surplusage. 


The plaintiff in error contends that the words “occasioned by 
or through” are equivalent in meaning to the words “caused 
directly or indirectly by”, since “to occasion” by strict definition 
does not mean to act as a cause in producing effect, but “to 
cause incidentally or indirectly”, “to bring about or be the 
means of bringing about”, etc. It is true that this distinction of 
meaning is to be found in the definitions of these words by the 
lexicographers; but it is equally true, and this is also sustained 
by the dictionaries, that in common and colloquial use the words 
“cause” and “occasion” are used synonymously. Such, in fact, 
is their ordinary use. Words used in a policy of insurance 
should be given their common, ordinary mezning, rather than 
that of the lexicographers or of those skilled in the niceties of 
language. Imperial Fire Ins. Co. vs. Coos County, 151 U. S. 
463, 14 Sup. Ct. 379, 38 L. Ed. 231. Nor do we find any en- 
largement of the meaning of the clause from the use of the 
words “by or through”. “By or through” is but the repetition 
of words meaning the same thing, and the effect is the same that 
it would be if either of those words have been used, instead of 
both. Upon the premise, then, that the exception in the policy is 
for loss or damage by fire caused by any volcano, earthquake, 
etc., we proceed to inquire whether the loss in this case is one 
for which liability is excluded under the policy. 


The plaintiff in error particularly relies upon Ins. Co. vs. 
Tweed, 7 Wall. 44, 19 L. Ed. 65, and Ins. Co. vs. Boon, 95 U. S. 
117, 24 L. Ed. 395. In the first of these cases the policy ex- 
empted the insurance company from liability for any loss which 
might happen or take place by means of any explosion. An 
explosion took place in a warehouse situated across the street 
from the insured property, and produced a fire which, facilitated 
by the direction of the wind, reached and consumed the insured 
property. The court held that the explosion was the proximste 
cause of the loss, because the fire extended at once to the insured 
property from the place of the explosion, and said that no new 
or intervening cause occurred between the explosion and the 
burning of the insured property, and-that if such cause had in- 
tervened, sufficient of itself to stand as the cause of the misfor- 
tune, the other must have been considered as too remote. In 
Ins. Co. vs. Boon, the doctrine of the Tweed Case was applied 
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to a similar policy of insurance exempting the insurer from loss 
or damage by fire “which may happen or take place by means 
of any invasion, insurrection”, etc. In citing the Tweed Case 
the court said— 

“There it was, in effect, ruled that the efficient cause, the one 
that set others in motion, is the cause to which the loss is to be 
attributed, though the other causes may follow it and operate 
more immediately in producing the disaster.” 

In Scheffer vs. Railroad Co., 105 U. S. 249, 26 L. Ed. 1070, 
Mr. Justice Miller, who had delivered the opinion in the Tweed 
Case, said of that case that :— 

“Tt went to the verge of sound doctrine in holding the explo- 
sion to be the proximate cause of the loss of the Alabama Ware- 
house; but it rested on the ground that no other proximate 
cause was found.” 


It is the doctrine of these decisions that if the excepted cause 
produce a fire in property near the property insured, and 
the fire is communicated to the latter by natural causes, the 
excepted cause is the proximate cause of the loss, and that the 
exceptions contained in the policies in those cases, phrased as 
they were, were sufficiently broad to exclude liability for loss by 
fire caused either directly or indirectly by the agencies so speci- 
fied. The plaintiff in error also cites Walker vs. London & Pro- 
vincial Fire Ins. Co., 22 Irish Law Times, 84. In that case the 
contract of fire insurance was made subject to the condition that 
the policy did not cover any loss or damage occasioned by or 
in consequence of incendiarism. The insured property was de- 
stroyed by a fire caused by incendiarism in an adjoining building. 
It was held that the word “incendiarism”, as used in the policy. 
included any act of incendiarism, wherever committed, which di- 
rectly caused the loss or damage sued for. Said Palles, C. B., 
in delivering the opinion of the court :— 


“The condition operates as an exception out of the generality 
of the description of fire contained in the body of the policy, and 
excludes from the risk damage resulting from willful, as dis- 
tinguished from accidental, fires; and in my opinion the effect 
of the policy and the condition does not, for the purpose in hand, 
materially differ from that which it would have been if the words 
in the body of the policy had limited the risk to damage by fire 
not being incendiarism.” 

That case, however, goes no further than Aétna Fire Ins. Co. 
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vs. Boon. The construction of the exemption in the policy was 
not affected by the previous use of the words “directly or indi- 
rectly”. No expression was used to show the intention to limit 
the exemption to incendiarism committed on the property de- 
scribed in the policy. This was expressly held in the opinion. 

The foregoing decisions would control the construction of the 
policy in the present case if the exception therein as to liability 
for loss occasioned by volcano, earthquake, etc., stood by itself, 
unaffected by the language of the exception which immedictely 
precedes it. The purpose of the policy being to insure against 
loss by fire, an exception of liability for fire loss should be plainly 
expressed. If it had been the intention of the policy to exclude 
liability for all loss by fire caused by earthquake, it would have 
been a plain and simple matter to express that intention in the 
words used in the first section. Had that been done, no ques- 
tion of construction could have arisen under the facts in the 
present case. But the difference in the phraseology is so marked 
and significant as to compel the conclusion that it was inten- 
tional. The insurer took pains to incorporate in the first excep- 
tion exemption from liability for loss caused directly or indi- 
rectly by invasion, insurrection, etc., and to omit the words ‘‘di- 
rectly or indirectly” from the second. ,Having thus in the first 
exception excluded liability for loss resulting directly or indi- 
rectly from the causes specified, or, in other words, having 
stipulated for exemption from liability for loss through fire 
caused by invasion, etc., whether the fire originated on the prop- 
erty insured or was started elsewhere and communicated to it 
by the burning of intervening property, and having omitted the 
words “directly or indirectly” in the second exception, the nat- 
ural inference is that the intention was to claim a narrower ex- 
emption from liability in the latter. 


Applying the maxim that in construing the terms of an insur- 
ance policy, if there be any ambiguity, it must be construed most 
strongly against the insurers, since the language of the policy is 
their own, effect to that intention can only be given in the pres- 
ent case by holding that the second exception exempts only from 
liability for loss by fire which is caused directly by volcano, 
earthquake, etc., and that a loss indirectly caused by the prog- 
ress of a fire from a distance, although originally started by an 
earthquake, is not within the exemption. Baker & Hamilton vs. 
Williamsburgh City Fire Ins. Co. (C. C.) 157 Fed. 280. It is 
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unnecessary, therefore, to enter into a discussion of the ques- 
tion whether the earthquake was or was not the proximate cause 
of the loss. Conceding that it was the procuring, efficient, pre- 
dominating cause, it was not, nevertheless, the direct cause. It 
did not produce a fire on the insured premises. A contract such 
as we construe this one to be was not unreasonable or incon- 
sistent with the usual course of business of an insurance com- 
pany. An earthquake, unaided by other agencies, produces no 
fire. It evidently was not the intention of the contracting parties 
that the insured was to answer for the default of others whose 
buildings might be improperly constructed or defectively wired, 
or, by reason of the purposes for which they were used, were 
specially subject to fire by the disturbing agency of an earth- 
quake. 

While the question of the construction of the policy has neces- 
sarily been resolved upon a consideration of its own phrase- 
ology, in the light of the subject-matter of the contract, assist- 
ance has been found in the principles announced in the follow- 
ing decisions: In Hustace vs. Ins. Co., 175 N. Y., 292, 67 N. E. 
592, 62 L. R. A. 651, the policy provided for liability only for 
loss directly caused by fire. A fire caused an explosion which 
blew down the insured premises, which were located a short dis- 
tance from the place of the explosion. The court held that the 
direct cause of the loss was the explosion, and that there could 
be no recovery on the policy. In German Fire Ins. Co. vs. 
Roost, 55 Ohio St. 581, 45 N. E. 1097, 36 L. R. A. 236, 60 Am. 
St. Rep. 718, the insurance excluded loss by explosion unless 
fire ensued, but specially insured against loss or damage by 
lightning. Lightning struck a powder magazine on the oppo- 
site side of the street and caused an explosion which wrecked 
the insured property. It was held that the loss was caused by 
the explosion, and not by lightning, and that the insurance com- 
pany was not liable. In Boatmen’s Fire Ins. Co. vs. Parker, 23 
Ohio St. 85, 13 Am. Rep. 228, the policy provided that the com- 
pany should not be liable for damages occasioned by the ex- 


plosion of a steam boiler, nor for damages resulting from such 
explosion, nor for damages caused by the explosion of gun- 
powder. The court held that the words “resulting from such 
explosion” had no application to the latter clause of the sen- 
tence, and that the damage resulting from explosion caused by 
gunpowder was not excluded, citing Hare vs. Horton, 5 B. & 
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Ad. 715, in which was involved the construction of a mortgage 
upon “dwellings, foundries, and other premises, together with 
all fixtures in the dwelling house”, and in which the court held 
that although, if there had been no specifications of fixtures in 
the dwelling house, the fixtures in the foundries would have 
passed by the mortgage, yet by the use of those words the fix- 
tures intended to pass were confined to those in the dwelling 
house. So in Commercial Ins. Co. vs. Robinson, 64 Ill. 265, 16 
Am. Rep. 557, on a policy providing that the company shall not 
be liable “for any loss or damage by fire caused by means of an 
invasion, * * * nor for any loss caused by the explosion of 
gunpowder”. The court held that the words “by fire” could not 
be read into the latter clause, and held that the exemption 
should be confined to loss caused by explosion without fire, and 
said :— 

“The difference in phraseology between the two clauses is so 
marked that when we consider their connection with each other, 
we cannot resist the conclusion that the difference was intended.” 

The plaintiff in error cites and relies on section 2628 of the 
Civil Code of California, which provides zs follows :— 

When a peril is specially excepted in a contract of insur- 
ance, a loss which would not have occurred but for such peril 
is thereby excepted, although the immediate cause of the loss 
was a peril which was not excepted. 

As we understand the statute, it has no bearing upon the 
question of the construction of the policy in the present case. 
The “peril specially excepted” here is fire directly caused by 
earthquake. For a loss so caused the insurer shall not be liable. 
But the loss did not occur from a fire directly caused by earth- 
quake To hold that the insurance company, although it has 
specially provided for exemption of liability for loss by fire di- 
rectly caused by earthquake, is entitled to an exemption wider 
than that which it stipulated for, is to hold that the intention 
of the statute is to deny to the contracting parties the power to 
make the contract which they made—a purpose not to be im- 
puted to the lawmakers, and, indeed, one which is expressly dis- 
avowed in section 3268, which declares that the provisions of the 
Code in respect to the rights and obligations of parties to con- 
tracts (including section 2628)— 

are subordinate to the intention of the parties when ascer- 


tained in the manner prescribed by the chapter on the Inter- 
pretation of Contracts; and the benefit thereof may be waived 
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by any party entitled thereto, unless such waiver would be 
against public policy. 

The judgment is affirmed. 


COURT OF APPEALS OF NEW YORK. 


BOUTWELL 


4 


GLOBE & RUTGERS FIRE INS. CO. \ 
oF Ciry oF NEw YorK.* / 


CANCELLATION—SUFFICIENCY—CONDITIONAL CANCEL- 
LATION. 


Plaintiff's agent was authorized to carry a certain amount of insur- 
ance, and, on finding that he was carrying more than that amount, 
returned the policy to the insurance agents and indorsed on the 
binding slip of the company, ‘Mark this off’. The agents wrote in 
reply that they would not mark the policy off, but would cancel it 
at shoit rates and charge the agent for the earned premium. 
Shortly thereafter, there was a fire, and plaintiff claimed that the 
policy was then in force, and that his agent’s request was not an 
absolute request for cancellation, but merely a request to treat it 
as if it had never been issued, so that plaintiff would not have to 
pay premiums thereon, thus making it a conditional request. In- 
surance Law, Laws 1892, p. 1930, c. 690, requires insurance compa- 
nies to cancel any policy upon the request of insured, and return to 
him the amount of the premium paid, less the short-rate premium 
for the expired time. Held that, the insurance agents having so 
interpreted the request by their refusal to mark off the policy with- 
out paying the short-rate premium, the rejection of the conditional 
request for cancellation left the policy in force at the time of the 
fire, 


[For other cases, see Insurance, Cent. Dig. § 519; Dec. Dig. § 240.] 
CANCELLATION—CONDITION—REQUEST—EFFECT. 


Under the insurance law, Laws 1892, p. 1930, c. 690, requiring insurance 
companies to cancel policies upon request of the insured, and return 
to him the amount of premium paid less the short-rate premium for 
the expired time, a request to mark the policy from the books with- 
out paying the short-rate premium is different from one to cancel 
the policy under the terms of the contract and as provided by the 
statute, as in the first case the insurer can accept or reject the re- 
quest to mark off, but in the latter case the request cancels the 
contract ipso facto. 


[For other cases, see Insurance, Cent. Dig. § 519; Dec. Dig. § 240.] 
INSURANCE BROKERS—AGENCY FOR INSURED—RATIFICA- 
TION—UNAUTHORIZED ACTS. 


Though plaintiff only authorized an insurance broker to insure prop- 
erty for a certain amount, where the broker overinsured the prop- 
erty and thereafter applied to the company to mark off the policy 
without charging a premium for the expired part of the term, which 


% Decision rendered, Nov. 10,1908. 85 N. E. 1087. 
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the company refused, so that the full policy was in force when the 
property was destroyed, plaintiff could thereafter ratify the broker’s 
acts. 


[For other cases, see Insurance, Cent. Dig. § 134; Dec. Dig. § 112.] 


Appeal from Supreme Court, Appellate Division, First De- 
partment. 

Action on an insurance policy by William A. Boutwell against 
the Globe & Rutgers Fire Insurance Company of the City of 
New York. From a judgment of the Appellate Division (117 
App. Div. 904, 1o2 N. Y. Supp. 1127) affirming a judgment dis- 
missing the complaint, plaintiff appealed. Reversed, and new 
trial granted. 


GEORGE WHhITFIELD BETTs, JR., for Appellant. 
FREDERIC R. CouDERT, for Respondent. 


CHASE, J. 
One Thomason, an insurance broker, represented one Moore 
in obtaining insurance for him upon certain steam dredges 
owned by Moore. Moore’s instructions to Thomason were to 
carry $10,000 of insurance on each of the dredges Mobile and 
Fairplay, and that $10,000 on each dredge was all that he de- 


sired to carry at that time. 

On February 6, 1902, Thomason, being in some doubt about 
the amount of insurance in force upon the Mobile, and endeav- 
oring to carry out his instructions from Moore, applied to 
Messrs. Jamison & Frelinghuysen, who were the agents of the 
defendant and of the Manufacturers’ Lloyds of New York, for 
$2,500 insurance on the Mobile in each of said companies, and 
he obtained from said agents a binding slip from each of said 
companies for such amount of insurance on such steam dredge. 
Subsequently, and before February 14th, said agents delivered 
to Thomason the policy of the Manufacturers’ Lloyds. On Feb- 
ruary 13th Thomason ascertained that he was carrying for 
Moore $15,000 of insurasice on the Mobile, and immediately 
wrote Moore a letter in which he said: “I am holding you cov- 
ered for $10,000 on each dredge. In fact on the Mobile I have 
been $5,000 over, but this policy I shall mark off.” On Feb- 
ruary 14th he returned to said agents the policy of the Manu- 
facturers’ Lloyds with an indorsement thereon “Not wanted”, 
and the binding slip of the defendant company with the indorse- 
ment thereon “Mark this off”. 


The policy and binding slip were received by said agents on 
VoL, XXXVIITI.—5. 
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February 14th, and were retained by them until February 15th, 
when they were returned to Thomason with a letter as fol- 
lows :— 

“We are in receipt of the inclosed binders and policies No. 
51,573 of the National and 44,613 of the Globe. Policies for both 
of these binders have been issued and we request you to either 
retain the inclosed policies or explain to us why it is necessary 
for you to return them. Yours truly, Cc. V. M. 

“P. S.—We inclose you also policy No. 24,901 of the Manu- 
facturers and beg to advise you that we will not mark these 
policies off, but will cancel same short rate and bill you for 
the earned premium for the time the same has been in force. 

“Yours very truly, JAMISON & FRELINGHUYSEN.” 

The policy therein referred to as No. 44,613 is the policy in 
suit, and the initials “C. V. M.” are the initials of the authorized 
representative of said agents. At 3 o’clock on the morning of 
February 15th a fire occurred on the Mobile, and it was a total 
loss. Said agents, upon ascertaining that a fire had occurred, 
demanded of Thomason a return of said policies, but he refused 
to return them. Moore thereupon tendered the defendant the 
premium upon its policy, and duly presented proofs of loss 
thereunder. The defendant replied by letter as follows: “We 
have received your notice of loss on the 13th inst., under Policy 
No. 44,614 R. R. Moore, on the Dredge Mobile at Savannah, 
and in reply would say that we did have a policy on this risk 
but it was placed by the broker without an order and was 
marked off. We have therefore to deny any liability whatever 
under this policy.” The claim was assigned to the plaintiff, who 
brought this action thereon. Judgment was obtained by the 
defendant dismissing the plaintiff's complaint. An appeal was 
taken therefrom to the Appellate Division, where such judgment 
was affirmed by a divided court, and an appeal from the judg- 
ment of affirmance is taken to this court. 

It is provided by section 122 of the insurance law (chapter 690, 
p. 1981, Laws 1892) as follows :— 


Any corporation, person, company or association transact- 
ing the business of fire insurance in this state shall cancel any 
policy of insurance upon the request of the insured or his legal 
representatives, and shall return to him or to such represen- 
tative the amount of premium paid, less the customary short- 
rate premium for the expired time of the full term for which 
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the policy has been issued or renewed, notwithstanding any- 
thing in the policy to the contrary. * * 


This court in Crown Point Iron Co. vs. A®tna Ins. Co., 127 
N. Y. 608, 28 N. E. 653, 14 L. R. A. 147, in referring to the au- 
thority of an insured to cancel a policy of insurance, say: “The 
command of the statute is clear, and no discretion or option is 
left to the company. The sole requirement to set the command 
in motion is a request by the insured, and after that request is 
made, the further continuance of the contract would be in con- 
travention of the statute. * * * It was not necessary, as we 
think, that there should be any action on the part of the com- 
pany. No formal cancellation or physical defacement of the 
policy was required, because, by virtue of the contract and the 
statute, the surrender of a policy, with a request that it be 
terminated, operates as a cancellation, even if the insurer abso- 
lutely refuses to permit it to be canceled.” The contract and 
statute referred to“in the Crown Point Iron Co. Case are sub- 
stantially the same as those now under consideration. 


If Thomason, representing Moore, by sending the binding slip 


to the agents with the words “Mark this off” thereon, intended 
unconditionally to request the cancellation of the contract, then 
the contract became thereby immediately canceled. No act of 
the defendant was necessary. No act of the defendant after the 
receipt of the request in any way affected the cancellation, as the 
binding slip became by the request of no effect. It is claimed by 
the plaintiff, however, that the insured did not unconditionally 
request the cancellation of the policy. So far as the intention 
was expressed in words, it is found in the indorsement “Mark 
this off’. It is claimed by the plaintiff that such words had a 
well-known meaning among insurance men, and that Thomason 
meant by such words that the policy should be marked from the 
books of the defendant as if it had never been issued or in force, 
in which case Moore would not have been liable to the defendant 
for any premium. The insurance agents so interpreted Thoma- 
son’s intention. Their understanding of the request is shown 
by their letter in which they refuse to assent to Thomason’s 
request, but suggest that they would cancel the policy at short 
rates. If they had understood the binding slip with Thomason’s 
indorsement as an unconditional request to cancel the contract, 
they would not have returned the binding slip or issued and de- 
livered a policy in accordance with its provisions. Thomason 
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undoubtedly intended to terminate the contract, providing he 
could do so without imposing a liability upon Moore for the 
premium during the time that the binding slip had been in force. 
If Thomason had requested the cancellation of the contract, and 
at the same time, but independently of the cancellation, requested 
that the defendant mark the policy from its books without 
charging Moore with any premium, it would have resulted in the 
cancellation of the insurance contract whether the defendant as- 
sented to the independent proposition in regard to the premium 
or not. The question of the unpaid premium and the amount 
thereof would then have been left open for determination by the 
parties. The request as made carried with it, and as a part of 
it, the abandonment by the defendant of any claim for insur- 
ance premium. To avoid an assent to the conditional propo- 
sition it was necessary for the agents to reject it wholly. The 
rejection of the proposition left the binding slip and the policy 
issue thereon unaffected and in full force at the time when the 
loss occured. It is possible that Moore would have been unwill- 
ing to pay the short-rate premium to have the policy canceled 
under the statute, and that in preference to canceling the policy 
under the statute he would have paid the premium provided by 
the policy and retained it as a continuing obligation. At least 
he was entitled to exercise his judgment upon such proposition. 
A request to mark a policy from the books of a company with- 
out paying any premium for the time that the contract has been 
in force is entirely different from a request to cancel a policy as 
provided by the statute and the terms of the policy itself. 

In the first case the insurer has a right to accept or reject the 
proposition. In the latter case the receipt of the request ipso 
facto cancels the contract. The parties have treated Thoma- 
son’s request as conditional, and the contract as in force at the 
time of the loss. Moore had a legal right to ratify the acts of 
his agent, Thomason, and accept the contract. Story on Agency, 
§ 445; Excelsior Fire Ins. Co. vs. Royal Ins. Co., 55 N. Y. 342, 
14 Am. Rep. 271. 

The judgment should be reversed and a new trial granted, 
with costs to abide the event. 

Cullen, C. J., and Gray, Vann, Werner, Willard Bartlett, and 
Hiscock, JJ., concur. 

Judgment reyersed, etc. 





Hollenbeck & Co. vs. Merc. Town Mut. F. Ins. 


MISSOURI COURT OF APPEALS. 


St. Louis. 


T. 8S. HOLLENBECK & CO. 
v8. 
MERCANTILE TOWN MUT. FIRE INS. CO.* 


INVOICES—FAILURE TO KEEP—EFFECT. 


A fire policy covering merchandise was voided for insured’s failure to 
keep a cash account of goods sold, an invoice of goods purchased, 
and an inventory, as required by the policy. 


{For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


MORTGAGES—FAILURE TO DISCLOSE—EFFECT. 

A fire policy is avoided by insured’s failure to disclose a mortgage in 
his application, when asked whether any existed. 

[Yor nt cases, see Insurance, Cent. Dig. §§ 636, 640, 641; Dec. Dig. 
§ 283. 

APPLICATION—ANSWERS BY INSURER’S AGENT—EFFECT. 

Insured is not bound*by the answers to the questions propounded in the 
application, unless when he signed it he knew of the questions and 
answers as written by insurer’s agent. 

[For other cases, see Insurance, Cent. Dig. § 999; Dec. Dig. § 379.] 

APPLICATION—CONTENTS—INSURED’S KNOWLEDGE— 
JURY QUESTION. 

In an action on a fire policy, held, under the evidence, a jury question 
whether, when insured signed the application, he knew the nature 
of the questions and answers written therein by insurer’s agent. 

[For or cases, see Insurance, Cent. Dig. §§ 1735, 1758; Dec. Dig. 

PROOFS OF LOSS—WAIVER—DENIAL OF LIABILITY. 

By denying any liability, insurer waives formal proof of loss, as re- 
quired by the policy. 

[For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 559.] 


Appeal from Circuit Court, New Madrid County; Henry C. 
Riley, Judge. 

Action by T. S. Hollenbeck & Co. against the Mercantile 
Town Mutual Fire Insurance Company. From a judgment for 
plaintiff, defendant appeals. Partly reversed and partly affirmed. 


BRowN & HuBBARD and BARCLAY & FAUNTLEROY, for Ap- 
pellant. 
H. C. Riztey, Jr., and WARD & Co..ins, for Respondent. 


BLAND, P. J. 
Defendant company by its policy, dated May 30, 1904, in- 


* Decision rendered, Oct. 6,1908. 1138. W. 217. 
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sured plaintiff against loss-by fre as follows: Six hundred dol- 
lars on his one-story frame building, situated on lot 11, block 
18, in the town of Portageville, New Madrid County, Mo.; $400 
on his stock of merchandise, consisting principally of drugs and 
medicines, located in said building. In December, 1904, and 
during the life of the policy, the building was totally destroyed 
by fire, as was the greater part of the merchandise covered by 
the policy. The action is on the policy, to recover the fire loss. 
Plaintiff recovered the full amount of the insurance. The policy 
contained the following provisions :— 


Book and Inventory Clause.—It is expressly stipulated and 
made a condition of this contract that: First. The assured 
will take an itemized inventory of stock hereby insured at least 
once in each calendar year, and unless such inventory shall 
have been taken within twelve (12) calendar months prior to 
the date of this policy, the same shall be taken in detail within 
thirty (30) days after said date, or this policy shall be null and 
void from and after the expiration of said thirty (30) days, 
and upon demand of the assured the unearned premium for 
the unexpired time of this policy shall be returned. Second. 
The assured will keep a set of books, which shall clearly and 
plainly present in detail a complete record of the business 
transacted, including all purchases, sales and shipments of 
said stock, both for cash and credit, from the date of the in- 
ventory provided for in the first section of this clause, and 
during the continuance of this policy. Third. The assured 
shall keep such books and inventory, and also the last pre- 
ceding inventory, securely locked in fireproof safe at night, 
and at all times when the building mentioned in this policy, 
or the portion thereof containing the stock described therein, 
is not actually open for business; or, failing in this, the as- 
sured will keep such books and inventories, at night and at 
all such times, in some place not exposed to a fire which would 
ignite or destroy the aforesaid building; and, in case of loss, 
the assured specifically warrants, agrees and covenants to 
produce such books and inventories for the inspection of said 
company. Fourth. In the event of failure on the part of as- 
sured to keep and produce such books and inventories for the 
inspection of said company, this entire policy shall become 
null and void, and such failure shall constitute a perpetual bar 
to any recovery thereon. 


1. Plaintiff's evidence shows affirmatively that he failed to 
comply with the iron-safe clause of the policy, in this, that he 
kept no cash account of goods sold, no invoice of goods pur- 
chased, nor did he have on hand any invoice taken before or 
after the policy was issued. This was a failure to comply with 
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the substantial provisions of the iron-safe clause, and takes the 
case out of the ruling of Malin vs. Ins. Co., 105 Mo. App. 625, 
80 S. W. 56, cited and relied on by plaintiff, and brings it within 
the ruling of Gillum & Co. vs. Fire Ass’n, 106 Mo. App. 673, 
80 S. W. 283, and Johnson vs. Fire Ins. Co., 120 Mo. App. 89, 
95 5. W. 697. The policy was voided as to the merchandise, for 
failure to comply with the provisions of the iron-safe clause 
(Johnson vs. Fire Ins. Co., supra; Gillum & Co. vs. Fire Ass’n, 
106 Mo. App., loc. cit. 679, 80 S. W. 283; Bruer vs. Kansas Mut. 
Life Ins. Co., too Mo. App. 540, 75 S. W. 380; Gibson vs. Mo. 
Town. Mut. Ins. Co., 82 Mo. App. 515; Crigler vs. Ins. Co., 49 
Mo. App. 11), and the court should have given defendant’s in- 
struction to the effect that plaintiff could not recover for the 
loss of the merchandise. 

2. The following printed interrogatories appear in the < ppli- 
cation for insurance: “(1) Are you the sole and absolute owner 
of the property to be insured?” The answer in writing is “Yes”. 
“(2) Is the property mortgaged or otherwise incumbered?” The 
answer in writing is “No”. The policy contained the following 
clause :— 

This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning this insurance or the subject 
thereof; or if the interest of the insured in the property be 
not truly stated herein; or in case of any fraud or false swear- 
ing by the insured touching any matter relating to this insur- 
ance or the subject thereof, whether before or after a loss. 
Plaintiff's evidence shows he was the owner of the building, 

but that it was mortgaged to the county of New Madrid, to 
secure a school note, for the sum of $450, at the time the ap- 
plication for insurance was made, and that the debt had not been 
paid at the time of the trial. Plaintiff testified that defendant’s 
agent came to the premises and solicited the insurance; that he 
inquired about the dimensions of the building, asked about the 
flues, etc., but asked no questions about mortgages or incuin- 
brances; that after he (plaintiff) had agreed to take the insur- 
ance, and had truthfully answered such questions as he was 
asked about the property, the agent went away, and in a few 
hours returned with the application for insurance, with the 
blanks filled in, and asked him to sign it, but did not read or 
offer to read the application to him; that he (plaintiff) 
“skimmed” over it, and then signed it. Plaintiff testified that 





72 Insurance Law Journal. [Jan., 1909. 


he did not see the answer “No” to the question, “Is the property 
mortgaged or otherwise incumbered”; that the agent did not 
call his attention to it, and at no time asked him any such ques- 
tion; that the answer to the question was not his answer, was 
not in his handwriting, and he did not know it was in the ap- 
plication at the time he signed it; that he made truthful answers 
to all questions asked him by the agent; that he did not think 
the fact that the property was mortgaged was material to the 
risk; that if he had thought so, he would have volunteered the 
information to the agent, and testified that all he did to secure 
the insurance was done in good faith. The agent testified that 
his wife wrote the answers to the questions (not in plaintiff’s 
presence) as dictated by him (the agent), and the answer “No”, 
to the question_in regard to the mortgage was in the applica- 
tion when plaintiff signed it. On this evidence the court gave the 
following instructions: ‘“(2) The court instructs the jury that, 
if you believe and find from the evidence that plaintiff's applica- 
tion for insurance was prepared by defendant’s agent, not in 
the presence of, and without the assistance of, plaintiff, and that 
said agent, after preparing the said application, presented the 
same to the plaintiff, and requested the plaintiff to sign the same, 
which plaintiff then and there did, then you are instructed that 
the fact that said property was mortgaged or incumbered at the 
time plaintiff signed said application for insurance constitutes 
no defense to this action provided that you further find from the 
evidence that the answer ‘No’, relative to the question in said 
application as to whether or not said property so insured was 
mortgaged or incumbered, was the act of defendant’s agent, and 
without the knowledge or consent of the plaintiff, and the an- 
swer ‘Yes’ to the question, ‘are you the sole and absolute owner 
of the property to be insured’.” “(4) The court instructs the 
jury that all that was required of plaintiff in making his applica- 
tion for insurance was to make truthful answers to all questions 
asked him by the agent of defendant, and to make known to 
detendant’s agent any fact, known by plaintiff to be material, 
touching Said application and insurance not inquired of by the 
agent or defendant, and if you believe from the evidence that 
plaintiff made truthful answers to all questions put to him by 
the agent of defendant at the time said application for said in- 
surance was made, and the plaintiff did not intentionally fail to 
communicate any material fact to said agent of defendant touch- 
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ing said application and insurance, and that said application for 
insurance was prepared by the agent of defendant, by said agent 
writing the answers to the questions contained in said applica- 
tion, and that said agent, after having so prepared said applica- 
tion, presented the same to plaintiff, and at the same time rep- 
resented and stated to plaintiff that the said application was 
properly and correctly prepared, and requested the plaintiff to 
sign the same, and that plaintiff, confiding in the honesty and 
veracity of the statements and representations of the defendant’s 
agent, thereupon signed said application for insurance without 
reading the same, or having the same read to him, then your 
verdict should be for the plaintiff.” The mortgage was material 
to the risk, and, if plaintiff failed to disclose it (if he was re- 
quested to do so), his failure voided the policy as to the building. 
Cagle vs. Ins. Co., 78 Mo. App. 215; Baxter vs. Ins. Co., 65 
Mo. App. 255. But the undisputed evidence is that plaintiff was 
not required to disclose the mortgage, and that the application 
for the insurance was prepared by defendant’s agent in the ab- 
sence of plaintiff, and that, after being prepared, it was not read 
to him; therefore the application was the act of defendant, not 
of plaintiff. Bushnel vs. Ins. Co., 110 Mo. App., loc. cit. 227, 
228, 85 S. W. 103, and cases cited therein. Plaintiff is not bound 
by the answers to the questions propounded in the application, 
unless he had knowledge of the questions and answers thereto, 
as written in the application, when he signed it. Whether or 
not he had such knowledge was a question of fact for the jury, 
which they found in plaintiff's favor, under proper instructions 
given by the court and set out above. 


3. Timely proofs of loss were not furnished, and defendant 
sets up this fact as a defense. In his reply plaintiff pleads that 
defendant waived proofs of loss by denying all liability on the 
policy, assigning as a ground therefor that plaintiff made false 
statements in his application for insurance. The evidence shows 
that defendant denied all liability for the reasons stated in the 
reply. On this feature of the case the court gave the following 
instruction: “The court instructs the jury that, if you believe 
from the evidence that within sixty days after the destruction of 
said building, merchandise, and drugs the defendant was notified 
thereof, and that the defendant denied any liability upon the 
policy of insurance, on the sole ground of an alleged false state- 
ment as to a mortgage upon said property in procuring said 
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policy, and has continued to deny all liability for said reason, 
then this amounted to a waiver of formal proof of loss, and de- 
fendant’s failure to keep a set of books and inventory is waived, 
and the jury will find the issues for the plaintiff.” This instruc- 
tion is in accord with sound reasoning, and in harmony with 
the ruling of Weber vs. Ins. Co., 35 Mo. App. 521; Hooker vs. 
Ins. Co., 69 Mo. App. 141. 

4. Exceptions were saved to the giving of other instructions, 
as well as to the admission of evidence tending to show plain- 
tiff acted in good faith in applying for the insurance. We deem 
it unnecessary to discuss these exceptions, for the reason the 
evidence is clear and convincing that plaintiff is entitled to re- 
cover for the loss on the building. 

The judgment for the loss of the merchandise is reversed. 
The judgment for the loss of the building is affirmed. All con- 


cur. 
Goode and Nortoni, JJ., concur. 


0G == 


MISSOURI COURT OF APPEALS. 


Kansas CITy. 


TATE 
v8. 
JASPER COUNTY FARMERS’ MUT., INS. CO.* 


DESCRIPTION OF PROPERTY-—VARIANCE BETWEEN 
POLICY AND APPLICATION. 


Though a by-law of insurer makes the application for insurance a part 
of the contract of insurance, yet the policy, executed, delivered, and 
accepted at a later date than the application, will control it in case 
of variance between them in the description of the property. 


[For other cases, see Insurance, Cent. Dig. § 308; Dec. Dig. § 151.] 
PROPERTY INSURED—‘ADDITION”. 


A building detached from the main dwelling, but used as a part of it, 
is an “addition” within a fire policy on “dwelling and addition”. 


[For other cases, see Insurance, Cent. Dig. § 341; Dec. Dig. § 163.] 
[For other definitions, see Words and Phrases, vol. 1, pp. 175-177.] 
PROPERTY INSURED—“CONTENTS OF DWELLING”. 


A policy on “dwelling and addition” and “contents of dwelling” does 
not cover contents of the addition. 


[For other cases, see Insurance, Dec. Dig. § 163.] 
% Decision rendered, Nov. 16, 1903. 1138. W. 659. 
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[For other wefinitions, see Words and Phrases, vol. 3, pp. 2285-2205; 
vol. 8, p. 7646.] 


Appeal from Circuit Court, Jasper County; Howard Gray, 
Judge. 

Action by J. P. Tate against the Jasper County Farmers’ Mu- 
tual Insurance Company. From the judgment both parties ap- 
peal. Affirmed. 


McREyYNOLDs & HALLIBURTON, for Plaintiff. 
Jor D. Harris and H. L. SHaNNon, for Defendant. 


BROADDUS, P. J. 
This is a suit on a policy of insurance issued by defendant on 
the 22d day of June, 1905, whereby defendant insured the plain- 
tiff against loss by fire on the following property :— 


Dwelling and addition, * * * in the sum of thirteen hun- 
dred dollars, and, upon the contents of said dwelling in the 
sum of twelve hundred dollars. 


On February 10, 1906, a structure, claimed to be an addition 
to said building, was destroyed by fire with the goods and con- 
tents therein, and the main building was damaged. The defense 
is: That plaintiff made application on property described as fol- 
lows, to wit: “Frame dwelling, 16x38 feet, 114 stories, age 14 
years; frame addition, 18x38, 1 story, age 14 years; I porch” 
And that, by the constitution and by-laws of the organization of 
which plaintiff is a member, the said application became a part 
of the contract of insurance. The plaintiff replied to the effect 
that the only application he ever made for such insurance was 
in blank, and that, if there was any written description inserted 
therein, it was the act of the defendant. The testimony tends 
to show that there was a structure close to the main building that 
was used in connection with it, and in which were kept family 
stores and other things used for family purposes, but not di- 
rectly attached to such main building. The application, signed 
by plaintiff, was introduced by defendant, in which the descrip- 
tion of the property coincides with the statement in defendant’s 
answer. Plaintiff’s evidence was that he signed it in blank, while 
that of defendant was that the description was inserted upon 
information given by plaintiff. Under the by-laws of the com- 
pany, such applications are made a part of the contract of in- 
surance. There is also a by-law that provides that :— 
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Insurance on property incumbered by mortgage, deed oi 
trust, or mechanic’s lien, shall be payable, in case of loss, to 
the person or persons holding such incumbrances unless the 
owner give security that he will use the money to rebuild or 
repair loss or damages. 


It appeared that a third party had a mortgage on the prop- 
erty. The court permitted plaintiff to recover for the destruc 
tion of the detached structure and for damage to the main build- 
ing, but would not permit him to recover for the contents of the 
so-claimed addition. The defendant appealed, and the plaintiff 
appealed from the action of the court in refusing him judgment 
for the value of the contents of the detached building. 

The only questions raised by the defendant’s answer are that 
it did not insure such addition to the main building as described 
in the written policy, and that the building destroyed was not 
an addition to the main building. To these two questions we 
will confine our examination and decision, although defendant 
has raised other questions outside of the issues. 


There is a substantial variance in the description in the policy 
and that contained in the application, and yet under the by-law 
in question both are made a part and parcel of the same con- 
tract. They were, however, executed at different times. The 
policy was the last executed and was delivered by the company 
to plaintiff, who accepted it as written. It was prepared by de- 
fendant’s secretary who had previously filled out the blank ap- 
plication. As it described plaintiff's property he intended to 
insure, we think it should control. The recitations in an appli- 
cation cannot be invoked for the purpose of contradicting the 
terms of the contract as contained in the policy. 


Was the detached building, although used as a part of the 
main dwelling, an addition within the description of the policy? 
The question is answered in the affirmative by numerous deci- 
sions, of which the following are a part: Phoenix Ins. Co. vs. 
Martin (Miss.) 16 South. 417; Robinson vs. Pa. Ins. Co., 87 
Me. 399, 32 Atl. 996; Pettit vs. State Ins. Co., 41 Minn. 299, 43 
N. W. 378. 


The contention of the plaintiff that the court committed error 
in not allowing him a judgment for the contents destroyed in 
the addition we think is not sustained. The policy insures 
“dwelling and addition” and “contents of dwelling.” If it had 
been the intention to insure the contents of the addition, the 





Fire.] Sleet vs. Farmers’ Mut. Fire Ins. Co. 77 
policy should have read, “dwelling, addition, and contents”, etc. 


There is ho doubt about the meaning. 
The cause is affirmed on both appeals. All concur. 


— =~ -@e@ -— — 


COURT OF APPEALS OF KENTUCKY. 


SLEET \ 
rs / 


FARMERS’ MUT. FIRE INS. CO. 
OF BOONE Counrty.* 


LIABILITY FOR LOSS BY LIGHTNING. 


The policy insured a barn against fire. The barn was struck by lightning 
and knocked down, but not burned. It was alleged that it had been 
the custom of the company for years to pay for such damages from 
lightning as well as from fire, and that this was part of the con- 
tract, since the execution of which the company had levied assess- 
ments for such losses by lightning, of which the insured had paid 
her part. 


Held, that if such assessments had been ‘levied they were illegal. The 
alleged custom was not part of the contract and was immatcrial. 
The covenant was solely to insure against fire. 


|For other cases, see Insurance, Cent. Dig. § 1127; Dec. Dig. § 423.] 


[For other cases, see Customs and Usages, Cent. Dig. § 27; Dec. Dig. 
§ 16.] 


Appeal from Circuit Court, Boone County. 

“Not to be officially reported.” 

Action by B. A. Sleet against the Farmers’ Mutual Fire In- 
surance Company of Boone County, Ky. From a judgment dis- 
missing the petition, plaintiff appealed. Affirmed. 


J. G. Tomutn and J. L. Vest, for Appellant. 

SIDNEY GAINES and CLORE, DICKERSON & CLAYTON, /o 
Appellee. 

BARKER, J, 

On the 5th day of February, 1906, the appellee, the Farmers’ 
Mutual Fire Insurance Company, issued a policy of insurance to 
the appellant, Mrs. B. A. Sleet, the material parts of which are 
as follows :— 


By this policy of insurance, and for and in consideration ot 
four and 72/100 dollars, and a premium note of ninety-four 
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and 40/too dollars, by said company received, do insure Mrs. 
B. A. Sleet, of Boone County, Ky., against loss or damage 
by fire to the amount of two thousand, three hundred and 
sixty dollars on the following property, as described in ap- 
plication and survey No. 5053, as follows, to wit: * * * 


The amount of the insurance is then distributed over the 
dwelling house and the various barns and sheds and other 
buildings upon the farm, among which was a barn 60 by 40 by 
18, which was insured for $500. As this was the only building 
destroyed, it is not necessary to set forth the particular distribu- 
tion of the remainder. The covenant of the company is as fol- 
lows :— 

And the said company do promise and agree, to and with 
the insured, to make unto her, her executors, administrators 
and assigns, all such loss or damage, not exceeding in amount 
the sum insured, as shall happen by fire to the property above 
specified during the term of five years from the 2d day of 
March, one thousand, nine hundred and six, at 12 o’clock 


(noon) unto the 2d day of March, one thousand, nine hun- 
dred and eleven at 12 o'clock (noon). 


Prior to the institution of this action, and during the insurance 
contract period, the barn in question was struck by lightning, 
and knocked down, but not burned. Thereupon the appellant 
demanded payment from the company of the sum of $500, and, 
upon its refusal to pay her, she instituted this action. 

The plaintiff in her petition sets forth the insurance contract 
as hereinbefore stated, the destruction of the barn by lightning, 
the demand of payments and refusal, and alleges that at the 
time of the execution and delivery of the policy of insurance it 
was and had been for many years the uniform practice and cus- 
tom of the defendant, the Farmers’ Mutual Fire Insurance Com- 
pany, to pay for all losses or damage done to buildings insured 
in the company when insured or destroyed by lightning, the 
same as though injured or destroyed by fire; that this custom 
wes well known to the defendant at the time of the execution 
of the policy of insurance, and had been practiced and observed 
by it at all times before and since the execution of the policy; 
that the custom on the part of the defendant insurance company 
entered into and formed a part of the contract of insurance 
herein sued on, and since the execution and delivery of the policy 
the defendant company had made assessments on all losses by 
lightning, and plaintiff has paid all assessments when called upon 
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by the company, and contributed to the payment of all losses by 
lightning which were insured by the defendant company and oc- 
curred since the issual of the policy. Afterward she amended 
her petition, and alleged that the defendant is a mutual com- 
pany, and all of the losses and other expenses that are now or 
ever have been paid by it are paid from funds derived by assess- 
ments on the several policyholders insured by it according io 
the amounts of their respective policies. A general demurrer 
was interposed by the defendant to the petition as amended, 
and sustained by the court, and the plaintiff declining to plead 
further, her petition was dismissed. The trial court was clearly 
right in sustaining the demurrer. The policy is filed as an ex- 
hibit, and its essential parts are copied above. The covenant of 
the defendant with the plaintiff was to indemnify her against loss 
occasioned by fire. She was not entitled to recover for loss by 
lightning which did not burn, but merely knocked down, the 
barn, any more than she would have been entitled to recover 
under the policy if it had been blown down by a windstorm. 
If the officers of the company had paid the plaintiff, it would 
have been a misappropriation of the money of the corporation. 
The plaintiff's position is not aided by the allegation that other 
losses occasioned by lightning had been paid under contracts 
similar to that sued on. If this be true—and the demurrer, tor 
the purpose of testing the petition, admits it—it would only 
show that the officers in charge of the corporate funds had been 
guilty of the payment of erroneous claims. The prior errors of 
the defendant company do not constitute a custom of the trade 
or of the community. The plaintiff's right must stand or fall by 
the written contract; and this clearly shows that the loss accru- 
ing to her was not occasioned by fire, and therefore not within 
the terms of the contract of indemnity purchased by her. 
judgment affirmed. 
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118 N. W. 371. 
FURBUSH VS. CONSOLIDATED PATRONS’ & FARM- 
ERS’ MUT. INS. CO. 
(Supreme Court of Iowa. Nov. 21, 1908.) 


FORFEITURE — ASSIGNMENT OF POLICY—ESTOPPEL— 
WAIVER. 

The owner of a dwelling house, insured by a mutual insurance com- 
pany, being about to transfer the same, telephoned the company’s 
secretary that the policy thereon would be transferred to plaintiff, 
the vendee, and on March 7, 1905, wrote for permission, which was 
given by the company’s secretary on the 1oth. An assignment was 
indorsed on the policy on March 11th, but was not presented to 
the company, nor was the transfer recorded on the books of the 
company until after a fire, which occurred on March 18, 1905, and on 
April ist the company’s secretary wrote under the assignment an 
approval thereof. Held, that the company was estopped to deny that 
the transfer was invalid for failure to strictly comply with the 
insurer’s by-laws requiring entry on insurer’s books, etc. 

{For other cases, see Insurance, Dec. Dig. § 755.] 

FORFEITURE—INCREASED HAZARD—ESTOPPEL. 

Plaintiff's vendor, while constructing a house on which defendant issued 
insurance, informied defendant’s secretary that he was going to put 
in an acetylene plant, and asked if it would make any difference as 
to the insurance. Ele was informed that it would not, and the plant 
was therefore installed, in accordance with the original plan, within 
three months after the policy was written, and the plant was in the 
house when defendant consented to the assignment of the policy to 
plaintiff, to the knowledge of defendant’s secretary. Held, that de- 
fendant was estopped to claim that the policy was unenforceable be- 
cause of an increase in the risk by the gas plant. 

{For other cases, see Insurance, Dec. Dig. § 755.] 

RISKS AND CAUSES OF LOSS—"FIRE”. 

A “fire” may be both a burning by slow and a burning by rapid combus- 
tion, either of which is covered by a stipulation of indemnity for loss 
by fire, unless a distinction is made in the policy. 

[For other cases, see Insurance, Cent. Dig. § 1126; Dec. Dig. § 421.] 

[For other definitions, see Words and Phrases, vol. 3, pp. 2814-2816. ] 

RISKS AND CAUSES OF LOSS—EX PLOSIONS—“FIRE”. 

Plaintiff's house contained an acetylene gas plant. One of plaintiff's 
children went to the cellar to fill the generating machine with water 
and carbide. When the generator was filled, plaintiff's wife smelled 
gas, and one of the children struck a match, and, as he did so, there 
was a flash of light all over the house, then a report, and almost 
immediately the plaster began to fall. Immediately after the 
explosion, some of the furniture, the studding, and rafters were 
found on fire. It was proved that the gas generated by carbide 
would not explode except when ignited. Held, that such an explo- 
sion was a fire, within a policy stipulating for indemnity from loss 
by fire and containing no exemption of explosions. 

[For other cases, see Insurance, Dec. Dig. § 421.] 
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112 N. Y. Sup. 865. 
BURKE VS. CONTINENTAL INS. CO. OF CITY OF 
NEW YORK. 


(Supreme Court, Appellate Division, Fourth Department. Nov. 11, 1908.) 


ACTION ON POLICY—EVIDENCE—INSURABLE INTEREST. 

After insured had sold the insured property to another under an agree- 
ment making the seller liable for loss or damage thereto before de- 
livery, except loss by fire, the parties to the agreement changed it 
before the loss, so as to make insured liable for such loss. Held, 
that the change preserved the insurable interest under a policy which 
covered property sold by insured, but not delivered, for which it 
—— be held liable, so that its assignor could recover under the 
policy. 

[For other cases, see Insurance, Cent. Dig. § 795; Dec. Dig. § 328.] 

McLennan, P. J., and Robson, J., dissenting. f 


~~ @@---—— — 


. 


113 S. W. 663. 
KELLOGG VS. GERMAN AMERICAN INS. CO. 
(Kansas City Court of Appeals. Missouri. Oct. 5, 1908. Rehearing 


Denied Nov. 16, 1908.] 


“PROPERTY” INSURABLE—INTOXICATING LIQUORS. 


Intoxicating liquors, being recognized as property in Missouri, are in- 
surable, 


[For other cases, see Insurance, Dec. Dig. § 126.] 
[For other definitions, see Words and Phrases, vol. 6, pp. 5693-5728; 
vol. 8, pp. 7768-7770. ] 


INTOXICATING LIQUORS—KEEPING LIQUORS—INTENT. 


The presence of a quantity of intoxicating liquors in a drug store is not 
necessarily indicative of a purpose on the owner’s part to violate 
the liquor law by making illegal sales thereof. 


{For other cases, see Intoxicating Liquors, Dec. Dig. § 238.] 


ILLEGAL CONTRACT—INSURANCE OF LIQUORS—VIOLA- 
TION OF LAW. 


If when plaintiff, a druggist, insured his drug stock, containing a quan- 
tity of beer and whiskey, he intended to conduct an unlawful busi- 
ness and sell the liquor contrary to law, the insurance would be 
void as directly protecting plaintiff in his illegal purposes; but if 
plaintiff, when he procured the insurance, was actuated by an intent 
to conduct a legitimate drug store and use the liquors only in con- 
nection with that business in the usual and lawful manner, the in- 
surance was valid. 


[For other cases, see Insurance, Cent. Dig. § 251; Dec. Dig. § 138.] 
DRUGGISTS—ILLEGAL BUSINESS. 


The presence in a drug store of ten barrels of beer and seventy gallons 
of whiskey and the fact that plaintiff occasionally made unlawiul 
sales and had a thriving trade in whiskey and beer did not estab- 

VoL. XXXVIII.—6. 
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lish as a matter of law that the plaintiff's business and practices were 
unlawful, rendering a policy on the stock void. 

[For other cases, see Insurance, Cent. Dig. § 1734; Dec. Dig. § 668.] 

PAYMENT OF LOSS—VEXATIOUS REFUSAL—PENALTIES— 
QUESTION FOR JURY. 

In an action on a fire policy, whether defendant has been guilty of vexa- 
tiously refusing to pay the loss, so as to entitle plaintiff to recover 
the penalty authorized under such circumstances by Rev. St. 1899, 
§ 8or2 (Ann. St. 1900, p. 3808), is for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


‘catcassisneoeaiaceans a 


113 S. W. 394. 
AMERICAN STEAM LAUNDRY CO. VS. HAMBURG 
BREMEN FIRE INS. CO. 
/ (Supreme Court of Tennessee. Oct. 31, 1908.) 


FORFEITURE OF POLICY—CHARGE OF INTEREST. 


One owning a laundry business conducted under the name of a company 
as a trade-name, insured the property, the policy providing that it 
should be void if there was any change in the interest, title, or pos- 
session of the property, and thereafter sold the business to others, 
who continued it under the same name, the policy not being trans- 
ferred to them, and the insurer having no notice of the sale. Held, 
that the sale forfeited the policy; the contract being personal with 
the owner. 


[For other cases, see Insurance, Cent. Dig. §§ 794, 795, 805-809; Dec. 
Dig. § 328.] 

“FIRE INSURANCE POLICY’—NATURE OF CONTRACT. 

A fire insurance policy is a personal contract for the indemnity of in- 
sured, and does not follow the property on its sale, in the absence 
of an agreement for the transfer of the policy. 

[For other cases, see Insurance, Cent. Dig. § 485; Dec. Dig. § 215.] 

[For other definitions, see Words and Phrases, vol. 3, p. 2818.] 


FORFEITURE OF POLICY—CHANGE IN OWNERSHIP—CON- 
SENT OF COMPAN Y—EVIDENCE. 

Where the insurer’s agent knew that some changes had been made in 
the insured property, but did not know whether they were changes 
in interest or physical changes in its operation, and was then trying 
to cancel the policy, he did not assent to any change in ownership. 


[For other cases, see Insurance, Dec. Dig. § 378.] 


BROKERS—NOTICE TO AGENT. 

A broker who effects insurance, without being employed by the insurer, 
but for a commission upon the premium secured for such risks as 
the insurer chooses to accept, is not an agent of the insurer so that 
notice to him would bind the insurer, and hence notice of the trans- 
fer of insured property to brokers who effected the insurance and 
divided the commissions with the insurer’s agent would not bind the 
insurer, 


[For other cases, see Insurance, Cent. Dig. § 974; Dec. Dig. § 378.] 
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FARMERS’ ALLIANCE INS. CO. VS. FERGUSON. 
(Supreme Court of Kansas. Nov. 7, 1908.) 


ACTION ON POLICY—FORFEITURE—ESTOPPEL. 

Where an insurer bases its refusal to pay a loss entirely upon a for- 
feiture, caused by the failure of the insured to comply with a par- 
ticular condition of the policy, it cannot, when sued for the loss, 
maintain a defense founded upon another alleged forfeiture, for vio- 
lation of other conditions, not referred to in such refusal, and of 
which it had knowledge when the refusal was made. 


[For other cases, see Insurance, Cent. Dig. § 1036; Dec. Dig. § 395.] 
FORFEITURE—WAIVER. 
A waiver of the forfeitures, alleged from the breach of conditions not 


referred to in such refusal, may in the circumstances stated, be prop- 
erly found by a jury, when such waiver is an issue upon the trial. 


[For other cases, see Insurance, Cent. Dig. § 1036; Dec. Dig. § 395.] 


FORFEITURE—-WAIVER. 

Making and collecting an assessment upon the premium note given for 
insurance, after the examination and report of an adjuster, showing 
a forfeiture for violation of a condition in the policy, had been made, 
and indorsing the payment of such assessment as a credit upon the 
note, after consideration of the report of the adjuster by the ex- 
ecutive board of the company, and after knowledge of the circum- 
stances upon which such forfeiture is claimed, were facts from which 
the jury could properly find that such forfeiture was waived. 

[For other cases, see Insurance, Cent. Dig. §§ 1041-1055; Dec. Dig. 
§ 392.] 

(Syllabus by the Court.) 


———~ @@ 


62 S. E. 782. 
SLAWSON VS. EQUITABLE FIRE INS. CO. 
(Supreme Court of South Carolina. Nov. 13, 1908. On Rehearing, 
Nov. 26, 1908.) 


IRON SAFE CLAUSE—WAIVER—EVIDENCE. 

In an action on a fire policy containing an iron safe clause, and stipu- 
lating that the policy should not become operative until counter- 
signed by the agent of insurer, a judgment for insured based on a 
finding that insured waived the clause was affirmed by an equally 
divided court. 

Per Pope, C. J., and Gary, A. J. 

[For other cases, see Insurance, Dec. Dig. § 665.] 
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113 S. W., 704. 
CROSSAN VS. PENNSYLVANIA FIRE INS. CO. 
(Kansas City Court of Appeals. Missouri. Nov. 16, 1908.) 


VALUATION STATUTE—CONSTRUCTION. 


Rev. St. 1809, § 7979 (Ann. St. 1906, p. 3794), providing that no insurer 
shall accept a risk on any property at a ratio greater than three- 
fourths of the value of the property insured, and, when taken, its 
value shall not be questioned in any proceedings, is a direction not 
to insure for more than three-fourths value, and that, when a value 
is fixed, it cannot be denied that the sum fixed is three-fourths of 
the value of the property. 

mn — cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. 

500. 


STATUTORY VALUATION—POLICY—CONSTRUCTION. 


Under Rev. St. 1899, § 7979 (Ann. St. 1906, p. 3794), prohibiting insur- 
ance for more than three-fourths value, where a policy insuring per- 
sonal property for a gross premium in a gross sum of $500 divided 
such amount into three separate classes, representing different kinds 
of property, the contract was severable as to each class, and should 
be construed as though the amount of insurance assigned to each 
class was three-fourths of the value of the property included in the 
particular class. 


[For other cases, see Insurance, Cent. Dig. §§ 384-300; Dec. Dig. § 179.] 
——-- —-— Gog —--—- — 


113 S. W. 841. 
FARMERS’ HOME INS. CO. VS. CAREY ET AL. 
(Court of Appeals of Kentucky. Nov. 25, 1908.) 


MUTUAL FIRE INSURANCE—LIEN—NOTICE. 


Under Ky. St. 1903, § 712, giving a co-operative insurance association a 
lien upon property insured to secure assessments, and providing that 
on loss the subsequent purchaser or junior lienholder shall be en- 
titled to the benefit of the insurance, the lien operates against a 
subsequent purchaser, though without notice thereof at the time of 
purchase. 


[For other cases, see Insurance, Cent. Dig. § 437; Dec. Dig. § 197.] 

MUTUAL FIRE INSURANCE—LIEN, 

Ky. St. 1903, § 712, giving a co-operative insurance company a lien on 
the property insured to secure assessments and calls made under the 
contract, does not provide a lien for membership fees, but simply 
for assessments and calls. 

[For other cases, see Insurance, Dec. Dig. § 197.] 


MUTUAL FIRE INSURANCE—ASSESSMENTS—ACTIONS—PE- 
TITION—SUFFICIENCY. 


To subject insured property to the payment of the pro rata of insured 
of the indebtedness of a co-operative insurance association, the peti- 
tion must allege that such pro rata is based upon calls or assess- 
ments, and set up the facts showing the same to have been legally 
made. 


[For other cases, see Insurance, Cent. Dig. § 447; Dec. Dig. § 197.] 





Baehr vs. Union Casualty Co. et al. 


ACCIDENT. 


MISSOURI COURT OF APPEALS. 


Kansas CITY. 


BAEHR 


v8. 
* 


UNION CASUALTY CO. Et AL. 


PROXIMATE CAUSE IN CASE OF SECOND INJURY. 

The insured under an accident policy received an injury, and six months 
later is again injured. The policy provided that it should be liable 
if death should result within ninety days from such injuries inde- 
pendently of all other causes. He died within ninety days of the 
second injury. 

[For other cases, see Insurance, Cent. Dig. § 1186; Dec. Dig. § 466.] 

Held, that recovery might be had although the second injury would not 
have been fatal except for the first. 


OPINION OF EXPERT AS EVIDENCE. 


An expert testifying as to cause of death may not state what he thinks 
to be the cause, but simply whether certain results would follow as- 
sumed facts. 


[For other cases, see Evidence, Cent. Dig. § 2309; Dec. Dig. § 506]. 


Appeal from Circuit Court, Jackson County: James H. 
Slover, Judge. 

Action by Florence Baehr against the Union Casualty Com- 
pany and others. From an order setting aside a verdict fm 
plaintiff and granting a new trial, plaintiff appeals. Affirmed. 


E. W. SHANNON and C. W. CHAsE, for Appellant. 

I. P. Dana, Hunt C. Moors, and W. R. THuRMOND, /or 
Respondents. 

ELLIson, J. 

This action is based on a policy of accident insurance issued 
to plaintiff’s husband in her favor, There was a verdict for 
plaintiff in the trial court, which was afterward set aside on de- 
fendants’ motion and a new trial granted. Plaintiff thereupon 
appealed from that order. 

It appears that the defendant Union Casualty & Surety Com- 
pany issued the policy in June, 1903, and that afterward the de- 
fendant Maryland Casualty Company assumed the former com- 
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pany’s obligations after the 31st of December, 1903. Plaintiff’s 
deceased husband received an injury on the 15th of July, 1903, 
and another injury on the 15th of February, 1904. He died from 
the effect of one or the other or both of these injuries on the 
18th of April, 1904. The policy insured deceased: “Against 
bodily injuries, sustained through external, violent and acci- 
dental means, as follows: If death shall result within ninety 
days from such injuries, independently of all other causes, the 
company will pay”, etc. The petition charges the death to have 
been caused by both accidents, and so the evidence in plaintiff’s 
behalf tended to show. So far as the Maryland Company is con- 
cerned, the proximate cause of the death must have existed after 
the time when that company’s liability began; that is, after De- 
cember 31, 1903. If there is an intention to hold that company 
liable, the petition should only charge those things upon which 
a liability can be based. It need not, of course, plead the evi- 
dence. It would therefore be well to omit all reference to the 
July injury. If the injury in July was the proximate cause, that 
would be matter of defense. And, if the injury in February was 
the proximate cause of the death, then both companies are lia- 
ble. But, if the injury in July was the proximate cause of death, 
then neither is liable, since death did not occur within ninety 
days, which is a condition of the policy. And the Maryland 
Company would not be liable for the additional reason, already 
stated, that it only assumed obligations arising after December 
31, 1903. If one insured is injured, and then afterward is again 
injured, and then dies within the time limited by the policy, and 
would not have died but for the last injury, he may recover 
even though the last injury would not have been fatal but for 
the first. Otherwise one weakened by disease or injury so as to 
become less able to withstand a succeeding injury which is the 
immediate cause of the death would be unprotected. Driskell 
vs. Ins. Co., 117 Mo. App. 362, 93 S. W. 880. We have written 
the foregoing in view of our conclusion that there should be 
another trial. And in sustaining the trial court in granting a 
new trial we need refer to but one of the causes alleged, and 
‘ that refers to evidence of experts admitted over defendants’ ob- 
jections. The experts were asked to, and in response they did, 
usurp the duty of the jury in stating, in answer to hypothetical 
questions, what they thought caused the death. The opinion of 
an expert whether a certain result could reasonably follow from 
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certain facts assumed is a far different thing from his conclu- 
sion that such result actually did follow. The latter is for the 
jury’s decision, and not the decision of the witness. We think 
the questions and answers were in the face of the decisions on 
that subject. Glasgow vs. Railway Co., 191 Mo. 661, 89 S. W. 
915; Bragg vs. Railway Co., 192 Mo., 331, 91 S. W., 527; Tay- 
lor vs. Railway Co., 185 Mo., 289, 84 5. W. 873. 
The order granting a new trial is affirmed. All concur. 


ee ee 


SUPREME COURT OF ILLINOIS. 
SPENCE 


vs. 


CENTRAL ACCIDENT INS. CO.* 


“WARRANTY’—‘REPRESENTATION”, 

A warranty in insurance enters into and is a part of the contract, and 
must be literally true to permit a recovery on the policy, while a 
representation is not a part of the contract, but an inducement 
thereto. A representation must relate to a material matter, and is 
only required to be substantially true. 

[For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.] 

[For other definitions, see Words and Phrases, vol. 7, pp. 6108-6110; vol. 
8, PP. 7396-7404, 7833. ] 

WARRANTY—PART OF CONTRACT—CONSTRUCTION. 


A warranty in insurance must necessarily appear in the contract itseli, 
and courts will not construe a statement as a warranty unless the 
language of the policy is so clear as to preclude any other construc- 
tion. 

[For other cases, see Insurance, Cent. Dig. § 562; Dec. Dig. § 264.] 


WARRANTY—PART OF ’CONTRACT—STATEMENTS IN APPLI- 
CATION. 

Where a policy by express terms makes the application a part of the con- 
tract, or where it declares that the application is the basis on which 
the contract is made, or where the policy is declared to be issued on 
the faith of the application, reresentations in the application are 
a part of the policy and are warranties, but a mere reference to the 
application in the policy, without indicating a purpose to make it 
a part of the policy, is insufficient to change statements in the appli- 
cation from representations into warranties. 


[For other cases, see Insurance, Cent. Dig. § 562; Dec. Dig. § 264.] 


CONTRACTS—APPLICATION AS A PART OF POLICY. 


A recital in a policy that it is issued in consideration of the warranties 
and agreements in the application and of a specified sum is a mere 
acknowledgment by the insurer of a valuable consideration, which 


* Decision rendered, Oct. 26,1908. Rehearing denied, Dec. 3, 1968. 86 N. E. 106. 
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is so far binding as to preclude either party from destroying the 
legal effect of the policy by showing that no consideration was given, 
but it does not make the application a part of the policy. 


[For other cases, see Insurance, Dec. Dig. § 151.] 


CONTRACTS—APPLICATION AS PART OF POLICY. 

Whether the application for insurance is a part of the policy is deter- 
mined only from the language of the policy, and the application can- 
not be considered on that question. 

[For other cases, see Insurance, Cent. Dig. § 308; Dec. Dig. § 151.] 

REPRESENTATIONS—STATEMENTS IN APPLICATION— 
FALSITY AND MATERIALITY. 

Where an application for insurance is not a part of the contract, the 
statements contained therein are mere representations, and not war- 
ranties, and a policy may be avoided on proof of the falsity and 
materiality of a representation. 

[For other cases, see Insurance, Cent. Dig. § 562; Dec. Dig. § 264.| 


REPRESENTATIONS—MATERIALITY—QUESTION FOR JURY. 

The materiality of a representation in insurance is sometimes a question 
of law, where the statement is made in response to a direct inquiry, 
or where by the contract the parties have settled the einai by 
agreement. 


[For other cases, see Insurance, Cent. Dig. § 1735; Dec. Dig. § 668. ] 
REPRESENTATIONS—MATERITALITY. 


An application for an accident policy recited that the applicant applied 
for a policy based on the following statements of facts, all of which 
he warranted to be true, and that he agreed that the application 
and warranty should be the basis of the contract. The policy, by 
way of recital stated that it was issued in consideration of the war- 
ranties and agreements in the application and of a specified sum. 
Held, that the application was not made a part of the policy, and ” 
statement in the application as to the age of the applicant was a 
mere representation. 


[For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.] 


ACCIDENT INSURANCE—REPRESENTATION—MATERIALITY 

Whether the false representation of an applicant for an accident policy 
that- he was sixty-two years of age, when he was sixty-four, was ma- 
terial, held for the jury. 

[For other cases, see Insurance, Cent. Dig. § 1735; Dec. Dig. § 668.] 

Error to Branch Appellate Court, First District, on Error to 
Superior Court, Cook County; Axel Chytraus, Judge. 

Action by Mary C. Spence against the Central Accident In- 
surance Company. There was a judgment of the Appellate 
Court affirming a judgment for defendant, and plaintiff brings 
error. Reversed and remanded. 


IIENRY S. WILCOX (Jesse Wilcox, of counsel), foi Plaintiff in 
Error. 
MuSGRAVE, PLatTr & LEE, for Defendant in Error. 


VICKERS, J. 
This is an action of assumpsit on an accident insurance policy 
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brought by Mary C. Spence against the Central Accident Insur- 
ance Company to recover $5,687.50, which the company promised 
to pay to the plaintiff in the event of the accidental death of her 
husband, Robert Spence. The insurance company, by several 
special pleas, alleged a breach of warranty as to the age of the 
assured at the time the policy was applied for. The plaintiff 
below demurred to these several pleas, which demurrer was over- 
ruled, and she elected to abide by her demurrer. To the fourth 
plea, which set up that the assured in and by his application rep- 
resented that he was sixty-two years of age, when, in fact, he 
was over the age of sixty-two and was of the age of sixty-four, 
the plaintiff replied, by leave of court, first, that the age of Rob- 
ert Spence was not material to the risk assumed under said 
policy; second, that the understatement of the age of Robert 
Spence did not increase the risk or hazard of the defendant. 
The court sustained a demurrer to these replications, and the 
plaintiff elected to abide by her replications to the fourth plea, 
whereupon judgment was rendered against her for costs. This 
judgment having been affirmed by the Appellate Court for the 
First District, the plaintiff below has sued out a writ of error to 
obtain a further review of the judgment. 

The policy and the application therefor are both set out in 
hee berba in the declaration. The only question involved in the 
record is whether the statement of the age of the assured in 
the application is a warranty or a representation. If the former, 
the judgment must be affirmed; but, if the statement is only a 
representation, the judgment will have to be reversed and the 
cause remanded for a new trial. There is a well-defined differ- 
ence between a warranty and a representation in the law of in- 
surance. A warranty enters into and is a part of the contract, 
and must be literally true in order to entitle a party to recover 
upon a policy of insurance, while a representation is not a part 
of the contract, but is an inducement thereto. A representation 
must relate to a material matter, and is only required to be sub- 
stantially true. Continental Life Ins. Co. vs. Rogers, 119 IIL, 
474, 10 N. E. 242, 59 Am. Rep. 810; Minnesota Mutual Life 
Ins. Co. vs. Link, 230 Ill., 273, 82 N. E. 637; Metropolitan Life 
Ins. Co. vs. Moravec, 214 Ill. 186, 73 N. E., 415. 

In his application for the policy in question the assured stated : 


[ hereby apply for an accident policy, to be based upon the 
following statement of facts, all of which I hereby warrant to 
be true: My full name is Robert Spence; height 5 ft. 10 in.; 
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weight 134 ths.; age sixty-two years. My residence is Chi- 
cago, Ill. My postoffice address is 122 La Salle Street. My 
occupations are fully described as follows: Collector pub- 
lishing house. 


The application also contained the following :— 


I hereby agree that this application and warranty, together 
with the premium paid by me, shall be the basis of the con- 
tract between the company and me, and I accept the policy 
which said company shall issue upon the application, subject 
to all conditions, provisions and classifications contained in 
such policy or referred to therein, which I understand cannot 
be altered, changed or waived by any agent of said company 
before or after the issuing thereof. 

If the language above quoted from the application was in the 
policy or by reference thereto made a part of the policy, it would 
be much easier to sustain the defense than it is under the facts 
of this record. But these statements are only found in the ap- 
plication. A warranty, being a part of the contract itself as con- 
tradistinguished from a representation, which is a mere induce- 
ment to the contract, must necessarily appear in the contract it- 
self. In Mutual Benefit Life Ins. Co. vs. Robertson, 59 IIl., 123, 
126, 14 Am. Rep. 8, this court said: “A warranty is in the 
nature of a condition precedent. It must appear on the face 
of the policy, or if on another part of it or on a paper physically 
attached it must appear, that the statements were intended to 
form a part of the policy, or, if on another paper, they must be 
so referred to in the policy as clearly to indicate that the parties 
intended them to form a part of it. A warranty cannot be cre- 
ated nor extended by construction”—citing Reynolds on Life 
Insurance, 85 et seq.; Campbell vs. New England Ins. Co., 98 
Mass., 381; Burritt vs. Saratoga Ins. Co., 5 Hill (N. Y.) 188, 
40 Am. Dec. 345; Jefferson Ins. Co. vs. Cotheal, 7 Wend. (N. 
Y.) 72, 22 Am. Dec. 567. 

Defendant in error contends that the application in this case 
is a part of the policy. The only language in the policy that 
makes any reference to the application is found in the first sen- 
tence of the policy, where it is recited :— 

In consideration of the warranties and agreements in the 
application for this policy and of $25 does hereby insure Rob- 


ert Spence, of Chicago, state of Illinois, by occupation a col- 
lector publishing house, 


etc. It will be observed that the reference here to the applica- 
tion does not expressly make it a part of the policy; nor does 
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such effect necessarily follow by a fair construction of the lan- 
guage, even if a warranty could thus be imported into the con- 
tract. The doctrine of warranty, in the law of insurance, is one 
of great rigor and frequently operates very harshly upon the 
assured, and courts will never construe a statement as a war- 
ranty unless the language of the policy is so clear as to preclude 
any other construction. As was said by Justice Gray in Mc- 
Clain vs. Providence Savings Life Ass’n, 110 Fed. 80. 49 C. C. 
A. 31: “The practical operation of such literal warranties is so 
often harsh and unfair that courts require their existence to be 
evidenced clearly and unequivocally, and are not inclined to 
allow it to rest upon a mere verbal interpretation where a rea- 
sonable construction of a contract as a whole will authorize a 
different meaning. All'reasonable doubts as to whether state- 
ments inserted in or referred to in an insurance policy are war- 
ranties or representations. should be resolved in favor of the in- 
sured.” By statute at least two states (Pennsylvania and Ohio) 
have eliminated warranties from the law of insurance in those 
states, and the constitutionality of such statutes has been sus- 
tained by the Supreme Court of the United States. Hancock 
Mutual Life Ins. Co. vs. Warren, 181 U.S. 73, 21 Sup. Ct. 535, 
45 L. Ed. 955. The usual method adopted by insurance com- 
panies to make the statements and stipulations embraced in the 
application a part of the policy is to refer to the application and 
by express terms make it a part of the contract, or they are de- 
clared to be the basis upon which the contract is made, or the 
policy is declared to be issued upon the faith thereof. May on 
Insurance (2d Ed.) § 158. Where this course is pursued, there 
is no room for doubt. A mere reference to the application in 
the policy is not sufficient. If the reference appears to be for a 
special purpose and not with a view to import the application 
into the policy as a part of the contract, the statements it con- 
tains will not thereby be changed from representations into war- 
ranties. When the reference to the application is expressed to 
be for another purpose, or when no purpose is indicated to make 
it a part of the policy, it will not be so treated. Jefferson Ins. 
Co. vs. Cotheal, supra; Snyder vs. Farmers’ Ins. & Loan Co., 
13 Wend. (N. Y.) 92; Campbell vs. New England Life Ins. Co. 
supra. In Daniels vs. Hudson River Ins. Co., 12 Cush. (Mass.) 
423, 59 Am. Dec. 192, Shaw, C. J., said: “If by any words of 
reference the stipulations in another instrument, such as the 
proposal of application, can be construed a warranty, it must 
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be such as to make it in legal effect a part of the policy.” The 
language in reference to the consideration in the policy in ques- 
tion is not contractual, but merely by way of recital. “In con- 
sideration of the warranties and agreements in the application 
and of $25” is no part of the written contract, in the sense that 
it embodies any of the engagements or agreements of the par- 
ties. It is a mere recital of a consideration, which is always open 
to contradiction by parol. Page on Contracts, § 1203. The re- 
cital of a given consideration is not a promise to pay it. If it 
were, parol evidence could not be received to contradict the re- 
cital. It has been held in many cases in this state, and is the 
settled law, that a recital of a given consideration may be con- 
tradicted by parol evidence for all purposes except to destroy 
the legal effect of the instrument. Illinois Central Ins. Co. vs. 
Wolf, 37 Ill. 354, 87 Am. Dec. 251; Morris vs. Tillson, 81 Ill. 
607; Koch vs. Roth, 150 Ill., 212, 37 N. E. 317. The effect, and 
the only effect, of the recital in the policy, is to show that the 
company acknowledged a valuable consideration, which is so 
far binding as to preclude either party from destroying the legal 
effect of the policy by showing that no consideration was, in 
fact, given. Certainly a mere recital such as the one in this 
policy falls far short of an expressed stipulation that-the appli- 
cation is made a part of the policy, which, under the law, is 
necessary before it can be so treated. The application itself 
cannot be considered in determining the preliminary question 
whether it is a part of the policy. This fact must affirmatively 
appear from the policy itself. It is only after it is determined 
from a consideration of the language of the policy that the two 
papers constitute the contract that the application can be re- 
sorted to. The application not being a part of the contract, 
any statements contained therein are mere representations, and 
not warranties. May on Insurance, § 158. As such, they may 
avoid the policy if found to be false and material, within the 
legal meaning of these terms. The materiality of a representa- 
tion is sometimes a question of law, where the statement is made 
in response to a direct inquiry or where by the contract the 
parties have settled the materiality by agreement. But this is 
not true in this case under either division of the rule. 

The court erred in holding that the statement in the applica- 
tion that the assured is sixty-two vears of age was a warranty. 
Such statement is merely a representation, the falsity and ma- 
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teriality of which are questions of fact, and should have been 
disposed of by the trial court as such. 

For the errors indicated, the judgments of the Appellate and 
trial courts are reversed, and the cause remanded to the Superior 
Court of Cook County for further proceedings in conformity 
with the views herein expressed. 

Reversed and remanded. 

Cartwright, C. J., and Hand, J., dissent. 


- SUPREME COURT OF MICHIGAN. 


MASTENBROOK 
v8. 


UNITED STATES ACCIDENT ASS’N.* 


WAIVER OF LIMITATION IN CASE OF ACCIDENT 


The insured, under an accident policy, gave immediate notice of the acci- 
dent, and two months later was notified by the general manager that 
the claim would be adjusted when he got well, and was afterward 
advised by the general agent to wait until he got well before filing 
proofs, and these were filed eight months after the accident, but be- 
tore he was well. 


Held, That a provision requiring suit to be brought within six months 
of the accident was waived. 


Error to Circuit Court, Kent County. Action by Jacob Mas- 
tenbrook against the United States Accident Association. From 
a judgment for plaintiff, defendant brings error. 

Argued before Grant, C. J., and Blair, Hooker, Carpenter and 
McAlvay, JJ. 


HEALD & MONTGOMERY, for Appellant. 
CHARLES A. Wart, for Appellee. 
McALVAY, J. 

Plaintiff sued defend7nt, a Michigan corporation, in Justice 
Court in the city of Grand Rapids, upon a certain policy of in- 
surance issued to him, and recovered a judgment of $142 dam- 
ages, together with costs of suit. Defendant appealed to the 
Circuit Court for Kent County, where the case was tried before 


* Decision rendered, Sept. 10, 1908. 117 N. W. 543. 
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the court without a jury. The court made and filed his findings 
of fact and conclusions of law, and in accordance therewith a 
judgment was entered against defendant. Amendments were 
proposed to these findings and conclusions of the court by de- 
fendant, which were refused. Exceptions were then taken to 
the refusal of the court, as well as to the facts and conclusions 
objected to. Upon these exceptions errors are duly assigned, 
and a reversal is asked of this court by defendant. 

The following are the findings of fact and conclusions of law 
referred to :— 

“The parties in this cause being in court by their respective 
attorneys ready for trial, and the issue joined therein having 
been brought on for trial before the court without a iury, the 
said court, having heard the proofs and allegations of the par- 
ties and the arguments of counsel, after mature deliberation 
thereon finds the following facts, viz. :— 

“(1) That said defendant company did, on the 8th day of 
March, 1904, issue to said plaintiff a certain health and accident 
policy, being numbered 14,593, therein insuring said plaintiff as 
a hotel keeper proprietor in Class B, subject to the limitations 
and conditions named on the back of said policy, which were 
made a part of said contract, against the loss of time by reason 
of accidental injuries, sickness or death while said policy should 
remain in force, and agreeing to pay said plaintiff, in case of 
accident, in accordance with the provisions of said policy. 

(2) That said policy on its face contained the following 
clauses: First, 

At the rate of one hundred dollars per month against loss of 
time for any period of temporary total disability, not ex- 
ceeding twelve consecutive months, resulting from bodily in- 
juries effected through external and accidental means, which 
shall independently of all other causes immediately, wholly 
and continuously disable him from transacting any kind of 
labor or business ; 


‘**And, second, 


Or for partial loss of time by reason of a material but not 
total disability, or a disability not resulting immediately after 
the accident, indemnity shall be paid at the rate of one-fifth 
of the monthly accident indemnity as above mentioned, for 
continuous disability not to exceed twelve months. Indem- 
nity will be paid for partial disability succeeding total disa- 
bility, but the combined period of both shall not exceed twelve 
months. 
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(3) That said policy on the back thereof contained the fol- 
lowing limitation or condition :— 

Section 8. Immediate written notice must be given to the 
secretary of the association at Detroit, Mich., of any acci- 
dental injury or illness for which claim may be made under 
the contract with full particulars of the accident or illness, 
and failure to give such written notice within ten days from 
date of accident beginning of illness shall invalidate all 
claims under this contract, and no proceedings at law or in 
equity shall be brought to recover any sum unless the same 
is commenced within. six months from the date of the alleged 
accidental injury, illness or death, 


(4) That on the first day of July, 1905, and while said policy 
was in full force and effect, the said plaintiff sustained an acci- 
dental injury, whereby the second joint of the second finger on 
his left hand was broken and crushed, and that, in consequence 
thereof, the said plaintiff was obliged to and did call in a phy- 
sician, by whom the same was necessarily treated on the fol- 
lowing days: July 3d, 7th, 1oth, 15th, 19th, 25th, August 6th, 
18th and 30th, September gth and 20th, October 14th and 26th, 
November 3d and 7th, December Ist and 29th of the year 1905, 
and on January 15th, February 16th and March 16th of the year 
1906. ‘That besides the foregoing treatments, subsequent treat- 
ments were had at various times. the dates of which are not 
given but all of said treatments were had at the office of the 
physician, and none of them at the residence of the plaintiff. 
That plaintiff suffered great pain from said injury, extending 
over a period of more than twelve months, though in a gradu- 
ally lessening degree, but that he never fully recovered from the 
injury as the finger is still deformed, stiff and weak and occa- 
sionally painful. 

‘(5) That plaintiff was engaged in the business of running a 
hotel in the small village of Grandville, in connection with which 
were a bar and livery stable, and that he himself took an active 
part in the work of the various departments, engaging only such 
help as it was necessary, with ‘this own labor, to do the work 
entailed. That his duties consisted in receiving guests, attend- 
ing the bar and waiting on customers, handling baggage, fre- 
quently the ordinary barn work, and taking care of the horses 
of customers, opening the hotel, etc., the early mornings, buy- 
ing stock for the bar and taking cash and paying bills. That 
from the first day of July, 1905, to August 12, 1906, the plaintiff 
was wholly unable to do any manual labor, but was not confined 
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to his bed That he was able to be around and partially super- 
intend the running of the hotel and to receive guests, handle 
cash, pay bills and give such attention to his business for short 
periods of time as did not require any muscular exertion. ‘That 
from August 12, 1905, to March 16, 1906, the plaintiff was par- 
tially disabled by reason of said accident, as the said finger con- 
tinued weak, painful and stiff and deformed, and interfered with 
the performance of his duties as such hotel keeper. 

“(6) That said plaintiff, by reason of the aforesaid accidental 
injury, sustained a material, but not total, disability from July 1, 
1905, to March 16, 1906. 

“(7) That immediately after receiving this injury, the plaintiff 
gave written notice to defendant company of the same, in which 
he complied with all the requirements of the defendant in that 
regard. That no other or final proofs of loss are required by 
the terms of the policy. That no steps were taken by the de- 
fendant to adjust or reject the claim for indemnity, and that 
in September, 1905, the plaintiff and the general agent, located 
at Grand Rapids, Mich., were in Detroit, and called on the gen- 
eral manager of defendant about this claim, and were informed 
by the general manager, one A. C. McGraw, that the claim would 
be adjusted when the final proofs were filed. That plaintiff af- 
terward consulted the defendant’s general agent at Grand 
Rapids, one Miles B. Campbell, as to when he should file his 
final proof of claim, and was told by said Campbell to wait until 
he knew how long the injury would last, or, in the language 
Campbell used, ‘until he got well’. That in Mlarch, 1906, the 
plaintiff, although not then recovered from his injury, deter- 
mined to file a final proof of claim, and called on the general 
agent, Campbell, for the blank. That on March 12, 1906, Camp- 
bell wrote to defendant’s head office in Detroit, asking for an 
accident blank for final proof of claim. for plaintiff, and on March 
13, 1906, the defendant wrote Campbell as follows: ‘We here- 
with inclose you the final accident blanks for J. Mastenbrook 
as per your request’—-and at the same time inclosing this blank, 
which plaintiff caused to be filled out and properly executed at 
some expense to himself, and forwarded same to defendant. 
That the same was received by defendant on March 19, 1906, 
and was filed, and a letter written as follows :— 

Detroit, Mich., April 13, 1906. Mr. J. Mastenbrook, Grand- 


ville, Mich. Dear Sir: Your communication of the 26th ult. 
received inclosing your final blank for disability, dating July 
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I, 1905, and we have referred same to the claim department, 
who will give it their usual prompt investigation and return. 
Trusting this arrangement is entirely satisfactory, we beg to 
remain, Very truly yours, The United States Accident Ass’n, 
by C. E. Hangsterfer, Treas. 


“That said final proof was executed on March 16, 1907, and 
contained the following provision :— 


I understand and agree that the neglect of said association 
to pay said claim within sixty days from the date hereof shall, 
at the expiration of said sixty days be construed by me as a 
refusal on part of said association to pay this claim, and in 
the event of the refusal, by notice or neglect of said associa- 
tion to pay said claim, I agree that no suit or proceedings at 
law shall be commenced or maintained for said injury unless 
the same shall be commenced within thirty days from the date 
of said refusal. 

“(8) That said so-called final proof showed that the plaintiff 
was injured July 1, 1905, and claimed for a total disability from 
that date to August 12th, and from that date to March 16th, 
the date of the final proofs, for a partial disability. No objec- 
tion was made by the defendant that the proof was too late, or 
on any other ground. From time to time plaintiff inquired 
of the general agent, Campbell, about the status of his claim, 
and was always informed by Campbell that the claim would be 
adjusted and paid. The defendant’s local attorney, Mr. Smed- 
ley, made different attempts to get a settlement with plaintiff, 
and in fact negotiations were pending for a settlement between 
the parties up to August 16, 1906, during which time the con- 
tention between the parties was whether the plaintiff was en- 
titled to indemnity for total or partial disability. At no time 
was the plaintiff notified that the defendant rejected the clrim 
or denied liability. That suit was brought August 22, 1906. 

“As conclusions of law from the foregoing facts the court 
finds :— 

“First. That said policy was a valid policy on and after July 
I, 1905. 

“Second. That said plaintiff sustained a material accidental 
injury on July 1, 1905, from which cause he suffered a partial 
loss of time by reason of sttch material, but not total, disability 
from July 1, 1905, for a period of eight and one-half months. 

“Third. That the defendant has by its acts waived any right 


to claim that this suit was not brought within six months from 
VoL. XXXVIII.—7. 
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the date of the accident or ninety days from the date of filing 
final proofs of loss. 

“Fourth. That defendant is liable to the plaintiff in the sum 
of $20 per month for such period, with interest at 5 per cent 
from March 16, 1906, to date. 

“Fifth. That plaintiff is entitled to a judgment for the sum 
of $180.95, with costs of suit to be taxed, including an attorney 
fee of $25. 

“WILLIS B. PERKINS, C. J.” 

Defendant, waiving all other exceptions, relies upon the fol- 
lowing: (1) The action was barred by the terms of the policy, 
and there was no waiver. (2) The action was barred by the 
terms of the final proof, and there was no waiver. (3) The 
judgment should have been no cause of action. (4) Errors 
committed by the court in receiving evidence. The first propo- 
sition rests upon the following clause contained in the policy :— 

And no proceedings at law or in equity shall be brought to 
recover any sum unless the same is commenced within six 


months from the date of the alleged accidental injury, illness 
or death. 


The second proposition rests upon the following clause, in 


the blank for final proofs furnished by defendant :— 


I understand and agree that the neglect of said association 
to pay said claim within sixty days from the date hereof shall 
at the expiration of said sixty days be construed by me as a 
refusal on part of said association to pay this claim, and in 
the event of the refusal by notice or neglect of said associa- 
tion to pay said claim, I agree that no suit or proceedings at 
law shall be commenced or maintained for said injury unless 
the same shall be commenced within thirty days from the date 
of said refusal. 


Both of these propositions will be disposed of adversely, if 
from the evidence in the case the trial court was correct in 
holding that defendant had waived the limitation of six months 
provided in the policy. The law is well established that a find- 
ing of fact, where a case is tried by the court without a jury, 
is to be treated as a special verdict, and is conclusive if there is 
evidence to sustain it. The findings in this case bearing upon 
the questions now under discussion are the seventh and eighth, 
contained in the findings of the court, supra. An examination 
of the record shows that there was evidence in the case tending 
to support such findings. ‘The conclusion of law upon such find- 
ings that the limitation of six months provided in the policy had 
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been waived by defendant is the logical and correct conclusion 
to be drawn from the facts found. It is not necessary to pass 
upon the effect of the limitation clause in the proofs of loss, and 
we refuse to consider it. The evidence allowed in the case, 
over the objections and exceptions of defendant, numbered 1, 
2 and 3, was material to the issue, and all related to the ques- 
tion of waiver. There was no error in admitting it. 
The judgment of the Circuit Court is affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


CHESWELL 
v8. 


FRATERNAL ACCIDENT ASS’N OF AMERICA.* 


EVIDENCE AS TO ACCIDENT AND PAYMENT. 

Evidence of the attending physician and of others tending to show that 
death was due solely to the accident justified such finding by the 
jury. 

Evidence that a check had been mailed to insured, but tending to show 
it had not been received, coupled with the fact that it had not been 
used, justified a jury in finding that payment of an indemnity for ac- 
cidental injury had not been made. 


Exceptions from Superior Court, Suffolk County. Action by 
Millie B. Cheswell against the Fraternal Accident Association of 
America. There was a verdict for plaintiff, and defendant ex- 
cepted. 


Hitt, BARLOw & Homans and F. J. Suttoway, for Plaintiff. 
A. E. Denison, for Defendant. 


Morton, J. 
There were two questions in this case, both of fact for the 
jury under suitable instructions. One was whether the death of 
the insured was due to the-accident alone. ‘The other was 
whether the insured had received payment of the weekly indem- 
nity to which he made claim. If the death of the insured was 
not due to the accident alone, then, under the terms | of the 





* Decision rendered, June 15, 1908. 85 N. E. 96. 
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policy, the plaintiff was not entitled to recover. And if the in- 
sured had received payment of the weekly indemnity, then, the 
conditions under which he received it, operated to release the 
association from all further liability under the policy on account 
of the injuries received by him from the accident. Two ques- 
tions embodying these issues were submitted by the presiding 
justice without objection to the jury who answered both in favor 
of the plaintiff and returned a general verdict for her. The case 
is here on exceptions by the defendant to the refusal of the pre- 
siding justice to give certain instructions that were requested of 
which the first, and the only one that has been argued was that 
upon all of the evidence the plaintiff was not entitled to recover. 

There clearly was evidence warranting the jury in finding that 
the accident was the sole cause of death. Dr. Beach, who at- 
tended the insured after the accident, testified that in his opinion 
the accident was the sole cause of death. There was also testi- 
mony from the widow and others as to the appearance and con- 
dition of the deceased before and after the accident, which the 
jury could properly find tended in the same direction. It was 
for the jury to give such weight as they saw fit to the fact, if they 
found that it was a fact, that he had been and was suffering 
from diabetes, and to the testimony of Dr. Vickery, an attending 
physician, that he was unable to tell whether the accident was 
the sole cause of death or not, and to the statements made by 
the insured himself in his application for the weekly indemnity. 
The jury were told by the presiding justice, in instructions not 
otherwise excepted to, and which they could not have failed to 
understand, that they could not find for the plaintiff, or answer 
the question in the affirmative unless they were satisfied that 
the accident was the sole cause of death. The question whether 
it was the sole cause of death, was one eminently for them, and 
they have found, as there was evidence to warrant them in do- 
ing, in favor of the plaintiff and we do not see how their finding 
can be disturbed. 

In regard to the other question there was evidence tending 
to show that a check duly addressed to the insured and with a 
return imprint upon the envelope in which it was inclosed and 
prepaid was mailed to the insured by the treasurer of the de- 
fendant association a few days before the death of the insured 
and that the same had never been returned to the defendant. 
But it was admitted by the defendant that the check never had 
been used by the insured, and the widow testified that she had 
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never seen it, and that after the death of the insured she examined 
his clothes and pocketbook and looked through his effects and 
found no check of the defendant. In this state of the evidence 
it was competent for the jury to find that the check never had 
been received by the insured and consequently that the weekly 
indemnity to which he made claim had never been paid to him. 
On this branch of the case also the court gave full instructions 
which we think correctly stated the law. None of the instruc- 
tions requested by the defendant on this or the other branch of 
the case could have been properly given in the form in which 
they were presented. We discover no error in the manner in 
which the presiding justice dealt with the case. 
Exceptions overruled. 


—-—-90@ —- 


85 N. E. 1032. 
SCHMID VS. INDIANA TRAVELERS’ ACCIDENT 
ASS’N. (No. 6,454.) 
(Appellate Court of Indiana, Division No. 2. Nov. 17, 1908.) 


“ACCIDENTAL MEANS.” 

An injury occurring as the direct result of intentional acts is not pro- 
duced by accidental means, within an accident policy, providing for 
liability for injuries sustained by accidental means, but an injury 
results from accidental means when it is produced by something 
unforeseen, unexpected, or unusual in the act preceding it. 

[For other cases, see Insurance, Cent. Dig. § 1166; Dec. Dig. § 455.] 

[For other definitions, see Words and Phrases, vol. 1, pp. 72, 73.] 

“ACCIDENT.” 


The word “accident”, in accident policies, means an event which takes 
place without one’s foresight or expectation. A result, though un- 
expected, is not an accident; the means or cause must be accidental. 
Death resulting from voluntary physical exertions or from inten- 
tional acts of insured is not accidental, nor is disease or death caused 
by the vicissitudes of climate or atmosphere the result of an acci- 
dent; but where, in the act which precedes an injury, something un- 
foreseen or unusual occurs which produces the injury, the injury 
results through accident. 


[For other cases, see Insurance, Cent. Dig. § 1162; Dec. Dig. § 449.] 

[For other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
Pp. 7560.] 

CONTRACTS—CONSTRUCTION. 

An accident policy which indemnifies only for injuries arising from 
physical bodily injury through external, violent, and accidental 
means is not a contract of indemnity against injury effected by all 


means, but embraces only cases where the elements of force and 
accident concur in effecting an injury. 


[For other cases, see Insurance, Dec. Dig. § 455.] 
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CONTRACTS—CONSTRUCTION. 


Where insured, in an accident policy indemnifying only for injury or 
death arising from physical bodily injury through external, violent, 
and accidental means, died as a result of physical exertions in 
climbing steps at a hotel carrying heavy satchels, because of the 
rarefied condition of the atmosphere, he died from doing what he 
intended to do, though the result was not anticipated, and his death 
was not the result of accidental means. 

[For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. 
§ 455-] 


CONTRACTS—CONSTRUCTION. 


A person may do certain acts, the result of which may produce unfore- 
seen consequences, and may produce what is commonly called acci- 
dental death, but when the means are exactly what he intended to 
use and used, the means are not accidental within an accident policy, 
providing for liabiliy for death caused by accidental means. 


[For other cases, see Insurance, Dec. Dig. § 455.] 


118 N. W. 269. 
McCLURE VS. GREAT WESTERN ACCIDENT ASS’N. 
(Supreme Court of Iowa. Nov. 17, 1908.) 


NOTICE OF INJURY—PROOFS. 


A notice of injury to insured in an accident policy reciting that he was 
injured when walking on a railroad track and that he was struck in 
the back by an engine, and the proofs of injury stating that he was 
on the railroad track and was struck by a train, are not inconsistent 
with a finding that he was crossing the track on a public highway 
at the time of the accident, and entitled to recover under the policy 
the full amount of the indemnity, though it stipulated for a reduc- 
tion of the indemnity for injuries received while on a railroad road- 
bed, except while crossing at a public highway. 


[For other cases, see Insurance, Cent. Dig. § 1785; Dec. Dig. § 670.] 

FINDINGS—CONFORMITY TO PLEADINGS. 

A petition in an action on an accident policy stipulating for a reduction 
of the indemnity for injuries received while on the roadbed of any 
railroad, except while crossing at a public highway, which alleges 
that insured while on his way to a depot was overtaken by a train 
and struck by the pilot of the engine, is not inconsistent with a 


finding that he was crossing at a public highway and entitled to the 
full indemnity. 


[For other cases, see Insurance, Cent. Dig. § 1785; Dec. Dig. § 670.] 


PROOF OF LOSS—WAIVER. 

Insurer in an accident policy, admitting in its answer that it waived any 
further proof of injury, waived additional proofs of injury no matter 
how inadequate the proofs given were. 

[For other cases see Insurance, Cent. Dig. §§ 1378-1381; Dec. Dig. 
§ 557.] 

ACTION—BURDEN OF PROOF. 


In an action on an accident policy stipulating for a reduction of the in- 
demnity for injuries received while on the roadbed of any railroad, 
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except while crossing at a public highway, insurer has the burden 
of proving that insured was at the time of the accident on a railroad 
roadbed, and not on a highway crossing. 


.For other cases, see Insurance, Cent. Dig. § 1664; Dec. Dig. § 646.] 


CONTRACTS—CONSTRUCTION. 


The object of the stipulation in an accident policy reducing the indem- 
nity for injuries received while on the roadbed of any railroad, ex- 
cept while crossing at a public highway, is not to guard against 
injury from a defective roadbed, but against dangers incident to the 
operation of trains thereon, and the condition is no more than an 
assurance that insured will not intrude on that part of the roadbed 
which is not also a part of the highway, and only on a showing that 
he did so, and was thereby injured, can the exception apply. 


[For other cases, see Insurance, Cent. Dig. § 1172; Dec. Dig. § 451.] 


ACTIONS—BURDEN OF PROOF. 

In an action on an accident policy stipulating for a reduction of the in- 
demnity for injuries received because of voluntary exposure to dan- 
ger, insurer has the burden of proving that the injury was received 
because of voluntary exposure. 

[For other cases, see Insurance, Cent. Dig. § 1664; Dec. Dig. § 646.] 


ACTIONS—TIME TO SUE. 

Where an action on an accident policy, stipulating that no suit should 
be maintained unless commenced within six months next after the 
disability terminated or assumed a permanent character, was brought 
more than six months after the injury, and insured and his wife 
testified that he was gradually improving in health and a physician 
expressed the opinion that in time he would recover, the jury could 
find that the injury had not assumed a permanent character, though 
the petition, prior to its armendment, asserted the permanent char- 
acter of the injury. 

[For = cases, see Insurance, Cent. Dig. §§ 1544-1556; Dec. Dig. 
§ 622.] 


RECOVERY OF INDEMNITY. 


Where insurer in an accident policy had a by-law stipulating that weekly 
benefits did not mature until ninety days after the filing of satis- 
factory proofs, and it admitted the waiver of proofs of injury, the 
period for the payment of the benefits must be computed from the 
date of the waiver. 


[For other cases, see Insurance, Cent. Dig. § 1316; Dec. Dig. § 530.] 


113 S. W. 324. 


LANE VS. GENERAL ACCIDENT INS. CO. 


(Court of Civil Appeals of Texas. Oct. 14, 1908. Rehearing Denied 
Nov. 18, 1908.) 


ACTIONS ON POLICY—RECOVERY — PENALTIES—ATTOR- 
NEY’S FEES—STATUTES. 

The statute authorizing a recovery of 12 per cent damages and attor- 
ney’s fees where a “life or health insurance company” fails to pay 
the policy does not apply to accident insurance. 

[For other cases, see Insurance, Cent. Dig. § 1806; Dec. Dig. § 675.] 
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CONTRACT—CONSTRUCTION—RISKS AND CAUSES OF LOSS. 


Where one insured as a sheep farmer against accident by a policy classi- 
fying as more hazardous the occupation of a hunter, and stipulating 
that, where an injury occurred while doing any act pertaining to 
any occupation classified as more hazardous, the liability of insurer 
should be for such part of the principal as the premium paid would 
purchase at the rates fixed for such more hazardous occupation. 
was killed while hunting for recreation, insurer was liable only to 
the indemnity provided for the occupation of a hunter. 


[For other cases, see Insurance, Cent. Dig. § 1318; Dec. Dig. § 531.] 
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SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


GLIDDEN 
vs. 


UNITED STATES FIDELITY & GUARANTY CO.* 


FIDELITY INSURANCE—FAILURE TO EXAMINE ACCOUNTS OF EM- 
PLOYEE. 


Where an employee who was at the time a defaulter was insured as to 
his fidelity on a statement by his employer that his accounts had 
been examined and found correct, whereas a proper examination 
would have revealed the facts, no recovery can be had. 


Evidence of employer’s ignorance of accounts will not affect the case. 
Forged checks, however good the forgery, will not affect the case 
where the employer knows what checks he had intrusted to em- 
ployee. 


A declaration of a decedent not found to have been made in good faith 
was not admissible under a statute admitting such evidence. 


Exceptions from Superior Court, Suffolk County. Action by 
Charles W. Glidden against the United States Fidelity & Guar- 
anty Company. Plaintiff having died before trial, the action 
was prosecuted by Alonzo W. Glidden, his surviving executor. 
Verdict for defendant, and plaintiff brings exceptions. 

On reference of the case to an auditor, he reported in favor 
of defendant. At the trial, plaintiff, to contradict findings of the 
auditor adverse to him, offered in evidence certain checks, his 
signature to which he testified was forged, and certain genuine 
checks, for purpose of comparison of handwriting, and all the 
books kept by him. The court directed a verdict for defendant, 
and plaintiff excepted. 


I. R. CLark and G. F. Orpway, for Plaintiff. 

ELDER & WHITMAN and FRANK E. Brapsury, for Defend- 
ant, 

SHELDON, J. 

The defendant by the bond sued upon undertook to make 
good to the plaintiff such pecuniary loss as he might sustain 
from any dishonesty of one Sutherland, who then had been for 
more than a year employed by the plaintiff as a clerk. There 
has been a breach in the condition of the bond; and the ques- 
" * Decision rendered, Feb. 29, 1908. 84 .N.E. 144. 
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tion now presented is whether it can be enforced against the 
defendant. The defendant issued the bond upon the faith of a 
written statement signed by the plaintiff, and containing certain 
statements material to the defendant’s undertaking. The audi- 
tor has found that these statements were false, and also that the 
plaintiff did not disclose to the defendant material facts within 
his knowledge, but suppressed them, and thereby misled the de- 
fendant into issuing the bond, which the defendant would not 
have done if it then had known what the plaintiff knew about 
the habits and reputation of Sutherland. It is not claimed that 
the provisions of Rev. Laws, c. 118, §§ 59, 73 (see now St. 1907, 
c. 576, §§ 59, 73) are applicable to this instrument. The question 
accordingly is whether there is any evidence to control the 
auditor’s findings. 

The statements made by the plaintiff were as follows: “He 
[Sutherland] has always to the best of my knowledge and belief 
given satisfaction in his personal conduct and performance of 
duties, and kept his accounts faithfully and without default. 
When last examined or audited by me, on the 31st day of Octo- 
ber, 1900, all the accounts of his office were found in every re- 
spect correct up to October 31, 1900. He has not been, nor is 
he at present, so far as I know or believe, in arrears or default 
or with unsettled balance in this or any previous service. I 
know of nothing concerning his habits or antecedents, affecting 
his title to confidence, and I know of no reason why the guar- 
antee applied for should not be granted.” 

Manifestly the plaintiff's statement that he had examined 
Sutherland’s accounts on October 31, 1900, a week before the 
date of the defendant’s bond, and found them correct in every 
respect up to that date, was material to the defendant’s under- 
taking. It bore directly upon the nature and extent of the risk 
which the defendant agreed to bear; and if in fact this represen- 
tation was false, whether intentionally or from honest mistake 
on the part of the plaintiff, it plainly increased the risk, and the 
plaintiff could not hold the defendant to the agreement which 
it had made upon the faith of this statement among others. 
This principle is settled by our own decisions as to ordinary con- 
tracts of insurance: Rainger vs. Boston Mut. Life Ass’n, 167 
Mass., 109; Cobb vs. Covenant Mut. Benefit Ass’n, 153 Mass., 
176; McCoy vs. Metropolitan Life Ins. Co., 133 Mass., 82; 
Campbell vs. New England Mut. Life Ins. Co., 98 Mass., 381, 
396; Towne vs. Fitchburg Mut. Fire Ins. Co., 7 Allen, 51. The 
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question has been expressly decided in other courts in suits 
upon agreements like the one here before us: Warren Deposit 
Bank vs. Fidelity & Deposit Co., 116 Ky., 38; Carstairs vs. 
American Bonding & Trust Co., 54 C. C. A., 85. The principle 
involved has been often recognized and is of general applica- 
tion: Smith vs. Bank of Scotland, 1 Dow, 272, 292; Railton vs. 
Mathews, Io Cl. & Fin., 934; Lee vs. Jones, 17 C. B. (N. S.), 482; 
Franklin Bank vs. Cooper, 36 Me., 179; Id., 39 Me., 542; 
Graves vs. Lebanon Nat. Bank, 10 Bush (Ky.), 23; Model Mill 
Co. vs. Fidelity & Deposit Co., 1 Tenn. Ch. App., 365; Issaquah 
Coal Co. vs. United States Fidelity & Guaranty Co., 61 C. C. A,, 
145; Carrollton Furniture Manuf. Co. vs. American Credit In- 
demnity Co., 52 C. C. A., 671. There is nothing in Hudson vs. 
Miles (185 Mass., 582); Winthrop vs. Soule (175 Mass., 400), 
or Child vs. Boyd & Corey Mfg. Co. (175 Mass., 493) at variance 
with what we have said. 

Nor do we find any evidence to control the finding of the 
auditor that this statement was untrue, made for the stated rea- 
son “that a merely cursory examination of checks drawn against 
his [the plaintiff’s] bank account and paid, if he had made it, 
would have disclosed to him several obvious forgeries, and pre- 
sumably several conversions of funds wrongfully drawn over the 
genuine signature of the plaintiff by * * * Sutherland”. Ex- 
amination of the forged checks, however good the imitation of 
the plaintiff's signature might be, would scarcely tend to show 
that they would have deceived himself, who knew just what 
checks he had intrusted to Sutherland; nor would his lack of 
educatior and deficiencies as a bookkeeper tend to show that 
he had examined and audited Sutherland’s accounts and found 
them correct. The assertion made by the plaintiff in his state- 
ment that he had made such examination and audit is not made 
competent evidence undet Rev. Laws, c. 175, § 66, by reason of 
the plaintiff's death before the trial of the case, because it does 
not appear to have been offered in evidence under that: statute, 
and was not found by the judge to have been made in good faith, 
which is made by the statute itself one of the conditions prece- 
dent to its admissibility: | Dickinson vs. Boston, 188 Mass., 595, 
597; Dixon vs. New England R. R., 179 Mass., 242, 245. Such 
a declaration as this hardly could have been made in good faith 
unless actually known at the time by the declarant to be true. 
There is no question made that Sutherland was at this time a de- 
faulter to a large 2mount, and that a proper examination of his 
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accounts would have disclosed the fact. Under these circum- 
stances, it was the right of the defendant to have a verdict or- 
dered in its favor; and we need not consider whether there was 
evidence on which the jury might have reached conclusions dif- 
ferent from the other findings of the auditor. 

Exceptions overruled. 


SUPREME COURT OF OKLAHOMA. 


OKLAHOMA FARMERS’ MUT. INDEMNITY ASS’N 
v8. 


McCORKLE.* 


MEASURE OF INDEMNITY IN CASE OF TOTAL LOSS. 

If there is no valuation in the policy, the measure of indemnity in an 
insurance against fire in the event of total loss is the full amount 
stated in the policy. 

Error from District Court, Custer County. Action by W. P. 

McCorkle against the Oklahoma Farmers’ Mutual Indemnity 

Association. Judgment for plaintiff, and defendant brings error. 


GrorGE T. WEBSTER, for Plaintiff in Error. 
Hoicoms & Snopcrass, for Defendant in Error. 


Kang, Me 

This was a civil action brought on a fire insurance policy by 
the defendant in error, plaintiff below, against the plaintiff in 
error, defendant below. The petition states, in substance, that 
in consideration of the payment of certain premiums, the de- 
fendant agreed to insure plaintiff against loss or damage by fire, 
lightning, wind, cyclone and tornado in the sum of $2,800, ac- 
cording to the following specifications, viz.: $1,400 fire and 
lightning, and $1,400 wind, cyclone and tornado, on certain de- 
scribed property for the period of five years. That the amount of 
insurance against fire was apportioned as follows: On dwelling 
house No. 1, including foundation, cellar and basement walls, 
present cash value $600, and amount of insurance against fire 
and lightning $450; amount to insure against cyclones, torna- 
% Decision rendered, June 25, 1908. Syllabus bythe Court. 97 Pacific 270. 
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does or wind storms $450; on household furniture, useful and 
ornamental, family wearing apparel, carpets, provisions for 
family use, musical instruments, printed books, silver plate and 
plated ware, pictures and frames and sewing machines, all the 
while contained therein, amount of insurance against cyclones, 
tornado or wind storm $250. There was other property included 
in the policy, but for the purpose of this case the above is all 
that is necessary to notice. The petition further alleged that 
said dwelling house, together with all the contents thereof, as 
above described, was totally destroyed by fire, without any 
fault on the part of the plaintiff. Then follows allega- 
tions as to complying with all the conditions precedent, 
as to notice, proof of loss, etc. The defendant’s answer was a 
general denial, followed by several paragraphs containing mat- 
ter constituting affirmative defenses; but, as no proof was of- 
fered by the defendant in support of these allegations, it is not 
necessary to notice them here. After the plaintiff introduced 
his evidence and rested, the defendant demurred to the evi- 
dence, on the ground that it did not show a cause of action 
against the defendant, for the reason that there was no proof «s 
to the actual value of the house or the household goods at the 
time they were totally destroyed. The court below overruled 
the demurrer to the evidence, and, counsel for defendant elect- 
ing to stand on his demurrer, the court instructed the jury to 
return a verdict for the plaintiff, and, as a basis for the amount 
of recovery, stated “that, under the laws of this territory, the 
insurance company shall be required to pay, in case of total loss, 
the full amount of the policy, and in case of a partial loss shall 
be required to pay the amount of the loss that the property was 
damaged”. ‘Thereupon the jury returned a verdict in favor of 
the plaintiff in the sum of $700, upon which judgment was duly 
entered. From this judgment the defendant appealed to the 
Supreme Court of the territory of Oklahoma, and, the cause 
being undisposed of on the admission of the territory of Okla- 
homa as the state of Oklahoma, it was transferred to this 
court, under the terms of the enabling act and the schedule to 
the Constitution. 

There is only one question of law submitted to this court by 
counsel for defendant, and this issue he states in his brief as fol- 
lows: “Plaintiff in error contends that the defendant in error 
utterly failed to establish the value of the property destroyed 
by fire on the date of the loss; that he utterly failed to show that 
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he had made due proof of loss; and if plaintiff in error’s conten- 
tion is well taken, then the demurrer to the evidence should 
have been sustained, and a priori its motion for judgment non 
obstante veredicto, and also its motion for a new trial, should 
have been sustained. Counsel for defendant in error seems to 
have tried the case upon the theory that the policy was a ‘valued 
policy’, and upon the further theory that section 3204, 1 Wilson’s 
Rev. & Ann. St., 1903, p. 790, entitled him to the full amount 
of his policy if he proved there was a total loss, and the trial 
court seems to have taken this to be the correct theory. This 
theory is erroneous, because the policy in plain words says: ‘As- 
sociation hereby agrees to indemnify and make good unto said 
insured, his executors, administrators or assigns, etc., all such 
immediate loss or damage not exceeding in amount the sum 
or sums above itemized nor the actual cash value of the property 
at the time of loss’.” There was, to our mind, evidence tending 
to establish proof of loss; and, as counsel does not seriously 
argue in his brief that question, it will not further be noticed. It 
is true, as counsel for defendant insists, that the plaintiff did not 
introduce evidence tending to show the actual value of the prop- 
erty at the time of the loss, but relied upon section 3204, Wil- 
son’s Rev. & Ann. St. 1903, under which, no doubt, the court in- 
structed the jury as to the amount of recovery. Section 3204, 
supra, reads as follows :— 
If there is no valuation in the policy, the measure of indem- 
nity in an insurance against fire is the full amount stated in 


the policy; but the effect of a valuation in a policy of fire in- 
surance is the same as in a policy of marine insurance. 


Counsel for defendant insists that the policy sued on was an 
open, and not a valued, policy, and that, notwithstanding the 
provisions of the above section of the Statutes of Oklahoma, 
the plaintiff was not enfitled to recover more than the actual 
cash value of the property at the time of the loss. Without the 
above statute the contention of counsel would probably be cor- 
rect, but it seems to the court that the effect of the statute is to 
fix the liability at the amount stated in the policy, the parties hav- 
ing fixed no valuation. “Fire policies are ordinarily open, and 
not valued, policies, but in many states there are statutory pro- 
visions which give to fire policies, to some extent, the effect of 
valued policies; that is, making the amount of the insurance 
named in the policy payable absolutely in the event of total loss, 
without further evidence as to the actual loss.” The above quo- 
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tation is taken from 19 Cyc., 836, and the doctrine is supported 
by a great array of authority. It is also held in such cases that 
“Any stipulation in such policy, as to how the loss shall be esti- 
mated or determined when total, will be invalid”. Our statute 
on fire insurance gives to the policy sued on herein the effect of 
a valued policy. As that was the effect the court below gave it 
when he instructed the jury as to the amount of recovery, no 
error can be predicated on the instruction. The statute specifi- 
cally provides that “if there is no valuation in the policy the 
measure of indemnity in an insurance against fire is the full 
amount stated in the policy.” The authorities seem to be uni- 
form to the effect that any stipulation in such policy, as to how 
the loss shall be estimated or determined when total, is invalid. 
Under such circumstances all that was necessary to entitle the 
plaintiff to recover the amount named in the policy was to show 
a total loss of the property by fire, and compliance with the con- 
ditions precedent, as to notice and proof of loss, etc. Having 
done this, is was not necessary to show the actual cash value of 
the property at the time of the loss. 

The judgment of the court below is affirmed. All the Justices 
concur. 
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113 N. Y. Sup. 105. 

ROBINSON Vs. INSURANCE CO. OF NORTH AMERICA 
(Supreme Court, Appellate Division, Second Department. Nov. 

27, 1908.) 

ACTIONS—QUESTIONS FOR JURY—BREACH OF WARRANTY 
Where the harbor in which a vessel was laid up for the winter became 
unsafe, and the vessel was burned while sailing to a safer harbor 
after passing many safe harbors having room for her, the question 
whether there was a breach of a warranty in the policy that the 


vessel should be laid up for the winter was one of law, and not of 
fact. 


[For other cases, see Insurance, Cent. Dig. § 1739; Dec. Dig. § 668.] 


ACTION ON POLICY—INSTRUCTIONS. 


An instruction which permits the jury to find a waiver of a provision in 
an insurance policy without stating to them any facts, which, if found 
by them, would constitute a waiver, is erroneous, as it cannot be 
determined on what theory the jury found their verdict. 

[For other cases, see Insurance, Dec. Dig. § 669.] 


Hooker and Woodward, JJ., dissenting. 
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SUPREME COURT OF GEORGIA. 


WOODALL 
v8. 


FIDELITY & CASUALTY CO.* 


HEALTH INDEMNITY—NOTICE. 


Where a health indemnity policy provided for liability of the insurance 
company for a specified amount per week during the disability of 
the assured resulting from certain diseases for a period not exceed- 
ing twenty-six weeks, and that the medical adviser of the company 
had the right to examine the assured during such disability, and 
further provided that immediate notice should be given the com- 
pany of any disease causing such disability, and of the full name and 
address of the assured, held, where the disability continues for the 
full period of twenty-six weeks, and there is a failure to give such 
notice during such period, and no excuse for such failure is given, 
there can be no recovery on account of such disability. 


[For other cases, see Insurance, Cent. Dig. §§ -1333-1336; Dec. Dig. 
§ 539.] 
Error from Superior Court, Fulton County; W. D. Ellis, 
Judge. 
Action by Mary Woodall against the Fidelity & Cameelty 


Company. Judgment jor defendant, and plaintiff brings error. 
Affirmed. 


J. F. Gouicut iy, for Plaintiff in Error. 
SLATON & Puiiuips, for Defendant in Error. 


HOLDEN, J. 

The plaintiff brought suit against the defendant, a corpora- 
tion of the state of New York, with its main office located in the 
city of New York, on a policy of insurance issued by the de- 
fendant to the plaintiff's husband, alleging that on the roth of 
April, 1906, her husband was afflicted with cirrhosis of the liver, 
which totally disabled him from performing any of the duties 
of his occupation from that time to the 16th of November, 1906, 
when he died. Within three weeks thereafter she went to the 
person in charge of the company’s business in Atlanta, and in- 
formed him of the disability above named and the liability of 
the defendant. He afterward furnished her a blank on whiclr 
to make out a claim of loss, which she filled out, making out her 
claim, proof of loss, and notice of disability. He stated he would 
attend to the matter. The policy attached to the petition pro- 


‘%* Decision rendered, Nov. 14, 1908. 628. E. 808. 
Vou. XXXVIII.—8. 
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vided that if the assured suffered from cirrhosis of the liver or 
other specified diseases, which disabled him from performing 
any duty pertaining to his occupation, the company would pay 
to him a weekly indemnity of $25 per week during the period of 
such disability during which he was necessarily confined to the 
house “for not less than seven consecutive days and not ex- 
ceeding twenty-six weeks”. The policy further provided as fol- 
lows :— 

Any medical adviser of the company shall be allowed to ex- 
amine the person or body of the assured in respect to any 
alleged disease or illness in such manner and at such times 
as he may require. Immediate written notice must be given 
the company at New York City of any disease or illness for 
which a claim is to be made, with full particulars thereof, and 
full name and address of the assured. Affirmative proof oi 
duration of disability must also be furnished to the company 
within two months from the termination of disability. * * * 
An agent has no authority to change this policy or to waive 
any of its provisions, nor shall notice to any agent or know!- 
edge of his or any person be held to effect a waiver or change 
in this contract or in any part of it. No change whatever in 
this policy and no waiver of its provisions shall be valid un- 
less an indorsement is added hereto signed by the president 
or vice-president or one of the secretaries of the company ex- 
pressing such change or waiver. 

The plaintiff claimed that under the terms of the policy she 
was the beneficiary thereof, and brought suit to recover the in- 
demnity provided for of $25 per week for twenty-six weeks. To 
the petition the defendant filed a demurrer, and to the order ot 
the court sustaining the demurrer and dismissing the petition 
the plaintiff filed exceptions. 

1. One of the grounds of demurrer was that the petition set 
forth no cause of action, and another ground of demurrer wes 
that the “provisions as to notice were not complied with, nor 
was there any excuse therefor; the said violation and the absence 
of excuse therefor appearing from plaintiff’s declaration”. The 
requirement in the policy that immediate written notice must be 
given the company at New York City of any disease or illness 
for which a claim is to be made is of the essence of the contract. 
and must be complied with before any recovery can be had. 
Employers’ Liability Assur. Corp., Lim., vs. Light, Heat & 
Power Co., 28 Ind. App., 437, 63 N. E. 54; London Guarantee 
& Accident Co., Lim., vs. Siwy, 35 Ind. App., 340, 66 N. E. 481: 
Southern Fire Ins. Co. vs. Knight, 111 Ga. 622, 36 S. E. 821, 52 
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L. R. A. 70, 78 Am. St. Rep. 216; Harp vs. Firemen’s Fund 
Ins. Co., 131 Ga. , 61 S. E. 704. The requirement that im- 
mediate notice be given must be held to mean that notice must 
be given within a reasonable time after the insured became ai- 
flicted with the disease from which the disability resulted, and 
the question here involved is whether or not the notice was 
given the company in such time. There is no allegation in the 
petition that any notice whatever was given until three weeks 
after the death of the assured which occurred on the 16th of 
November, 1906. The disability began on the t1oth of April, 
1906, and the twenty-six weeks for which the company con- 
tracted for liability on account of disability expired on the oth 
of October, 1906. Hence no notice of the existence of the dis- 
ease from which the disability resulted was given until after the 
expiration of the twenty-six weeks, which was the maximum 
period of disability for which the company contracted to pay. 
It is the general rule that the question as td what is a reason- 
able time in which a notice of this kind can be given is one for 
the jury. Southern Fire Ins. Co. vs. Knight, and Harp vs. Fire- 
men’s Fund Ins. Co., supra. 

But can it be said that, under all the provisions of this policy, 
notice was given within a reasonable time when it was not given 
until after the expiration of the longest period of disability for 
which the company contracted to be liable, and no excuse for 
such delay is given? In 4 Cooley’s Ins. Briefs, 3570, appears the 
following: “Employers’ liability policies very generally contain 
a requirement that the insured shall furnish immediate notice, 
both of any accident by which the insured may be rendered lia- 
ble and of any claim against the insured arising therefrom. 
These provisions are valid and of the essence of the contract, 
being designed to enable the insurer to investigate the circum- 
stances of the accident while the matter is yet fresh in the minds 
of all, and to make timely defense against any claim filed. Thev 
are therefore usually given a more liberal construction in favor 
of the company than the requirement for notice and proof of 
loss under an ordinary fire policy, which can only become ef 
fective after the company’s liability has already been fixed.” 
And the following statement is made in the same work, on page 
3573: “The purpose of the notice of the accident and claim has 
been deemed a proper element to be considered in determining 
what will or will not be a reasonable time for its production.” 
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This reasoning is applicable to a contract of the kind under in- 
vestigation, which is similar to the one referred to in the text, 
and the purpose for which the insurer requires notice to be given 
is the same in both instances. In the paragraph immediately 
preceding the requirement that immediate notice be given of 
any disease for which a claim is to be made, the policy provides 
that any medical examiner of the company shall be allowed to 
examine the person or body of the insured in respect to any 
disease or illness in such manner and at such time as he may 
require. The cardinal rule for construing contracts is to ascer- 
tain the intention of the parties; and, in view of these provi- 
sions of the policy, it was certainly not in contemplation of the 
parties that the notice referred to should be delayed beyond the 
full period of time for which the company might be liable. It 
would be unfair to the company to wait until this full time had 
expired before giving it any notice. Certainly it was not con- 
templated by the company that it should incur the extreme lia- 
bility to which it would be subjected without any notice that 
such liability was accruing and would be claimed against it, and 
thus be precluded from the opportunity of making any investiga- 
tion of the subject-matter on which the claim would be based 
until the liability had existed for twenty-six weeks and 
terminated, when an investigation would prove of little value. 
Insurance companies cover many subjects, and cannot be sup- 
posed to keep themselves advised of the condition of the various 
risks insured; and, in order that they may be made aware that 
one of the persons insured has incurred a disability from a dis- 
ease for which it will be sought to hold them liable, the pro- 
vision requiring immediate notice is a part of the contract. The 
company is entitled to this notice, not only that it may see that 
the claim is a legitimate one with respect to the duration of dis- 
ability, but that it may also assure itself that it arises from one 
of the diseases which is covered by the policy which the claim- 
ant holds. Whatever may be the rule where the disability cov- 
ers a less period of time than the full period for which the com- 
pany would be liable, or where such period covers only a short 
time, we are clear that it is unreasonable for the assured to 
withhold, without any excuse therefor, such notice during an 
illness covering the long period of twenty-six weeks, consti- 
. tuting the full period of disability for which the company con- 
tracts to become liable. The policy provides, not only that no- 
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tice of the disability must be given, but that notice of the full 
name and address of the asured at the time of the disability must 
be given to the company. This fact, together with the turther 
fact that any medical adviser of the company shall be allowed to 
examine the person or body of the insured, shows that the main 
object of requiring the notice was to give an opportunity to the 
medical adviser of the company to make an examination of the 
assured and keep track of the time of duration of disability. 
Knowing that $25 per week was to be claimed, and knowing, 
too, that the contract gave the company the right to have its 
medical adviser examine the assured, and provided for imme- 
diate notice to the company of any illness for which a claim 
would be made, it would certainly be unfair to the company and 
in violation of the contract not to give the notice during this 
long period of disability, which was the full period of time for 
which the company contracted liability. No excuse whatever is 
offered in the allegations of the petition why the notice was not 
given during this time. 

The facts alleged could not constitute a waiver of the notice 
by the company, in view of the provisions of the policy, even it, 
in the absence of such provisions, they could amount to such 
waiver, occurring, as they did, after the expiration of the time 
in which the notice was to be given. 

Judgment affirmed. All the Justices concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


CITY OF NEWBURYPORT 
v8. 
FIDELITY MUT. LIFE INS. CO.* 


RECOVERY BACK OF PREMIUMS WRONGFULLY PAID. 


Where a city treasurer wrongfully paid his premiums to an agent from 
city funds through checks of the city, signed by him as treasurer, 
the knowledge of the agent that he was thus using funds not his 
own was imputable to the principal, and such payments could be re- 
covered back by the city though there had been negligence in the 
discovery of the facts and the company had distributed the money 
among its policyholders. 


* Decision rendered, Feb. 29,1908. 84 N.E.111. 
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Exceptions from Superior Court, Suffolk County. Action by 
the city of Newburyport against the Fidelity Mutual Life In- 
surance Company. Judgment in favor of plaintiff, and defendant 
brings exceptions. 

One of the offers of proof referred to in the opinion was as 
follows: Defendant offered to prove that it was very commor 


in the course of defendant’s business for it to receive checks in 
payment of premiums drawn on funds not neg to the per- 
sons making the payments. 


RoBERT G. DopGE, GEORGE H. O’CONNELL, CiTy SOL., and 
CHARLES W. Btioopn, for Plaintiff. 


WALTER I. BADGER and Wm. HAROLD HITcHcocK, for De- 
fendant. 


HAMMOND, J. 
The checks were on their face the checks of the plaintiff, a 
municipal corporation: Carpenter vs. Farnsworth, 106 Mass., 
561, 8 Am. Rep., 360. The defendant therefore must be held to 
have known this; and it knew further that they were delivered 
to the defendant in payment of the individual debt of the treas- 
urer. In short, the defendant knew that it was receiving in pay- 


ment of the individual debt of the treasurer checks of the mu- 
nicipal corporation, and therefore that upon the face of the 
transaction the treasurer was using the funds of the city to pay 
his own debt. No citation of authorities is needed in support 
of the proposition that in the absence of proof of authority on 
the part of the treasurer such a check is invalid. The payee is 
charged with notice of a possible want of authority on the part 
of the agent or officer to bind the principal, and cannot recover 
upon the check or retain the proceeds without showing that the 
execution of the paper was duly authorized. And this would be 
so irrespective of the question whether or not there was an ordi- 
nance prohibiting such an act. If there has been no such ordi- 
nance the principle would have been applicable. Prima facie 
and on its face the check is issued without authority. 

Although it was not made payable to the defendant, yet it was 
received by a duly authorized agent of the defendant in pay- 
ment of a debt due to it and the proceeds were duly credited to 
its account ; and its right to hold the proceeds is based only upon 
the ratification of the act of its agent. Under these circum- 
stances the knowledge of its agent is the knowledge of the de- 
fendant, and no help for the defendant is found in Rev. Laws, 
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c. 73, § 73. There is nothing in Fillebrown vs. Hayward (190 
Mass., 472), relied upon by the defendant, which is inconsistent 
with this view of the law. Not to mention other material distinc- 
tions between that case and this, it is to be remembered that 
here we are dealing with the acts of a treasurer of a city, who 
under our law has no authority as such to issue commercial 
paper: Abbott vs. North Andover, 145 Mass., 484. Compare 
also Merchants’ National Bank vs. Citizens’ Gaslight Co., 159 
Mass., 505. 

There does not appear to have been any ratification on the 
part of the plaintiff. The facts were not known. The negli- 
gence of the auditing officers of the plaintiff, if any there were, 
is not available as a defense to the defendant. 

It is strongly argued by the defendant that before the suit was 
brought it had distributed the money among its policyholders, 
so that it has no fund on hand to meet this demand. But the 
answer is that it took the money with full knowledge of the very 
infirmity in its title to it upon which the plaintiff bases the right 
to recover. It must be held to have paid over at its own risk. 
In law it held the money for the plaintiff, and it cannot relieve 
itself from responsibility by a division of it among its policy- 
holders. 

From the above considerations it follows that as to all the re- 
quests for ruling, so far as they respect the question of liability, 
no error appears in the action of the trial court. 

The defendant excepted to the exclusion of certain evidence 
offered by it. The first offer was properly excluded. The evi- 
dence was offered as bearing upon the question of constructive 
notice. But it could not affect the question of actual notice in 
this case and was immaterial. The exception arising upon the 
second offer was waived. 

As to the third offer, which was to prove that “if the defendant 
should attempt to inquire into all checks which are received by 
it from the holder of policies for the payment of premiums 
which are not issued in the name of the assured, it could not 
carry on its business, as such inquiry was a practical impossi- 
bility”, the answer would seem to be that, if the defendant can- 
not carry on its business under the general laws of the land with- 
out risk, it had better conclude, not that the law is to be changed 
ior its particular benefit, but that it must either assume the risks 
or stop the business. 

The subject contained in the fourth offer has been covered, 
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and no further comment need be made on it. The court prop- 
erly excluded all the evidence contained in the four offers. 

There remains the question of interest. The defendant re- 
ceived the money of the plaintiff in payment of the individual 
debt of the treasurer. It knew this. Such a reception of the 
money was a fraud upon the plaintiff. The money was wrong- 
fully received, and with notice of the defect in the title. It was 
the duty of the defendant to return it where it belonged, and that 
without a demand by the plaintiff. Under these circumstances 
interest should be charged from the time when the money was 
received: Dodge vs. Perkins, 9 Pick., 368, and cases there cited; 
Atlantic Bank vs. Harris, 118 Mass., 147; Wood vs. Robbins, 
11 Mass., 504; Gale vs. Chase Bank, 43 C. C. A., 496; Reynolds 
Elevator Co. vs. Merchants’ Nat. Bank, 55 App. Div., 1; Rogers 
vs. Betterton, 93 Tenn., 630. 

Exceptions overruled. 


——_——- $e@q——_-__—_ 


113 N. Y. Sup. 66. 
SCHWARTZ ET AL. VS. METROPOLITAN SURETY CO. 
(Supreme Court, Appellate Term. November 30, 1908.) 


BURGLARY INSURANCE—BOOKS OF ACCOUNT. 


Where plaintiffs kept a book of account and invoice of goods purchased, 
it was proper to consider both the book and the invoices in deter- 
mining whether “the books and accounts” so kept were of the char- 
acter required by a burglary insurance policy, providing that it 
should be void if the books and accounts of the insured were not 
so kept that the actual loss might be determined therefrom. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 

BOOKS OF ACCOUNT—LOSS. 

In a policy of burglary insurance, providing that it should be void if 
the books and accounts of assured were not so kept that the actual 
loss might be determined therefrom, an account book and invoices 
of purchases kept by assured were sufficient if from both such sources 
the actual loss was ascertainable. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 
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113 N. Y. Sup. 25. 
STAPLETON NAT. BANK VS. UNITED STATES FI- 
DELITY & GUARANTY CO. 
(Supreme Court, Special Term, Richmond County. July, 1908.) 

FIDELITY INSURANCE—APPLICATION WARRANTY. 

Where a surety company had given a bond insuring the fidelity of the 
employees of a bank, and at the end of the period for which the 
bond was originally given the cashier, on an application for renewal, 
stated that its books had been examined and found correct, such 
statement is not a warranty where it is not a part of the bond, nor 
referred to in it, nor required by its terms as condition of renewal. 

[For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.] 


FIDELITY INSURANCE—MISREPRESENTATION. 


Though a misrepresentation of a material fact will avoid a bond given 
to insure the fidelity of the employees of a bank, where the mis- 
representation is made by an officer whose fidelity was insured and 
— of whose defalcation a claim is made, the rule is not appli- 
cable, 


[For other cases, see Insurance, Cent. Dig. § 540; Dec. Dig. § 256.] 


—_——-- $e @-—__-—_—_ 


133 N. ¥. Sap: 12. 
COHN ET AL. VS. FEDERAL INS. CO. 


(Supreme Court, Appellate Term. Nov. 24, 1908.) 
ACTION ON POLICIES—EVIDENCE. 


Evidence held to show that loss of traveling salesman’s samples was 
from theft in a city where assured had permanent offices or sales- 
rooms, and hence not within the terms of a policy, which covered 
only loss from fire and perils of inland navigation and transporta- 
tion, and expressly excluded losses by theft, and provided that it 
should not attach in places where assured had permanent offices or 
salesrooms, 


[For other cases, see Insurance, Dec. Dig. § 665.] 
og 


118 N. W. 152. 
DESPATCH LAUNDRY CO. VS. EMPLOYER’S LIA- 
BILITY ASSUR. CORP., LTD. 
(Supreme Court of Minnesota. Nov. 6, 1908.] 
POLICY CONSTRUCTION. 


an indemnity insurance policy provided: “All the mangle machines 
owned or operated by the assured shall be provided with fixed 





Insurance Law Journal. [Jan., 1909, 


guards or safety feed tables, adjusted at the point of contact of the 
rolls so as to prevent the fingers or hands of the employees from 
being drawn into the rolls.” Held, the assured did not guarantee 
that the machines and guards used should be such as would pre- 
vent injury, but agreed to operate such machines only as would 
practically accomplish the use for which they were intended, and be 
so guarded that, so far as practicable, they would prevent employees 
from injury during their labors. 


[For other cases, see Insurance, Dec. Dig. § 334.] 


118 N. W. 571. 

SULLIVAN ET AL. VS. RADZUWEIT ET AL. (No. 15,370.) 

(Supreme Court of Nebraska. Nov. 19, 1908.) 

SURETY COMPANIES—ACTIONS—VENUE. 

A surety company organized under the provisions of chapter 33, Gen. St. 
1873, is to all intent and purpose an insurance company, and may, 
under our Code Civ. Pro. § 55, be sued in the county where thy 
cause of action or some part thereof arose, or in the county where 


any contract or portion of a contract entered into by such company 
has been violated or is to be performed. 


[For other cases, see Insurance, Cent. Dig. § 1536; Dec. Dig. § 618.] 
(Syllabus by the Court.) 


i iliac 


srg N, Y. Sup. 20. 
BACOUBY VS. UNITED STATES FIDELITY & 
GUARANTY CO. 
(Supreme Court, Appellate Term. Nov. 24, 1908. 
BREACH OF WARRANTY—WAIVER. 


That the insurer, after a loss under a burglary policy, continued the ex- 
amination of insured as provided by the policy after her admission 
of a breach of warranty therein, would not of itself constitute a 
waiver of the breach, if nothing was done by the insurer or its agents 
to lead insured to suppose that it did not intend to take advantage 
of the breach. 


[For other cases, see Insurance, Cent. Dig. § 1077; Dec. Dig. § 306.] 
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112 N. Y. Sup. 886. 


MANSON ET AL. VS. METROPOLITAN SURETY CO. 
(Supreme Court, Appellate Division, First Department. Nov. 13, 1908.) 


ACTIONS ON POLICIES—QUESTIONS FOR JURY—ACCEPT- 
ANCE OF POLICY—CREDIT FOR PREMIUM. 


Whether a burglary policy was accepted and credit given for the pre- 
mium held to be for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 
ACTIONS ON POLICIES—QUESTIONS FOR JURY—ACCEPT- 
ANCE OF POLICY. 


While the effect of the acceptance of a policy is a question of law, 
whether one has been accepted is a question of fact. 


[For other cases, see Insurance, Dec. Dig. § 668.] 
McLaughlin, J., dissenting. 
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EDITORIAL 


Special attention is called this month to the excerpt 
from the charge of Judge Holland, of the United States 
Circuit Court, for the Eastern District of Pennsylvania, 
in the case of Fries-Breslin Company vs. Bergen & 
Snyder, which appears on page 177. This case has not 
heretofore been published and contains an interesting 
commentary on the obligations of an insurance agent. 
It would seem, under the circumstances set forth in this 
case, that the insurance broker, because of his superior 
knowledge, occupies a position of trust and is, therefore, 
liable for negligence in any degree. 

We intend to insert in the March issue a decision 
which has not been published up to the present time 
and which probably will not appear elsewhere, dealing 
at length with the rights and liabilities of the parties to 


an insurance contract, where the policy warrants the 


existence of another policy of a different company on 


the same risk. 
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LIFE. 


SUPREME COURT OF NEW JERSEY. 


TRAVELERS INS. CO. | 


vs. 


WATKINS, Com’r. 


ETNA LIFE INS. CO. 
v8. 


SAME.* 


INCLUSION OF LIFE AND ACCIDENT INSURANCE—AU- 
THORITY—STATUTORY PROVISIONS. 


A policy of life insurance. containing provisions that, in case of bodily 
injuries to the insured which shall prevent his pursuing any gainful 
occupation, the company will pay ior him the premiums afterward 
accruing on the policy, is in violation of the statute of this state 
which forbids the inclusion oi life insurance and insurance against 
bodily injury or death by accident in the same policy. P. L. 1902 
p. 407 (P. L. 1907, p. 128). 

[For other cases, see Insurance, Dec. Dig. § 138.] 


2. So, also, is a policy containing besides the usual life insurance con- 
tract, a provision that in case of bodily injury to the insured caus- 
ing permanent total disability to perform any work or follow any 
occupation for compensation or profit, or in case of loss by acci- 
dent of eyesight, hands, or feet, the insured, in lieu of continuing the 
policy, may at his option receive in his lifetime its face value in twenty 
annual installments, or a life annuity of a stipulated amount, to be 
ascertained by a table embodied in the policy. 


The AZtna Life Insurance Company and the Travelers Insur- 
ance Company, having, respectively, submitted to one Watkins, 
Commissioner of Banking and Insurance, proposed forms of 
policies as required by Laws 1907, p. 133, ¢c. 72, and having re- 
ceived notice of his disapproval of the same, brought writs of 
certiorari to review his action. Ruling of the Commissioner 
affirmed, 

Argued June term, 1908, before Garrison, Swayze, and Par- 


ker, JJ. 


R. V. Linpasury, for Prosecutors, 
NeE.tson B. GASKILL, Ass’t. Atty. Gen., for Defendant. 


PARKER, J. 
Section 4 of a supplement to the general insurance act, being 
chapter 72, p. 136, Laws 1907, provides that “no form of policy 





* Decision rendered, Dec. 1, 1908. Syllabus by the Court. 71 Atlantic 325. 
VoL, XXXVIII.—9. 





126 Insurance Law Journal. [ Feb., 1909. 


of life insurance shall be issued by any domestic company, or be 
issued or delivered within this state to any resident thereof by 
a foreign life insurance company, until after such form; shall 
have been filed with the Commissioner of Banking and Insur- 
ance. If the Commissioner shall at any time notify any com- 
pany of his disapproval of any such form, as contrary to law, 
specifying particulars, it shall be unlawful for such com- 
pany thereafter to issue any policy in the form so disapproved. 
Such disapproval of the Commissioner may be reviewed by a 
writ of certiorari’. Pursuant to this statute, the 7tna Life In- 
surance Company and Travelers Insurance Company, re- 
spectively, submitted to the Commissioner proposed new forms 
of policy, and having received notice of his disapproval of the 
same, have brought these two writs of certiorari to review his 
action. 

The two forms submitted, one by each company, were not 
identical, but were both rejected on the same ground, viz., that 
each policy combined a contract for life insurance with one for 
insurance against bodily injury by accident, contrary to the pro- 
hibition of our statute. The present inquiry is whether the Com- 
missioner erred in this finding. Section 1 of the “act to provide 
for the regulation and incorporation of insurance companies and 
to regulate the transaction of insurance business in this state” 
(P. L. 1902, p. 407), as amended in 1907 (P. L. p. 128), specifies 
thirteen general classes of insurance for which companies may 
be formed in this state. Those pertinent to the present discus- 
sion are classes 3 and 4, viz.: “(3) Upon the lives or health of 
persons, and every insurance appertaining thereto, and to grant, 
purchase or dispose of annuities. (4) Against bodily injury or 
death by accident (and upon the health of persons)” The clause 
in parentheses was added by the amendment of 1907. Section 2 
provides that “no company shall be formed for the purpose of 
engaging in any other kind of insurance than that specified in 
some one of the subdivisions of the preceding section, or more 
kinds of insurance than are specified in a single subdivision, ex- 
cept that a company may be formed * * * (2) for the pur- 
poses specified in subdivisions third and fourth; * * * con- 
tracts for each of the kinds of insurance specified in the subdi- 
visions of the preceding section shall be in separate and distinct 
policies, except that the same policy may embrace risks specified 
in subdivisions fourth and fifth”. This exception does not affect 
the present case. The two prosecuting companies were not or- 
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ganized in New Jersey, but were admitted to do business here 
under other provisions of our law. Their admission by section 
58 of the act is limited to the transaction in this state of “any 
class or classes of insurance authorized by this act to be trans- 
acted by an insurance company of this state”, and it is not pre- 
tended but that all the restrictions of section 2 apply to the 
prosecutors. It will be seen that while section 2 does not for- 
bid, but in fact expressly allows, the same company to issue both 
life and accident policies, it prohibits life and accident risks to be 
joined in the same policy. 

This brings us to a consideration of the frame of the policies 
in question and especially the clauses therein which were held 
by the Commissioner as indicating a violation of the prohibition. 
The sample form submitted by the Travelers Company is for 
$10,000 payable to the beneficiary in twenty annual installments 
of $250 each, and one year after the last installment a final pay- 
ment of $5,000. It calls for an annual payment of $186.60 for 
twenty years. After various provisions relating to loans, change 
of beneficiary, nonforfeitable privileges, and so on, comes the 
clause specifically ruled on by the Commissioner, as follows: 
“Premiums on contract paid by company if insured is wholly dis- 
abled, as follows: After one full annual payment shall have been 
made and before a default in the payment of any subsequent pre- 
mium, if the insured shall furnish satisfactory proof that he has 
become wholly disabled by bodily injuries or disease and will be 
permanently, continuously and wholly prevented thereby for life 
from pursuing any and all gainful occupations, the company by 
an indorsement in writing upon this contract will agree to pay 
for the insured the premiums, if any, which shall thereafter be- 
come payable during the continuance of such disability. In any 
such case the premiums so paid shall not be a lien on this con- 
tract and the cash loans and the values of this contract in the 
schedule on the second page hereof shall increase in the same 
manner as if the premiums were being paid by the insured. If, 
however, the insured shall recover so as to be able to engage in 
any gainful occupation during the premium paying period the 
company’s obligation to pay the premiums shall cease and the 
insured shall resume payment of premiums in accordance with 
this contract on the first premium date following such recovery. 
On any anniversary of this contract this provision may be 
canceled by the insured, in which event the subsequent an- 
nual premiums will be reduced twenty-five cents for each 
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one thousand dollars of insurance hereunder and such reduction 
will be indorsed hereon.” In the agreed state of the case 
as submitted by this company it is stipulated, among other 
things: That no additional premium is charged for a policy con- 
taining said clause to that charged for the policies not contain- 
ing it, but said clause is offered as a gratuitous privilege or ad- 
vantage to the insured, and that the privilege conferred upon the 
insured by the said disability clause to cancel the same on any 
anniversary date of the said policy and the reduction upon sub- 
sequent premiums of twenty-five cents for each $1,000 of insur- 
ance was incorporated as a part of the said disability at the re- 
quest of the insurance department of the state of Ohio, to be 
used by said department in a measure to ascertain the present 
worth of future contingent obligations assumed by the com- 
pany under the disability provision in addition to those measured 
by the mortality tables. 

Counsel for prosecutors, however, in their brief say that “one 
more benefit or contingency is added, the cost of which is un- 
doubtedly capable of calculation, and is, of course, embraced in 
the premium”. In other words, while making no reduction of 
premium on a policy not containing this special clause, the com- 


pany finds the premium on such policy sufficient to compensate 
it for any increased hazard arising from the “benefit or con- 


tingency” 


covered by the clause in question. When we analyze 
this “benefit or contingency”, we find it to be this: That the 
first year’s premium is accepted by the company as compensa- 
tion for two risks—one, that the insured may die within the year 
and the additional term of automatic extension, in this case one 
month; the other, that the insured may be disabled by disease 
or bodily accident thereafter at some time during the twenty 
years during which premiums are to be paid, in which case the 
company agrees to pay for his benefit all future premiums on 
the policy during the continuance of the disability. In an ex- 
treme case this would be nineteen premiums or a total in the 
sample policy of $3,545.40 which the company pays for his bene- 
fit or excuses him from paying, which amounts to the same thing. 
Any postponement of the accident decreases both the chance 
and the amount of risk, but we cannot make of it anything but 
a risk to one party and a benefit to the other. To the con- 
tingency of disease no objection was raised by the Commis- 
sioner, doubtless on the theory that, as subdivision 3 includes 
both life and health insurance, no objection exists to the incor- 
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poration of both risks in one policy. But we do not see how the 
insurer can undertake in case of accident to surrender its right 
to future premiums without taking and insuring the risk of acci- 
dent pro tanto, nor how this risk to the insurer, calculated and 
allowed for, can be aught but a benefit secured to the insured by 
his contract and paid for in the premium. Certainly if the agree- 
ment was to pay to the beneficiary by annual installments in case 
of such accident an amount equal to the premium, it would be 
clearly an accident risk, but there is no difference in the result 
to the company. While it may fairly be presumed that the com- 
pany did not assume this additional risk from purely altruistic 
motives, we recognize fully that the provision under considera- 
tion is from some points of view highly beneficial to the insured 
and the beneficiary by tending to avoid lapsing of life insurance 
policies for nonpayment of premiums due to the misfortune of 
the assured in meeting with accident. No very satisfactory rea- 
son is assignable, so far as we can learn, for the prohibition of 
this combination of risks in one policy. The explanation that 
it is intended for the convenience of the insurance departments 
in calculating reserves fails to satisfy. Perhaps the statute un- 
der such circumstances should not be extended by implication; 
but this in our judgment is not a case of implication but of a com- 
ing within an express provision. However, we note that the 
prohibition is not a new one; in fact, the old law was more 
stringent than at present. The insurance law of 1852 (Revision 
509, § 15) provided that “no company making insurance on the 
health or lives of individuals shall be permitted to take any other 
kind of risks”. This has been relaxed so as to permit the same 
company to write accident risks as well as life risks (subdivisions 
3 and 4), so all that remains of the restrictions in this particular 
case is the requirement that separate policies shall be written. 
In this view of the case the supposition that this restriction has 
no rational basis and should be confined to cases plainly within 
its terms, losses much of its force, for a statutory life of full half 
a century implies some good reason for the statute. We con- 
clude, then, that the Commissioner was right in refusing his ap- 
proval to the Travelers form of policy submitted. 

The A&tna policy also in our opinion contravenes the law in 
the same way as the Travelers, though differently drawn. The 
disability provisions are as follows: ‘Total and Permanent Dis- 
ability: If proof is received by the company that by reason of 
bodily injuries or disease originating after the issue of this policy 
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the insured has become wholly, continuously and permanently 
unable to perform any work or follow any occupation for com- 
pensation or profit, this insurance will, if all premiums previously 
due have been paid, continue in full force for twelve months 
from the time the next premium falls due without payment of 
premium. At the expiration of that time the company will, upon 
the request of the life beneficiary, an assignee, if any, pay in full 
settlement of this policy and in lieu of all other benefits and 
privileges herein provided either one-twentieth of the sum in- 
sured, and will pay the same amount annually thereafter until 
the entire sum insured has been paid, or will pay the amount of 
annuity shown by Table E for the age of the insured at the last 
birthday preceding the approval of such proofs and the same 
amount annually thereafter during the lifetime of the insured, 
provided that at every such annuity payment satisfactory proof 
is furnished that the insured is then living. In either case any 
indebtedness to the company against the policy will reduce the 
annuity payment by the company in the same proportion that 
such indebtedness bears to the sum insured. If neither of the 
above installment payments is requested, the insurance may, at 
the expiration of said twelve months, be continued under its 
original conditions by the payment within the days of grace of 
the premium then due, or the policy will be entitled to the non- 
forfeiture values herein provided. If the policy has reached the 
condition where by its terms it has become full-paid at the ex- 
piration of the twelve months above described, it may then enter 
upon the disability benefits and privileges herein provided upor 
request of the life beneficiary and assignee to that effect. The 
company will also extend the privileges and benefits for total 
and permanent disability above described to cover the irre- 
vocable loss of the entire sight of both eyes, or the total and 
permanent loss by removal or disease of the use of both hands, 
or of both feet, or of such loss of one hand and one foot, all oc- 
curring after the issue of this policy and before default in the 
payment of the premium. If the insured shall recover from the 
total disability above described before the expiration of the said 
twelve months the payment of premiums hereon may be resumed 
with the premium falling due next after such recovery and the 
insurance wil! continue as originally issued; or if such recovery 
occurs and premiums are not resumed then the policy shall be re- 
garded as lapsing with the nonpayment of the first premium due 
after such recovery, and entitled to the nonforfeiting values 
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hereinbefore described, subject to the total indebtedness hereon. 
Any benefit for total and permanent disability within the mean- 
ing of this policy is conditioned upon the company being per- 
mitted to examine the insured when desired within one year 
from the receipt and approval of the proof.” 

From this somewhat voluminous agreement we gather that, 
in case the insured is deprived by accident or disease of his earn- 
ing power, he will be entitled under the policy to the following 
benefits not otherwise available to him :— 

(1) A continuance of the policy for one year without payment 
of premium. 

(2) At the end of that time, if insured does not recover, these 
options in lieu of all other benefits of the policy: (a) Payment 
of the face of the policy in twenty annual installments, or (b) an 
annuity for life as per table appended; (c) to continue the policy 
in force by the insured renewing his payment of premiums. 

If at the time of disability the policy is paid up, the options A 
and B take effect at once. Loss of eyesight, or of both hands, 
or of both feet, or of one hand and one foot, give the same rights 
as total disability. It thus appears that the company takes the 
risk and the insured receives the benefit in case of accident 
within the terms of the policy of exercising the option of having 
it turned into a mature endowment policy, or an annuity, or con- 
tinuing it in force. It cannot be denied that a valuable right is 
conferred. The Aitna policy is therefore also in our judgment 
within the prohibition of the statute forbidding life and accident 
risks to be joined in one contract. It follows that the ruling of 
the Commissioner in both cases will be affirmed. 

The Supreme Court of Massachusetts appears to have reached 
a similar conclusion respecting these policies under the statute 
of that state. Aftna Ins. Co. vs. Hardison, 199 Mass., 181, 85 N. 


E. 407. 
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COURT OF APPEALS OF NEW YORK. 


BOSWELL 
v8. 


SECURITY MUT. LIFE INS. CO.* 


STATUTORY LIMITATION OF COMMISSIONS IN CASE OF 
AGENCY CONTRACT 


The insurance law of New York, Section 97, limits the amount of com- 
missions which may be paid by any domestic life company to any 
person or corporation, or which it may permit them to expend in 
its behalf for new business. A domestic company, prior to the 
passage of the act, had a contract with an agent in another state, and 
which has not yet expired, under which he was to receive an amount 
in excess of that allowed by the law. 


LAW NOT RETROACTIVE. 
Held, that the law was not retroactive, otherwise it would be unconsti- 


tutional as violating the constitutional provision against the impair- 
ment of contracts. 


AGENT’S CONTRACT WHEN NOT AGAINST PUBLIC POLICY. 

Held, that a commission contract with a general agent to run for 
twenty years, and providing that he should devote his entire time to 
the procuring of business and bear his own expenses, was not 
against public policy and is not subject to legislative interference. 


WHAT IS IMPLIED IN TERMINATION OF AUTHORITY. 


Held, that a provision in such contract covering other states that it 
should become void as to such states on termination of the com- 
pany’s authority to do business there does not lead to the inference 
that the parties contemplated a possible prohibition of such busi- 
ness by the Legislature of the state where the company was domi- 
ciled. It was simply bound to know that the Legislature had power 
to inflict corporate death for statutory violations, if merited. Such 
legislative action would terminate all agency contracts dependent on 
the life of both parties. 


WHAT ARE FORMS OF POLICIES. 


Where new forms of policies are under such contracts exempted from 
its operation, mere changes in premium rates or in clauses in existing 
contracts are not to be regarded as new forms or plans. The vari- 
ous names applied to policies indicate their form. 


Appeal from Supreme Court, Appellate Division, Third De- 
partment. 

Submitted controversy under Code Civ. Proc. § 1279, between 
William Boswell and the Security Mutual Life Insurance Com- 
pany. From the judgment of the Appellate Division (119 App. 
Div. 723, 104 N. Y. Supp. 130), plaintiff appeals. Modified. 


* Decision rendered, ‘Dec. 8, 1908. 86 N. E. 53 532 
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GEORGE M. BAKER and MorGAN J. O’BRIEN, for Appellant. 
HARVEY D. Hinman, for Respondent. 


BARTLETT, J. 

One of the questions submitted was decided below in favor of 
the defendant, but the Appellate Division awarded the plaintiff 
judgment for $132.06; the defendant conceding that amount was 
due him. The plaintiff insists this award of judgment was insuf- 
ficient in amount for reasons hereinafter stated. It was stipu- 
lated that, if both the questions submitted were decided in favor 
of the plaintiff, he should have judgment for $191.54. The case 
presented involves the construction of section 97 of the insur- 
ance law (Laws 1906, p. 794, c. 326, § 33), the material portions 
of which are as follows: “Section 97. Limitation of expenses. 
—No domestic life insurance corporation shall in any calendar 
vear after the year nineteen hundred and six expend or become 
liable for or permit any person, firm or corporation to expend 
on its behalf or under any agreement with it (1) for commissions 
on first year’s premiums, (2) for compensation, not paid by com- 
mission, for services in obtaining new insurance exclusive of 
salaries paid in good faith for agency supervision either at the 
home office or at branch offices, (3) for medical examinations 
and inspections of proposed risks, and (4) for advances to agents, 
an amount exceeding in the aggregate the total loadings upon 
the premiums for the first year of insurance received in said cal- 
endar year (calculated on the basis of the American Experience 
Table of Mortality with interest at the rate of 3% per centum 
per annum) and the present values of the assumed mortality 
gains for the first five years of insurance on the policies on 
which the first premium, or installment thereof, has been re- 
ceived during said calendar year, as ascertained by the select and 
ultimate method of valuation as provided in section 84 of this 
chapter. * * * No such corporation, nor any person, firm or 
corporation on its behalf or under any agreement with it shall 
pay or allow to any agent, broker or other person, firm or cor- 
poration for procuring an application for life insurance, for col- 
lecting any premium thereon or for any other service performed 
in connection therewith any compensation other than that which 
has been determined in advance. * * * No such corporation, 
nor any person, firm or corporation on its behalf or under any 
agreement with it, shall make any loan or advance to any per- 
son, firm or corporation soliciting or undertaking to solicit ap- 
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plications for insurance without adequate collateral security, nor 
shall any such loan or advance be made upon the security of 


renewal commissions, or of other compensation earned or to be 
earned by the borrower except advances against compensation 
for the first year of insurance.” 

The statement of facts contains, in part, the following: The 
plaintiff was at the time of making the contract and ever since 
has been a citizen of the state of Ohio. The defendant is a do- 
mestic life insurance company with its principal place of busi- 
ness in the city of Binghamton, N. Y. The defendant is a mu- 
tual company on what is known as the “old line” basis. In the 
written agreement between the parties entered into on the 30th 
day of October, 1901, the defendant is party of the first part and 
the plaintiff party of the second part. The defendant appointed 
the plaintiff its general agent in the states of Ohio, West Vir- 
ginia, Tennessee and Kentucky, for the purpose of procuring 
applications for insurance on the lives of individuals satisfactory 
to the defendant. It is provided that the contract is subject to 
the condition that the company continues to be legally author- 
ized to cerry on business in the territory named, and if its au- 
thority is terminated in any section thereof, the contract is to 
be null and void so far as new business in such section is con- 
cerned. The plaintiff is obligated to devote his entire time and 
best energies to the service of the company; to have the ex- 
clusive right to appoint agents within said district, for whose 
fidelity and honesty he is to be responsible to the company. In 
consideration of the performance of this contract by the plaintiff, 
the company is to pay a brokerage commission on the cash pre- 
miums as collected for the first year, as follows: On certain par- 
ticipating policies from 70 per cent to 20 per cent; on other non- 
participating policies from 60 per cent to 30 per cent. There are 
also provisions for overwriting brokerage and other commis- 
sions and various regulations unnecessary to state in detail. The 
plaintiff is to give a bond with sureties for the faithful perform- 
ance of the contract; also is to pay all the expenses of building 
up and conducting the business, subject to minor exceptions not 
now important. The contract further provides as follows: 
“During the continuance of this contract, said party of the sec- 
ond part shall not act as agent or broker for any other life in- 
surance company or agent, except to place business which this 
company may have declined. * * * This contract is for the 
term of twenty years from its date subject to its terms and con- 
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ditions.” It also appears in the statement of facts that at the 
time the contract was entered into the defendant had compara- 
tively little business in force in the four states mentioned; that 
upon the execution of the contract the plaintiff entered upon the 
performance thereof and continues up to the present time; that 
he established agencies and rented offices for the conduct of 
defendant’s business in numerous cities and towns in said terri- 
tory, paying the resident agents and office rents; that he em- 
ployed superintendents and instructors, paying their salaries and 
traveling expenses; that he advertised, at his own expense, the 
business of the defendant in various newspapers in the states 
named. In brief, it appears that the plaintiff has performed the 
contract on his part, and, as a result of his efforts and the ex- 
penditure of his money, he has built up for the defendant busi- 
ness aggregating about $5,000,000 now in force in said states. 
There are two questions presented for our determination. The 
first is whether the plaintiff's contract with the defendant as to 
the rate of commissions, which had been in existence for nearly 
five years, and having about fourteen vears to run, at the time 
section 97 of the insurance law was enacted, in 1906, is affected 
by said legislation to the extent of changing its provisions as to 
the amount of plaintift’s commissions and materially reducing 
them. It is important to keep in mind the precise relations of 
the parties. The defendant company at the time the contract 
was executed, October 30, 1901, had comparatively little busi- 
ness in force in the states of Ohio, West Virginia, Tennessee, 
and Kentucky. The plaintiff, who was a resident of the city of 
Cincinnati, Ohio, covenanted to devote his entire time and en- 
ergies to building up a business for the defendant in the states 
named during the twenty years the contract was to run. He re- 
ceived no salary. He paid substantially the expense of the un- 
dertaking, and it is obvious that the long term of the contract 
was due to the fact that its initial years would be unproductive 
to a great extent; that the building up of a paying business was 
a work of time, hard labor, and large expenditure. It appears 
that, after the lapse of some five years, the plaintiff had secured 
the defendant business aggregating about $5,000,000 now in 
force in the states mentioned. The remaining fourteen years or 
more of the contract term evidently covered the period when 
plaintiff might well expect the reward for past labor and ex- 
penditure. ‘The plaintiff and defendant at the outset had agreed 
upon the commissions to be allowed the former, which were, by 
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legal construction, to be paid during the life of the contract, un- 
less modified by the parties, or interrupted as to its future per- 
formance by the decease or incapacity of the plaintiff, or the 
corporate death of the defendant. We thus have a contract in 
full force and effect satisfactory to the parties, and the sole 
question presented on this branch of the case is whether that has 
been abrogated or modified by the subsequent act of the Legis- 
lature of the state of New York. We are of opinion that sec- 
tion 97 of the insurance law should not be construed as retro- 
active, and therefore it does not apply to the contract before us. 
If construed otherwise, it would contravene the provision of the 
federal Constitution that no state shall pass any law impairing 
the obligation of contracts. Article 1, § 10. The contract pro- 
vides for an ordinary business arrangement between a citizen of 
Ohio and a private corporation of this state. It does not offend 
against public policy, and cannot be interfered with by the gen- 
eral or reserve powers of the Legislature, or the exercise of the 
police power. At this late day it is unnecessary to quote largely 
from the authorities bearing upon the question when the obliga- 
tion of a contract is impaired. In Sturges vs. Crowninshield, 4 
Wheat. 122, 197, 4 L. Ed. 529, Chief Justice Marshall said: “In 
discussing the question whether a state is prohibited from pass- 
ing such a law as this, our first inquiry is into the meaning of 
words in common use. What is the obligation of a contract, 
and what will impair it? It would seem difficult to substitute 
words which are more intelligible, or less liable to misconstruc- 
tion, than those which are to be explained. A contract is an 
agreement in which a party undertakes to do or not to do 
a particular thing. The law binds him to perform his undertak- 
ing, and this is, of course, the obligation of his contract. * * * 
Any law which releases a part of this obligation must in the lit- 
eral sense of the rule impair it.” Applying this language to the 
contract before us, we have precisely the situation pointed out 
by the learned Chief Justice in his illustration of what constitutes 
the impairment of the obligation of a contract. In the present 
case definite compensation of the plaintiff by way of commis- 
sions was fixed by the contract for twenty years, subject to minor 
exceptions. 

In 2 Story on the Constitution (section 1385), the learned au- 
thor lays down the rule as follows: “It is perfectly clear that 
any law which enlarges, abridges, or in any manner changes the 
intention of the parties resulting from the stipulations in the 
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contract necessarily impairs it.” See, also, People ex rel. Manh. 
Sav. Instn. vs. Otis, 90 N. Y., 48; Ogden vs. Saunders, 12 
Wheat. 256, 6 L. Ed. 606. In Mayor, etc., of N. Y. vs. Twenty- 
Third Street Railway Co., 113 N. Y., 311, 317, 21 N. E. 60, 62, 
Earl, J., states: ‘It is difficult to put precise limits upon the 
power of the Legislature thus reserved over corporations created 
by it or under its authority. Under its reserved power it cannot 
deprive a corporation of its property, or interfere with or annul 
its contracts with third persons.” People vs. O’Brien, 111 N. Y. 
1,18 N. E. 692, 2 L. R. A. 255, 7 Am. St. Rep. 684, deals with 
the legal situation presented when the Broadway Railway Com- 
pany suffered legai death. It was held that its mortgages and: 
valid contracts survived its dissolution. See, also, People vs. 
National Trust Co., 82 N. Y. 283. In the case before us the 
corporation has not suffered legal death, but is a going company 
clothed with all its charter rights. 

The question is thus presented whether the obligation of the 
contract of the plaintiff with the defendant company can be im- 
paired by the act of the Legislature of the state of New York 
long after the contract went into effect. The counsel seeking to 
sustain this legislation cites two cases, viz., People vs. Globe 
Mutual Life Ins. Co., 91 N. Y. 174, and People vs. Formosa, 131 
N. Y. 478, 30 N. E. 492, 27 Am. St. Rep. 612. The case of the 
Globe Mutual Life Ins. Co. held that where a life insurance com- 
pany had entered into a contract with its general agent for his 
services for a specified term, and, before any breach of the con- 
tract on its part, it was deprived of corporate life and its assets 
turned over to a reeciver, the agent had no valid claim upon 
the fund in the receiver’s hands for damages for an alleged 
breach of the contract because of the discontinuance of his em- 
ployment. The case of People vs. Formosa, supra, held that a 
foreign corporation seeking to do business in this state must 
obey its laws and conform to its public policy. And it was ac- 
cordingly held that the provision of law in relation to life insur- 
ance companies doing business in this state which forbids them 
or their agents from paying or allowing any rebates of premi- 
ums as an inducement to any person to insure, and declaring any 
person violating the prohibition guilty of a misdemeanor, was 
constitutional; and the fact that a person indicted and found 
guilty of a violation of the act was acting in the transaction as 
an agent of a foreign corporation did not affect his liability. 

Obviously these cases, having in mind what was actually de- 
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cided therein, have no bearing on the question before us. The 
Appellate Division in discussing when the obligation of the con- 
tract is impaired states: “The rule doubtless is, as contended 
by plaintiff, that the Legislature under this reserved power 
granted to it by the Constitution cannot interfere with or annul 
a contract between a corporation and other parties.” This con- 
cession is in accordance with the unbroken current of authority, 
either in the case of a contract terminated by the legal death of 
a corporation, where the agent may resort to the receiver for 
the collection of any amount due him at that time, or the case 
of an agent of a going corporation, where contract obligations 
for his benefit cannot be impaired by subsequent legislation. 
The ground upon which the court below rested its decision is 
best stated in its own language as follows: “Now, the plaintiff. 
when he became the general agent of the defendant under his 
contract, became vitally and essentially connected with its ‘do- 
mestic affairs’. He became an important part of its mechanism. 
The machinery of life insurance has largely been conducted 
through the instrumentality of agents. Such corporations have, 
through their agents, promulgated, performed, and perpetuated 
their policies, plans, and purposes, and through them the wrongs 
and abuses, if any, of life insurance have sometimes been inflicted 
on a confiding public. When plaintiff made his contract, he 
knew that he was to become an essential factor in the domestic 
affairs and internal organism of the defendant, and that such 
domestic affairs and internal organism were under the reserve 
power of the Constitution of this state, subject to legislative 
change. He became identified with the operation, development, 
and business life of the defendant and one of the organs of its 
corporate existence.” The learned court then cites People vs. 
Globe Mutual Life Ins. Co. and People vs. Formosa, supra. Re- 
ferring to the Formosa Case, the court said: “What was said 
in the above case is doubly emphasized when we recall that the 
act of 1906 was enacted in response to an aroused and urgent 
public sentiment as the result of grave evils and abuses disclosed 
by the processes of a legislative investigation. And, when it is 
also recalled that among such abuses were the methods em- 
ployed by certain agents, the claim of plaintiff that his contract 
was not within the purview of the statute would seem to be 
completely refuted.” We are unable to concur in this reasoning 
of the court below. The plaintiff in executing his contract with 
the defendant became its general agent in the foreign territory 
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named, subject to the provisions thereof, nothing more or less, 
and no inference is to be drawn that he became a factor in the 
domestic affairs, mechanism, internal organism, or policy of the 
defendant. The opinion of the court below then continues: 
“Were there otherwise any doubt that the legislation in ques- 
tion was within the contemplation of the parties to the contract, 
such doubt would be dissipated by reference to the following 
provision in such contract: ‘This contract is made subject to 
the condition that the said company is and shall continue to be 
legally authorized to transact business in said district. Should 
authority to transact business in any section thereof be at any 
time terminated, this contract shall become null and void so far 
as new business in such section is concerned.’ True, this pro- 
vision in terms only relates to a total cessation of business. But 
the parties clearly had in mind the possibility that the Legisla- 
ture of this state might interdict the defendant from all business 
within the states comprising the plaintiff’s territory. They were 
also bound to know, what no one disputes, that said Legislature 
might put the corporation to death. Knowing all this, it was a 
psychological impossibility for the parties not to include within 
their mental grasp the idea that the corporation might be limited 
or restricted in its operation in such a way as to affect the plain- 
tiff’s contract.” 

The court below in quoting from the contract, as above, is in 
error as to its terms only relating to a total cessation of busi- 
ness. The quotation is very clear when the other provisions of 
the contract are recalled. The defendant was entering upon an 
agreement with the plaintiff in regard to territory covering the 
four states named, and the first provision was that the contract 
was subject to the condition that the defendant should continue 
to be legally authorized to transact business in the district cov- 
ered by these states, and, furthermore, it was provided that 
should authority to transact business in any section thereof—that 
is, in any of the territory embraced by the four states—be with- 
drawn, the contract should become null and void so far as new 
business in such section is concerned. We cannot concur with 
the reasoning that this very proper provision in the contract 
relating to the four states named leads to the inference that the 
parties clearly had in mind the possibility that the Legislature 
of the state of New York might interdict the defendant from all 
business within the states comprising the plaintiff's territory.. It 
is doubtless true that the defendant, as a domestic corporation 
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of this state, was bound to know the law that, if it violated the 
statutes of this state to such an extent as to merit corporate 
death, the Legislature had full power and authority to inflict 
upon it that penalty. The result of such legislative action would 
terminate all contracts of agency which were, of course, depend- 
ent upon the continued life of both parties. We agree with the 
contention of plaintiff's counsel that the police power of the 
state cannot justify the reduction by law of the compensation 
which the defendant agreed in its contract with the plaintiff to 
pay him. We see nothing in the provisions of the contract, or 
in the surrounding circumstances of this case, that disclose a 
situation which warrants an appeal to the police power. While 
it has been frequently said that the police power cannot be de- 
fined, and it is not desirable to have it limited by a hard and fast 
definition, yet all the cases hold that it must be invoked in order 
to protect the lives, health, morals, comfort, and general welfare 
of the public. There is nothing in the facts of this case that 
bring it within any of the accepted definitions of the police 
power. 

Referring to the nature of this power, Judge Peckham, in 
Health Department of N. Y. vs. Rector, etc., 145 N. Y., 32, 39 
N. E. 833, 835, 27 L. R. A. 710, 45 Am. St. Rep. 570, said: “It 
has frequently been said that it is difficult to give any exact defi- 
nition which shall properly limit and describe such power. It 
must be exercised subject to the provisions of both the federal 
and state Constitutions, and the law passed in the exercise of 
such power must tend in a degree that is perceptible and clear 
toward the preservation of the lives, the health, the morals, or 
the welfare of the community, as those words have been used 
and construed in many cases heretofore decided.” This general 
subject was considered in Lawton vs. Steele, 152 U. S. 133. At 
page 137, 14 Sup. Ct. 499, at page 501, 38 L. Ed. 385, the court 
said: ‘The Legislature may not, in the guise of protecting the 
public interests, arbitrarily interfere with private business or 
impose unusual or unnecessary restrictions upon lawful occupa- 
tions. In other words, its determination as to what is a proper 
exercise of its police power is not final and conclusive, but is 
subject to the supervision of the courts.” See, also, Wright vs. 
Hart, 182 N. Y., 330, 333, 75 N. E. 404, 2 L. R. A. (N. S.) 338. 
The court below at the close of its opinion states that: “Having 
reached the conclusion that the statute limits the amount which 
the defendant may lawfully pay the plaintiff, it is unnecessary to 
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consider the further question raised by defendant as to the dif- 
ference in the forms of policies.” 

We will now consider the second question, as to whether new 
forms of policies have been adopted upon which plaintiff is to 
recover changed commissions under the contract, subdivision 
“sixteenth”, which reads as follows: ‘The commissions herein- 
before specified shall not apply to any new forms of policies here- 
after adopted by the said party of the first part, but shall apply 
only to the policies now in use by said company, but changes 
in premium rates, or clauses in present forms of policies shall 
not be construed as a new form of policy. It, however, is under- 
stood and agreed that the said second party shall be allowed and 
paid on any such new policies as large a brokerage and renewal 
commission as is paid to or allowed any other manager or agent 
of the company.” ‘The discussion of this question in the briefs 
and arguments of counsel has taken a wide range and consid- 
ered many propositions that are irrelevant, in view of the fact 
that in deciding the first question we have reached the conclu- 
sion that section 97 of the insurance law (Laws 1906, c. 326) does 
not apply to the contract between the plaintiff and defendant, as 
it is not retroactive. The sixteenth paragraph of the contract, 
already quoted, provides in part that “the commissions herein- 
before specified shall not apply to any new forms of policies 
hereafter adopted by the said party of the first part [the defend- 
ant], but shall apply only to the policies now in use by said com- 
pany, but changes in premium rates, or clauses in present forms 
of policies shall not be construed as a new form of policy.” In 
subdivision “fifth” of the statement of facts it is agreed that “the 
words ‘form of policy’, as used in the contract, have, prior to 
January 1, 1907, been interpreted by the parties as equivalent 
to ‘plan of policy’; the whole life being considered as one ‘form’ 
or ‘plan’, the limited payment as another ‘form’ or 
‘plan’, the endowment as another ‘form’ or ‘plan’, etc.” It is 
agreed that the policies on which the plaintiff seeks to recover 
his commissions (subdivision “ninth” in the statement of facts) 
are Exhibits M and N, being the New York Standard Life In- 
surance Policies. It is also agreed in said subdivision that since 
January 1, 1907, the plaintiff has from time to time procured 
applications in his said territory for insurance which have been 
approved by the defendant company, and on which participating 
policies have been issued by the defendant, and for which the 


deiendant has been paid in cash the first year’s premiums there- 
Vo., XXXVIII.—10. 
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on. It is further agreed that Exhibit N is the twenty-year en- 
dowment; Exhibit M embraces two “forms” or “plans” oi 
policy, viz., twenty-payment life and ten-payment life. 

The defendant asks the court to hold that the foregoing poli- 
cies are all new forms of policies under the contract, and, as 
such, are subject only to commissions as therein provided. Re- 
ferring to the statement of facts, subdivision “ninth”, it is agreed 
that since Janvary 1, 1907, the defendant has received on poli- 
cies procured by plaintift in cash the first vear’s premiums on 
twenty-vear endowment policies, Exhibit N; twenty-payment 
life policies, Exhibit M; and ten-payment life policies, Exhibit 
M. It appears these “forms” or “plans” of policies were not 
new. The twenty-year endowment policy issued aiter January 
I, 1907, is within the meaning of the contract the same “form” 
or “plan” as the twenty-year endowment policy issued prior to 
January 1, 1907. The same is trne of the twenty-payment life 
and the ten-payment life. In other words, changes in premium 
rates or clauses in present forms of policies are not to be con- 
strued as a new form. The various names applied to policies 
indicate the “form” or “plan” under which they are to be oper- 
ated. We have in the statement of facts two illustrations of the 
rule above stated. It is agreed that some years after the making 
of the contract and prior to January 1, 1907, the defendant is- 
sued a “new form of policy” called a “Coupon Bond”, which 
both parties agreed was a new form within the meaning of the 
plaintiff's contract, and the defendant fixed the commissions 
thereon accordingly. It is also agreed that since January 1, 
1907, the defendant has adopted for use outside of the state of 
New York a new form of policy known as the “five-year con- 
vertible term’. We have, therefore, reached the conclusion that 
the policies involved in this submitted case are not new in 
“form” or “plan” as contended by the defendant. It follows that 
under the stipulation of the parties the plaintiff is entitled to 
judgment ior $191.54, without costs. 

The judgment of the Appellate Division should be modified by 
providing that the plaintift should have final judgment for $191.- 
54, without costs 

Cullen, C. J., and Gray, Haight, Werner, Willard Bartlett, and 
Hiscock. JJ., concur. 


Judgment accordingly. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL 


A number of important points regarding the interpretation of Sec- 
tion 97 of the insurance law of New York are suggested by this decision. 
The case seems to have been decided on the theory that the commissions 
allowed under the law must be determined in the case of each agent 
according to the aggregate of premiums which he may collect, not ac- 
cording to the premium on each individual policy or according to the 
aggregate amount of premiums which the company may receive from 
all sources. A non-judicial interpretation has claimed the right of the 
company to allow in commissions such sums as shall not in the aggre- 
gate exceed the prescribed percentage on all its business. This view is 
confirmed by an opinion of the Attorney General of New York, in ac- 
cordance with which the Superintendent of that state held under the 
Court of Appeals decision, in Boswell vs. Security Mutual Life, that the 
limitations of the section apply to the aggregate expenses, and not to 
the individual agent or policy. 

The decision assumes a contract obligation on the part of the com- 
pany to accept such otherwise desirable business as the agent may offer. 
Otherwise the law could be complied with without breach of contract 
by the company refusing in view of the legal limitation to accept new 
business at all. In other words, if the law be construed as prohibiting 
the writing of business whose acceptance involved the payment of ex- 
cessive commissions, is the imposition of such legal disability the 
impairment of its agency contracts? 

Again, what would be the status of the company if unable for finan- 
cial reasons to accept the new business offered on the contract terms? 
Would the contract obligations still apply? If not, is it obligated to ac- 
cept in view of the new law? May a company be justified under such a 
contract in refusing business on the ground that its technical solvency 
would be impaired? If not, is a company authorized to enter into such 
executory contracts relative to new business as it may be unable to 
perform without affecting its solvency, and if it may refuse on this ground, 
why not on the ground that a limitation has been imposed by the law? 
A similar line of argument applies to a company which has reached the 
limit allowed by the insurance law of New York to the amount of new 
business which it may write. 

It follows from the decision that special contracts with agents ante- 
dating the law are not subject to its limitations, and it would seem to 
follow that the aggregate commissions paid by a company on all its 
business may be in excess of the amount prescribed where such special 
contracts exist. 
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CUURT OF APPEALS OF KENTUCKY. 


COMMONWEALTH LIFE INS. CO. \ 
OF LOUISVILLE 


v8. 


BOWLING.* 


RECOVERY OF PREMIUMS. 


Ky. St. 1903, § 656, prohibits an insurer from discriminating between in- 
surants; and section 679, in substance, provides that certain matters 
may not be given in evidence in an action on a policy unless made a 
part thereof. Held, that an insured who had paid the first annual 
premium on a life policy could not recover the same on the ground 
that the policy was invalid because of a separate agreement whereby 
for services to be rendered by him he was to receive a deduction 
from the second premium, since the failure to comply with section 
656 did not render the policy void, and since in case of insured’s 
death during the first year the policy would have been enforceable; 
the separate contract not being admissible in evidence under sec- 
tion 679. 


[For other cases, see Insurance, Cent. Dig. § 459; Dec. Dig. § 198.] 


Appeal from Circuit Court, Nelson County. 

“Not to be officially reported.” 

Action by Stephen G. Bowling against the Commonwealth 
Life Insurance Company of Louisville, Ky. From a judgment 
for plaintiff, defendant appeals. Reversed. 


Joun S. KELLy and GrEeGory & MCHENry, for Appellant. 
WILLIAM W. SPALDING and H. W. Rivss, for Appellee. 


Nunv, J. 

On the 29th day of October, 1906, appellant issued, sold and 
delivered to appellee a policy of insurance for $5,000, for which 
it received from appellee the full annual premium of $277.85. 
On the 18th day of September, 1907, appellee instituted this 
action to recover from appellant the premium paid, because of 
the fact, as was alleged, that appellant entered into a contract 
with him at the same time that it issued and delivered the policy 
and which induced him to accept the policy, which was void for 
the reason that it was violative of section 656 of the Kentucky 
Statutes, which prohibits life insurance companies from making 
any distinction or discrimination in favor of individuals between 





% Decision rendered, Dec. 16, 1908. 1148. W. 327. 
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insurants of the same and equal expectation of life in the 
amount or payment of premiums or rates charged for the policy ; 
that by this separate contract, by which appellee was induced to 
accept the policy, for certain services to be rendered by appellee, 
he was to have a certain per cent credited on the second premium 
which was to be paid by him on the policy; that this was vio- 
lative of the section of the statutes referred to, and’by reason 
thereof the policy was void, and the contract of insurance was 
not binding upon either party; and that he paid the $277.85 to 
appellant without any consideration therefor, and asked that it 
be returned to him with interest. Appellant answered, and de- 
nied that the policy was void by reason of the execution of the 
separate contract which was known as the “Board of Consul- 
tation Contract”, and denied that this contract was prohibited 
by section 656 of the Kentucky Statutes, and claimed that the 
contract referred to was nothing more than the employment of 
persons for a consideration to enable it to increase its business, 
The lower courts determined that the policy and this separate 
contract should be read together as one contract, and that the 
separate contract was violative of section 656 of the Statutes, 
which made the policy contract also void, and that appellee was 
entitled to recover the premium paid by him. 

We deem it unnecessary to pass upon the validity of this 
special contract known as the “Board of Consultation Contract” 
or to determine whether it is violative of the section of the Stat- 
utes referred to. In our view of the question, the correctness of 
the judgment of the lower court does not depend upon the val- 
idity of this board of consultation contract. The only question 
necessary to be determined is whether the policy issued by ap- 
pellant to appellee for $5,000 was binding upon and enforceable 
against appellant in the event appellee had died within the twelve 
months for which the premium was paid. The policy which was 
issued to appellee was in the usual form, and if appellee had 
died within the year for which the premium was paid, and appel- 
lant had been sued for the amount of the policy by the bene- 
ficiary, it would not have been permitted to defend and defeat 
the recovery on the policy by setting up this separate contract, 
even though it was illegal, for the reason that the policy con- 
tract was executed and appellee had no part in the wrong, if 
any there was, and for the further reason that the separate con- 
tract could not have been considered as a part of the policy con- 
tract or introduced as evidence on the trial of the action for a 





SS PETS OE IPS SL ET 


146 Insurance Law Journal. [ Feb., 1909. 


recovery of the amount of the policy. See section 679, Ky. St. 
1903; Provident Savings Life Assur. Society of New York vs. 
Beyer, 67 S. W., 827, 23 Ky. Law Rep. 2460; American Guild 
vs. Wyatt, 100 S. W. 266, 30 Ky. Law Rep. 632. A failure to 
comply with the requirements of section 656 of the Kentucky 
Statutes does not render the policy void, for it only prescribes 
a penalty dgainst the company, officer, or agent of the company 
who violate it. Appellee received insurance for twelve months 
for the sum of $5,000, for which he paid $277.85, which was a 
valuable consideration and he should not now be permitted to 
recover it. 


For these reasons, the judgment of the lower court is re- 


versed, and remanded for further proceedings consistent here- 
with. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The decision is based by the court on the theory that the insured 
had received protection for the payment which he had made and could 
not have been deprived of it through the contract made. Therefore he 
was not entitled to recover back the money for which he had already 
received an equivalent benefit. Failure to recognize this principle has 
led to frequent actuarial fallacies in judicial determinations of the rights 
of the parties in the rescission of insurance contracts. 

The Attorney General of New York, in an opinion rendered in the 
case of the Bankers’ Life Insurance Company, August 11, 1900, held that 
the plan of a life insurance company in selecting an advisory board of 
policyholders to receive a pro rata share of a fund set aside for them in 
return for their services and influence is not an unlawful discrimination. 
It has been held, however, by the insurance department of that state 
that an agent may not be paid commissions on a policy on his own life. 
The question arises wherein the principle in this case differs, if at all, 
from that in the reduction of premiums in case of members of an ad- 
visory board. 

If, as held by the court, a violation of the statute involves only a 
specific penalty, as is the case in New York, and does nothing to affect 
the validity of the contract of insurance, does it not follow that if the 
separate contract is a violation it alone is void, and the relations of the 
company and the insured remain as if it had never existed? 
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SUPREME COURT OF INDIANA. 


CAYWOOD 
rs. 


SUPREME LODGE OF KNIGHTS & LADIES 
OF HONOR. (No. 21,269.)* 


CONTRACT—VALIDITY—LIMITING TIME TO BRING AC- 
TION. 

A provision in an insurance policy, limiting the time to bring suit there- 
on to a period less than that fixed by the statute of limitations, is 
valid, unless forbidden by statute. 

[For other cases, see Insurance, Cent. Dig. § 1545; Dec. Dig. § 622.] 


MUTUAL BENEFIT INSURANCE—PLEADING—INVALIDITY 
OF PROVISIONS. 

If a mutual benefit certificate holder desired to show herself within 
Burns’ Ann. St. 1908, § 4803 (Burns’ Ann. St. 1901, § 4923), invali- 
dating any condition in the policy of a foreign insurance company 
not to sue for a period of less than three years, she must allege and 
prove facts sufficient to bring the certificate on which she sues with- 
in the statute, as, that the company was a foreign corporation, etc. 

|For other cases, see Insurance, Dec. Dig. § 815.] 


WAIVER—PROVISIONS WAIVED—TIME TO BRING ACTION. 

A provision limiting the time within which an action may be brought 
on an insurance certificate, being for the company’s benefit, may be 
waived by it. 

[For =— cases, see Insurance, Cent. Dig. $§ 1551-1553; Dec. Dig. 
§ 623.] 


MUTUAL BENEFIT INSURANCE—PLEADING—PAYMENT OF 
ASSESSMENT. 

In an action on a mutual benefit certificate, the defense being nonpay- 
ment of an assessment, and plaintiff claiming that the company owed 
insured money for services which it should have applied to the as- 
sessment, the mere allegation that the company owed for the services, 
and that it was its duty to apply the money to payment of the as- 
sessment, was insufficient; it being necessary to allege positively 
the facts from which such duty arose. 

[For other cases, see Insurance, Dec. Dig. § 815.] 


MUTUAL BENEFIT INSURANCE—ASSESSMENTS—SUFFI- 
CIENCY OF PAYMENT. 

That a mutual benefit company owed insured money for services when 
an assessment was due would not authorize its application to the 
payment of an assessment on insured’s certificate, or constitute a 
paymient of such assessment, unless the company was directed or 
requested so to do. 


[For other cases, see Insurance, Cent. Dig. § 1906; Dec. Dig. 754.] 
a BENEFIT INSURANCE—EXECUTION OF CON- 


Where a mutual benefit certificate was not countersigned by the secre- 
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tary of the subordinate lodge, as required by the certificate, it was 
not completely executed. 


[For other cases, see Insurance, Dec. Dig. § 714.] 

MUTUAL BENEFIT INSURANCE—ACTIONS — EVIDENCE— 
PRESUMPTIONS—WAIVER. 

Even if a provision of a mutual benefit certificate, requiring it to be 
countersigned by an officer of the subordinate lodge, could be 
waived by the company, the mere possession thereof by insured with- 
out being so countersigned would not raise a presumption that the 
requirement was’ waived. 

[For other cases, see Insurance, Dec. Dig. § 817.] 


Appeal from Circuit Court, Hancock County; Edward W. 
Felt, Judge. 

Action by Ellen M. Caywood against the Supreme Lodge of 
Knights & Ladies of Honor. From a judgment on demurrer 
for defendant, plaintiff appealed. Transferred by the Appellate 
Court under the first clause of section 1394, Burns’ Ann. St. 
1908 (section 1337j, burns’ Ann. St. 1901), being section 10, Acts 
1901, p. 567, c. 247. Affirmed. 


GEORGE YOUNG, JOHN M. BAILEY and Wm. Warp Cook, 
for Appellant. 
W. A. HouGu and TayLor, Woops & WILLson, for Appellee. 


MONKS, J. 

This action was brought by appellant on a benefit certificate 
issued by appellee, a mutual benefit association, to appellant’s 
son, in which she was named as the beneficiary. The amended 
complaint is in two paragraphs. A demurrer for want of facts 
was sustained to the complaint, and judgment rendered on de- 
murrer against appellant. 

The errors assigned call in question the action of the court in 
sustaining said demurrer. The benefit certificate sued on con- 
tains the following provision: “No suit shall be commenced 
against the Supreme Lodge after one year from the date of the 
death of the member.” It appears from each paragraph of the 
complaint that the member to whom the certificate was issued 
died in the month of September, 1902. This action was com- 
menced June 30, 1905, more than two years after the death of the 
member named in said certificate. Appellant insists that said 
provision limiting the time in which suit must be commenced is 
void, citing Fagle Ins. Co. vs. Lafayette Ins. Co., 9 Ind. 443. The 
case cited followed French vs. Lafayette Ins. Co., 5 McLean, 
461, Fed. Cas. No. 5,402, which last-named case was disapproved 
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by the Supreme Court of the United States in Riddlesbarger vs. 
Hartford Ins. Co. (7 Wall.) 74 U. S. 386, 19 L. Ed. 257. This 
court, in Ins. Co. vs. Brim, rr1 Ind. 281, 12 N. E. 315, held that 
such a provision was not void, citing Riddlesbarger vs. Hartford 
Ins. Co., supra, and thereby overruled the holding in Eagle Ins. 
Co. vs. Lafayette Ins. Co., 9 Ind. 443, that such a provision was 
invalid. It is settled by the great weight of the authorities that 
a provision in an insurance policy limiting the time in which suit 
may be brought thereon to a period less than that fixed by stat- 
ute of limitations is binding, unless it contravenes a statute. 
Riddlesbarger vs. Hartford Ins. Co. (7 Wall.) 74 U. S. 386, and 
cases cited; Lewis vs. Metropolitan Life Ins. Co., 180 Mass., 
317, 62 N. E. 369, and cases cited; Sullivan vs. Prudential Ins. 
Co., 172 N. Y., 482, 65 N. E. 268; Fey vs. I. O. O. F. Mutual 
Life Ins. Co., 120 Wis. 358, 98 N. W. 206; Mead vs. Phoenix 
Ins. Co., 68 Kan. 432, 75 Pac. 475, 64 L. R. A. 79, 104 Am. St. 
Rep. 412, and cases cited; McFarland vs. Railway, etc., 5 Wyo. 
126, 38 Pac. 347, 677, 27 L. R. A. 48, 63 Am. St. Rep. 29; Ins. 
Co. vs. Brim, 111 Ind. 281, 12 N. E. 315; 29 Cyc. 216; 25 Cye. 
gio; 19 Am. & Eng. Enc. of Law (2d Ed.) 103, 104; Cooley’s 
Briefs on Law of Insurance, 3964-3967; Bacon on Mutual Socie- 
ties, § 443; Niblack on Mutual Benefit Societies, §§ 370, 371: 
May on Insurance, § 478; Kerr on Insurance, p. 423. 

We have, however, in this state a statute (section 4803, Burns’ 
Ann, St. 1908; section 4923, Burns’ Ann. St. 1901, in force since 
1865) which this court has held renders any provision, in the 
policy of a foreign insurance company doing business in this 
state, limiting the time within which suit can be brought thereon 
to less than three years, void. Ins. Co. vs. Brim, 111 Ind. 281, 
288, 289, 12 N. E. 315. It does not appear, from either para- 
graph ot the amended complaint, that appellee is a foreign cor- 
poration. There is nothing, therefore, in the complaint show- 
ing that appellant is entitled to the benefit of said section 4803 
(4923) supra, in regard to foreign corporations in this action. 
It is well settled that, to entitle appellant to the benefit of said 
section 4803 (4923) supra, she must allege and prove facts which 
will bring the certificate sued on within its provisions. Wier vs. 
State, 161 Ind. 435, 438, 68 N. E. 1023, and cases cited; Indian- 
apolis, ete., Co. vs. Foreman, 162 Ind. 85, 96, 69 N. E. 669, 102 
Am. St. Rep. 185, and cases cited. A stipulation limiting the time 
within which an action may be brought on an insurance policy 


or certificate, being for the benefit of the company, may be 
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waived by it. 4 Cooley’s Briefs on Law of Insurance, 3989-4000 ; 
Bacon on Mutual Benefit Societies & Life Ins. § 445; Grant vs. 
Lexington Ins. Co., 5 Ind. 23, 61 Am. Dec. 74; Thompson vs. 
Phoenix Ins. Co., 136 U. S., 287, 297-299, Io Sup. Ct. 1019, 34 L. 
Ed. 408; Lynchburg vs. Travelers Ins. Co., 79 C. C. A., 464, 149 
Fed. 954, 9 L. R. A. (N. S.) 654, and note. 

Appellant claims that, if said clause limiting the time within 
which suit must be brought on said certificate is valid, the alle- 
gations of the first paragraph are sufficient to prevent appellee 
from taking advantage thereof. It is not necessary for us to 
determine this question, because said paragraph is insufficient 
for other reasons. It appears from said first paragraph that the 
certificate was issued in consideration of the premium paid and 
the payment of $1.05 each month during the life of said John 
C. Caywood; that the monthly assessment of $1.05 for August, 
1902, was not paid, and on the 30th of said month, appellee for- 
feited said certificate for the nonpayment of said assessment. 
Appellant attempts to avoid the effect of the failure to pay said 
August assessment of $1.05, and said forfeiture of the certificate 
on that account, for the reason alleged that, during the month 
of August, appellee owed said Caywood, for services rendered by 
him for appellee “the sum of $2, which sum the defendant had 
the right io apply on the payment of the August assessment of 
$1.05, and should have applied on the August assessment levied 
on said policy, but wholly failed to do so; that said defendant re- 
fused to apply said sum of $2 on said payment, and on the 3oth 
day of August, 1902, forfeited said policy and still retained, and 
has ever since retained, said $2; that the September assessment 
of $1.05 was tendered to said defendant, and was refused by it, 
and said amourt was paid into court for the benefit and use of 
defendant”. It has been held that a life insurance policy cannot 
be. forfeited for the nonpayment of a premium or assessment 
when the company has in its possession dividends declared under 
said policy sufficient to pay the same, which it has the right to 
apply to such payment. Franklin, etc., Co. vs. Wallace, 93 Ind. 7: 
Girard Life Ins. Co. vs. Mutual Life Ins. Co., 97 Pa. 15; Mutual 
Life Ins. Co. vs. Girard, etc., Co., 100 Pa., 172; 3 Cooley’s 
Briefs on Law of Ins. pp. 2324, 2325, note. The mere allegation 
that appellee, during the nionth of August, owed said Caywood 
$2 for services rendered by him for appellee did not show any 
right or duty, on the part of appellee, to apply the same, or-any 
part thereof, to the payment of said August assessment. Will- 
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cuts vs. Northwestern Mutual Life Ins. Co., 81 Ind. 300; Butler 
vs. American, etc., Co., 42 N. Y. Super. Ct. 342; Pister vs. Bene- 
fit Ass’n, 3 Pa. Super. Ct. 50, 57-59; Smith vs. Penn Mutual 
Life Ins. Co. (1882) 11 Wkly. Notes Cas. (Pa.) 295; 1 Am. & 
Eng. Ency. of Law (2d Ed.) p. 291; 3 Cooley’s Briefs on Law of 
Ins. 2324, 2325, note. See, also, Leffingwell vs. Grand Lodge, 
86 Iowa, 279, 53 N. W. 243; Petrie vs. Mutual Benefit Life Ins. 
Co., 92 Minn. 489, 100 N. W. 236; Irvin vs. Rushville Tel. Co., 
161 Ind. 524, 69 N. E. 258, and cases cited. 

It is said in 21 Am. & Eng. Ency. of Law (2d Ed.) p. 291: 
“Where the insured is in the employ of the company, the fact 
that there was wages due him, at the time of his default in the 
payment of an assessment, sufficient to pay the assessment will 
not prevent a forfeiture for nonpayment, as the company is un- 
der no duty to apply such wages to the payment of the assess- 
ment.” And this was the theory of said paragraph, for it dverred 
as above set out, that “the defendant had the right to apply said 
$2 on the payment of the August assessment of $1.05, and should 
have applied it”, and “that the defendant refused to apply said 
sum of $2 on said payment”. It is not sufficient, however, to al- 
lege that it was the right or duty of the appellee to apply said 
$2, or any part thereof, to the payment of the August assess- 
ment, the same being the mere conclusion of the pleader, but 
the facts from which such right or duty arises must be clearly 
and positively alleged. Chicago, etc., R. Co. vs. Barker, 169 
Ind. 680, 681, 83 N. E. 369; Chicago R. Co. vs. Lain, 170 Ind. 
——, 83 N. E. 632, 633, 634, and cases cited; Chicago, etc., R. 
Co. vs. McClandish, 167 Ind. 648, 651-653, 79 N. E. 903, and 
cases cited; City of Buffalo vs Halloway, 7 N. Y. 493, 5 Am. 
Dec. 550, 552, and note, p. 554; Wabash R. Co. vs. Hassett 
(Ind.) 83 N. E. 705, 708, and authorities cited; Southern Ind. R. 
Co. vs. Fine, 163 Ind. 617, 621, 72 N. E. 589; Pittsburg, etc., R. 
Co, vs. Lightheiser, 163 Ind. 247, 251, 252, 71 N. E. 218, 660, 
and cases cited. “That said defendant refused to apply said sum 
of $2 on said payment” involves the assumption that appellee had 
been directed, requested, or otherwise empowered to apply said 
$2 in payment of said August assessment by said Caywood or 
his authorized agent, a fact which was not alleged in said para- 
graph, and without which it was insufficient. Lake Erie, etc., 
R. Co. vs. McFall, 165 Ind. 574, 581, 76 N. E. 400; Aiken vs. 
City of Columbus, 167 Ind. 139, 150, 78 N. E. 657, 12 L. R. A. 
(N.S.) 416; Malott, etc., vs. Sample, 164 Ind. 645, 647-652, 74 
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N. E. 245, and cases cited; Riley vs. State, 168 Ind. 657, 660, 81 
N. E. 726; Bliss on Code Pleading (3d Ed.) § 318. 

It is well settled that a demurrer admits only such facts as are 
sufficiently pleaded. Moreover, the benefit certificate sued upon 
calls for the “Protector and Secretary of Gage Lodge No. 1663” 
to countersign said “certificate and impress the seal” of said 
subordinate lodge, “hereto rendering the same valid and in full 
force”. Said benefit certificate appears to have been impressed 
with the seal of said subordinate lodge, but it was not counter- 
signed by the protector and secretary of said subordinate lodge. 
It cannot be said, therefore, to have been completely executed 
according to its own provisions. It has been held that an in- 
surance policy is not executed by attaching the insurer’s cor- 
porate seal, when the names of the president and secretary, 
called for by the attestation clause, are not signed thereto, nor 
when the same is not countersigned as required by its provisions. 
Peoria, etc., Ins. Co. vs. Walser, 22 Ind. 73; Globe Ac. Ins. Co. 
vs. Reid, 19 Ind. App. 203, 47 N. E. 947, 49 N. E. 291, and cases 
cited; Badger vs. American Pop. Life Ins. Co., 103 Mass. 244, 
4 Am. Rep. 547; McCully’s Adm’r vs. Phoenix, etc., Ins. Co., 18 
W. Va. 782; Prall vs. The Mutual Protection, etc., Society, 5 
Daly (N. Y.) 298; Kerr on Ins. pp. 85, 86. It may be the re- 
quirement that the same be countersigned by some person or 
persons named may be waived by the company, but there can be 
no such presumption from the mere possession thereof, when it 
has not been countersigned in the manner provided for. 

There are no facts alleged in the amended complaint showing 
that said requirement has in any way been waived by appellee. 
It follows that the court did not err in sustaining the demurer 
to the complaint. 

Judgment affirmed. 
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APPELLATE COURT OF INDIANA. 


DIVISION No. 1. 


MUTUAL RESERVE LIFE INS. CO. 
vs. 
ROSS. (No. 6,354. )* 


ON teie S OF POLICY—PAPERS ATTACHED 

Where the company in which plaintiff was originally insured transferred 
its policies and business to another company, and the latter com- 
pany sent insured a written notice of the contract of transfer be- 
tween the companies, with directions to attach it as a rider to his 
policy, when so attached, it, together with the old policy, constituted 
insured’s policy. 


[For other cases, see Insurance, Dec. Dig. § 134.] 


ACTIONS—PRESUMPTIONS. 

Where, upon the transfer of insured’s policy by the company in which 
he was originally insured to another company, the latter company 
notified him of the transfer, stating in the notice that the policy 
would be continued on the same terms, it will not be presumed, in 
an action on the policy, that the company did not have the power to 
insure him on the terms indicated. 


[For other cases, see Insurance, Dec. Dig. § 646.] 


ACTIONS—EVIDENCE—EXHIBITS. 

Where the company in which insured was originally insured transferred 
its policies and business to another company, and the latter com- 
pany sent insured a notice of the transfer, and requested him to at- 
tach the notice to his policy, but did not state the terms of the 
contract of transfer between the companies, in an action on the 
policy it was not necessary to file as an exhibit a copy of the con- 
tract of transfer, even if it was in writing. 


[For other cases, see Insurance, Dec. Dig. § 631.] 


Appeal from Superior Court, Tippecanoe County; H. H. Vin- 
ton, Judge. 

Action by Albert R. Ross, executor of Alexander Ross, de- 
ceased, against the Mutual Reserve Life Insurance Company. 
From a default judgment for plaintiff, and an order refusing to 
open the default, defendant appealed. Affirmed. 


G. H. Derrcu, for Appellant. 
JosEPH B. Ross and JAMES D. Parks, for Appellee. 


MYERS, J. 
The appellee, executor of the last will and testament of Alex- 
ander Ross, deceased, recovered judgment by default against the 
 % Decision rendered, Dec. 15,1903. 86N.E.606. |. 
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appellant. It is assigned here that the complaint does not state 
facts sufficient to constitute a cause of action. The judgment 
being by default upon the failure of the defendant to appear. 
such assignment tests the complaint with all the strictness of a 
demurrer in the court below for the same cause Erhardt vs. 
Pfeiffer, 29 Ind. App. 570, 64 N. E. 885; Sloan vs. Faurot, 11 
Ind. App. 689, 39 N. E. 539; Migatz vs. Stieglitz, 166 Ind. 361, 
77 N. E. 400. 

The complaint showed the death of the testator, and that let- 
ters testamentary were issued to appellant in September, 1905; 
that at the time of his death the testator was the owner and in 
possession oi a policy of insurance for $5,000, issued by the 
Northwestern Life Assurance Company of Chicago, IIl., on the 
life of the testator, payable at his death to his wife, or if she 
should not survive the insured, then to his executors, adminis- 
trators, or assigns; that on or about August 21, 1900, said 
Northwestern Life Assurance Company merged and consoli- 
dated with the Mutual Reserve Fund Life Association of New 
York; that on September 10, 1900, said last-named association 
sent to the testator a written notice, which was received by the 
latter, and of the following tenor :— 

“New York, September I, Igoo. 

‘To Alexander Ross, of Lafayette, Ind., Holder of Policy No. 
148804: This is to certify that at a meeting of the members of 
the Northwestern Life Assurance Company, held on the Ist day 
of September, 1900, at Chicago, IIl., all living members of said 
company in good standing, as shown by the books of said com- 
pany upon said day, were transferred to the Mutual Reserve 
Fund Life Association of New York. Said association accepts 
into membership as of that date (September 1, 1900) all such 
living members, transferred as provided in said contract of 
transfer, and will carry out the policy contract of each of such 
members, in the manner provided in and subject to the terms 
and conditions of said contract of transfer, so long as said mem- 
ber shall on his part pay his premiums, comply with all the terms 
of said contract of transfer, of the above-numbered policy, of 
the constitution and by-laws of said association, as they now ex- 
ist or may hereafter be amended, and the laws of the state of 
New York, it being expressly understood and provided that the 
terms of said contract of transfer shall at all times measure and 
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determine the extent of the obligation assumed by said associa- 
tion under each policy. 
“Mutual Reserve Fund Life Association, 
“Frederick A. Burnham, President. 


“Attest: Charles E. Camp, Secretary. 


“N. B.—Contract of transfer makes no change in the premium 
rate required or amount of lien under your policy, numbered as 
above, issued by the Northwestern Life Assurance Company.” 


It was also alleged that on or about April 17, 1902, said Mu- 
tual Reserve Fund Life Association reincorporated under the 
name of the Mutual Reserve Life Insurance Company, which 
“is identical with the Mutual Reserve Fund Life Association” ; 
that the wife of the testator, the beneficiary, died before his 
death; that the insured “fully and completely performed all the 
conditions and agreements of said contract of insurance, which 
he was required to perform’, and that the appellee had “per- 
formed all the conditions and agreements of said policy fully and 
completely”. “A copy of the policy sued on in this action” was 
made an exhibit. Other provisions of the contract need not be 
stated for the purpose of this case. 

It is contended on behalf of the appellant, that the foundation 
of the action is the contract of transfer referred to in the written 
notice ‘set out in the body of the complaint, and that a copy of 
that contract should have been filed with the complaint as an 
exhibit. The appellee points out that this contract is nowhere 
in the complaint alleged to be in writing, and that for the pur- 
pose of pleading it was not necessary, under the statute, to file 
a copy. It is further contended for the appellant that, if the 
contract in question be taken to be an oral contract, yet its terms 
or provisions should have been stated. The written notice oi 
the making of the contract of transfer was executed by the ap- 
pellant, and was sent by it to the insured, with written direc- 
tions to him to attach it, as as rider, to the policy already in his 
possession. When so attached it became a part of the policy, 
and the two papers together constituted a policy of the appel- 
lant. The terms of the transfer and consolidation were not set 
forth in the written notice, which indicated to the insured that 
all that was necessary to the creation of a contract of insurance 
between the appellant and the testator was to make the notice 
a rider to the policy of the merged company. No question as to 
the capacity of the appellant to assume such liability is presented 
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for decision. It will not be presumed that it had no capacity to 
insure the testator on the terms indicated in the notice, and we 
are of the opinion, upon the point here in controversy, that the 
so-called contract of transter should not be regarded, even 
though in writing, as a necessary exhibit in a suit upon the policy 
adopted by the appellant in its notice to the insured. At best it 
was no more necessary than the application of the insured, or the 
constitution and by-laws of the association, or the laws of the 
state of New York, mentioned in the written notice. Penn Mu- 
tual Life Ins. Co. vs. Norcross, 163 Ind. 379, 72 N. E. 132; Bird 
vs. St. John’s Episcopal Church, 154 Ind. 138, 56 N. E. 129: 
Continental Life Ins. Co. vs. Kessler, 84 Ind. 310. 

Looking to the next question presented by the record, we find 
the complaint was filed May 9, 1906. The summons was return- 
able June 12, 1906. On June 13, 1906, the appellant having failed 
to enter an appearance, judgment was rendered against it upon 
its default. The appellant’s motion, filed June 15, 1906, to set 
aside the default and judgment was overruled, and this ruling is 
assigned as error. In the appellants brief the facts upon which 
such relief was sought, as set forth in the affidavits filed in sup- 
port of the motion, are stated thus: “These affidavits state, in 
substance, the following facts: That on May 10, 1906, the 
appellant sent a copy ot the summons to its attorney in Indian- 
apolis, with request that he enter his appearance in the cause; 
that on the 17th day of May, 1906, this attorney dictated a letter 
to his stenographer, addressed to Mr. Quincy A. Earl, Clerk of 
the Court, as follows: ‘Please send me copy of the complaint 
in the above-entitled cause, omitting all exhibits, and enter my 
appearance for the defendant, together with your memorandum 
for charges of same, and I will remit.’ That by inadvertence the 
stenographer omitted in said letter the following: ‘And enter my 
appearance for the defendant.’ That on the oth of June, 1906, 
said attorney directed his stenographer to write to Mr. Ran- 
dolph, an attorney in Lafayette, to enter his appearance, to- 
gether with that of the writer in said case. That said attorney 
was absent from his office on the 11th, 12th, and 13th of June, 
and did not learn until the 14th of June that his stenographer had 
neglected to write the last-mentioned letter; that immediately 
said Randolph was communicated with, and it was learned that 
a default had been taken on the 13th day of June.” . With the 
motion to set aside the default answers of the appellant to the 
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complaint were tendered to the court, setting forth the appel- 
lant’s defense, the substance of which the brief purports to state. 

Appellant’s motion is based upon that part of section 135 of 
the Code (section 405, Burns’ Ann. St. 1y08) which reads as 
follows: ‘And shall relieve a party from a judgment taken 
against him through his mistake, inadvertence, surprise or ex- 
cusable neglect.” Appellant and its attorney had notice, at least 
on May 17th, that the return day of the summons was on June 
12th; and, unless an appearance was entered, appellant would 
be defaulted. It does not appear that anything occurred be- 
tween May 17th and June 13th to mislead appellant or its at- 
torney, or to cause either of them not to rely upon the notice 
which they had received. ‘The excuse offered for the failure to 
appear is that appellant’s attorney on May 17th dictated a let- 
ter to his stenographer, addressed to the clerk of the court, re- 
questing such clerk to enter his appearance of record, and that 
the stenographer failed to include in the letter such request, and 
therefore said attorney’s appearance was not entered. Whether 
appellant’s attorney signed or read the letter ts not shown, but 
if such a letter as was dictated had been received by the clerk, 
we are not prepared to say that such instructions alone were 
sufficient to show an appearance which would have precluded a 
default. McCormack vs. First National Bank, 53 Ind. 466, 471; 
Cassady vs. Reid, 4 Blackf. 178; Craig vs. Glass, 1 Ind. 89. As 
it is unnecessary to pass upon this question in the decision of 
the case now before us, we refrain from expressing an opinion 
upon it. The clerk was not requested by appellant's attorney 
to enter his appearance, and there is nothing in the record to 
warrant the attorney in believing that his appearance had been 
noted. During the interval between May 17th and June 13th 
neither the appellant nor its attorney appears to have taken any 
steps to ascertain whether an appearance was entered. It does 
appear that on June oth, and while there was still ample time, 
appellant’s attorney directed his stenographer to write to an 
attorney at Lafayette, and that on June 11th, 12th, and 13th he 
was absent. The last letter was not written. For aught that 
appears the attorney was in his office on June roth, and no ex- 
cuse is shown for the neglect of counsel to see to it that his in- 
structions to his stenographer were obeyed, or to make the 
request to the attorney at Lafayette by other means. Nor is 
there any explanation for his absence from his office on the days 
mentioned, or facts shown which would justify this court in say- 

Vou, XXXVIII.—11. 
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ing that appellant by its counsel was clearly excusable in not 
appearing in the Tippecanoe Superior Court on the 12th or 
13th of June. On the hearing of such a motion it should be made 
to appear that the attorney gave the matter at least such atten- 
tion “as a man of ordinary prudence gives to his important 
business”. Carr vs. First National Bank, 35 Ind. App. 216, 73 
N. E. 947, 111 Am. St. Rep. 159. Such a motion is addressed to 
the judicial discretion oi the trial court; and, unless we can say 
that upon the record before us there appears to have been an 
abuse of such discretion, whereby there has been undue inter- 
ference with the course of justice, the judgment of the lower 
court will not be disturbed on appeal. 
Judgment affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


MINCHO 
ve. 
BANKERS’ LIFE INS. CO. oF Crry or New Yor«.* 


CANCELLATION OF POLICY—ACTION FOR RESTORATION— 
DEFENSES. 

In a cuit to compel an insurance company to restore a policy. a sepa- 
rate defense that plaintiff had falsely and fraudulently represented 
and warranted that he had never applied for insurance on which a 
policy was not issued, or on which a policy was issued on a differ- 
ent plan from the one for which be had applied when he had been 
repeatedly declined insurance, and that as soon as defendant learned 
that the representations were false, and before the first anniversary 
of the policy, it notified plaintiff of its election to cancel, and that 
it was willing to return such part of the premiums paid as it was 
not entitled to retain, and prayed judgment for damages, etc., was 
not demurrable. 


[For other cases, see Insurance, Dec. Dig. § 237.] 


CANCELLATION OF POLICY—FRAUD—DAMAGES—RETEN- 
TION OF PREMIUMS. 

Where defendant insurance company sustained provable damages _ in 
consequence of plaintiffs fraud in inducing it to issue a policy which 
it thereafter canceled, it was entitled to offset such damages against 
the premium received, and was therefore entitled to rescind, as 
against a suit in equity to compel a reinstatement oi the policy, with- 
out restoring the entire premium. 

[For other cases, see Insurance, Cent. Dig. § 509; Dec. Dig. § 230.] 


% Decision rendered, Dec. 11, 1908. 113 N. ¥. Sup. 346. 





Life.] | Mincho vs. Bankers’ Life Ins. Co. of City of N.Y. 159 


Appeal from Special Term, New York County. 

Action by Gustav H. Mincho against the Bankers’ Life Insur- 
ance Company of the city of New York. From an interlocutory 
judgment sustaining a demurrer to a separate defense in the 
answer, defendant appeals. Reversed, and demurrer overruled. 

Argued before Patterson, P. J., and McLaughlin, Laughlin, 
Houghton, and Scott, JJ. 


Witson B. Brice, for Appellant. 
CHARLES N. MorGan (George E. Morgan and Sidney Smith, 
on the brief), for Respondent. 


LAUGHLIN, J. 

The plaintiff alleges that on the 19th of June, 1906, the defend- 
ant issued to him a policy of insurance on his life in considera- 
tion of a premium of $1,397.20, then duly paid, and of the agreée- 
ment on the part of the plaintiff to pay a like annual premium 
thereafter for thirteen years, and that on or about the 12th day 
of June, 1907, the defendant declared the policy of insurance can- 
celed and repudiated liability thereunder, and thereafter and 
on the roth day of June, 1907, refused to receive and receipt for 
the annual premium then due and duly tendered. The action is 
brought to have the policy declared in full force and virtue and 
to have it restored as an existing contract on the books of the 
defendant. 

That part of the answer to which a demurrer is interposed, 
alleges among other things, that plaintiff in his application for 
insurance falsely and fraudulently represented and warranted 
that he had never made application for life insurance on which 
a policy was not issued, or on which a policy was issued on a dif- 
ferent plan irom the one for which he applied, whereas he had 
repeatedly applied for and been declined insurance in other com- 
panies; that the policy contained an express provision that the 
statements made in the application were warranted by the appli- 
cation to be true; that as soon as the defendant learned that the 
representations were false, and before the first anniversary of 
the policy, it duly notified the plaintiff that it had elected to can- 
cel the policy and it did thereupon cancel it; that the defendant 
has sustained damages in consequence of the false representa- 
tions and breaches of warranty “in the sum of thirteen hundred 
and twenty-three ($1,323) dollars and upward”, and is willing to 
restore to the plaintiff the sum of $74.20, or such other amount 
as it may not be entitled to retain, and prays judgment adjudi- 
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cating its damages and awarding judgment to plaintiff for such 
part of the premium paid as it may not be entitled to retain. 

The learned court at Special Term held, on the authority of 
Moore vs. Mutual Reserve Fund Life Ass’n, 121 App. Div. 335, 
106 N. Y. Supp. 255, that the attempted rescission of the con- 
tract of insurance was ineffective on account of the failure of the 
defendant to return the premium paid. -That was an action by 
the insured to rescind the contract for fraud on the part of the 
company in inducing the insurance, and it was there held, the 
fraud being established, that plaintiff was entitled to have the 
contract rescinded and the premium paid returned, without de- 
duction on account of the insurance afforded by the policy dur- 
ing the period prior to the rescission thereof. That case, how- 
ever, is quite distinguishable from the one at bar. The court 
there properly held that the person guilty of the fraud was not 
entitled to retain the fruits of the contract. In the case now be- 
fore the court, on the facts admitted by the demurrer, the plain- 
tiff was guilty of fraud in obtaining the insurance, and the com- 
pany was not fully protected by the rescission of the policy, for 
it sustained a large amount of damages, which it claims the 
right to deduct from the premium paid, It is conceivable that 
such damages could be sustained, for it may have paid the pre- 
mium to agents from whom it cannot recover it. The company, 
on discovering the fraud, might have brought an action for a 
rescission of the policy and to have its damages determined by 
the court and deducted from the premium which it had received, 
manifesting a willingness to return the surplus premium over 
its damages, if any, to the insured. Instead of doing this, it 
stood on the annulment of the contract and awaited action by 
the insured, and, when he brought this action in equity for a 
restoration of his rights under the policy, it meets him with his 
fraud, which justified it in rescinding the contract, and asks the 
court to determine its damages and to award the plaintiff the 
difference between the premium paid and the damages sustained 
by it, precisely as if it had brought an affirmative action for a 
rescission of the contract. 

We are not called upon to decide whether the rescission would 
have been good at law. The majority of this court on the for- 
mer appeal (124 App. Div. 578, 109 N. Y. Supp. 179) expressed 
the view, which was doubtless obiter, that, if the defendant actu- 
ally sustained provable damages in consequence of the plaintiff's 
fraud in inducing it to issue the policy, it was entitled to offset 
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those damages against the premium received, and could, in those 
circumstances, effectually rescind the contract as against a suit 
in equity without restoring the premium in toto. We now au- 
thoritatively affirm those views. If it was not obliged to return 
the entire premium, then the fact that it does not show that the 
damages do not equal the premium should not render its at- 
tempted cancellation abortive; for it may well be that the na- 
ture of the damages is such that it cannot be said that they were 
fixed and definite, and that it should not be prejudiced for having 
left the amount to the decision of the court. 

It follows that the interlocutory judgment should be reversed, 
with costs, and the demurrer overruled, with costs, with leave 
to plaintiff to withdraw his demurrer on payment of costs. 

All concur . 


COURT OF CIVIL APPEALS OF TEXAS. 


MUTUAL RESERVE LIFE INS. CO, 
v8. 
SEIDEL.* 


POWER OF AGENT IN RESPECT OF CONTRACT. 


In the absence of an express restriction on his authority, an agent of a 
life insurance company has power to make a verbal agreement with 
an applicant for a policy that a premium note signed by the ap- 
plicant shall be surrendered in case the applicant declines to accept 
the policy. 

[For other cases, see Insurance, Dec. Dig. § 129.] 


AGENCY FOR INSURER—AUTHORITY—FRAUD OF AGENT. 


A life insurance company which authorized its agent to solicit and 
obtain insurance is responsible for the fraud of the agent in the 
line of his agency. 


[For other cases, see Insurance, Cent. Dig. $ 123; Dec. Dig. § 93.] 


RECOVERY OF PREMIUMS—FRAUD—ACTIONS. 


In an action against a life insurance company to recover the amount of 
a premium note, a complaint alleging that such note was delivered 
to defendant’s agent on the promise of such agent that the note 
should be surrendered to plaintiff in case he declined to receive a 
policy for which he had applied, and that such agent fraudulently 
negotiated the note to an innocent purchaser must be regarded as 
seeking rescission of the contract of insurance, and not damages, 
though the complaint does not pray for rescission; and hence plain- 


* Decision rendered, Nov.11, 1908. 1138S. W. 945. 
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tiff may obtain rescission on account of such fraud, though de- 
fendant did not authorize its agent to make the representations, and 
hence could not be held to respond in damages. 


[For other cases, see Insurance, Dec. Dig. § 198.] 


PREMIUMS—ACTION TO RECOVER PREMIUMS PAID— 
FRAUD—EVIDENCE. 

In an action against a life insurance company to recover the amount of 
a note given by plaintiff to defendant’s agent as premium on a 
policy which was not accepted by plaintiff, the fact that defendant’s 
agent, who procured the note on a promise that it should be sur- 
rendered in case plaintiff did not accept the policy, negotiated the 
note before the policy was tendered and at once disappeared, sup- 
ported a finding that the promise was made with intent to defraud. 


[For other cases, see Insurance, Dec. Dig. § 198.] 


AGENCY FOR INSURER—UNAUTHORIZED ACTS—EFFECT. 


If a promise by an agent of a life insurance company to an applicant for 
a policy that a. premium note should be returned to the applicant in 
case he did not accept the policy was unauthorized, the contract for 
the insurance was nugatory, and, where the agent fraudulently nego- 
tiated the note to an innocent purchaser before the policy was ac- 
cepted, the applicant was entitled to recover the amount of the note 
from the insurance company. 


[For other cases, see Insurance, Cent Dig. § 123; Dec. Dig. § 93.] 


CONTRACT—INCOMPLETE CONTRACT—PAYMENT OF PRE- 
MIUM—CONDITIONS. 


Where an applicant for a life insurance policy gave the agent of the 
insurer his note in payment of the first year’s premium on a prom- 
ise by the agent that the note should be returned in case the appli- 
cant should not accept the policy, there was no completed contract, 
and, where the agent wrongfully negotiated the note to an innocent 
purchaser before the policy was accepted, the applicant was entitled 
to recover the amount of the note from the insurance company on 
his refusal to receive the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 231-238; Dec. Dig. § 137.] 


Appeal from Goliad County Court; J. Gus Patton, Judge. 

Action by William Seidel against the Mutual Reserve Life 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


West, CHAPMAN & WEsT and FowLER & FOWLER. for Afp- 
pellant. 


G. E. Pore, for Appellee. 
Fy, J. 

This is a suit instituted by appellee to recover of appellant 
$282.63 evidenced by a promissory note for $282.63, given by 
appellee to one Underwood, an agent for appellant, in payment 
of the first premium on a policy for $10,000, which policy was 
rejected by appellee when it was tendered to him by appellant. 
The cause was submitted to the court, and judgment rendered 
in favor of appellee for the amount of his claim. 
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It wes alleged by appellee that he made an application to ap- 
pellant on one of its printed forms, at the instance and solicita- 
tion of its agent, for a policy of insurance for $10,000, and at the 
same time executed his note payable to the agent in the sum of 
$282.63 to pay the first premium. It was further alleged that 
appellee had an agreement with the agent that he would not ac- 
cept the policy after its issuance, unless he so desired, and that 
he might reject said policy and that the note was to be held by 
Underwood, and, in case appellee concluded not to accept the 
policy, then the note was to be delivered to appellee, and he was 
net to be bound by the same. It was alleged that a fraud was 
perpetrated by appellant’s agent in obtaining the execution of 
the note, and that on the day of its execution, before the policy 
was issued, he had sold the note to the First National Bank of 
Goliad, which was an innocent purchaser of the same, and that 
the money realized therefrom was sent to and accepted by ap- 
pellant. The testimony of appellee substantiated the allegations 
of the petition. He did not accept the policy when it was sent to 
him through the mail, but promptly rejected it and demanded 
return of the note. He aiterward learned of the negotiation of 
the note by the agent of appellant. There is no provision in the 
application or policy copied into the record that restricts the 
power of Underwood, the agent of appellant, in the making of 
verbal agreements with those seeking insurance. The parts 
copied into the record have reference to other matters, and do 
not touch upon the powers of the agent. Such being the case, 
Underwood was held out to appellee and the general public as 
fully authorized to make any contract that appellant could make. 
The insurance company could no doubt have entered into the 
agreement charged to the agent, and therefore the question must 
be considered as though it entered into the agreement with ap- 
pellee. 

There are allegations of fraud upon the part of the agent, and, 
though they are not as full and explicit as might be desired, in 
the absence of special exceptions being urged to the allegations. 
they will be considered sufficient to form the basis for the intro- 
duction of evidence. In this connection it may be stated that the 
fraud of the authorized agent will invalidate a contract entered 
into by him on behali of his principal, though in perpetrating the 
fraud he acted without the knowledge or consent of the princi- 
pal. Henderson vs. Railway, 17 Tex. 560, 67 Am. Dec. 675; 
Wright vs. Calhoun, 19 Tex. 412; Aultman vs. York, 71 Tex. 
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261,9 S. W. 127; McFarlane vs. McGill, 16 Tex. Civ. App. 298, 
41 S. W. 402. This principle applies to the ostensible as well 
as the actual agent; for, having put an agent in a position where 
he may perpetrate a fraud upon innocent parties, the principal 
will not be allowed to profit by such fraud by the claim that he 
had not authorized the perpetration of the fraud. Appellant in 
this case having clothed Underwood with authority to solicit 
and obtain insurance on the lives of persons, is responsible for 
the fraudulent as well as fair means resorted to by him in the line 
of his agency. Mechem, Agency, § 743, and note. It is the 
general rule that a promise to perform some act in the future 
will not amount to fraud in the eyes of the law; and although it 
may have been the propelling inducement to the execution of the 
contract, and though it may have been totally disregarded, it 
could not be made the basis for a rescission. ‘There is, however, 
an exception to the rule recognized in Texas, in this: that if 
at the time the promise is made it was the design and intention 
of the party making it to disregard it, and no intention to per- 
form it, and it was only made to deceive and entrap the other 
party, then such promise in case the refusal to perform took 
place would amount to such actual fraud as would justify and 
authorize the rescission of a contract induced by such promise. 
Railway vs. Titterington, 84 Tex. 218, 19 S. W. 472, 31 Am. St. 
Rep. 39; Collinson vs. Jefferies, 21 Tex. Civ. App. 653, 54 S. 
W. 28; O’Brion vs. Camp (Tex. Civ. App.) ror S. W. 557. 
Now, if this be an action of deceit, and not to rescind the con- 
tract, the action could not be maintained against appellant un- 
less it was impliedly authorized by it, for an incorporated body 
cannot, it is stated, be held for false representations even of its 
directors, unless it authorize such representations. Railway vs. 
McKinney, 55 Tex. 176. In this case, while there is no direct 
prayer for rescission, the effect of granting the relief sought by 
appellee is to destroy the contract of insurance, and render it 
null and void. It is to all intents and purposes a suit to rescind 
the insurance contract and return the premium paid by appellee. 
The facts in this case indicate clearly that the promise to hold 
the note was made by Underwood with no intention to hold it, 
but that it was made with the deliberate intention to mislead 
appellee, and entice him into giving a note which Underwood 
intended at the time to negotiate and place in the hands of an 
innocent purchaser. This is borne out by the fact that he sold 
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the note at once and disappeared, and nothing could be definitely 
ascertained as to what became of him. 

This case may be viewed from another standpoint, namely: 
If the agent, Underwood, acted, as claimed by appellant, in ex- 
cess of his authority in entering into the agreement that he did 
with appellee, then his acts in excess of his authority without the 
knowledge or consent of his principal rendered the contract 
nugatory, and neither party could obtain any advantage, and 
appellant should be compelled to return the money to appellee 
which it has unauthorizedly obtained from him. It should not 
repudiate the acts of its agent and still “oy by those acts. Ins. 
Co. vs. Hargus (Tex. Civ. App.) 99 S. W. 580. Again, if the 
evidence of appellee is true, and there was no effort to controvert 
it, no contract was ever entered into between him and appellant. 
He merely placed his promissory note in the hands of the agent 
to be held until the policy was returned, and then the contract 
was to be consummated, if appellee so desired. He held the 
power in his own hands to execute the contract, and without 
such necessary action on his part no contract ever existed, and 
appellant is unlawfully retaining money belonging to appellee. 

The judgment is affirmed. 


—-— -——— Se@—-- ee 


TOLSON VS. NATIONAL PROVIDENT UNION.* 
(Supreme Court of New York, Trial Term, Kings County.) 


MUTUAL BENEFIT—CHANGE OF BENEFICIARY. 


The by-laws of a fraternal! benefit association authorized a member to 
change his beneficiary and obtain a new certificate, but did not re- 
quire such designation of a new beneficiary, or the surrender of the 
original certificate to be in writing. A member, upon the death of 
his original beneficiary, authorized another to take the certificate to 
the appropriate subordinate council, and surrender it, and have a 
new certificate issued to himself. The certificate was surrendered ac- 
cordingly, but before a new certificate was delivered, although actu- 
ally issued to the new beneficiary, the member died. Held, that the 
change of beneficiary was complete at the member’s death. 


[For other cases, see Insurance, Cent. Dig. § 1951; Dec. Dig. § 784.] 

[For other definitions, see Words and Phrases, vol. 7, pp. 6054-6058; vol. 
8, p. 7783.] 

MUTUAL BENEFIT—PERSONS WHO MAY BE NAMED AS 
BENEFICIARIES—“RELATIVE”. 

“Relative”, as used in a by-law of a fraternal benefit association, con- 
fining the designation of a new beneficiary to a relative or dependent 


* Decision rendered Sept., 1908. 113 N. Y. Sup. 534. 
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of the member, is broad enough to include one who married a sister 
of the wife of the member. ; 
[For other cases, see Insurance, Cent. Dig. § 1935; Dec. Dig. § 771.] 


MUTUAL BENEFIT—PERSONS WHO MAY BE NAMED AS 
BENEFICIARIES—ESTOPPEL. 

The acceptance by a fraternal benefit association of assessments on a 
benefit certificate until after the death of the member estops it from 
resisting payment on the ground that, under its by-laws, one who 
married a sister of the wife of the member could not be named as 
beneficiary. 

[For other cases, see Insurance, Dec. Dig. § 760.] 


MITCHELL ET AL. VS. ALLIS ET AL.* 
(Supreme Court of Alabama.) 


RIGHT TO PROCEEDS—LIFE POLICY PAYABLE TO REPRE- 
SENTATIVES. 

A life policy payable to insured’s executors, administrators, or assigns is 
payable to his estate. 

= cases, see Insurance, Cent. Dig. §§ 1459, 1460; Dec. Dig. 
§ 553. 


RIGHT TO PROCEEDS—LIFE POLICY—RIGHTS OF CREDIT- 
ORS—EXEMPTIONS. 

Code 1896, § 2607, permits any one to insure his life for the sole benefit 
of his estate, his wife, or children, as shall be provided in the policy, 
the proceeds of which shall be exempt from creditors. Held, in view 
of the history of the statute, that a policy payable to insured’s estate 
was exempt from creditors as against the claims of his wife and 
children, and that the wife and children were also mentioned did not 
prevent such construction. 

[For other cases, see Insurance, Cent. Dig. § 1479; Dec. Dig. § 5090.] 


% Decision rendered, Nov. 25, 1908. 47 Southern 715. 


KAMES VS. NEW YORK LIFE INS. CO.* 
(St. Louis Court of Appeals. Missouri.) 


LIFE INSURANCE—ACTIONS—EVIDENCE. 

Where the issue, in an action on a life policy stipulating that the power 
of waiving a forfeiture or binding insurer by any promises can be 
exercised only by the president, vice-president, and other enumerated 
officers, not including the acting cashier of a branch office, was 
whether the premium due in December, 1897, had been paid, and it 
appeared that insured in January, 1899, wrote to the vice-president 


; * Decision rendered, Dec a 1908. 114 Ss. W. 85. 
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of insurer, stating that he would allow the policy to continue in 
force for the full amount, as therein provided, on a failure to pay 
premiums, a reply written by the acting cashier at the branch office, 
reciting that the policy would be automatically carried for a specified 
time, which would only be true if the premium due in December, 
1897, had been paid, was admissible to prove payment. 


[For other cases, see Insurance, Cent. Dig. § 1686; Dec. Dig. § 654%.] 


LIFE INSURANCE—ACTIONS—EVIDENCE. 

Where, in an action on a life policy, the issue was whether a certain 
premium had been paid, and insurer showed by its card systems at 
its home and branch offices that the premium had not been paid, evi- 
dence that the acting cashier in charge of the branch office had a 
book before him, from which he could learn whether or not the 
policy had lapsed because of the nonpayment of such premium, at 
the time he wrote to insured stating that the policy would be auto- 
matically carried for a specified time, which would only be true if 
such premium had been paid, was admissible. 


[For other cases, see Insurance, Cent. Dig. § 1686; Dec. Dig. § 654%4.} 


MICHIGAN MUT. LIFE INS. CO. VS. THOMPSON ET 
AL. (No. 6,470.)* 


(Appellate Court of Indiana, Division No. 2.) 


AGENTS—POWER OF LOCAL AGENTS—APPOINTMENT OF 
OTHER AGENTS. 

A local agent of an insurance company for a county has no authority to 
appoint another as its agent. 


{For other cases, see Insurance, Cent. Dig. § 118; Dec. Dig. § 88.] 


AGENTS—AGENCY FOR INSURED—AGREEMENT TO PRO- 
CURE INSURANCE. 


Where an agent of a life insurance company which had rejected an ap- 
plication, told applicant’s husband that he could procure insurance 
in another company, and applicant’s husband told him to “go ahead 
and get her in any good company”, and the agent obtained a policy 
through an agent of another company, he was the agent of the ap- 
plicant, and not of the insurer. 


[For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.] 


PREMIUMS—PAYMENT TO OTHER THAN AGENT—RATIFI- 
CATION BY INSURER. 


If a person paid a first premium to another whom he had authorized to 
" secure life insurance, and the application was rejected by the com- 
pany, such other person not being an agent thereof, the person pay- 
ing the premium could not recover the money from the company if 
it had not received the money, and had no knowledge of it; but, if 
it received the money, or had knowledge of its payment and acted 
upon the application, it would make the person receiving the pre- 
mium its agent by ratification, and would be liable for the money. 


[For other cases, see Insurance, Dec. Dig. § 108.] 
* Decision rendered, Dec. 17,1908. 86 N. E. 503. 
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POLICY—NECESSITY FOR DELIVERY. 


Where an application for life insurance recites that the contract shall 
be completed only by delivery of the policy, or that the policy shall 
not be in force until its delivery to the applicant, the contract will 
not become binding on the company until the policy is delivered, 
especially where the policy provides that it shall not take effect un- 
less it is delivered while the applicant is in good health. 


[For other cases, see Insurance, Cent. Dig. § 225; Dec. Dig. § 136.] 


POLICY—DELIVERY—DELIVERY TO AGENT FOR UNCON- 
DITIONAL DELIVERY TO APPLICANT. 


The rule that receipt by an agent from his insurance company of a 
policy to be unconditionally delivered by him to the applicant is in 
law a delivery to the applicant, though the agent never surrender 
possession of the policy, and though its delivery to the applicant be 
by contract made essential to its delivery, did not apply, where the 
first premium had not been paid to the company or its agent, but to 
an agent of the applicant of which payment the company had no 
notice, and the applicant was so seriously ill when the policy was 
received by the company’s agent that she afterward died, and the 
policy and application provided that the policy should not take ef- 
fect unless the first premium was paid and insured was in good 
health at the time the policy was delivered to her. 


[For other cases, see Insurance, Cent. Dig. § 226; Dec. Dig. § 136.] 


KING VS. HARTFORD LIFE & ANNUITY INS. CO.* 
(Kansas City Court of Appeals, Missouri.) 


LIFE INSURANCE--NONPAYMENT OF ASSESSMENTS—FOR- 
FEITURES—ACTIONS—BURDEN OF PROOF. 

Where, in an action on a fife policy, it was admitted that insured was a 
certificate holder in good standing up to the time he defaulted in 
payment of an assessment, the burden was on defendant to show 
affirmatively the existence of the facts on which it predicated its 
right to declare a forfeiture, and to prove that the assessment was 
necessary and not excessive, and was levied in the manner and for 
the purposes prescribed in the contract. 


[For other cases, see Insurance, Cent. Dig. § 1657; Dec. Dig. § 646.] 


LIFE INSURANCE—EXCESSIVE ASSESSMENTS—RIGHTS OF 
CERTIFICATE HOLDER. 

A certificate holder in an assessment company of whom an excessive 
assessment is demanded need not tender a sum equivalent to a legal 
assessment in order to prevent a forfeiture, but may stand on his 
right to refuse to acknowledge any liability to respond to such ille- 
gal assessment. 


[For other cases, see Insurance, Cent. Dig. § 926; Dec. Dig. § 362.] 
LIFE INSURANCE—NONPAYMENT OF ASSESSMENTS—FOR- 
FEITURE—EVIDENCE. 


Where, in an action on a life policy, plaintiff claimed that an alleged 
forfeiture for nonpayment of an assessment was illegal, because the 


% Decision rendered, Oct. 5, 1908. Rehearing denied, Dec. 1, 1908. 1148. W. 63. 
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assessment was unnecessary Owing to the existence of a trust fund 
sufficient to pay assessments, a report filed by defendant with the 
Superintendent of Insurance pursuant to Rev. St. 1809, § 7880 (Ann. 
a 1906, p. 3740), was admissible to show defendant’s financial con- 
ition. 


[For other cases, see Insurance, Dec. Dig. § 654%4.] 


LIFE INSURANCE — ASSESSMENTS — NECESSITY — SUFFI- 
CIENCY OF EVIDENCE. 


In an action on a life policy, evidence held to show that an assessment 
levied by defendant was unnecessary. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


SECURITY MUT. LIFE INS. CO. VS. RILEY.* 
(Supreme Court of Alabama.) 


FORFEITURE—NONPAYMENT OF PREMIUMS—DEFAULT AS 
GROUND FOR FORFEITURE. 


The nonpayment of premiums of a life insurance policy when due will 
work a forfeiture of a policy which provides that it shall be invalid, 
unless the premiums are paid when due. 


[For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349.] 


WAIVER OF FORFEITURE—RETENTION OF PREMIUM. 


Though a policy provides that it shall be invalid unless the premiums 
are paid when due, the receipt and retention of overdue premiums 
by the company is a waiver of the forfeiture. 


[For other cases, see Insurance, Cent. Dig. § 1056; Dec. Dig. § 392.] 


WAIVER OF FORFEITURE— POWERS OF OFFICERS TO 
WAIVE. 


A provision in a policy that a forfeiture cannot be waived except by a 
written agreement signed by certain officials refers only to express 
agreements, and does not prevent an implied or parol waiver of a 
forfeiture. 


[For other cases, see Insurance, Cent. Dig. § 1026; Dec. Dig. § 388.] 


WAIVER OF FORFEITURE—POWER OF OFFICERS. 


The acts of officers and agents of an insurance company are imputable 
to the company, including notice to such officers, and hence the gen- 
eral manager of an insurance company’s Southern Department, who 
had supervision of all transactions in a number of states, and re- 
ceived all premiums collected in that territory, could waive a for- 
feiture for nonpayment of a premium when due by thereafter receiv- 
ing and retaining it with knowledge that it was overdue when paid, 
though the company’s contract with him prohibited him from exer- 
cising such authority, which fact the persons dealing with such agent 
did not know. 


[For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375.] 


WAIVER OF FORFEITURE—NOTICE TO OFFICERS. 


Defendant’s general agent, by receiving a check dated May 7th from 
the company’s collecting agent on May 8th for the amount of a pre- 


~ % Decision rendered, Nov. 26, 1908. 47 Southern 735. 
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mium, was bound to inform himself whether the premium was over- 
due when paid, it being due on the Ist, and, by his failure to do so, 
he waived a forfeiture for nonpayment thereof when due. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


— ———— oq —______—__ 


LITTLE VS. BERRY.* 
(Court of Appeals of Kentucky.) 


POLICIES—ASSIGNMENT—EVIDENCE. 


An entry in a pocket memorandum book kept by deceased of a note 
given by him, reciting that defendant, a surety, held a $5,000 policy 
to secure him, the entry not being dated and the policy not being 
described, was not an assignment of the policy. 

[For other cases, see Insurance, Cent. Dig. § 479; Dec. . Dig. § 209.) 


*% Decision rendered, Dec. 2, 1908. 11 38.) Ss. W. 902. 
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FAUROT ET AL. VS. SWAN ET AL,.* 
(Supreme Court of Michigan.) 


ASSESSMENTS—OBLIGATION TO PAY. 

Any obligation of a member of a beneficial association to pay assess- 
ments rests on contract, express or implied, or is imposed by statute. 

[For other cases, see Insurance, Cent. Dig. § 1878; Dec. Dig. § 731.] 


ASSESSMENTS—OBLIGATION TO PAY. 


Pub. Acts 1887, p. 90, No. 83, under which lodges of the Ancient Order 
of United Wesboion are incorporated, not imposing any obligation 
on members to pay assessments, and one joining it not having ex- 
pressly promised to pay them, and the contract providing for for- 
feiture of the rights of a beneficiary, without action, if an assess- 
ment is not paid within a month, a promise of the member to pay it, 
making him personally liable, will not be implied. 

[For other cases, see Insurance, Cent. Dig. § 1878; Dec. Dig. § 731.) 


*% Decision rendered, Dec. 21, 1908. 118 N. W. 955. 
—_——0+@—_—__ — 


FARRENKOPH ET AL. VS. HOLM.* 
(Supreme Court of Illinois.) 
MUTUAL BENEFIT INSURANCE—WAIVER—RELATIONSHIP 
OF BENEFICIARY. 


Where the agent of a beneficial insurance society made the policy re- 
cite that the beneficiary was insured’s cousin when he knew she was 


* Decision rendered, Dec, 15, 1908. 86 N. E. 702. 
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his affianced wife, the society waived its right to object to the valid- 
ity of the certificate on the ground that the relationship of the bene- 
ficiary was not correctly stated. 


[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 


MUTUAL BENEFIT INSURANCE — BENEFICIARIES—AFFI- 
ANCED WIFE. 

Under Hurd’s Rev. St. 1905, c. 73, § 258, and Act 1893, p. 130, as amended 
by Act 1895. p. 178, relating to benefit societies, and providing that 
benefits may be made payable to “heirs, blood relations, afhianced 
husband or affianced wife, or to persons dependent upon members”, 
an affianced wife may become a beneficiary though not dependent, 
and though the constitution and by-laws of the society limited the 
beneficiaries to relatives and dependent members. 


[For other cases, see Insurance, Cent. Dig. § 1937; Dec. Dig. § 769.] 


MUTUAL BENEFIT INSURANCE—RIGHTS OF REPRESENTA, 
TIVES OF BENEFICIARY. 

Where a mutual benefit certificate described the beneficiary as insured’s 
cousin when she was in fact his affianced wife, an affianced wife be- 
ing a proper beneficiary under its charter, and the company having 
waived the objection, insured’s heirs could not object to the misde- 
scription of the beneficiary in the policy. 

[For other cases, see Insurance, Dec. Dig. § 795.] 


MUTUAL BENEFIT INSURANCE—SUFFICIENCY OF EVI. 

DENCE. 

In an action by insured’s heirs against the beneficiary of a benefit cer- 
tificate held by him, evidence held insufficient to show that insured’s 
relations with such beneficiary were immoral. 

[For other cases, see Insurance, Dec. Dig. § 8f9.] 


aoe BENEFIT INSURANCE—SUFFICIENCY OF EVI- 

E E. 

In an action by the heirs of insured for the amount of a benefit policy 
payable to defendant, who claimed to be insured’s affianced wife, 
evidence /ield to sustain the chancellor’s finding on conflicting evi- 
dence that such relation existed. 


[For other cases, see Insurance, Dec. Dig. § 819.] 
— —~- --@e@ —-—— -— 


WARD VS. CITIZENS’ LIFE INS. CO.* 
(Court of Appeals of Kentucky.) 


STOCK COMPANIES—ACTIONS—VENUE—“AGENT”. 


Plaintiff sued for the value of services as agent under a contract of em- 
ployment made in M. County with defendant insurance company 
through its president; defendant’s principal place of business being 
in J. County. Civ. Code Prac. § 71, provides that, excepting certain 
actions, an action against an incorporated insurance company may 
be bronght in the county where its principal place of business is 
situated; or, if it arise out of a transaction with an agent of the 
corporation, it may be brought in the county where the transaction 
took place. Held, that plaintiff could sue in M. County, where the 


* Decision rendered, Dec. 18, 1908. 1148. W. 751. 
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transaction took place; the president being an agent of the com- 
pany within the statute. 


[For other cases, see Insurance, Dec. Dig. § 36.] 
[For other definitions, see Words and Phrases, vol. 1, pp. 262-270; vol. 
8, Pp. 7569.] 


KNIGHTS OF THE MODERN MACCABEES ET 
AL. VS. BARRY.* 


(Supreme Court of Michigan.) 


BENEFICIARY SOCIETIES—EXEMPTION FROM GENERAL 
LAW. 


Pub. Acts 1893, p. 186, No. 119, relating to fraternal beneficiary associa- 
tions, provides that such associations shall be governed by the act, 
and shall be exempt from the provisions of the insurance laws of 
the state, except as provided by the act, and that the act shall not 
apply to any corporation or association carrying on the business of 
life, health, casualty, or accident insurance for profit. Held, that 
Acts 1907, p. 243, No. 180, entitled “An act relating to the provisions 
of life insurance policies”, does not apply to fraternal associations. 

[For other cases, see Insurance, Dec. Dig. § 688.] 


Grant, C. J., and Hooker and Moore, JJ., dissenting. _ 
" % Decision rendered, Nov. 30, 1908. 118 N. W. 585. 





NEW YORK LIFE INS. CO. VS. McDEARMON ET AL.* 
(Kansas City Court of Appeals. Missouri.) 


BOND OF AGENT—CONSTRUCTION—“FOR THE PURPOSE 
OF ENLARGING HIS BUSINESS OR OTHERWISE”. 


A bond given to an insurance company to secure performance of the 
duties of its agent appointed to procure applications for insurance 
provided that the principal and sureties should be liable for loans 
or advances made to the agent during his agency “for the purpose 
of enlarging his business or otherwise”. Held, that it was the intent 
of the parties to secure the payment of loans or advances made for 
the specific purpose of enlarging the agent’s business, and advances 
for the support of the agent’s family, being merely personal, were 
not for that purpose within the meaning of the bond, and were not 
covered thereby. 


[For other cases, see Insurance, Dec. Dig. § 83.] 


% Decision rendered, Nov. 16,1908. Rehearing denied Dec. 7,1908, 1148S. W. 57. 
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WHITTAKER VS. MUTUAL LIFE INS. CO. OF 
NEW YORK.* 


(Kansas City Court of Appeals. Missouri.) 


LIFE POLICIES—LAW GOVERNING. 
A life policy issued in Missouri by a foreign company is governed by the 
ih of that state. 


|For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.] 


LIFE POLICIES—DEFAULT IN PREMIUMS—EFFECT. 

Under Rey. St. 1899, § 7807 (Ann. St. 1906, p. 3752), after payment of 
three jae premiums, a life policy is not forfeited by a subsequent 
default, regardless of its terms; three-fourths of the net value of 
the policy being treated as a premium for extended insurance. Sec- 
tion 7900 (page 3755) makes the three preceding sections inappli- 
cable to policies providing for the “unconditional” commutation of 
the policy for nonforfeiture paid-up insurance. <A _ policy provided 
that on default after payment of three premiums it should become a 
policy for paid-up insurance for a specified amount, “unless there 
should be an unpaid loan on the policy”. Held, that the policy is not 
within section 7900, and that it is controlled by section 7897. 

|For other cases, see Insurance, Dec. Dig. § #7) 





* Decision rendered, Nov. 16, 1908. Rehearing denie ar Dec. 1908. 114 8. W. 53 


SAUTTER VS. SUPREME CONCLAVE, IMPROVED 
ORDER OF HEPTASOPHS.* 


(Court of Errors and Appeals of New Jersey.) 


MUTUAL BENEFIT—CONTRACT—SUBSEQUENTLY ENACTED 
BY-LAWS—EFFECT. 

Where the application for membership in a beneficial order contained an 
agreement on the part of the applicant to conform in all respects to 
the laws, rules, and usages of the order then in force or which 
might be thereafter adopted, and the benefit certificate issued upon 
said application set forth that the statements in the application made 
were made a part of the contract and upon condition that the mem- 
ber should comply in the iuture with the laws, rules, and regulations 
then governing the order or that might thereafter be enacted, held, 
that a by-law, passed after the issuance of the benefit certificate, 
impajring or avoiding the contract evidenced by it, wouid be con- 
strued as affecting contracts entered into after its adoption; and 
held, further, that such by-law would not be applicable to a contract 
entered into before its adoption, because not being in furtherance of 
such contract, but destructive of it. 

|For other cases, see Insurance, Cent. Dig. § 1 855; Dec. Dig. § 719.] 


% Decision rendered, Nov. 16.1908. 71 Atlantic 232. 
VoL. XXXVITII.—12. 
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JOHNSON VS. BANKERS’ UNION OF THE 
WORLD. (No. 15,356.)* 
(Supreme Court of Nebraska.) 


MUTUAL BENEFIT—CHANGE OF CERTIFICATE—POWER. 

Where a fraternal benefit association has not complied with the provi- 
sions of section 1, c. 47, p. 266, Acts 1897, and adopted a representa- 
tive form of government, its governing body is without power to 
adopt a constitution or by-law, or to amend the same, changing the 
terms and obligations of a mutual benefit certificate theretofore is- 
sued to one of its members. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


MUTUAL BENEFIT—DEDUCTIONS FROM FACE VALUE— 
AMOUNT. 

Where the constitution and by-laws of a beneficial society provide that, 
on the death of a member, the amount due on his certificate shall 
be ascertained by deducting from its face value the monthly assess- 
ments from the death of the member to the expiration of the life ex- 
pectancy of such member at time of entry, with 4 per cent interest 
thereon, and the constitution and by-laws are afterward changed, in- 
creasing the monthly assessments to be collected, but such increased 
assessments are not demanded or collected from old members, but 
only from persons thereafter joining, and the old members continue 
to pay at the old rate until the death of a certificate holder, held, that 
the society in settling with the beneficiaries of the deceased mem- 
ber cannot decrease the amount of the recovery, but is entitled to 
deduct the difference between the rate of the monthly assessment 
in force when the certificate was issued and the increased rate pro- 
vided by the amendment, computed from the time when the new 
rate went into effect up to the date of the death of the member, and 
not for the balance of the life expectancy of such deceased member. 


[For other cases, see Insurance, Dec. Dig. § 791.] 
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*% Decision rendered, Dec. 17, 1908. 118 N. W. 1104. 


POTIEVSKA Vs. INDEPENDENT WESTERN 
STAR ORDER.* 


(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSU YCE—ACTIONS FOR BENEFITS 
—PROVISIONS OF “CONS TITUTION, 

Under the constitution and by-laws of a beneficial association, the sub- 
ordinate lodge was required to notify the grand secretary of the 
death of a member, iurnish the facts and a certificate of the board 
of health and the endowment committee was to investigate the 
claim and report to the executive board, who was to give notice of 
their decision to the beneficiary through the grand secretary. After 
receiving the notice through the grand secretary, the beneficiary was 
not required to go further before suing in court. The grand master, 
who had the power of general superintendent of the order and was 





% Decision rendered, Dec. 15, 1908. 114 8. W. 572. 
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a member of all committees and had authority to pay valid death 
claims, notified plaintiff's attorney that her claim would not be paid. 
Held, that the action of the grand master operated to bind the order, 
and plaintiff was at liberty to sue on her claim, without proceeding 
further under the constitution and by-laws of the order. 

{For other cases, see Insurance, Cent. Dig. §§ 1087, 1988; Dec. Dig. 
§ 805. ] 


McCOY VS. BANKERS’ LIFE ASS’N OF DES 
MOINES, IOWA.* 


(Kansas City Court of Appeals. Missouri.) 


LIFE INSURANCE—FORFEITURE OF POLICY—ASSESSMENT 
OR OLD LINE COMPANY. 

Defendant life insurance company is an assessment company and not an 
old line insurance company, so that Rev. St. 1899, § 7897 (Ann. St. 
1906, p. 3752), as to nonforfeiture of policies, does not apply; sec- 
tion 7901 (page 3750) declaring a contract whereby a benefit is to 
accrue to a person named therein, on the death of a person also 
named therein, the payment of which benefit is in any manner de- 
pendent on the collection of an assessment on persons holding simi- 
lar contracts, to be a contract of insurance on the assessment plan, 
and there being under defendant’s organization no other means of 
raising funds to pay death losses except by assessment on its mem- 
bers; its plan being for each applicant at entry to pay to it $1 for 
each year of his age, to be placed in a guaranty fund, such sum, in 
case he dies a member, to be paid to his beneficiary, in addition to 
the amount named in his certificate, but, if his membership is for- 
feited, to pass to a reserve fund, to be used only as an emergency 
fund for paying death losses when they exceed a certain amount per 
year, and the only other provision being for payment of quarterly 
assessments based on the estimated amount needed for death losses 
for the year, and prorated among the members in accordance with 
the amount they paid into the guaranty fund. 


[For other cases, see Insurance, Dec. Dig. § 349.] 


* Decision rendered, Dec. 7, 1908. 1148S. W. 551. 


DAVIDSON’S EX'R VS. HIEATT ET AL.* 
(Court of Appeals of Kentucky.) 


LIEN ON POLICY—ACTIONS TO DECLARE—JUDGMENT. 

The judgment in an action to establish a lien on the proceeds of a life 
policy assigned to secure a debt the options under which had not 
then become available cannot be complained of because simply ad- 
judging a lien on the proceeds and not further adjudging the right 


* Decision rendered, Dec. 1, 1908. 1138. W. 891. 
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to surrender the policy when the options should become available 
and receive the amount due upon the option that would realize the 
most money and apply the proceeds to the debt. 

[For other cases, see Insurance, Dec. Dig. § 222.] 


THOMPSON VS. METROPOLITAN LIFE INS. CO.* 
(Supreme Court of New York, Appellate Division, Fourth Department.) 


LIFE INSURANCE—REPRESENTATIONS AS TO HEALTH— 
FRAUD—QUESTIONS FOR JURY. 

Where insured, an epileptic, on applying for a life policy, told the insur- 
er’s agent that he had fits, describing the marked features of the dis- 
ease and the frequency of the seizures, the question whether he was 
guilty of fraud in failing to disclose the precise kind of fits from 
which he suffered was for the jury. 

[For other cases, see Insurance, Dec. Dig. § 668.] 


LIFE INSURANCE—REPRESENTATIONS AS TO HEALTH— 
FRAUD—SUFFICIENCY OF EVIDENCE. 

Where insured in his application stated that he had never been under 
treatment in any dispensary, hospital, etc., the bare statement of 
plaintiff, the beneficiary, after the death of insured, in answer to 
the question whether deceased had ever been an inmate of or re- 
ceived treatment at any hospital, etc.: “Yes, about eight years, but 
do not remember what for”—was insufficient to sustain the imputa- 
tion of fraud. 

[For other cases, see Insurance, Dec. Dig. § 665.] 


McLennan, P. J., dissenting. 


*% Decision rendered, Nov. 25, 1908. 113 N. Y. Sup. 225. 
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FIRE. 
UNITED STATES CIRCUIT COURT. 


FRIES-BRESLIN COMPANY ) 


v8. 
BERGEN & SNYDER. \ 


HEADNOTE. 

Where insurance brokers are employed by insured with no specific 
instructions as to the companies from which policies are to be secured, 
and are intrusted by the insured with the physical possession and con- 
trol of the policies issued, held: It is the duty of the brokers to 

1. Get policies that insure the property. 

2. Inform the insured if they fail to secure valid insurance. 

3. Inform the insured of the conditions of the policies they secure, 
so that the insured may live up to these conditions and avoid a violation 
thereof. 


Charge of THE Court. 
HOLLAND, J. 

Gentlemen of the Jury :— 

This is a suit in trespass, brought by Fries-Breslin Company, 
a corporation of the state of New Jersey, against William Bergen 
and John A. Snyder, citizens of the state of Pennsylvania, resid- 
ing here in Philadelphia. They are sued individually, having 
been engaged in the insurance business together in the city of 
Philadelphia. The suit is instituted for the purpose of recover- 
ing damages in the amount of $110,000, not against any insur- 
ance companies, but against these defendants or brokers, alleged 
to have been employed by the plaintiff company. The plaintiff 
company, therefore, is suing them to recover for having neg- 
lected, as it alleges, to perform their duties as its employees as 
insurance agents or brokers, in that they failed to get such in- 
surance, and keep the plaintiff company and its managers so 
posted, as to enable it to collect that insurance when the fire 
occurred on the 3d day of October, 1904. 

Now, it seems that there is no doubt about the fact that 
Bergen & Snyder were the agents or brokers for the purpose 
of attending to the insurance of Fries-Breslin Company. They, 
for a number of years, beginning way back in 1893, it appears 
from the evidence, had charge of the plaintiff’s insurance, down 
until the year 1904. And it is charged that in the last year of 
that insurance, and prior thereto, that by reason of the negli- 
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gence of the defendants in securing insurance and in failing to 
keep the plaintiff’s officers informed as to the kind of insurance, 
that the plaintiff company lost this amount of money, one hun- 
dred and ten thousand dollars, in that they failed to collect that 
much on the policies after the fire occurred. 

The plaintiff company alleges in its statement of claim the jol- 
lowing :— 

“The defendants were insurance agents or brokers for the 
plaintiff from the year 1893 to and including the year 1904, and 
as such brokers were employed by the plaintiff to procure poli- 
cies of insurance against loss by fire upon its property, to wit, 
its mill or factory and other buildings, its machinery, fixtures 
and stable contents, its merchandise, designs and supplies in the 
sum of three hundred thousand dollars ($300,000), and to keep 
the same at all times so insured by good and valid insurance 
policies by the terms of which in case of loss by fire the amount 
of such loss would be payable to the plaintiff and as such agents 
or brokers the defendants entered upon their duties and essayed 
to keep the property aforesaid insured as aforesaid. 

“The plaintiff avers that at the time of such employment it in- 
formed the defendants that the said property was incumbered 
by a mortgage which included in its lien all the real and per- 
sonal property of the plaintiff, and that subsequently when a 
second mortgage was negotiated it informed the defendants that 
the said property was incumbered by two mortgages which in- 
cluded in their lien all the real and personal property of the 
plaintiff, to wit, one mortgage to Wilson Fitzgerald in the sum 
of $50,000, and one to John J. Burleigh in the sum of $60,000, 
and the defendants well knew that the said mortgages were out- 
standing and valid liens against all the real and personal prop- 
erty of the plaintiff company and were chattel mortgages as well 
as mortgages of the realty. It then and there became and was 
the duty of the defendants to procure policies of assurance 
against loss by fire on the said mill or factory and other build- 
ings, machinery, fixtures, stable contents, merchandise, designs 
and supplies of the plaintiff in the sum of $300,000 by good and 
valid insurance policies by the terms of which in case of loss by 
fire the said loss would be payable to plaintiff notwithstanding 
the existence of the two chattel mortgages hereinabove men- 
tioned, policies of which character were issued by good and re- 
sponsible insurance companies, and could and should have been 
obtained by the defendants. Nevertheless the plaintiff avers that 
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the defendants carelessly and negligently did procure insurance 
policies, a schedule of those which were outstanding at the time 
of the fire being annexed hereto marked ‘Exhibit A’ and made 
part hereof, under and by the terms of which it was provided 
that said policies should each and all be void if the subject of 
the insurance be personal property and be or become incum- 
bered by a chattel mortgage, and which said policies were wholly 
useless and did not by their terms insure the plaintiff against 
any loss by fire whatever, but were all wholly void and of no 
effect as the defendants then and there all knew. The plaintiff 
moreover avers that it had no knowledge of the terms and con- 
ditions of the said insurance policies, but acted on the sole ad- 
viee of the said defendants who were acting as its skilled insur- 
ance agents or brokers.” 

This is the claim made by the plaintiff, that these defendants 
should insure for them, as alleged in that statement. It is not 
disputed that defendants had been insuring for plaintiff for a 
great number of vears, and the law is that where it is the habit 
of insuring for the principal, and such was the usuzl course of 
dealing between the principal and the agent, the principal has 
the right to expect the agent to insure his property, and he is 
required to insure the property under the circumstances so that 
no loss will come to the principal. The law which controls the 
relation between the insured and his agent or broker, is tersely 
and correctly set forth in volume twenty-two, Encyclopedia of 
Law, page 1448, as follows +— 

“As between the insured and his own agent or broker author- 
ized by him to procure insurance there is the usual obligation on 
the part of the latter to carry out the instructions given him and 
faithiully discharge the trust imposed in him, and he may be- 
come liable in damages for breach of duty. If he is instructed to 
procure specific insurance and fails to do so he is liable to his 
principal for the damage suffered by reason of the want of such 
insurance; and a general undertaking to keep the property oi 
the principal insured will render the agent liable for negligence 
in not securing or renewing insurance on the property. In either 
case the liability of the agent with respect to a loss is that which 
would have fallen upon the company had the insurance been 
effected as contemplated; any negligence or wrongful act of the 
agent defeating in whole or in part the insurance which he is 
directed to secure or maintain will render him liable to his prin- 
cipal for the resulting loss.” 
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Now, Gentlemen of the Jury, what are the facts in this case 
with reference to this employment by the plaintiff of these de- 
fendants? They were its brokers insuring this property. They 
not only insured the property as the agent of this plaintiff, but 
they held the policies through the entire year. The evidence 
does not show that they were to secure the policies of any par- 
ticular insurance company, or any specific kind of policies—any 
particular kind of policies—but they were to insure the prop- 
erty and get the best policies they could. 

Under such circumstances, | instruct you, Gentlemen of the 
Jury, that it was the duty of these agents to get policies that did 
insure that property, or it was their duty to inform the plaintiff 
of their failure to secure such insurance; and it was their duty 
to inform the plaintiff and its officers of the conditions in the 
policies that they did secure, so that the plaintiff could live up to 
these conditions, and so that the plaintiff could avoid a violation 
of those conditions. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The charge of the court in this case emphasizes the familiar doc- 
trine that the insurance broker employed by his principal to procure 
insurance is responsible for any loss suffered by the principal through 
his negligence in failing to secure the protection contracted for. As to 
what may constitute such negligence, the absence of any restriction 
placed on the brokers in this case regarding the special company or 
form of policy. and the fact of the insurance having been left in their 
hands for many years are referred to as indicating the extent of the trust 
reposed in them and of the responsibility which they had assumed, and 
which helped to distinguish their relations from those which might exist 
in the case of an ordinary agent acting as a medium between his com- 
pany and the insured. Not only were they obligated to procure policies 
which would insure, or inform their principal of their failure to do so, 
but it was also their duty to inform their principal of conditions which, 
unless lived up to, might subsequently invalidate the insurance. It ap- 
pears that the manual possession of the policies was retained by the 
brokers, and the principal had no opportunity to examine their provi- 
sions. Under these circumstances the instruction was given regarding 
the duty of the brokers to inform the principal as to the conditions which 
might subsequently affect their validity. It would seem from this that 
had the mortgages been placed on the property subsequent to the issue 
of the policies the brokers might still have been liable for failure to 
warn their principal against the prohibition. The principal is not bound 
at his peril to demand the contracts from his agent and examine the 
provisions which they contain, 

How far does this doctrine apply to policies already delivered to the 
principal and open to his inspection? How far is an agent bound to in- 
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form his principal regarding provisions which are common to all insur- 
ance contracts, and which may be supposed to be generally known; or 
is he only bound at his peril upon delivering a policy to his principal to 
notify him of any exceptional clause which would be liable to escape the 
attention of a reasonably careful man, and which may affect the future 
validity of the policy? 


SUPREME COURT OF ARKANSAS. 


COMMERCIAL FIRE INS. CO. 
vs. 


WALDRON ET AL.* 


FORFEITURE OF POLICY FOR BREACH OF CONDITION— 
FAILURE TO MAKE PROOF OF LOSS. 

Where a fire policy requires proof of loss to be furnished by insured 
within thirty days, a failure to comply with the requirement is a 
breach of the condition of the policy barring an action thereon. 


[For other cases, see Insurance, Cent. Dig. § 1521; Dec. Dig. § 612.] 


ACTION ON POLICY—EVIDENCE—PROOF OF LOSS. 

In an action on a fire policy, evidence held not to show that’ proof of loss 
was furnished within the time required by the policy. 

[For other cases, see Insurance, Cent. Dig. § 1723; Dec. Dig. § 665.] 

WAIVER OF NECESSITY FOR PROOF OF LOSS—DENIAL OF 
LIABILITY. 


The rule that an insurer by denying liability on a policy waives the 
necessity of making proof of loss applies only where the denial is 
made before the expiration of the time fixed by the policy for 
furnishing proof of Joss, and not where the failure to furnish such 
proof within the time required had already worked a forfeiture. of 
the policy. 


[For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 559.] 


Appeal from Circuit Court, Lawrence County; Frederick D. 
Fulkerson, Judge. 

Action by J. D. Waldron and another against the Commercial 
Fire Insurance Company. Judgment for plaintiffs, and defend 
ant appeals. Reversed and dismissed. 

On the 12th day of September, 1906, a policy of fire insur- 


ance was issued by the Commercial Fire Insurance Company in 
favor of J. D. Waldron. The property insured was a one-story 
frame house in the town of Portia, in Lawrence County, Ark. 


% Decision rendered, Nov. 16,1908. 114 S. W. 210. 
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It was destroyed by fire on the 20th day of October, 1906, during 
the life of the policy. On November 6, 1906, Waldron assigned 
his policy to C. W. Carter. On the 27th day of February, 1907, 
this suit was commenced by Waldron and Carter against the 
said insurance company to recover the amount of loss under said 
policy. The policy was made an exhibit to the complaint. The 
defendant answered, and admitted the issuance of the policy sued 
on, but denied liability, averring, among other things, that by 
the terms of the policy itself there was a condition that a proof 
of loss should be filed with the company on or before thirty days 
after the fire occurred, and a iailure on the part of the insured 
to comply with the condition. There was a jury trial and a ver- 
dict for appellees. The insurance company has duly prosecuted 
an appeal to this court. 


C. P. HARNWELL, for Appellant. 
W. A. CUNNINGHAM and W. P. Smiru, for Appellees. 


HART, J. (after stating the facts as above). 
The court gave a peremptory instruction in favor of appellees, 
to which the appellant duly excepted. Counsel for appellant 


urge that the judgment be reversed because the court did not 
direct a verdict for it, basing their contention on the fact that 
the condition of the policy in regard to furnishing proof of loss 
was not complied with by the appellees. The condition in the 
policy in regard to making proof of loss is exactly the same as 
the one set out in the case of Teutonia Ins, Co. vs. Johnson, 72 
Ark. 484, 82 5. W. 840, except that in the present case the policy 
required the proof of loss to be filed within thirty days. In that 
case the failure on the part of the insured to comply with these 
requirements was held to be a breach of the condition of the 
policy and to constitute a bar to his action. This has become the 
settled rule in this state, and has since been applied in the fol- 
lowing cases: Arkansas Mutual Fire Ins. Co. vs. Clark, 84 Ark. 
224, 105 S. W. 257; Home Ins. Co. vs. Driver, 112 S. W. 200. 
Was the proof of loss furnished in time ? 

J. D. Waldron testified that a proof of loss was made out for 
him by T. J. Scott, but does not state the date of it. Scott testi- 
fied that he made out a proof of loss for Waldron, but did not 
remember the date of it. We quote from his testimony as fol- 
lows: “Q. Just examine that, and see if you made that out. 
| Here attorney presents a paper to witness purporting to be the 
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proof of loss. (Witness examines it.)] Yes; I made that out. 
Did you send it to the company? I don’t remember, sir, whether 
I did, or gave it back to Mr. Waldron. Well, look at that letter 
attached to it and see about it, that letter on the blue paper. 
[Witness does so.] Well, I presume that I gave it back to Mr. 
Waldron. I did the writing for them I know. This was made 
out on December the 14th? Yes, sir.” We have copied this 
excerpt from Scott’s testimony because the attorneys for ap- 
pellees contend that the witness, when he said—‘it was made 
out December the 14th”, was referring to a date on the blue 
paper, and not to the date of the proof of loss. We do not 
think the language quoted susceptible of this construction. The 
witness evidently referred to the proof of loss. He was a wit- 
ness for the appellees, and was being examined by their attor- 
neys. We think his response to the question asked shows that 
he referred to the date on which he prepared the proof of loss; 
and, the above being all the testimony on that question, we are 
of the opinion that there is no evidence that any proof of loss 
was furnished within the time required by the terms of the policy. 

Counsel for appellees also contend that the insurance com- 
pany waived the condition as to proof of loss because Mr. Harn- 
well, the attorney for the insurance company, returned the proof 
of loss, accompanying it with a letter denying liability. In sup- 
port of their contention, they cite the cases of Ins. Co. vs. 
Whitham, 82 Ark. 235, tor S. W. 721, and German Ins. Co. vs. 
Gibson, 53 Ark. 494, 14 S. W. 672. The rule announced in the 
latter cases is well established, and the reason for it is that the 
insurance company is estopped by its conduct from setting up 
the forfeiture as a defense. If during the time within which the 
insured may furnish the proof of loss under the terms of the 
policy the company denied liability, the presentation of the 
prooi of loss can serve no useful purpose. The rule does not 
apply to the facts in the present case. The letter in question 
was written by Mr. Harnwell on the 2d day of February, 1907, 
after the stipulated time for furnishing the proof of loss as pro- 
vided by the policy. After the time fixed by the policy for fur- 
nishing the proof of loss has expired and the forfeiture has oc- 
curred, the action of the insurer in denying liability works no 
prejudice on the insured. He is not misled, and his failure to 
present his proof of loss has not been occasioned thereby. This 
is in harmony with the reasoning of the court in the case of 
Hartford Fire Ins. Co. vs. Enoch, 79 Ark. 475, 96 S. W. 393. 
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Mr. Cooley says: “It is evident that, under the principle that 
an implied waiver of notice or proofs must be based on estoppel, 
the denial must take place while it is yet possible for the insured 
to fulfill the conditions of the policy. When the denial of lia- 
bility relied on as a declaration that the proofs would be useless 
or that any defect therein would not be noted occurred after the 
time for furnishing proofs had elapsed, it cannot be maintained 
that the proofs would have been furnished or corrected had not 
such declarations been made.” 4 Cooley's Briefs on Insurance, 
P. 3537, and cases cited. 

Counsel for appellees insist that counsel for appellant has not 
complied with rule 9 of this court in making his abstract. While 
the abstract does not set out the matters required by the rule in 
orderly sequence so as to be of the greatest assistance to the 
court as was contemplated by the rule, still it has sufficiently 
complied with it to give the court a full understanding of the 
question upon which this decision is based. 

The judgment is therefore reversed, and the cause is dis- 
missed. 


SUPREME COURT OF COLORADO. 


NATIONAL MUTT. FIRE INS. CO. 


v8. 
DUNCAN.* 


APPLICATION—WARRANTY. 

An answer, in an application for fire insurance, made a part of the policy, 
as to the dimensions of the insured building, is not within the war- 
ranty thereof as to the truthfulness of the answers touching a “de- 
scription and statement of the condition, situation, value, occupa- 
tion and title of the property”. 


|For other cases, see Insurance, Cent. Dig. § 589; Dec. Dig. § 274.] 


AVOIDANCE FOR MISREPRESENTATION—APPLICATION. 

The misrepresentation, in an application for fire insurance, that the 
building was 20 by 30 feet, when it was 16 by 24 feet, does not ot 
itself appear material to the risk, and so avoid the policy; but the 
answer, relying on it as a defense, must state facts showing its 
materiality, that insured was influenced thereby in issuing the policy, 
or was injured thereby. 

[For other cases, see Insurance, Cent. Dig. § 589; Dec. Dig. § 27 


* Decision rendered, Nov. 11, 1908. Rehearing denied, Dec. 15, 1968. 98 Pac. 634. 
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AVOIDANCE—WARRANTIES—APPLICATION. 


An application for insurance being made part of the contract, and state- 
ments therein being made warranties, such a statement, whether 
material or not, must be true literally or substantially, according to 
the nature of the fact warranted, to allow of recovery. 


[For other cases, see Insurance, Cent. Dig. § 562; Dec. Dig. § 264.] 


AVOIDANCE—WARRANTIES—APPLICATION. 


Though the statement, in an application for insurance, made a warranty 
and part of the contract, as to the cash value of the insured building, 
is one that has only to be substantially true, there often being a 
marked difference of opinion as to value of property, so that it is 
enough that the valuation given appears to be a fair and reasonably 
truthful one, yet such rule is not satisfied when the value is only 
$200, and is stated to be $1,500. 


[For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.] 


AVOIDANCE—WARRANTIES—APPLICATION. 

Even if the statement of insured, in an application for insurance, as to 
the value of the property, be merely his estimate, the application 
reciting, “the value * * * being estimated by the applicant”, yet, 
he having warranted his statements to be true, he is required to state 
the value with a reasonable degree of accuracy, which is not the 
case where the value is $200 and the statement $1,500. 

[For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.] 


ACTION ON POLICY—DEFENSE OF FALSE WARRANTY. 

A defense to an action on a fire policy is one of false warranty of the 
value of the insured property, rather than of false representations, 
though the last paragraph states that plaintiff, in his application, 
falsely stated and rerresented the cash value of the premises to be 
$1,500, when it was only $200; it appearing from other averments of 
the defense that the application was made part of the policy, and that 
in it plaintiff warranted his answer as to the value of the property 
to be true. 

[For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. 
§ 640. | 

POLICY VOID FOR FRAUD—RECOVERY OF PREMIUM. 

Where an insurance policy is by its terms void for fraud of insured, the 
premium cannot be recovered by him, so that the defense need not 
allege it was repaid. 

|For other cases, see Insurance, Cent. Dig. § 459; Dec. Dig. §198.] 


FORFEITURE—ADDITIONAL INSURANCE. 

Provision of a fire policy, that other insurance covering the property 
must be assented to in writing on the policy, though valid, is not 
violated, where the company to which application for additional in- 
surance was made, as well as the owner, understood that no risk was 
assumed by such company. 


[For other cases, see Insurance, Cent. Dig. §§ 856-870: Dec. Dig. § 336.] 


CONSTRUCTION OF POLICY. 

A clause in an insurance policy being susceptible of more than one con- 
struction, the one most favorable to insured will be adopted. 

[For other cases, see Insurance, Cent Dig. § 295; Dec. Dig. § 146.] 

FORFEITURE—VACANCY OF PROPERTY—NOTICE TO COM- 
PANY 


Under a clause in a fire policy that, if a building becomes and remains 
vacant jor five days, the policy shall become void, unless continued 
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by consent of the insurer, and that the owner, in case the building 
becomes vacant, shall report it to the insurer at its home office 
within five days, and as often as every ten days thereafter during 
the vacancy, notice of vacancy is only to be given when no permit 
for vacancy has been issued, which construction is strengthened by 
permits issued, granting the right for vacancy for thirty and sixty 
days respectively, without prejudice to insured, except that during 
the vacancies the amount of insurance is reduced one-third, saying 
nothing as to notice and by the fact that, though no reports were 
made by insured during the time of the first permit, the second per- 
mit was issued without objection. 


[For other cases, see Insurance, Cent. Dig. §§ 764-781; Dec. Dig. § 323.] 


WAIVER—KNOWLEDGE—VACANCY OF PROPERTY. 

Any rights of insurer, under a clause of its policy that it, unless continued 
by its consent, shall become void for vacancy for five days without 
permit, 1s waived as to such a vacancy, where it with full knowledge 
thereof issues a permit for further vacancy. 


[For other cases, see Insurance, Cent. Dig. § 983; Dec. Dig. § 377.] 


WAIVER OF CONDITION—TITLE OF PROPERTY. 


The agent of the insurer having issued the policy with full knowledge 
of the condition of the title of the land on which was the insured 
building, concluding and so writing in the policy that insured’s title 
was a ninety-nine-year lease, the condition of the policy, avoiding it 
if the title was not as represented, was waived. ; 


[For other cases, see Insurance, Cent. Dig. §§ 986, 987; Dec. Dig. § 377.] 

ESTOPPPEL—TITLE—PROPERTY ON LEASED GROUND. 

The insurer is estopped to claim the benefit of the provision of a fire 
policy that it, unless otherwise provided by indorsement thereon, 
shall be void, if the insured property be a building on ground not 
owned by insured in fee; the application, made a part of the con- 
tract by the by-laws, stating insured’s title was a ninety-nine-year 
lease. 

{For other cases, see Insurance, Cent. Dig. §§ 986, 987; Dec. Dig. § 377.] 


Appeal from District Court, Poulder County; James E. Gar- 
rigues, Judge. 

Action by John T. Duncan against the National Mutual Fire 
Insurance Company. Judgment for plaintiff. Defendant ap- 
peals. Reversed and remanded. 


Ciay B. WuitTrorpD and Henry E. May, for Appellant. 
Guy D. Duncan, for Appellee. 


GABBERT, J. 

The appellant, the National Mutual Fire Insurance Com- 
pany, issued a policy of insurance to Duncan, the appellee. 
whereby it insured a building of the latter, located at Camp 
Francis, against loss by fire in the sum of $1,000. Subsequent to 
the issuance of the policy the building was burned. The com- 
pany refused to pay the loss, and Duncan brought suit to re- 
cover on his policy. There was a verdict and judgment for the 





Fire. | National Mut. Fire Ins. Co. vs. Duncan. 187 


plaintiff, from which the insurance company prosecutes this ap- 
peal. 

As a defense to the action, the defendant interposed seven 
separate defenses. Each of these defenses was challenged by a 
general demurrer, which was sustained as to the fifth and sixth 
The company elected to stand on these defenses. The fifth is as 
follows: “(s) For a further and fifth defense, this defendant 
says: That the policy of insurance so issued to the plaintiff by 
the defendant, as in the plaintiff's complaint set forth, contained 
the following provision: ‘This policy is made and accepted sub- 
ject to the foregoing stipulations, conditions and by-laws of the 
National Mutual Fire Insurance Company.’ That article 32 of 
the by-laws of the defendant company is as follows: ‘The appli- 
cation, by-laws and policy constitute the entire contract between 
this company and the insured, and no officer, agent or represen 
tative of the company is authorized, empowered or permitted 
to make any other verbal or written agreement in reference to 
any matter pertaining thereto.’ That article 15 of the by-laws of 
the defendant company is as follows: ‘All applications for in- 
surance must be in writing according to the printed forms pre- 
pared by the company. The description of the property and its 
location must be minute and particular, and the applicant must 
be responsible for the correctness of the application; and any 
misrepresentation in reference to said property shall void such 
policy, and no agreement or representation other than expressed 
in said application shall be binding upon the company.’ That 
an application to the defendant by the plaintiff was made in 
writing for the issuance of the policy mentioned in the com- 
plaint, which said application was duly signed by the plaintiff. 
That said application contained the following provisions: “The 
above statements, notes and by-laws, as prinited, shall be the 
sole basis of this contract for insurance between said company 
and the insured, and are hereby made a part of this policy, if 
issued. Having read or heard read the foregoing application, 
and fully understanding its contents, I warrant it to contain a full 
and true description and statement ot the condition, situation as 
per diagram, value, occupation and title of the property to be in- 
sured in said company, and I warrant the answers to each of 
the foregoing to be true.’ That said policy of insurance con- 
tained the following provision, to wit: ‘This entire policy shal! 
be void if the insured has concealed or misrepresented, in writ- 


ing or otherwise, any material fact or circumstance concerning 
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this insurance or the subject thereof.’ And the defendant further 
says that, in the plaintiff's application for said policy of insur- 
ance, the plaintiff falsely stated and represented that the building 
to be insured was 20 by 30 feet in dimensions; whereas, in 
truth and in fact, said building was only 16 by 24 feet in dimen- 
sions.” The sixth defense contains the same averments as the 
fifth (so it is claimed by counsel for defendant, and not denied by 
counsel for appellee), except that, in place of the last paragraph 
relating to the dimensions of the insured building, it is charged: 
“And the defendant further says that in the plaintiff's application 
for said policy of insurance the plaintiff falsely stated and rep- 
resented that the cash value of the insured building was $1,500; 
whereas, in truth and in fact, the cash value of said building at 
the time of said application, and at all times thereafter, did not 
exceed the sum of $200.” 

In support of error assigned on the ruling of the court sus- 
taining the demurrer to the fifth defense, it is urged: (1) That 
the averments relating to the dimensions of the building state a 
violation of the warranty by the defendant, that his representa- 
tion regarding the insured property was true; and (2) state in 
effect that his representation regarding its size was a material 
misrepresentation, which, by reason of the terms of the policy, 
voids it. There is certainly no merit in the claim that, according 
to the averments of the defense under consideration, plaintiff 
warranted that his statement regarding the dimensions of the 
building was true. He warranted that his answers touching the 
description and statement of the condition, situation, value, occu- 
pancy, and title of the property were true; but none of these 
matters referred to the dimensions of the property involved. 
The provision of the policy with respect to misrepresentations 
only goes to those representations made by the insured which 
are material to the risk. In some instances, perhaps, the mere 
statement of the misrepresentations alleged to have been made 
by the insured would be sufficient from which to deduce the legal 
conclusion that they were material to the risk; but, when that 
is not the case, the insured must state the facts from which it is 
made to appear that the misrepresentation was material. In 
order that the falsity of a representation in an application for 
insurance may be a defense to an action on the policy, its sub- 
ject-matter must be something which the insurer was entitled to 
know, and which probably influenced it in determining whether 
it would enter into the contract. Travelers Ins. Co. vs. ].ampkin, 
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5 Colo. App. 177,.38 Pac. 335; Dingle vs. Trask, 7 Colo. App. 
16, 42 Pac. 186; Wheeler vs. Dunn, 13 Colo. 428, 22 Pac. 827; 
Adams vs. Schiffer, 11 Colo. 15, 17 Pac. 21, 7 Am. St. Rep. 202; 
May on Insurance, §§ 181-184. Where a party seeks to avoid a 
transaction upon the ground that misrepresentations were made 
to him, it must be made to appear that such misrepresentations 
were a factor which induced and infiuenced him to act, so that 
in defenses of this character it must at least appear, in connec- 
tion with other essential averments, that the insurer, relying 
upon the truth of the representations made by the insured, was 
induced to, and did, enter into a contract of insurance to its in- 
jury. The defense under consideration lacks these essential 
requisites, for the obvious reason that it does not appear from 
its averments, or from any conclusion which can be logically 
deduced therefrom, that the insured was influenced in the slight- 
est degree to issue the policy of insurance to the piaintiff, be- 
cause of his statements regarding the dimensions of the build- 
ing, or that it has been injured because of the alleged misrepre- 
sentations of the insured in this respect. The court did not err 
in sustaining the demurrer to the fifth defense. 

According to the averments of the sixth defense, the plaintift 
warranted that his answer respecting the value of the property 
insured was true. It is charged that he falsely stated the cash 
value of the insured building to be $1,500, when, in truth and 
in fact, such value did not exceed the sum of $200. The state- 
ment of value was contained in the application—at least, it is 
so stated in the defense under consideration—and by the aver- 
ments of that defense it appears that the application is a part of 
the contract of insurance. Where a statement in an application 
for insurance is a warranty, end the application is made a part 
of the contract, the question of the materiality of such statement 
does not arise, and no recovery on the policy can be had when it 
appears that the statement warranted to be true is not true. 
Travelers Ins. Co. vs. Lampkin, supra; Bennett vs. Agricultural 
Ins. Co., so Conn. 420; School District vs. State Ins. Co., 61 
Mo. App. 507; Prudential Ins. Co. vs. Hummer, 36 Colo. 208, 
84 Pac. 61; Webb vs. Bankers’ Life Ins. Co., 19 Colo. App. 456, 
76 Pac. 738. In cases of this character some facts warranted to 
be true must be literally so, while with respect to others there is 
no breach of the warranty if they are substantially true. This case 
belongs to the latter class. There is often a marked difference 


of opinion regarding values of property, and therefore all that 
VoL. XXXVITI.—13. 
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can be required, when the issue of the correctness of the state- 
ments of the owner of the value of the property insured is in- 
volved, is that it appears to be a fair and reasonably truthful 
valuation, in so far as overvaluation is concerned. Applying this 
rule to the present case, it is apparent, from the averments of 
the defense under consideration, that the valuation of plaintiff 
Was sO many times greater than that charged as the true value 
that it cannot be regarded as approximately correct, or ac- 
counted for upon the theory that he would naturally value the 
property for all it was worth. 

Counsel for plaintiff calls our attention to the fact that from 
the record it appears the application contains the following 
language, “The value of the property being estimated by the ap- 
plicant”, and, because of this statement, urges that plaintiff was 
only asked ior, and merely gave, his opinion of the value. It 
is doubtful, to say the least, if we would be justified in looking 
elsewhere than to the defense itself for the purpose of deter- 
mining its sufficiency; but, waiving this question, we do not 
think the language upon which counsel relies relieves plaintiff 
from the charge of overvaluation. “Estimate”, as defined by 
Webster, is to “judge and form an opinion of the value of from 
imperfect data; * * * to fix the worth of roughly or in a 
general way’—and while it is true that, where a party merely 
estimates the value of an article, considerable latitude must be 
allowed for discrepancies between his estimate and the real value, 
nevertheless, where an applicant for insurance estimates the 
value of the property to be insured, and warrants his state- 
ments to be true, he is required to state the value with a rea- 
sonable degree of accuracy, when the question of overvaluation 


is involved. A company about to issue a policy of insurance 
upon a building has the right to be fairly informed by the owner, 
when requested, as to what the reasonable value of the prop- 
erty 1s, so that it may be protected from assuming a risk so nearly 


equal to the actual value of the property insured that the effect 
might be to cause the owner not to exercise care in protecting 
his property. If we were justified in looking outside of the 
defense itseli for the purpose of determining its sufficiency, or 
if we should consider extrinsic facts for the purpose of ascer- 
taining whether or not the error committed in sustaining the 
demurrer was prejudicial, we might call attention to the fact that, 
although the policy was for $1,000, the jury only returned a ver- 
dict for the sum of $725 as the loss sustained by the plaintiff by 
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the total destruction of the building insured. Counsel for plaintiff 
urges that the defense does not allege that the plaintiff war- 
ranted the value of the building to be $1,500, but merely repre- 
sented it was of that value. This contention is based upon the 
statement of the last paragraph, which is to the effect that plain- 
tiff falsely stated and represented the cash value of the insured 
premises to be $1,500. In construing an affirmative defense, the 
ultimate facts alleged must be determined from the entire de- 
fense, and not merely from one or more of the paragraphs there- 
of. From the other averments of the defense, which we have 
assumed to be as counsel for defendant claims, it appears that 
the application was made a part of the policy, and that in such 
application the plaintiff warranted that his answer touching the 
value of the property was true, so that, construing this defense 
as a whole it appears that there was a breach of the warranty 
in this respect, because it is charged that in the application the 
plaintiff falsely stated and represented the cash value of the in- 
sured building was $1,500, when, in truth and in fact, it did not 
exceed the sum of $200. 

Counsel for plaintiff also contends that the defense under con- 
sideration is insufficient because it does not allege that the com- 
pany has repaid the premium or any part thereof to the insured. 
The company is not seeking to rescind its contract of insurance, 
but to avoid liability thereon because of the fraud of the insured. 
Where a policy by its terms is void by reason of fraud on the 
part of the insured, the premium cannot be recovered back. 
Astna L. I. Co. vs. Paul, ro Ill. App. 431; Freismuth vs. Agawan 
M. F. I. Co., 64 Mass. 588. The demurrer to the sixth defense 
should not have been sustained. 

By the third defense it was alleged that the policy contained 
the following provision: “This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall 
be void if the insured now has, or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on 
the property covered in whole or in part by this policy.” It is 
then charged that at no time was any agreement whatsoever re- 
specting other insurance indorsed on or added to the policy. 
It is further alleged, in substance, that plaintiff, since the issu- 
ance of the policy by defendant, procured another contract of 
insurance in the sum of $500 on the same property, and that 
he had not given it any notice whatsoever that he had procured 
such contract of insurance. Plaintiff has assigned as cross-error 
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the action of the court in overruling the demurrer to this de- 
fense, and further contends the evidence discloses that the policy 
issued, which the defendant claims voided the policy issued by 
it, never took effect. Counsel for defendant insists that this con- 
tention is immaterial, because the provision in the policy upon 
which it relies specially provides that procuring any other con- 
tract of insurance on the property covered by its policy renders 
it void. The crucial question is whether there was an assump- 
tion of risk by the company which it is claimed issued the second 
policy, and what insured understood regarding such risk. <Ac- 
cording to the testimony, plaintiff applied to Mr. Coon for ad- 
ditional insurance in the Mercantile Fire & Marine Insurance 
Company of Boston. This application was made subsequent to 
the issuance of the policy by defendant. Mr. Coon testifies, in 
substance: That plaintiff applied to him for additional insur- 
ance; that he did not remember definitely what was said as to 
when the policy representing such insurance should go into ef- 
fect; that he thought it was his intention that it should not take 
effect until he heard from the company; that his recollection was 
that he said he did not know whether the company would ac- 
cept the risk, and he would send on the policy for its approval; 
that he did not extend any credit to Mr. Duncan for the pre- 
mium, and Duncan did not pay the premium at that time; and 
that he kept the policy in his office, and sent the report to the 
company at St. Louis, and in due course of business an order 
was received canceling it. Plaintiff testified, in substance: That 
he applied to Coon for a $500 risk in the Mercantile Company ; 
that Coon filled out the policy and placed it in his desk, and said 
it would not go into effect until he was so advised by the com- 
pany; that he did not pay any premium to Mr. Coon, the latter 
saying that it was not necessary, as there would be no risk until 
he was advised by the company that the risk was accepted. From 
these statements it clearly appears that no risk was assumed by 
the Mercantile Fire & Marine Insurance Company, that there 
was no attempt on the part of the agent to make any arrange- 
ment which would bind the company until he had advised with 
those in authority over him, and that the plaintiff understood 
that the policy written by the agent should not take effect until 
approved by the company. The requirement in a policy that 
other insurance covering the same property must be assented 
to in writing and indorsed on the policy is valid; but that pro- 
vision is not violated when it appears that the company to which 
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application for additional insurance was made, as well as the 
owner, understood that no risk was ever assumed by the former. 

The seventh defense appears to be based upon a violation of 
the vacancy permit clause contained in the policy. This clause 
is as follows: “If any building becomes and remains vacant for 
five days the policy thereupon shall become void, unless con- 
tinued by consent of the company. It shall be the duty of any 
owner of any building or buildings insured by this company, in 
case such building shall become vacant, to report the same to 
the secretary at the home office within five days of such occur- 
rence, and as often as every ten days thereafter during said 
vacancy. Any failure to make such report shall render his policy 
void.” It is also alleged, in effect: That on the 12th day of 
September, 1903, the company issued the plaintiff a permit that 
the building insured might remain vacant for a period of thirty 
days from that date; that on the 27th day of October, following, 
a second vacancy. permit was issued allowing the building to 
remain vacant for the period of sixty days from that date; and 
that at no time during the period the building was vacant did 
plaintiff make any report thereof to the company. It is further 
alleged that the building was vacant from June I, 1903, until 
September 12th, following, and that no reports of such vacancy 
were made to the company during that period. The evidence dis- 
closes that the building was vacant from June Ist, as alleged, 
that no permit for such vacancy was issued by the company, that 
the plaintiff at no time reported to the company that the building 
was vacant, and that from October t2th to the 27th it was va- 
cant without any permit. It also appears from the testimony, 
which is undisputed, that a representative of plaintiff called on 
Mr. Coon, the agent of the defendant, and directed his attention 
to the fact that the vacancy permit issued on September 12th 
had expired, and requested that a permit be issued allowing the 
premises to remain vacant for the period of sixty days. Evidently 
this conversation with Mr. Coon took place after the September 
12th permit had expired. As a result of the request then made, 
the permit dated October 27th was issued. The evidence dis- 
closes that the compary was not aware of the vacancy of the 
building from June 1st to September 12th until after the loss 
occurred. On this record counsel ior the company contend that 
the vacancy of the building from June Ist to September 12th, 
and the failure of the plaintiff to notify the company each ten 
days of such vacancy, as well as the failure to notify the com- 
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pany that the building was vacant during the period for which 
vacancy permits had been granted, rendered the policy void. 
When a clause in a contract of insurance is susceptible of two 
constructions, that one will be adopted which is most favorable 
to the assured. German Ins. Co. vs. Haden, 21 Colo. 127, 40 
Pac. 453, 52 Am. St. Rep. 206; Strauss vs. Phenix Ins. Co., 9 
Colo. App. 386, 48 Pac. 822. The clause in the policy regarding 
vacancies is somewhat ambiguous, but we think a fair construc- 
tion of it is that notice to the company of vacancy of the insured 
building is only to be given when no permit for vacancy has 
been issued by the company. The clause under consideration re- 
cites, in effect, that, if the building insured remains vacant for 
five days, the policy shall become void, unless continued by con- 
sent of the company, and, in case such building becomes vacant, 
the duty is imposed upon the insured to report the same to the 
company within five days of such occurrence, and as often as 
every ten days thereafter during such vacancy. ‘The evident pur- 
pose of this provision is to advise the company that the building 
is vacant, but where a permit has been issued by the com- 
pany, allowing the building to remain vacant for a specified 
period, no such notice is required, because the company is ad- 
vised of the vacancy and has assented that it may remain vacant, 
for the period for which a permit has been granted. We think 
that the language of the permits issued by the company in this 
case and incorporated in the defense under consideration clearly 
indicates such to have been the construction given the clause re- 
lating to vacancies. They recite, in effect, that permission is 
granted the assured that the building may remain vacant for the 
respective periods specified, without prejudice to the insured, 
except that during the vacancies the amount of insurance is re- 
duced one-third. Nothing is said therein that notice each ten 
days during the period for which the permits were issued must 
be given the company. Our conclusion regarding the construc- 
tion of the provision under consideration is further strengthened 
by the fact that, according to the averments of the defense, no 
reports were made by the insured relative to the building being 
vacant for the period covered by the permit issued September 
12th, and yet, without objection, the company issued a further 
vacancy permit on October 27th. So far as the argument of 
counsel for defendant ig concerned, we are unable to find that any 
question regarding the effect of the premises being vacant from 
June Ist to September 12th following was submitted to the trial 
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judge for determination. The province of this court is to review 
the action of the trial court, and not its nonaction. 

An instruction was asked by defendant to the effect that if the 
jury found from the evidence that the plaintiff did not, during the 
period for which a permit for the insured premises to remain 
vacant had been issued, report such vacancy to the company 
every ten days the premises remained vacant after the issuance 
of such permit, the verdict should be for the defendant, was re- 
fused. There was no error in this refusal for the reasons already 
given. 

An instruction on behalf of the defendant was requested, to 
the effect that, if it appeared the insured premises were vacant 
and unoccupied for five consecutive days between October 12th 
and the 27th, without the consent of the company, the policy was 
void. This was refused. The refusal was not error. It appears 
that the company, with full knowledg that the building had beer 
vacant during the period covered by the instruction, issued a 
further permit. Such action was a waiver of whatever rights it 
might have had under the clause of the policy above quoted, for 
the vacancy between October 12th and October 27th. 

Error is also assigned upon the action of the court in not in- 
structing the jury on the question of vacancy. Mere nondirec- 
tion is not reversible error, unless a specific instruction, good 
in point of law, covering the omission, was requested and re- 
fused. No correct request covering the alleged omission was 
made of the trial court. 

The substance of the fourth defense is that in the written ap- 
plication of plaintiff it was stated that he had a ninety-nine-year 
lease on the ground on which the insured building was located, 
which statement, it is alleged was not true, in that plaintiff did 
not have a lease upon such ground for any period of time at all. 
The proof shows that the ground upon which the building was 
situated belonged to the Adit Mining Company, and that he 
would be compelled to remove it at the pleasure of the company, 
but that this right of the company would not be exercised unless 
the ground was needed for mining purposes, and that the neces- 
sity for such use was exceedingly remote. According to the fur- 
ther averments of the defense under consideration, it appears 
that appellant warranted the title to the property insured to be 
as represented in his application, and the company therefore 


claims that under the proofs the policy was void, because of its 


provisions that misrepresentation regarding the title would have 
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this effect. The evidence discloses practically without dispute 
that plaintiff talked with Mr. Coon, the representative of the 
defendant company, regarding his title to the insured premises, 
and informed him that he had no written lease, but, under his 
arrangement with the company owning the ground upon which 
the building was situated, he had a right to such ground so 
long as the company did not desire to use it for mining pur- 
poses, and that from this information he and the agent con- 
cluded that his title was the equivalent of a ninety-nine-year lease. 
It thus appears that the agent of the company had full knowl- 
edge of the condition of the title to the ground, and, having is- 
sued the policy with such knowledge the condition therein avoid- 
ing the policy, if the title to the property insured was not as 
represented, was waived. American Central Ins. Co. vs. Don- 
lon, 16 Colo App. 416, 66 Pac. 249; State Ins. Co. vs. Dubois, 
7 Colo. App. 214, 44 Pac. 756; Ins. Co. vs. Wilkinson, 13 Wall. 
222, 20 L. Ed. 617; Eames vs. Home Ins. Co., 94 U. S. 621, 2 
L. Ed. 208. 

Knowledge of the status of title to property insured and the 
statements of the assured regarding the title are necessary for 
the protection of insurance companies, so that they may reduce 
the temptation to incendiarism to a minimum, and also prevent 
the owner from being careless with respect to losses occasioned 
by fire; but where, as in this instance, the company, through its 
agent, has full knowledge relating to the title of the insured 
premises, and concludes from the information obtained from the 
owner, which is correct, that his title is equivalent to a ninety- 
nine-ycar lease, and so writes it in the application, the company 
will not be permitted to say that such statements were false. 
The policy contained the following clause: ‘This entire policy, 
unless otherwise provided by agreement indorsed hereon or 
added thereto, shall be void * * * if the subject of insurance 
be a building on ground not owned by the insured in fee simple.” 
The second defense interposed by the defendant was based upon 
this clause. An instruction on behalf of the defendant to the 
effect that if it appeared from the testimony that, at the time of 
the issuance of the policy in suit, the ground upon which the 
insured building was situate was not owned by the plaintiff in 
fee simple, the verdict must be for the defendant, was refused. 
There was no error in this refusal. The company was as much 
bound by the provision in the by-laws that the application, by- 
laws, and policy should constitute the entire contract between 
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it and the insured, as was the latter. The application stated that 
the title of plaintiff was a ninety-nine-year lease and the com- 
pany was bound to take notice of what this application disclosed 
regarding plaintiff’s title, and it is therefore estopped from claim- 
ing the benefit of any clause in the policy regarding the title of 
plaintiff which provided that it was to be different from that 
which he had stated in his application. 

We do not deem it necessary to notice in detail other errors 
assigned by appellant, nor do we regard it as necessary to con- 
sider further than we have the cross-errors assigned on behalf 
of the appellee. 

For the error of the court in sustaining the demurrer to the 
sixth defense, the judgment of the District Court is reversed, 
and the cause remanded for a new trial. 

Reversed and remanded. 

Campbell and Bailey, JJ., concur. 


SUPREME COURT OF NEW YORK. 
APPELLATE DIVISION, FIRST DEPARTMENT. 


VAN SCHAICK 
v8. 


MACKIN.* 


INSURANCE COMPANIES—INCORPORATION—STOCK SUB- 
SCRIPTIONS. 

Insurance Law, § 110 (Laws 1892, p. 1974, c. 690), provides for the incor- 
poration of insurance companies, but does not require that the char- 
ter shall embody or be accompanied by any subscription to the capi- 
tal stock, stock subscriptions being regulated by section 112 (page 
1975), which declares that on the filing of the required declaration, a 
copy of the charter and proof of publication of the notice of inten- 
tion to form the corporation, it may open subscription books and 
keep them open until the charter capital is subscribed. Held, that 
the incorporators become a corporation before stock subscriptions 
are invited, and hence such subscriptions are invalid unless 10 per 
cent is paid in cash at the time of the subscription, as required by 
Stock Corporation Law, § 41 (Laws 1892, p. 1835, c. 688) 


[For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.] 


Appeal from Special Tern. 


* Decision rendered, Dec. 11,1908. 113 N.Y. Sup. 408. 
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Action by Eugene Van Schaick against John J. Mackin, re- 
ceiver of Real Estate Owners’ Fire Insurance Company. From 
an interlocutory judgment overruling a demurrer to a counter- 
claim, plaintiff appeals. Reversed and demurrer sustained, with 
leave to amend. 

Argued before Patterson, P. J., and McLaughlin, Laughlin, 
Houghton, and Scott, JJ. 


SUGENE VAN SCHAICK, for Appellant. 


WARREN LESLIE (George H. Francoeur, on the brief), for 
Respondent. 


LAUGHLIN, J. 

The plaintiff is an attorney and counselor at law, and brings 
this action to recover for professional services rendered to the 
Real Estate Owners’ Fire Insurance Company. After the com- 
mencement of the action, a receiver was appointed for the com- 
pany, and he was duly substituted as defendant. ‘The circum- 
stances under which the receiver was appointed are not revealed 
by the record now before the court, nor does it appear that the 


company was insolvent. The demurrer is upon the ground that 
the alleged defense and counterclaim to which it is interposed 


is insufficient at law upon the face thereof, and that the counter- 
claim does not state facts sufficient to constitute a cause of ac- 
tion. Under the heading, “for a separate and further defense 
and by way of counterclaim’, the defendant pleads his appoint- 
ment as receiver, his substitution as defendant, that the corpora- 
tion was a domestic corporation organized on ithe 6th day of 
September, 1905, and further alleges that the plaintiff together 
with other persons, on or about the date the corporation was 
organized, became a subscriber to the capital stock of the com- 
pany by executing a subscription agreement which is set forth, 
and shows, among other things, that he subscribed for 2,000 
shares of the par value of $10 each at $15 a share and inclosed 
with his subscription his check for 10 per cent of the subscrip- 
tion price, payable to the order of the company, and agreed to 
pay the remaining go per cent “whenever the capital has been 
fully subscribed and the same is called for by the board of di- 
rectors” and that his subscription immediately upon the organi- 
zation of the company was duly transferred to it. It is further 
alleged that the plaintiff failed to pay the original 1o per cent 
for which he gave his check, aggregating the sum of $3,000, and 
that on or about the 1st day of May, 1906, the board of directors 
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duly adopted a resolution requiring him to pay the balance of 
his subscription, aggregating $27,000, on the Ist day of June, 
1906, and that he has also defaulted in that payment. Judgment 
is demanded on the denials of the rendition of the services, for 
a dismissal of the complaint, and for $30,000 on the counter- 
claim. 

The subscription agreement of the plaintiff shows that the 
corporation for the capital stock of which he subscribed was “to 
be organized under the laws of the state of New York”. From 
this and the other allegations to which reference has been made 
the fair inference is that the plaintiff was one of the incorporators 
and original subscribers to the capital stock of the company. 
The point is taken that the subscription agreement was void on 
account of the fact that 10 per cent thereof was not paid in cash. 
This objection is based on section 41 of the stock corporation 
law (Laws 1892, p. 1835, c. 688), which provides as follows :—- 


Sec. 41. If the whole capital stock shall not have been sub- 
scribed at the time of filing the certificate of incorporation, 
the directors named in the certificate may open books of sub- 
scription to fill up the capital stock in such places, and after 
giving such notices as they may deem expedient, and may 
continue to receive subscriptions until the whole capital stock 
is subscribed. At the time of subscribing, every subscriber, 
whose subscription is payable in money, shall pay to the di- 
rectors 10 per centum upon the amount subscribed by him in 
cash, and no such subscription shall be received or taken with- 
out such payment. 


The decisions construing this statute and the statutes from 
which it has been taken are not in harmony. They are in accord 
to the effect that a subscription after incorporation is void, un- 
less the 10 per cent is paid in cash (Black River & Utica R. R. 
Co vs. Clarke 25 N. Y., 208; New York & O. M. R. R. Co. vs. 
Van Horn, 57 N. Y. 473), but with respect to original subscrip- 
tions prior to the incorporation some of the authorities hold that 
they too are void unless the 10 per cent be paid in cash (see Ex- 
celsior G. B. Co. vs. Stayner, 25 Hun, g1; Perry vs. Hoadley, 
ig Abb. N. C. 76), and others hold that such subscriptions be- 
come valid and binding upon acceptance by the company, even 
though the 10 per cent were not paid (Lake Ontario, etc., R. 
R. Co. vs. Mason, 16 N. Y. 451, 458; Phoenix Warehousing Co. 
vs. Badger, 67 N. Y. 294; Beattys vs. Town of Solon, 64 Hun, 
120, 19 N. Y. Supp. 39; United Growers Co. vs. Eisner, 22 App. 
Div. 1, 47 N. Y. Supp. 906; South Buffalo Natural Gas Co. vs. 
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Bain, 9 Misc. Rep. 425, 30 N. Y. Supp. 264). There is some diffi- 
culty in deciding which of these authorities should be deemed 
controlling with respect to plaintiff's subscription to the capital 
stock of this company. 

It is alleged that the company was organized under the laws 
of the state of New York, and although we have no fact with 
respect to the nature of its business excepting as its corporate 
title indicates, we think it is fairly to be inferred that it was or- 
ganized as a stock insurance corporation under the insurance 
law. The law with respect to the incorporation of such compa- 
nies differs radically from that with respect to the organization 
of most other stock corporations in that it does not provide for 
the filing of a certificate of incorporation containing subscription 
to the capital stock and makes provision for opening the books 
for subscriptions to capital stock only after certain other pre- 
liminary steps have been taken. Section 110 of the insurance 
law (Laws 1892. p. 1974, c. 690) provides in effect, so far as ma- 
terial to the question under review, that thirteen or more per- 
sons may become a fire insurance corporation by filing in the 
office of the Superintendent of Insurance a declaration as therein 
provided, which requires, among other things a copy of the 
charter which they propose to adopt, and that the amount of 
capital stock to be employed in the business be stated, but does 
not require that it shall embody or be accompanied by any sub- 
scription to the capital stock, and it is further provided that such 
declaration shall only be filed after publication, as therein pre- 
scribed, of notice of intention to form the corporation. Sub- 
scriptions to the capital stock are regulated by section 112, 
which provides that upon filing the declaration, a copy charter 
and proof of publication of notice of intention to form the cor- 
poration, “such corporation if a stock corporation, may open 
books for subscriptions to its capital stock and keep the same 
open until the full amount specified in the charter is subscribed”. 
The effect of these provisions is, I think, that the incorporators 
become a corporation before subscriptions to the capital stock 
are invited, and, if so it would seem quite clear that the sub- 
scriptions would fall within the provisions of section 41 of the 
stock corporation law, and would be void if the Io per cent were 
not paid. Although a check was given in payment of Io per cent 
of plaintiff's subscription in the case at bar it appears that it was 
never paid, for the defendant seeks to counterclaim, not only the 
remaining 90 per cent of the subscription, but the 1o per cent 
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for which the check was given as well. No facts tending to show 
a ratification of the subscription by plaintiff are pleaded. If the 
facts pleaded showed a valid subscription, the receiver would 
be authorized to interpose the counterclaim; for, by virtue of 
section 60, tit. 4, c. 8, pt. 3 (Ist Ed.) 2 Rev. St., which is,made 
applicable by the provisions of chapter 245, Laws 1880 (page 
368, 1 Sess. Laws 1880), to a receiver appointed in proceedings 
for the voluntary dissolution of a corporation under section 2429 
of the Code of Civil Procedure, the receiver is authorized and 
directed to bring an action to recover on any unpaid subscrip- 
tions to the capital stock, unless the subscriber be insolvent. 
The counterclaim, however, cannot be sustained for the reason 
that the facts do not show that the plaintiff's subscription was 
valid and enforceable. In form the subscription is an attempted 
subscription to a corporation to be formed. At most it could 
only be construed as an agreement to subscribe. It does not 
even appear that plaintiff was one of the incorporators. A mere 
agreement to subscribe is not enforceable as a subscription. 
General Electric Co. vs. Wightman, 3 App. Div. 118, 39 N. Y. 
Supp. 420. 

It follows, therefore, that the interlocutory judgment should 
be reversed, with costs, and the demurrer sustained, with costs, 
with leave to the receiver to amend upon payment of costs of 
this appeal and of the demurrer. All concur. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


BRONSON 
vs, 


NEW YORK FIRE INS. CO.* 


CONDITIONS — CONSTRUCTION — POSSESSION OF PROP- 
ERTY. 


A fire insurance policy on personal property provides that, if any change 
takes place in the interest, title, or possession’ of the property, 
“whether by legal process or judgment, or otherwise”, the policy 
shall be wholly void. The appointment of a receiver in a suit to 
take possession and control of the property who takes actual pos- 
session of it prevents recovery of loss under it. 


[For other cases, see Insurance, Cent. Dig. §§ 794-828; Dec. Dig. § 328.] 


% Decision rendered, Dec. 9, 1908. Syllabus by the Court. 63 8. E. 283. 
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Error to Circuit Court, Mingo County. 

Action by Wade H. Bronson against the New York Fire In- 
surance Company. Judgment for defendant, and plaintiff brings 
error. Affirmed. 


STOKES & BRONSON and SHEPPARD, KOODYKOONTz & SCHERR, 
for Plaintiff in Error. 
Vinson & THOMPSON and D.W. Brown, for Defendant in Error. 


BRANNON, J. 

The New York Fire Insurance Company issued a policy to the 
Columbia Distilling Company insuring a stock of liquors and 
other personal property. The policy contained the provision 
that “this entire policy, unless otherwise provided by agreement 
indorsed thereon or added thereto, shall be void if * * * any 
change other than by death of the insured takes place in the 
interest, title, or possession of the subject of insured (except 
change of occupancy without increased hazard) whether by legal 
process, or iudgment, or by voluntary act of the insured, or 
otherwise, or if this policy be assigned before loss”. A suit was 
brought to dissolve the insured corporation, and in it a receiver 
was appointed to operate the distillery and take possession and 
control of the company’s property, including the personalty in- 
sured, and the receiver did take actual possession of such prop- 
erty. Later a proceeding in bankruptcy was instituted against 
the distilling company to adjudge it a bankrupt, and in this 
bankruptcy proceeding another receiver was appointed to take 
possession of the said property, and he did take possession of 
it. Later a fire destroyed the property insured. We have in 
hand a writ of error in an action brought by Bronson, trustee 
in bankruptcy, against the insurance cOmpany, to recover from 
it the loss arising from the fire. The judge of the Circuit Court 
of Mingo County, upon agreed facts rendered judgment for the 
insurance company. 

The sole question here is whether the change of possession 
into the hands of the said receivers avoids the policy, and bars 
recovery because of the clause in the policy above quoted. We 
think no recovery can be had upon it. By the appointment of 
the receiver and his taking actual possession of the property, 
the distilling company, which was in possession when the policy 
issued, was deprived of the possession. When an insurance com: 
pany insures property for one person, it has inquired into his 
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carefulness and character, and it trusts him to provide for the 
safety of his own property, while he has it in possession; but it 
does not trust everybody into whose hands it may come, whether 
he be receiver or not. The very thing against which that policy 
provided had taken place before the fire—a total change of pos- 
session. The distilling company no longer guarded the property. 
It was in the hands of one not moved by the same interest to 
care for the property as would be the distilling company when 
solvent and operating, Its interest had practically ceased. It 
was bankrupt. Kerr on Insurance, § 151, says that a condition 
of a policy that if any change of title or possession takes place, 
“whether by sale, transfer, convevance, legal process or judicial 
decree, then and in every such case the policy shall be void, in- 
cludes an involuntary as well as a voluntary change of posses- 
sion. A writ of attachment is process, and the fact that an offi- 
cer levied upon property insured under a writ of attachment, 
and took possession thereunder, shows a change of possession 
avoiding the policy”. The case cited by Kerr—Carey vs. Ins. 
Co., 84 Wis. 80, 54 N. W. 18, 20 L. R. A. 267, 36 Am. St. Rep. 
go7—so holds. The mere delivery to a sheriff of an execution 
for levy is not a change of title or possession under such a policy, 
nor even is its levy, unless the officer takes actual possession, 
though the levy gives him constructive possession; but it is dif- 
ferent if he takes actual possession. A sale under decree does 
not change interest, so iong as the insured remains in possession 
and retains right of redemption. Vance on Insurance 454. It 1s 
the actual change of possession, physical possession, that violates 
the policy. In this case there was such change of possession. 
It will be found on reading the authorities that actual change of 
possession under legal procedure so operates. Walradt vs. Ins. 
Co., 136 N. Y. 375, 32 N. E. 1063, 32 Am. St. Rep. 752; Phoenix 
Ins. Co. vs. Lawrence, 61 Ky. 9, 81 Am. Dec. 521; Wood vs. 
Ins Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. St. Rep. 733; Mc- 
Clellen vs. Greenwich Ins. Co., 107 La. 124, 31 South. 6o1. 
Cleavenger vs. Franklin Ins. Co., 47 W. Va. 595, 35 S. E. 908. 
does not militate against this position, but supports it. It holds 
that a decree of sale which is not executed until after the fire 
does not avoid a policy such as is involved in this case because 
there was no change of title or possession until after the fire; 
that is, if there had been such change of possession, it would be 
different. The case of Georgia Home Ins. Co. vs. Bartlett, 91 
Va. 305, 21 S. FE. 476, 50 Am. St. Rep. 832, would not support a 
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recovery in this case. A corporation owned the property, and 
gave a deed to trustees to secure its creditors. The trustees took 
out insurance for the corporation in its name and leased the 
property. The property was in the possession of the corpora- 
tion. The trustees never took actual possession. The receiver 
was appointed on the resignation of the trustees, and left the 
same lessee in possession. It was held the policy was not 
avoided. The court said that the mere appointment of a re- 
ceiver did not work any such change in the possession or title 
of the property as contemplated by the clause of the policy. 
No change of possession took place. The same lessee in posses- 
sion under the corporation before the trustees resigned remained 
in possession after the substitution of a receiver in their place, 
and was in possession at the time of the fire. The court said: 
“The only change that had taken place was that the court had 
appointed J. Kemp Bartlett, Jr., as the hand to receive and sign 
receipts for rent arising from the Luray Inn in the room and 
stead of H. J. Smoot and others, trustees, resigned. The only 
act performed by J. Kemp Bartlett, Jr., as receiver after his 
qualification on the 16th of October, 1891, disclosed by the rec- 
ord, was to make an indorsement thereon extending for a further 
time the same lease that was on the property when the policy 
was executed: thus continuing the property in the actual pos- 
session of the same lessee.” The case of Thompson vs. Phoenix 
Co., 136 U. S. 287, 10 Sup. Ct. 1019, 34 I. Ed. 408, was where 
property insured in the name of a receiver was in the hands of 
the court by its receivers at the date of the policy, and the fire 
occurred while the property was in the hands of the receiver who 
took out the policy. Before the fire, that receiver resigned, and 
a new one was appointed, but had not qualified or taken posses- 
sion when the fire occurred. There was no change of actual pos- 
session. It was still in the hands of the first receiver. The court 
held that the mere name of the receiver or the personnel of the 
ofticer did not change the possession of the property, as it was 
in the possession of the same party at the date of the fire as 
when the policy was written. The point of the decision is that 
a mere change of the receiver, not changing possession, is not 
a change of title or possession under the policy. But this admits 
that if there were a change of possession, it would be different. 
Counsel asks: “Did the appointment of a receiver increase haz- 
ard or risk?” We say “Yes”, or might have done so. The com- 


pany did not choose the receiver or consent to his selection. It 
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provided against it. It is the letter and plain meaning and spirit 


of the contract, and it has been said over and over again, that 
“contracts of insurance like other contracts are to be consid- 
ered according to the sense and meaning of the terms, and, if 
clear and unambiguous, the terms are to be taken in their plain, 
ordinary and popular sense’. Imperial Ins. Co. vs. Coos County, 
151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231. The clause is 
nothing but the usual in policies made for the protection of the 
company and has been often recognized by the courts as valid. 
We affirm the judgment. 


SUPREME COURT OF OKLAHOMA. 


ARKANSAS INS. CO. ~ 
v8. 
COX.* 


FIRE POLICY—BREACH AS TO ONE ITEM OF PROPERTY 
INSURED—EFFECT. ; 

Where an insurance policy is issued and different classes of property in- 
sured, each class being separated from the others and insured for a 
specific amount, and there is a breach of the condition of the con- 
tract as to one class of the property insured the contract should be 
considered not as one entire in itself, but as one which is separable 
and in which the separate amounts specified may be distinguished, 
and a recovery had for one or more without regard to the other 
items, provided the contract is not affected by any question of fraud, 
act condemned by public policy, or any increase in the risk of the 
property insured. 

{For other cases, see Insurance, Cent. Dig. § 568; Dec. Dig. § 270.] 


INSURABLE INTEREST—VENDEE OF LAND—'UNCONDI- 
TIONAL AND SOLE OWNER”. 

A vendee of land occupying the same under an executory contract of 
purchase, on which he has paid a portion of the purchase price, is an 
“unconditional and sole owner” in fee simple of the equitable title 
within the condition of a policv providing that it shall be void if the 
interest of the insured is other than unconditional and sole owner- 
ship of the fee-simple title. 

[For other cases, see Insurance, Cent. Dig. § 607; Dec. Dig. § 282.] 

|For other definitions, see Words and Phrases, vol. 8, pp. 7154, 7155.] 


ESTOPPEL—KNOWLEDGE OF FACTS. 
Where it is shown that the insured truthfully and correctly stated the 
nature and condition of his title in making the application for insur- 


* Decision rendered, Sept. 10,1908. 93 Pac. 552. 
VOL, XXXVIII.—14. 
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ance, he will not be precluded from recovering in case of loss on 
account of a contrary title stated in the policy by the underwriter. 


[For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 380.] 

PROOFS OF LOSS—WAIVER OF DEFECTS. 

Where an insurance company did not object, within a reasonable time, 
that proofs of loss furnished it by the insured were defective (as 
that the notary public before whom the same were sworn to did not 


designate his official title nor attach his seal), it must be held that the 
company waived all defects therein. 


[For other cases, see Insurance, Dec. Dig. § 558.] 

NONPAYMENT OF PREMIUM NOTES—EFFECT. 

Where two notes are given in payment of the premium on a fire insur 
ance policy, and no reference is made to them in the policy, nor the 
validity of the policy is in any way made contingent upon the pay- 
ment of the notes, the policy is not invalidated by nonpayment of 
the notes at their maturity. 


[For other cases, see Insurance, Cent. Dig. § 897; Dec. Dig. § 349.] 


Error from the United States Court for the Central District 
of the Indian Territory; W. H. H. Clayton, Trial Judge. 

\ction by J. M. Cox against the Arkansas Insurance Com- 
pany. Judgment for plaintiff, and defendant appealed to the 
United States Court of Appeals of the Indian Territory, whence 
the cause was transferred, under the enabling act, to the Su- 
preme Court of the state of Oklahoma. Affirmed. 

Appellee, who was plaintiff below, sued appellant, who was 
defendant below, on a policy of insurance issued by defendant to 
plaintiff in the sum of $600, dated December 1, 1905, and expir- 
ing December 1, 1906. ‘This suit was originally brought in the 
United States Court for the Central District of the Indian Ter- 
ritory at McAlester. Plaintiff recovered judgment for the sum 
of $486.86, from which judgment appeal was taken to the United 
States Court of Appeals of the Indian Territory, and it is before 
this court for final disposition under the provisions of the en- 
abling act. 

Plaintiff in his complaint alleges the issuance of the policy, 
and attaches a copy of same to his complaint as an exhibit, and 
alleges that a portion of the property insured by said policy was 
on the 8th day of December, 1905, destroved by fire. Defendant 
in its answer admitted the execution of the policy for the amount 
and on the date stated in the complaint but sought to avoid the 
policv upon the ground that misrepresentations were made in 
the application of plaintiff therefor, which application was made 
by the terms thereof and by the terms of the policy made a part 
of the policy. 
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H. F. GeorGE, for Appellant. 
CAMPBELL & WRIGHT, for Appellee. 


HAYES, J. (after stating the facts as above). 
Numerous assignments of error were made by appellant, but 
its counsel in his brief states that all propositions raised by the 
various assignments of error in so far as this appeal is concerned, 
are abandoned except three. It is contended that the policy was 
void, and plaintiff was not entitled to recover: First, because ot 
misrepresentations made by him in the application; second, for 
failure to furnish proper proof of loss; third, for failure on the 
part of plaintiff to pay the premium notes given by him in set- 
tlement of the premium for the policy. These propositions are 
raised by appellant by different assignments of error, some of 
which zo to instructions given by the court and excepted to, 
some to. instructions requested by the appellant and refused by 
the court, and others to the admission of testimony; but we 
shall not discuss in detail the various assignments of error by 
which these three different propositions are presented, for all 
the assignmnts of error not waived by appellant, taken col- 
lectively, present these three propositions of law. If appellant 
is correct in his contention as to any of them, then the case 
should be reversed; otherwise, the case should be affirmed. 
The policy sued upon was issued by defendant at the office of 
its general agent at South McAlester, upon a written application 
of plaintiff which was procured by Foster & Dalton, agents of 
defendant residing at Stigler, I. T. The application was made 
upon a printed form furnished by the agents of the company. 
The property to be insured, the valuation and amount of insur- 
ance on each item thereof is stated and described in the applica- 
tion as follows :— 
Valuation. Sum to be insured. 
On dwelling house $300 00 
On househoid furniture therein.. 150 00 100 OO 


On bed and bedding therein.... 150 00 100 00 
1K * * * * oe 


On wagons, buggies and harness 
in barn and shed 100 00 


The policy issued upon the application was for an amount not 
exceeding $600 on property described in the policy as follows :— 
“$300.00 on one-story frame building with shingle roof and 
communicating additions, including foundations, on water, gas 
and steam pipes and fixtures, on electric wires and annunciators, 
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while occupied as a dwelling house or ———, and situated town 
of Garland, I. T. 

“$100.00 on household and kitchen furniture, useful and not 
ornamental, beds, bedding, linen, stoves, provisions, and family 
wearing apparel in good condition. 

‘None on sewing machine, all while contained in the above 
described building. None on piano or organ all while contained 
in the above described building. 

“Barn and Contents. 

“$100.00 on one-story frame barn with shingle roof building 
including foundations and stalls, situated in the rear of the above 
described building. 


“Miscellaneous. 
“$100.00 on wagons, buggies and harness in barn or shed. 


i * Xx * * * * 

‘$600.00 total concurrent insurance permitted, including this 
policy.” 

The frst alleged misrepresentation in the application for which 
defendant seeks to avoid the policy is that the policy covers one 
buggy which was not owned by plaintiff at the time of the issu- 
ance of the policy, but that plaintiff by the terms of the applica- 
tion and policy represented that he owned same. By the terms 
of the application plaintiff's answers therein were made his war- 
ranties, and the policy contained the following clause :— 

“This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof; 
or if the interest of the insured in the property be not truly 
stated herein: or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss.” 

By virtue of this clause of the policy it is contended by de- 
fendant that the policy is void and of no effect because of plain- 
tiff’s misrepresentations as to his interest in the buggy. ‘There 
is no specific reference in the application or in the policy as to 
any buggy or buggies, except as has been set out hereinbefore 
in the clauses quoted from the application and from the policy. 
Upon receipt of the policy by plaintiff he read the clause “$100.00 
on wagons, buggies and harness in barn or shed”, and thereupon 
called the attention of defendant’s agents, through whom the 
application for insurance was made, to the fact that he owned no 
buggy It appears that plaintiff inferred from the language of 
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said clause in the policy that it was intended to insure a huggv— 
and he had owned, prior to the giving of the application for in- 
surance, a buggy, but he had sold the same some sixty days be- 
fore that time. There is no explanation of how the clause in the 
application and in the policy came to include the word “buggies”. 
The agents were unable to remember that any request for in- 
surance upon buggies was made or any representation by plain- 
tiff that he owned any buggy at the time the application was 
given and there is nothing in the policy or in the application that 
indicates that any such representation was made other than the 
clause quoted. Plaintiff owned a wagon which, however, was 
not destroved by fire. He also owned some harness which was 
still in the barn and shed covered by the policy. There is no 
evidence whatever that the policy was made to cover buggies 
through any fraudulent act or procurement of plaintiff, nor was 
it shown that the risks of the company was increased by reason 
of the policy having included buggies when the insured owned 
no buggy. In order to forfeit this policy the insurance company 
insists that these clauses in the application and policy should be 
construed to insure a buggy which plaintiff had at one time 
owned, but which he did not own at the time he made his ap- 
plication or at the time of the issuance of the policy and that he 
represented that he owned the same. There was no evidence 
that plaintiff owned or represented that he owned any buggy, or 
that there were any buggies at the time of the issuance of the 
policy kept by him in said barn and shed. There was no insur- 
ance on any buggy thus located for none existed. ‘The construc- 
tion which the insurance company insists upon in this case is for 
the purpose of incurring a forfeiture of this policy. Forfeitures 
are not favored by the law. The reasoning that would support 
the construction that by virtue of said clauses plaintiff repre- 
sented he had one buggy and that one buggy was insured would 
also support the construction that he had more than one buggy, 
for the language of the clause is “buggies”, not “buggy”. This 
application and the policy were written upon printed forms of the 
company, and no doubt for the purpose of convenience to itself 
and agents. A mere failure of the company or of the applicant 
to strike from the application and from the policy the word “bug- 
gies”, in the absence of any other showing by the terms of the 
application or of the policy or of representations made by the 
insured that the insured owned a buggy, that the same was to 
be included in the policy and was included in the policy should 





2106 Insurance Law Journal. [ Feb., 1909. 


not be construed as a representation that he did own a buggy. 
Plaintiff owned a wagon and harness, and it is not shown that 
the value of the same was not sufficient to entitle him to all the 
insurance he obtained thereon by virtue of this clause in the 
policy ; but if the policy and application were construed, as con- 
tended for by the insurance company, as including representa- 
tions of plaintiff that he owned a buggy and that the policy in- 
sured the same, still this would not be sufficient to avoid the en- 
tire policy. Items of property insured by the policy were sepa- 
rately valued and insured in separate amounts, and under the 
rule adopted by the Supreme Court of the Territory of Okla- 
homa in Miller vs. Delaware Ins. Co., 14 Okl. 81, 75 Pac. 1121, 
65 L. R. A. 173, a breach of the policy as to one item insured 
therein would not avoid the policy if the same was not affected 
by any question of fraud, act condemned by public policy, or any 
increase in the property insured, and this is true notwithstand- 
ing the policy contained a provision that “this entire policy shal! 
be void if the insured has concealed * * *”, There is not an 
absence of authorities holding to the contrary, and this court, 
in Sullivan vs. Mercantile Town Mutual Ins. Co. (Okla.) 94 Pac. 
076, had occasion to cite some of the authorities holding on 
both sides of this proposition; but we were not called upon in 
that case to decide which rule this court would adopt, and did 
not do so. The authorities supporting the doctrine announced 
by the court in Miller vs. Delaware Ins. Co., supra, are well col- 
lected by the court in that opinion, and we think that the rule 
adopted by the court in that case is the rule supported by the 
greater weight of authorities, and should not be overturned by 
this court, but should be adopted and followed. 

Herzog vs. Palatine Ins. Co., 36 Wash. 611, 97 Pac. 287, pre- 
sents a state of facts similar to those in the case at bar. The 
policy in that case in one item insured a piano for the sum of 
$200, but the insured did not at the time of the fire or at the 
time the policy was issued own any piano whatever. The rec- 
ord did not disclose how the piano came to be included in the 
policy of insurance. The court held that where a policy of in- 
surance is issued covering different classes of property, and each 
class is insured for a specific sum, a breach of the contract of 
insurance as to one or more of the items does not avoid the 
policy as to the other items not affected by the breach, in the 
absence of fraud, act condemned by public policy, or increase of 
risk to the property insured by reason of the breach as to the 
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part. Plaintiff in the case at bar waives any claim for loss of 
property included in the clause of the policy covering wagons, 
buggies, etc. 

Che second alleged misrepresentation for which it is sought to 
avoid the policy is that in the application the following ques- 
tions and answers were made: “Q. Is your ownership of prop- 
erty to be insured absolute, unqualified and undivided? A. Yes. 
(. In whose name is the land on which property to be insured 
is located? A. R. L. Folsom. I have a contract for the land 
these buildings are on with a Choctaw Indian and have paid 
him jor it.” It was agreed that, at the time of the application 
and of the loss, plaintiff occupied the land upon which said im- 
provements were located under a contract with R. L. Folsom 
to give him, the plaintiff, a deed to said land when said Folsom 
received his patent; that the entire consideration to be paid for 
the land was $500; that, at the time the application was made 
by plaintiff, plaintiff had paid $425 on the consideration, and the . 
remaining $75 was by the terms of the contract not to be paid 
until Folsom should deliver to plaintiff a deed to the land. 
The policy contained the following clause: ‘This entire policy 
unless otherwise provided by agreement indorsed herein or 
added hereto shall be void, * * * if the interest of the insured 
be other than unconditional and sole ownership, both legal and 
equitable, or if the subject of insurance be a building on ground 
not owned by the insured in fee simple; or if the subject of in- 
surance be personal property and be or become incumbered by 
a chattel mortgage. * * *.’ Defendant insists that the an- 
swers of plaintiff in his application as to his interest in the 
dwelling house and barn insured and the land on which the same 
was situated were false, and that he did not have the uncondi- 
tional and sole ownership both legal and equitable of the prop- 
erty, and that he was not the owner of the fee-simple title to the 
land on which said buildings were situated and that by reason 
of such facts the policy, under the provision thereof quoted 
supra, was voic. There was no misrepresentation by plaintiff 
in his application as to who owned the legal title to the land on 
which the property was situated. His answers to the questions 
in the application disclose that the same was held in the name 
of R. L. Folsom. This fact was known to the insurance com- 
pany by the written application of plaintiff, containing such an- 
swer, being before the company at the time it issued the policy 
sued on; and the company, having with full knowledge issued 
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the policy to plaintiff, cannot now insist upon the clause in the 
policy requiring the insured to be the unconditional and sole 
owner of the legal title, but will be held to have waived such con- 
dition. The law will not permit it, with full knowledge of the 
condition of the legal title to the land on which the-insured’s 
property was located, to accept the application and the premium 
note given by the insured in payment of the premium on the 
policy and to insert in the policy a provision contrary to the 
conditions of the title as represented by the application by which 
it may defeat the right of recovery in case of loss. German- 
American Ins. Co. vs. Paul, 5 I. T. 703, 83 S. W. 60; Allen vs. 
Phoenix Ins. Co., 12 Idaho, 653, 88 Pac. 245, 8 L. R. A. (N. S.) 
903. 

Was plaintiff the unconditional and sole owner of the equitable 
title to the land on which the property insured was located? 
There is no denial that Folsom held the legal title to the land 
in controversy, or that the contract of sale between him and the 
plaintiff is valid, and since the burden of proof is upon defendant 
to establish such facts as were necessary to avoid the policy, in 
the absence of any attack upon the validity of the contract be- 
tween Folsom and plaintiff, it will be assumed that it was valid, 
and passed the interest in the land in controversy purported to 
have been passed by such contract. As to what interest in prop- 
erty answers the requirement of the provision of a standard fire 
insurance policy to the effect that “the entire policy shall be void 
if the interest of the insured be other than the sole and uncon- 
ditional ownership or if the subject of insurance be located on 
ground not owned by the insured in fee simple”, has often re- 
ceived the consideration of and been determined by the courts. 
The authorities hold, almost without exception that a vendee of 
land who occupies the same under an executory contract of pur- 
chase is the unconditional and sole owner of the same and of 
the fee-simple title thereto within the provision of policies of in- 
surance above quoted, and that this is true although the entire 
purchase price has not been paid. This question was ably dis- 
cussed in Loventhal vs. Home Ins. Co., 112 Ala. 108, 20 South. 
419, 33 L. R. A. 258, 57 Am. St, Rep. 17, in which case the 
court holds the rule herein announced, and supports the same 
with citations from numerous authorities. Other cases in which 
the same doctrine is announced are: Franklin Fire Ins. Co. vs. 
Crockett, 7 Lea (Tenn.) 725; Mathews vs. Capital Fire Ins. Co., 
115 Wis. 272, 91 N. W. 675; Tuck vs. Hartford Fire Ins. Co., 
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56 N. H. 326; Knop vs. National Fire Ins. Co., tot Mich. 359, 
59 N. W. 653; Baker vs. State Ins. Co., 31 Ore. 41, 48 Pac. 699, 
65 Am. St. Rep. 807; Imperial Ins. Co. vs. Dunham, 117 Pa. 460, 
12 Atl. 668, 2 Am. St. Rep. 686. 

In Phenix Ins. Co. vs. Kerr, 129 Fed. 723, 64 C. C. A. 251, 66 
L. R. A. 569, it was held that the interest of a purchaser of 
property, which the purchaser has unqualifiedly agreed to buy 
and which the former owner has absolutely contracted to sell to 
him upon definite terms, is a sole and unconditional ownership 
within the true meaning of the ordinary clause on that subject in 
insurance policies, because the vendor may compel the vendee 
to pay for the property and suffer any loss that may occur. 

Plaintiff at the time of the issuance of the policy occupied the 
lands upon which the property insured was located, and he had 
placed thereon the buildings insured under the policy, and he 
had occupied the land under the contract of purchase, on which 
he had paid all the purchase price except $75. He was the un- 
conditional and sole owner in fee simple of the equitable title to 
said land, and had such an interest therein as was required by 
the conditions of the policy relied upon for a forfeiture, except 
that he did not own the legal title, but that portion of the condi- 
tion of the policy was waived by defendant. Nor did the assured 
make any misrepresentations as to his interest in the property, 
although he stated that he had paid the person from whom he 
had contracted the land therefor. The fact that he owed a bal- 
ance of $75 to Folsom on the contract of purchase in no way 
affected his title to the land, or his unconditional and sole owner- 
ship thereof within the meaning of the condition in the policy, 
and this was true although the vendor had a lien upon plaintiff’s 
interest in the land for the balance of the purchase price. A 
lien created or a mortgage executed by the insured upon his 
property does not affect his title to the property, or his insurable 
interest thereon, and, unless required to do so by the application 
for insurance or the conditions of the policy, the insured need 
not disclose the existence of such lien or mortgage. 13 Amer. 
& Eng. Ency of Law 168-170, and authorities there cited; Lov- 
enthal vs. Home Ins. Co., supra. 

One of the provisions of the policy required the insured in 
case of loss by fire to render proof of loss to the company, 
signed and sworn to by him, within sixty days after the fire. 
Plaintiff, within eight or ten days after the fire, made out a state- 
ment of his loss, subscribed and swore to the same, and for- 
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warded it to the company, but the notary public before whom 
plaintiff swore to the proof of loss omitted to indicate his official 
title and to attach his seal. The company made no response to 
plaintifi’s proofs of loss. Plaintiff after a time, and before the 
expiration of sixty days, wrote the company inquiring why they 
gave no attention to his claim. To this letter he received no 
response. Shortly after the expiration of sixty days after the 
fire the company, through its agents, began an investigation of 
the loss, but no objection was ever made to the proofs of loss 
submitted until this action was brought, and defendant cannot 
avail itself of the defect therein now. If the proofs of loss given 
by plaintiff were defective, and not in compliance with the 
policy, and not satisfactory to defendant, defendant should have 
notified plaintiff of such facts within a reasonable time and 
pointed out to him the specific defects in order that plaintiff 
might remedy the same, and, having failed to do so, the defend- 
ant waived its right to have the proofs of loss submitted in the 
exact form and manner prescribed by the policy. Joyce on In- 
surance, vol. 4, § 3362; Hanover Ins. Co. vs. Lewis, 28 Fla. 209, 
10 South. 297; 16 Ency. of Law, p. 959. 

Plaintiff executed two promissory notes in payment of the 
premium on the policy. These notes were past due and unpaid 
at the time of the institution of this suit, and defendant contends 
for forfeiture of the policy for the nonpayment of said notes, but 
neither the notes nor the policy make the validity of the policy 
contingent upon the payment of the notes. These notes were 
given by plaintiff and accepted by defendant in payment of the 
premium just as so much cash, and plaintiff is liable thereon for 
the amount of the same. Plaintiff in fact has tendered payment 
of the same to the company, which was refused, In the absence 
of stipulation in the note or in the policy of insurance that failure 
to pay the notes given in payment of the premium should oper- 


ate as a forfeiture of the policy or a suspension of the risk, the 
policy will continue in force after the maturity of the notes al- 
though the same are not paid. Joyce on Insurance, vol. 2, 
§$ 1212. 

Finding no error in the matters complained of by appellant 
in its assignments of error relied upon, the judgment of the trial 
court is affirmed. 


Williams, C. J., and Dunn, Turner, and Kane, JJ., concur. 
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SUPREME COURT OF FLORIDA. 


J. I. KELLY CO. 
vs. 


ST. PAUL FIRE & MARINE INS. CO.* 


FIRE INSURANCE—FORFEITURE CLAUSE ON COMMENCE- 
MENT OF FORECLOSURE PROCEEDINGS. 

The following clause in policies of fire insurance: “This entire policy, 
unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be void if, with the knowledge of the insured, fore- 
closure proceedings be commenced or notice given of sale of any 
property covered by this policy by virtue of any mortgage or trust 
deed”—held to be a wise and proper safeguard to the insurer against 
the greatly increased risk consequent upon the circumstances pro- 
vided against therein. And that, where an insured mortgagor en- 
deavored to make arrangements to postpone the institution of pro- 
ceedings to foreclose the mortgage upon the insured property, and 
was notified of the commencement of the foreclosure proceedings 
the day they were commenced, a failure to procure from the insurer 
an agreement to be indorsed on or added to the policy of insurance 
giving the consent of the insurer to a continuation of the risk not- 
withstanding the foreclosure proceedings renders the policy void as 
provided therein in the absence of a waiver. 


{For other cases see Insurance, Cent. Dig. § 829; Dec. Dig. § 330.] 


Parkhill and Hocker, JJ., dissenting. 

In Banc. Error to Circuit Court, Walton County; J. Emmet 
Wolfe, Judge. 

Action by the J. I. Kelly Company against the St. Paul Fire 
& Marine Insurance Company. Judgment for defendant, and 
plaintiff brings error. Affirmed. 

The plaintiff in error, hereinafter referred to as the plaintiff, 
sued the defendant in error as defendant below in the Circuit 
Court of Walton County upon a fire insurance policy; the dec- 
laration being as follows :— 

“Now comes the J. I. Kelly Company, a corporation, incor- 
porated and doing business under the laws of Florida, said plain- 
tiff, and sues said defendant in the above-entitled cause :— 

“For that in consideration of $75.30 to it paid, and payment 
thereof acknowledged, the said defendant issued to said plain- 
tiff its policy of insurance, and thereby promised the plaintiff in 
the terms of said policy and upon the conditions thereto an- 
nexed to insure the said plaintiff against all loss or damage by 


* Decision rendered, Oct. 27, 1908. Rehearing denied Dec. 8, 1908. Headnotes filed Dec. 
14,1908. Syllabus by the Court. 47 Southern 742. 
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fire to the amount of $1,500, and to make good unto said plain- 
tiff all loss or damage that should happen by fire, not exceeding 
the sum of $1,500, for the term of one year from the 31st day of 
January, A. D. 1906, to the 31st day of January, A. D. 1907, on 
that certain property used in and connected with their sawmill 
plant at Whitefield, county of Walton, state of Florida, a more 
particular description of which will appear by reference to the 
original policy and the schedules thereto attached, which by 
reference thereto is made a part hereof for every necessary and 
legitimate purpose and to have the same force and effect as if 
the same were copied herein, the loss by the terms of said policy 
to be paid in sixty days after due notice and proof made by the 
plaintiff and received by said defendants, and in the said policy 
sundry provisions, conditions, prohibitions, and_ stipulations 
were and are contained, and thereto annexed as by the original 
policy filed herewith, marked ‘Exhibit A’, and made a part of 
this declaration, for every necessary and legitimate purpose and 
with like force and etfect as though the same were copied herein, 
will more fully appear; that afterward, to wit, on the morning 
of the 4th of August, A D. 1906, that part of said property as is 
particularly described on Exhibit B attached hereto and made 
a part hereof for every necessary and legitimate purpose was 
burned and destroyed by fire, and damage and loss was thereby 
occasioned to said plaintiff to the amount of $33,263.20 in such 
circumstances and conditions as to come within the promise and 
undertaking of said policy, and to render liable and oblige the 
said defendant to insure said plaintiff to the amount of $1,500 
on the property aforesaid, of which loss the defendant has had 
due notice on, to wit, — day of ———, A. D. 1906, and 
although all conditions have been performed and fulfilled, and 
all events and things. existed and happened and all periods of 
time have elapsed to entitle the plaintiff to a performance by 
the defendant of said contract, and to entitle the plaintiff to said 
sum of $1,500, and nothing has occurred to prevent the plain- 
tiff from maintaining this action against said defendant, yet said 
defendant, though often requested so to do, has not paid, or 
made good to said plaintiff, the said amount of the loss and dam- 
ages aforesaid, or any part ‘thereof, but has refused and still 
refuses so to do, to the damage of said plaintiff in the sum of 
$1,900. 

“Wherefore, and because of the premises, the said plaintiff 
claims the sum of $1,500 damages for the insurable value of said 
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property so destroyed by fire as aforesaid; that, by reason of 
the failure of said defendant to perform its promises and obliga- 
tions aforesaid, it has become necessary for said plaintiff to 
bring this its suit against said defendant and necessary for said 
purpose to employ an attorney, which it has done, and, there- 
fore, claims the further sum of $———— as reasonable attorney’s 
fees in this behalf incurred.” 

The policy sued upon was also exhibited as a part of the dec- 
laration. To this declaration the defendant filed the following 
pleas :-— 

“The defendant for pleas to the declaration says :— 

“(1) That in and by the contract of insurance mentioned in 
and made a part of the declaration it was provided that if, with 
the knowledge of the insured, foreclosure proceedings should be 
commenced upon any property covered by the said policy by 
virtue of any mortgage or trust deed, the said entire policy, un- 
less otherwise provided by a written agreement indorsed thereon 
or added thereto, should be void. That prior to said alleged loss 
by fire there was begun a suit in chancery in the Circuit Court 
of Walton County, Fla., a court having jurisdiction of the said 
suit, to foreclose a then valid and subsisting and unpaid mortgage 
theretofore made by the Jernigan Lumber Company, a corpora- 
tion, from which the plaintiff derived title to the said property 
insured. That in the said suit the said Jernigan Lumber Com- 
pany and the plaintiff were made parties defendant. That due 
and legal service of process of subpcena was made in the said 
suit upon plaintiff before the said alleged fire, and that the said 
foreclosure proceedings were with the knowledge of the plain- 
tiff, and were instituted, had, and continued without any written 
agreement of the defendant indorsed on the said policy or added 
thereto. 

‘(2) That in and by the contract of insurance mentioned in 
and made a part of the declaration it was provided as follows, to 
wit: “This entire policy shall be void, if the insured has con- 
cealed or misrepresented in writing or otherwise, any material 
fact or circumstance concerning this insurance or the subject 
thereof-—and that the plaintiff did at and before the making of 
said policy and the contract contained thereon conceal from the 
defendant a material fact concerning the said insurance and 
the subject thereof, to wit, the fact that the property so insured 
was at the time of the making of the said contract, and had been 
for a long time prior thereto, incumbered by a valid and sub- 
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sisting mortgage securing the sum of twenty-five hundred ($2,- 
500) dollars, made to one Frances Matthews by the said Jerni- 
gan Lumber Company, from which plaintiff derived title to the 
said property.” 

To these pleas the plaintiff interposed the following demurrer 
and amendments thereto :— 

‘Now comes said plaintiff, and demurs to plea numbered 1 of 
said defendant, and for cause of demurrer says :— 

“(1) Said plea sets forth no defense to plaintiff's action. 

“(2) It is not alleged by said plea that plaintiff has violated 
any representations which were made to said defendant at the 
time defendant contracted to insure said plaintiff in such a man- 
ner as to avoid the payment of the policy sued upon. 

“(3) It is not alleged by said plea that the mortgage upon 
which foreclosure proceedings where had was a mortgage ex- 
ecuted by said plaintiff. 

“And for demurrer to plea numbered 2 plaintiff says :— 

“(1) Said plea sets forth no defense to plaintiff's action. 

(2) It is not alleged by said plea that plaintiff has violated 
any representations which were made to said defendant at the 
time defendant contracted to insure said plaintiff in such a 


manner as to avoid the payment of the policy sued upon. 

(3) It is not alleged by said plea that the defendant did not 
know that said mortgage was subsisting upon said property at 
the time of the issuance of the policy. 

“(4)} It is not alleged by said plea that said plaintiff executed 
said mortgage, or that said plaintiff was legally bound to pay 
the same. 


Amendments to demurrer :— 

“Now comes said plaintiff by leave of the court first had and 
obtained, and amends its demurrer herein by adding the fol- 
lowing additional grounds and causes of demurrer, to wit :— 

“As to plea No. 1:— 

“(1) It is not alleged that the defendant at the time of issuing 
the policy, or at any time subsequent thereto and prior to the 
loss, advised or notified the plaintiff that the institution of fore- 
closure proceedings would vitiate the policy. 

“(2) It is not alleged that the plaintiff knew prior to the loss 
sustained by fire that the beginning or institution of foreclosure 
proceedings would in any manner affect its insurance or vitiate 
the policy. 

“(3) It is not alleged that defendant solicited or asked any 
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information of plaintiff relative to any mortgage or trust deed 
existing at the time of the issuance of the policy, or at any time 
subsequent thereto, before the accrual of the plaintiff's cause of 
action. 

‘Amended demurrer as to plea No. 2:— 

“(1) It is not alleged that the alleged concealment by the 
plaintiff of the mortgage was intentional, nor that the alleged 
concealment consisted of the wrongful suppression of any ma- 
terial fact, nor that the fact alleged to have been concealed was 
thought to be of any importance by the plaintiff. 

(2) It is not alleged that the plaintiff knew prior to the loss 
sustained by fire that the existence of the mortgage or trust 
deed was a fact material to its insurance, or that the same would 
in any manner affect its insurance, or vitiate the policy. 

“(3) It is not alleged that the defendant solicited or asked any 
information of the plaintiff relative to any mortgage or trust 
deed existing at the time of the issuance of the policy, or at any 
time subsequent thereto before the accrual of the plaintiff's cause 
of action, 

(4) The averments that the plaintiff concealed the existence 
of the alleged mortgage are vague, indefinite, and insufficient. 

(5) Said plea alleges a mere legal conclusion.” 

The defendant withdrew its first plea above, and substituted 
the following plea in its stead :— 

“The defendant, withdrawing the first plea to the declaration, 
substituting therefor the following, to wit :— 

“(1) That in and by the policy of insurance mentioned in and 
made a part of the declaration it was provided that the said 
policy, unless otherwise provided by agreement indorsed there- 
on or added thereto, should be void, if, with the consent of the 
insured (the plaintiff), foreclosure proceedings should be com- 
menced or notice given of the sale of any property covered by 
the said policy by virtue of any mortgage or trust deed; that 
on the 24th day of July, A. D. 1906, there was commenced a suit 
in chancery in the Circuit Court of Walton County, Fla., a court 
having jurisdiction of said suit, to foreciose a then valid and sub- 
sisting mortgage upon the property insured by said policy, there- 
tofore made to one Frances Matthews by the Jernigan Lumber 
Company, a corporation, from which plaintiff derived title to the 
said property insured, the said mortgage securing a then valid, 
subsisting, and unpaid indebtedness; that in the said suit the 
said Jernigan Lumber Company and the plaintiff were made 
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parties; that on the same day subpoenas in due form and of due 
effect issued to the defendants; and that on the same day due 
and legal service of said subpcenas were made upon each of the 
said defendants, and that thereby the plaintiff then and thereby 
acquired knowledge of the said foreclosure proceedings, and that 
no written agreement of the defendant herein to the commence- 
ment of the said proceedings has ever been indorsed upon the 
said policy or added thereto.” 

The demurrer of the plaintiff to the original first plea of the 
defendant was left standing and applied to this substituted plea. 
Upon argument the court overruled the demurrer to the defend- 
ant’s substituted first plea, but sustained the demurrer to the 
defendant's second plea. Thereupon the plaintiff by leave of the 
court filed the following additional count as an amendment to its 
declaration :— 

“Now comes the J. I. Kelly Company, a corporation incor- 
porated and doing business under the laws of Florida, as plain- 
tiff, and, after leave of the court first had and obtained, files 
herein the following additional count :— 

“(1) That on the night of the 4th day of December, A. D. 
1906, part of the property covered by that certain policy of in- 
surance issued to said plaintiff by said defendant, a copy of which 
policy of insurance is attached to the original declaration herein 
filed, marked ‘Exhibit A’, and is by reference thereto prayed to 
be made a part hereof for every necessary and legitimate pur- 

,pose and with like force and effect as though it were copied 
herein, or attached hereto, was destroyed by fire on the 4th day 
of December, A. D. 1906, as is particularly described by Exhibit 
C, attached hereto and prayed to be made a part hereof, and 
damage and loss was thereby occasioned to said plaintiff to the 
amount of $2,371.03 in such circumstances and condition as to 
come within the force and undertaking of said policy of insurance, 
and to render liable and oblige and obligate the said defendant 
to insure said plaintiff to the amount of $167.76 on the property 
aforesaid, of which loss the defendant has had due notice, to wit, 
on and before the 2d day of February, A. D. 1907, and although 
all conditions have been performed and fulfilled and all events 
and things existed and happened and all periods of time have 
elapsed to entitle the plaintiff to a performance by the defend- 
ant of said contract and to entitle the plaintiff to said sum of 
$167.76, and nothing has occurred to prevent the plaintiff from 
maintaining this action against said defendant, vet said defend- 
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ant, though often requested so to do, has not paid or made good 
to said plaintiff the said amount of the loss and damage afore- 
said, or any part thereof, but has refused and still refuses so to 
do, to the damage of said plaintiff in the further sum of $167.76. 

“And plaintiff, by leave of the court first had and obtained, 
amends further its original declaration herein by increasing the 
ad damnum clause from $1,900 to $1,950.” 

To this amendment to the declaration the defendant filed the 
following plea :— 

“The defendant, for plea to the second count of the declara- 
tion filed by way of amendment, says :— 

“(1) That in and by the policy of insurance mentioned in and 
made a part of the declaration it was provided that the said 
policy, unless otherwise provided by agreement indorsed thereon 
or added thereto, should be void, if, with the consent of the in- 
sured (the plaintiff), foreclosure proceedings should be com- 
menced or notice given of the sale of any property covered by 
the said policy by virtue of any mortgage or trust deed; that 
on the 26th day of July, A. D. 1906, there was commenced a 
suit in chancery in the Circuit Court of Walton County, Fla., 
a court having jurisdiction of said suit, to foreclose a then valid 
and existing mortgage upon the property insured by said policy, 
theretofore made to one Frances Matthews by the Jernigan 
Lumber Company, a corporation, from which plaintiff derived 
title to the said property insured, the said mortgage securing a 
then valid, subsisting, and unpaid indebtedness; that in the said 
suit the said Jernigan Lumber Company and the plaintiff were 
made parties; that on the same day subpoenas in due form and 
of due effect issued to the defendants, and that on the said day 
due and legal service of said subpoenas was made upon each ot 
the said defendants, and that thereby the plaintiff then and there- 
by acquired knowledge of the foreclosure proceedings and that 
no written agreement of the defendant herein to the commence- 
ment of the said proceedings has ever been indorsed upon the 
said policy or added thereto.” 

The plaintiff filed the following replications to the first plea of 
the defendant as amended :— 

“And the said plaintiff for replication to defendant’s plea No. 
I as amended says :— 

‘(1) Plaintiff admits that the said policy of insurance contains, 
among divers other conditions, the condition, to wit: “This 


entire policy, unless otherwise provided by agreement indorsed 
VoL. XXXVITT.—15 
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hereon, or attached hereto, shall be void if, with the knowledge 
of the insured, foreclosure proceedings be commenced, or no- 
tice given of sale of any property covered by this policy by vir- 
tue of any mortgage, or trust deed.’ But plaintiff alleges that 
said foreclosure proceedings were not commenced either with 
its knowledge or consent, but in truth and in fact the filing of 
the bill of complaint and the issuance of the subpoena thereon 
on the 24th day of July, A. D. 1906, was without either the 
knowledge or the consent of said plaintiff. That said plaintiff 
had no knowledge of the filing: of the bill of complaint, nor of 
the issuance of the subpoena in consequence thereof until the 
subpoena was served upon it on the 24th day of July, A. D. 1906. 
That said bill of complaint was filed on that certain mortgage 
executed on the roth day of January, A. D. 1905, by the Jernigan 
Lumber Company, a corporation, for the face value of $2,500, 
payable to the order of one Frances Matthews. That the con- 
sideration of $2,500 as stated in said mortgage was not paid, 
but only the sum of $2,000 thereof was paid to said Jernigan 
Lumber Company as mortgagor thereof. That at the time of 
filing said bill of complaint to foreclose said mortgage on the 
24th day of July, A. D. 1906, and at the time of the issuance of 
the subpoena thereon, and at the time of the service of said 
subpoena upon the plaintiff on the 24th day of July, A. D. 1906, 
the balance due upon said mortgage was the sum of $2,000 as 
principal and the sum of $300 as interest, making the aggregate 
sum of $2,300. That said mortgage was duly recorded in the 
public records of Real Mortgages, vol. 6, p. 17, on the 30th day 
of January, A. D. 1905, in the office of the clerk of the Circuit 
Court of the county of Walton, state of Florida, and was also 
duly recorded in the public records of Real Mortgages, vol. 6, 
pp. 187, 188, 189, on the toth day of February, A. D. 1905, in 
the office of the clerk of the Circuit Court county of Washington, 
state of Florida, which mortgage and the indorsements thereon 
is attached hereto marked ‘Exhibit D’, and prayed to be made a 
part hereof for every necessary and legitimate purpose. That 
the note to secure the payment of which said mortgage was 
given was made payable to the owner of the said Frances Mat- 
thews November 1, A. D. 1905. That at the time of the issu- 
ance of the said policy of insurance said mortgage was 
executed, was then a valid and subsisting lien upon the 
subject of said insurance, and was duly filed and_ re- 
corded in the proper records of the counties aforesaid, and 
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was past due and payable. That the value of the real estate cov- 
ered by said mortgage was in excess of $20,000. That the other 
property covered by said mortgage and papers given to further 
secure the payment of said promissory note was in excess of 
$3,000, making the aggregate sum of the property incumbered 
to secure the payment of said promissory note to be the sum 
of $23,000. That in order to further secure the payment of said 
promissory note and mortgage, and in order that the time for 
the payment thereof might be extended until the 25th day of 
April, A. D. 1906, said plaintiff executed on the 25th day of 
January, A. D. 1906, and delivered unto said Frances Matthews, 
its certain mortgage upon certain cypress lumber of the aggre- 
gate value of $1,537.59, which mortgage was duly recorded in 
the public record of Chattel Mortgages, vol. 9, p. 256, on 26th 
day of June, A. D. 1906, in the office of the clerk of the Circuit 
Court of Walton County, state of Florida, which mortgage, with 
the indorsement thereupon, is attached hereto, marked ‘Exhibit 
E’, and prayed to be made a part hereof. That in order to fur- 
ther secure the payment of said promissory note, and in order 
that the time of payment thereof might be further extended 
until the 15th day of July, A. D. 1906, said plaintiff on the 16th 
day of June A. D. 1906, executed another of its mortgages upon 
certain cypress lumber aggregating in value the sum of $2,034.- 
38. That said mortgage was duly recorded in the public records 
of Chattel Mortgages, vol. 9, p. 255, on the 26th day of June, 
A. D. 1906, in the office of th clerk of the Circuit Court, Wal- 
ton County, Fla., a copy of which mortgage is attached hereto 
marked ‘Exhibit F’, and prayed to be made a part hereof. That 
upon the date, to wit, the 24th day of July, A. D. 1906, upon 
which said bill of complaint was filed, and upon which the sub- 
poena in chancery was issued thereon, and upon which date 
service of said subpoena was made upon said plaintiff, said Fran- 
ces Matthews by her duly authorized agent, A. J. Matthews, 
requested payment of the balance due on said promissory note 
to secure the payment of which the said mortgages were ex- 
ecuted. That at the time of requesting payment of said plain- 
tiff said A. J. Matthews did not advise said plaintiff that he was 
about to, or going to, file said bill of complaint, or institute said 
foreclosure proceedings. ‘That he on said date advised George 
W. Ward, president of plaintiff corporation, that if it would 
pay him the sum of $1,000 upon his return from the city of Bos- 
ton, state of Massachusetts, he, said George W. Ward, then and 
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there expecting to leave for the said city of Boston, state of 
Massachusetts, he, said A. J. Matthews, would: further extend 
the time for the payment of said note and the balance due there- 
upon until the 1st day of January, A. D. 1907, and he, said A. J. 
Matthews, acting as the duly authorized agent of the said Fran- 
ces Matthews, then and there further stated to said George W. 
Ward, said plaintiff, that he, said A. J. Matthews, would in con- 
sideration of his promise to pay upon said mortgage indebted- 
ness the sum of $1,000 upon his return from the said city of 
Boston, state of Massachusetts, he would extend the time of 
payment until the 1st day of September, A. D. 1906. That be- 
cause of the agreement aforesaid between said plaintiff and said 
A. J. Matthews plaintiff had no reason to expect, and did not 
expect, that said A. J. Matthews would fileany bill to foreclose 


said mortgage. That said agreement was made between said A, 
J. Matthews and said George W. Ward, then and there acting 
as the duly authorized agent of said plaintiff, between 7 and 8 
o'clock on the 24th day of July, A. D. 1906. That service of 
subpoena issued upon and in consequence of the filing of the 
bill of complaint to foreclose said mortgage was not made upon 
said George W. Ward, said plaintiff, until after the making of 


said agreeement, and not until about 9 p. m. on said date, to 
wit, July 24, A. D. tg06. That said plaintiff was then and there 
arranging to leave for the city of Boston, state of Massachu- 
setts, to make final settlement in connection with a large ship- 
ment of cypress, and said plaintiff did leave for the said city ot 
oston at or about 9:15 p. m. on said date. That at the time 
of service of said subpcena said George W. Ward, said plaintiff, 
was in the presence of the said A. J. Matthews when he, said 
A. J. Matthews, then and there stated in substance to said plain- 
tiff: ‘I did not intend that, and I will pay all of the costs and 
dismiss the suit if you [George W. Ward] will pay, as we have 
agreed upon, the sum of $1,coo when vou return from Boston. 
That he did not think his attorneys would file suit as soon as 
they did, and that he would give plaintiff until the 1st day of 
September to pay the $1,000. That, because of said statements 
and agreements by said A. J. Matthews, George W. Ward had 
reason to believe, and did believe, that the filing of said bill of 
complaint was the result of a misunderstanding between com- 
plainant and the counsel of the said complainant foreclosing, 
and because said complainant had on divers times extended the 
time for the payment of said note in consideration of which 
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plaintiff had executed the several mortgages hereinbefore men- 
tioned, and because of the said statements and agreements of 
said A. J. Matthews, then and there acting as the duly authorized 
agent of the said mortgagee, to extend the time of payment 
until the 1st day of September, A. D. 1906, upon plaintiff's 
promise to pay to said mortgagee the sum of $1,000 and his 
statement that the filing of the bill of complaint was not by him, 
nor said complainant, intended that he would pay all costs and 
dismiss said suit and extend the time of payment, as aforesaid, 
plaintiff had reason to believe, and did believe, that said bill of 
complaint and proceedings had and done because of the filing 
thereof was.not only the result of a misunderstanding between 
said complainant and said complainant’s counsel, but, also, that 
said bili of complaint and the proceedings had and done there- 
on in consequence of the filing thereof would in accordance with 
said agreement be promptly dismissed. ‘That if said George W. 
Ward as the president of plaintiff corporation, had not so be- 
lieved, or if he, said George W. Ward, then and there acting as 
the president of plaintiff corporation had believed, or had any 
reason to believe, that said bill of complaint would have been 
filed he would have arranged for the payment of said mortgage 
in order that attorney’s fees and other costs to be incurred by 
the institution of foreclosure proceedings might have been 
avoided. That plaintiff did on or about 9:15 p. m., or within 
a few minutes after the service of the subpoena aforesaid, on the 
24th day of July, A. D. 1906, leave on the eastbound train for 
the said city of Boston, where he remained and whence he did 
not return until about the 1oth of September, A. D. 1906. That 
at the time of the issuance of said policy of insurance unto said 
plaintiff by said defendant no written application was made for 
said insurance, no representation whatever was made concern- 
ing any mortgage indebtedness against the property covered by 
said insurance, no questions were asked by said defendant to 
said plaintiff, either at the time or before the issuance of said 
policy of insurance, concerning any mortgage indebtedness what- 
ever, except certain mortgage indebtedness of about $8,000 then 
existing and due and payable to the Walton Land & Timber 
Company, a corporation, and that as to such indebtedness de- 
fendant, not only knew, but also indorsed on said policy of in- 
surance, the customary loss payable clause, making the loss, if 
any, payable to the said Walton Land & Timber Company as 
their interest might appear. That said policy of insurance was 
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executed by Anderson & Dorr, of Pensacola, Fla., the regular 
and duly authorized agent of said defendant unto said plaintiff 
upon the bar application of said plaintiff for insurance upon the 
property covered by said policy. That subsequent to said ap- 
plication said Anderson & Dorr, the regular and duly authorized 
agent, aforesaid, of said defendant, issued said policy upon a 
general form of insurance policy containing divers and sundry 
terms and conditions. That neither at the time of the issuance 
of said policy of insurance, nor at any time before the issuance 
thereof, nor at any time before the loss sustained by reason of 
the said fire of August 4, A. D. 1906, did said defendant advise 
said plaintiff of any of the conditions in said policy, nor did said 
defendant at any time before the loss occasioned and sustained 
by said fire of August 4, A. D. 1906, advise said plaintiff of, the 
conditions contained in said policy of insurance relative to in- 
cumbrances or relative to foreclosure proceedings, nor advise 
said plaintiff of the force and effect of any incumbrance upon the 
property covered by said policy of insurance, nor the force and 
effect of the beginning of any foreclosure proceedings to fore- 
close any mortgage, or trust deed upon the property covered by 
said insurance, nor call to the attention of said plaintiff in any 
manner whatsoever any of the divers and sundry conditions of 
said policy, or the force and effect of any of the conditions of 
said policy. That said plaintiff did not read said policy, nor the 
terms thereof, either at the time of its issuance or any time 
prior to the said fire of August 4, A. D. 1906, nor did said plain- 
tiff prior to said fire know of any of the conditions of said policy, 
nor the force and effect thereof, but that it at the time of making 
application for said insurance intended to secure as a considera- 
tion for the premium paid therefor a valid contract of insurance. 
That prior to the loss sustained by the said fire of August 4, A. 
D. 1906, said plaintiff did not know that such a condition rela- 
tive to the force and effect of foreclosure proceedings was in 
said policy, and did not know prior to said fire that the mere 
filing of a bill of complaint, or the mere service of subpoena is- 
sued thereon, and in consequence of the filing thereof, would in 
any manner affect said policy or invalidate the same. 

“(2) That said plaintiff in consideration for the issuance of 
said policy gave to Anderson & Dorr of Pensacola, Fila., the 
regular and duly authorized agent of said defendant as part 
payment for the premium thereupon its promissory note, which 
notwithstanding the fact that said Anderson & Dorr as the duly 
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authorized agent of said defendant well knew of the filing of 
the bill of complaint and of the issuance of the subpoena in 
chancery thereon, and of the service of said subpoena on said 
plaintiff on the 24th day of July, A. D. 1906, to foreclose that 
certain mortgage for the sum of $2,500 executed by the Jerni- 
gan Lumber Company payable unto Frances Matthews, as 
mentioned in plaintiff's plea No. 1, as amended, and well knew 
that that part of the property as described in Exhibit B attached 
to the original declaration herein filed was destroyed by fire Au- 
gust 4, A. D. 1906, and well knew that that part of the property 
covered by said policy of insurance as described in Exhibit C, 
attached to the amended declaration herein filed, was destroyed 
by fire on December 4, A. D. 1906, has insisted upon the pay- 
ment of said notes given, as aforesaid, for part of the premium 
of said policy of insurance upon which this suit is brought, and 
said plaintiff because of the demand and request of said defend- 
ant, as aforesaid, by its duly authorized agent, has since the said 
fire of August 4, A. D. 1906, and since the fire of December 4, 
A. D. 1906, paid the balance due upon its notes given, as afore- 
said, for the premium due upon said policy.” 

To these replications the defendant filed the following de- 
murrer :— 

“The defendant demurs to the first replication to the first plea, 
and says that the said replication is bad in substance, because :-— 

“(1) The allegations of said replication as to the recording of 
the mortgage mentioned therein, and the knowledge of the de- 
fendant as to the existence of the same, set forth no answer to 
the said plea. 

“(2) That the allegations of said replication as to the other 
mortgages given by plaintiff and the record thereof set forth 
no answer to the said plea. 

(3) That the allegations of the said replication as to the 
action and promises of A. J. Matthews and the belief and con- 
sequent action by plaintiff based thereon set forth no answer to 
the plea. 

“(4) That the allegations of the said replication as to the 
transactions between plaintiff and the agent of defendant at the 
time of the issuance of said policy and as to the want of knowl- 
edge of plaintiff, as to the existence of the conditions in the 
policy, set forth no answer to the plea. 

(5) That neither all of the above-mentioned allegations 
taken together, nor any one of them taken with any other one or 
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more of them, or with any other allegations of the replication, 
set forth any answer to the plea. 

(6) That the said replication sets forth no answer to the plea. 

“The defendant for demurrer to the second replication to the 
first plea says that said replication is bad in substance, for that: 

“(1) It does not show that the defendant accepted the promis- 
sory note of the plaintiff as part payment of the premium due 
on the said policy. 

(2) That the receipt by the defendant of payment of the note 
given at the issuance of said policy for the premiums then due 
thereon does not contitute a waiver of the forfeiture set forth 
in the said plea. 

“(3) That the said replication does not show that the premi- 
ums accepted by the defendant as alleged were not earned, due, 
and payable by plaintiff to defendant before the knowledge of 
the said forfeiture and before a loss under said policy. 

(4) That the said replication does not set forth any answer 
to the plea.” 

Upon the argument the court sustained this demurrer and the 
plaintiff declining to plead further rendered final judgment in 
the defendant’s favor. For review of these proceedings the 
plaintiff below brings the case here by writ of error. 


E. C. MAXWELL and W. W. Flournoy, for Plaintiff in Error. 
BLtount & Blount & CARTER, for Defendant in Error. 


TAYLOR, P. J. (after stating the facts as above). 

The assignments of error are as follows :— 

(1) ‘The court erred in overruling plaintiff's demurrer to de- 
fendant’s plea No. 1. 

(2) The court erred in sustaining defendant’s demurrer to 
plaintiff's first replication to plea No. 1. 

(3) The court erred in denying plaintiff's motion to withdraw 
demurrer to second plea and file in lieu thereof replication. We 
will dispose first of this third assignment of error with the re- 
mark that the record before us presents nothing upon which 
this assignment can be predicated or considered. After the court 
below had made an order eliminating the defendant’s second 
plea from the case by sustaining the plaintiff's demurrer thereto, 
there appears transcribed in the record the following motion :— 

“Now comes said plaintiff, and moves said court for leave to 
withdraw its demurrer herein filed to the second plea of the 
defendant.” 





Fire. ] J. I. Kelly Co. vs. St. Paul F. & M. Ins. Co. 


No ruling or other action appears by the transcript to have 
been made or taken by the court below upon this motion or by 
the parties. Under these circumstances there is nothing pre- 
sented for review by this third assignment of error. 

The policy sued upon contains the following provision :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if, with 
the knowledge of the insured, foreclosure proceedings be com- 
menced or notice given of sale of any property covered by this 
policy by virtue of any mortgage or trust deed.” 

The first plea of the defendant invokes this clause of the 
policy to its defense, and succinctly, fully, and clearly alleges 
that the said policy prior to the alleged destruction of the prop- 
erty thereby insured by fire became void by force of said provi- 
sion therein, that prior to the alleged destruction of the insured 
property by fire foreclosure proceedings were commenced, with 
the knowledge of the plaintiff, to foreclose a valid, subsisting, 
and unpaid mortgage theretofore executed upon the insured 
property, and that no written agreement of the defendant herein 
to the commencement of the said proceedings has ever been 
indorsed upon the said policy or added thereto. This provision 
in a policy of fire insurance appeals to us as a wise and proper 
safeguard to the insurer against the greatly increased risk con- 
sequent upon the circumstances provided against therein. 
Mortgages are not usually enforced by foreclosure when the 
mortgagor or person liable for their payment is able to 
liquidate them when due, but such proceedings are usually 
brought about by the inability of the mortgagor to pay the mort- 
gage debt when due. The temptation to destroy the property 
and with the funds derived from existing insurance thereon to 
pay off the mortgage demand is multiplied fourfold when legal 
proceedings are actually instituted, and the final loss of the en- 
tire property to the mortgagor thereby becomes imminent. As 
a safeguard against such a contingency, the quoted clause is 
wisely and properly inserted in such policies, and the plain mean- 
ing and proper and legitimate purpose of such a clause should 
not be emasculated and annulled by any process of specious 
reasoning or judicial special pleading. The plain meaning and 
purpose of the clause is that such a policy shall become void if, 
with the knowledge of the insured, foreclosure proceedings of 
any inortgage whether executed by the insured or by another, 
covering any of the insured property, shall be commenced dur- 
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ing the life of the policy, unless there shall be an agreement in- 
dorsed upon or added to the policy providing otherwise. 

The plea of the defendant concisely, fully, and sufficiently al- 
leges the commencement of foreclosure proceedings of a valid 
and subsisting mortgage upon the insured property, and that 
the insured had knowledge of such proceedings, and that no 
agreement had been indorsed upon or added to such policy pro- 
viding against the avoidance oi such policy by the commence- 
ment of such foreclosure proceedings, and that, therefore, said 
policy sued upon became null and void, and no longer binding 
upon the defendant insurer, and such plea presented a valid de- 
fense and was not subject to the demurrer interposed thereto, 
and the court below committed no error in overruling such de- 
murrer, From among a multitude of authorities upholding the 
validity and propriety of such provisions in policies of fire in- 
surance, we cite the following: Schroeder vs. Imperial Ins. Co., 
132 Cal. 18, 63 Pac. 1074, 84 Am. St. Rep. 17. In this case it 
is held that such a provision in a policy “is directed to the fact 
of knowledge on the part of the insured of the commencement 
of foreclosure proceedings, and not to the time that he may 
obtain such knowledge. The reasonable construction to be 
given to the clause is that whenever he shall have knowledge of 
the proceedings, and not before, and shall fail to obtain the con- 
sent of the insurer thereto, the policy shall be avoided”. We 
are in full accord with this construction of the California court. 
Findiay vs. Union Mut. Fire Ins. Co., 74 Vt. 211, 52 Atl. 429, 
93 Am. St. Rep. 885; Woodard vs. German-American Ins. Co. 
of New York, 128 Wis. 1, 106 N. W. 681, 116 Am. ‘St. Rep. 17; 
Hayes vs. United States Fire Ins. Co., 132 N. C. 702, 44 5. E 
404; Moore vs. Hanover Fire Ins. Co., 141 N. Y. 210, 36 N. E. 
191; Norris vs. Hartford Fire Ins. Co., 55 S. C. 450, 33 5. E. 
566, 74 Am. St. Rep. 765; McIntire vs. Norwich Fire Ins. Co., 
102 Mass. 230, 3 Am. Rep. 458; Meadows vs. Hawkeye Ins. Co., 
62 Iowa, 387. 17 N. W. 600; Hartford Fire Ins. Co. vs. Clay- 
ton, 17 Tex. Civ. App. 644, 43 S. W. 919; Delaware Ins. Co. of 
Philadelphia vs. Greer, 120 Fed. 916, 57 C. C. A. 188, 61 L. R. 
A. 137; Titus vs. Glens Falls Ins. Co., 81 N. Y. 410; Woodside 
Brewing Co. vs. Pacific Fire Ins. Co., 11 App. Div. 68, 42 N. Y. 
Supp. 620; Merchants’ Ins. Co. of Newark vs. Brown, 77 Md. 
79, 25 Atl. 992. 

We are cited to the case of Bellevue Roller Mill Co. vs. Lon- 
don & L. Fire Ins. Co., 4 Idaho, 307, 39 Pac. 196, decided by the 
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Supreme Court of Idaho in February, 1895, as holding a dif- 
ferent doctrine from that announced in the cases cited above. 
We cannot at all approve of the findings of the Idaho court in 
this case. The plain terms of the clause under discussion were 
lost sight of entirely in that court’s construction thereof. For 
example, the clause provides that the policy shall be void if, 
“with the knowledge of the insured, foreclosure proceedings be 
commenced”. That court holds that under this language to 
constitute a defense the insurer must allege that the insured 
had knowledge that a foreclosure proceeding “was about to be 
brought”, and that then he is required to give notice to the 
insurance company. The clause in question makes no provi- 
sion about notice to the insurance company, but, on the con- 
trary, broadly avoids the policy if foreclosure proceedings are 
commenced with the knowledge of the insured, unless otherwise 
provided by an agreement indorsed upon or added to the policy. 
Under this clause, as we view it, it will make no difference 
whether the insured notified the insurer or not of the commence- 
ment of foreclosure proceedings. The institution of such pro- 
ceedings, upon the acquisition of knowledge thereof by the in- 
sured, no matter when he may acquire such knowledge, if ac- 
quired prior to the loss of the property, avoids the policy, un- 
less it be otherwise provided by an agreement indorsed upon or 
added to the policy. 

The first replication of the plaintiff to the defendant’s first plea 
seems to have been drafted to meet the construction of the 
Idaho court of the clause under discussion, but with that con- 
struction we cannot agree. This first replication of the plain- 
tiff to the defendant’s first plea admits the commencement of 
proceedings to foreclose a mortgage covering the insured prop- 
erty, and admits that the insured plaintiff acquired knowledge 
of the commencement of such proceedings after, but on the 
same day, that they were commenced, which was prior to the 
destruction of the property by fire, and admits that no agree- 
ment was indorsed upon or added to the policy providing other- 
wise than that such commencement of foreclosure proceedings 
should avoid the policy. These admissions of the replication 
closed the door to the plaintiff's right to the relief sought by 
his suit, and the side agreement alleged in such replication be- 
tween the insured plaintiff and the foreclosing mortgagee that 
such foreclosure proceedings would be discontinued if the in- 
sured would pay part of the mortgage debt on his return from 
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Boston can make no difference with the forfeiture of such policy 
effected by the actual commencement of such foreclosure pro- 
ceedings. The first replication of the plaintiff to the first plea 
of the defendant set up nothing in avoidance of the defense al- 
leged by such plea, and the court below committed no error in 
sustaining the defendant’s demurrer to such first replication to 
said first plea. 

Finding none of the errors assigned to be well taken, the judg- 
ment of the Circuit Court in said cause is hereby affirmed, at 
the cost of the plaintiff in error. 

Cockrell, J., disqualified. 

WHITFIELD, J. 

{ concur in the conclusion reached in the opinion of Mr. Jus- 
tice Taylor. 

It appears that before the commencement of the foreclosure 
proceedings the insured mortgagor knew the debt secured by 
the mortgage was due, ard knew the mortgagee contemplated 
enforcing the mortgage lien. It also appears that the insured 
mortgagor endeavored to make arrangements to postpone the 
institution of the foreclosure proceedings, and that he was noti- 
fied of the commencement of the suit on the same day, but after 
the bill for foreclosure was filed. In view of the circumstances 
of this case, it seems to be clear the foreclosure proceedings 
were commenced with the knowledge of the insured mortgagor 
within the meaning of the provision contained in the policy of 


insurance so as to render the policy void.wunless otherwise pro- 
vided by agreement indorsed on the policy. The provision is 


clear, imperative, and unambiguous, is intended to serve a highly 
salutary and useful purpose, is not contrary to any provision or 
principle of law, and is not unreasonable. Therefore it is bind- 
ing on the parties unless waived, antl no waiver appears in this 
case, 

Shackleford, C. J., concurs with Whitfield, J. 


PARKHILL, J. (dissenting). 

In my opinion the court erred in sustaining the demurrer to 
the first replication to plea No. 1 as amended. 

sv that plea the defendant company invoked the following 
provision of the contract of insurance: “This entire policy, un- 
less otherwise provided by agreement indorsed hereon, or at- 
tached hereto, shall be void if, with the knowledge of the in- 
sured, foreclosure proceedings be commenced, or notice given 
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of sale of any property covered by this policy by virtue of any 
mortgage or trust deed.” 

The replication admits that the policy of insurance contained 
the condition just quoted, but “alleges that said foreclosure pro- 
ceedings were not commenced either with its knowledge or con- 
sent, but in truth and in fact the filing of the bill of complaint 
and the issuance of the subpoena thereon on the 24th day of July, 
A. D. 1906, was without either the knowledge or consent of said 
plaintiff; that said plaintiff had no knowledge of the filing of 
the bill of complaint, nor of the issuance of the subpoena in con- 
sequence thereof until the subpoena was served upon it on the 
24th day of July, A. D. 1906.” 

I am of the opinion that the replication shows that the fore- 
closure proceedings were not commenced with the knowledge of 
the insured plaintiff, and that the demurrer thereto should have 
been overruled. 

When may it be said that foreclosure proceedings are com- 
menced according to our statute? 

All mortgages shall be foreclosed in chancery. Section 2501 
of the General Statutes of 1906. No subpcena in chancery shall 
issue until a bill of complaint shall have been filed in the clerk’s 
office. Section 1862 of the General Statutes of 1906. 

The issuance of service of subpoena is preceded by the filing 
of the bill of foreclosure. The bill comes before the issuance 
or service of the subpoena. The bill initiates the foreclosure 
proceedings. To initiate means to commence. ‘Commence” is 
defined in the Century Dictionary as “to cause to begin to be, 
perform the first act of, enter upon, begin”; as defined by Web- 
ster, “to begin, to originate, to do the first act in anything, to 
take the first step”. State vs. Hartford Fire Ins. Co., 99 Ala. 
221, 13 South. 362; 2 Words and Phrases, 1281. 

“In England it is settled that the filing of a bill or declaration 
is to be regarded, for every essential purpose, as commencement 
of the suit.” Lowry vs. Lawrence, 1 Caines (N. Y.) 69, text 72 
(quoting Cowp. 454). 

In Burton vs. Buckeye Ins. Co., 26 Ohio St. 467, Welch, C. J., 


for the court, said: ‘The real question here is one of construc- 
tion of the policy: What did the parties mean by the word 
‘commenced’ in this limiting clause? In common parlance a 
suit or action would be considered as ‘commenced’, perhaps, 
when the first step is taken in court. This under our law is the 
filing of the petition. The proviso in the policy being in the 
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nature of a penal provision, it is by no means clear to me that it 
should not be interpreted in that sense.” The Supreme Court 
of Louisiana has said that “commencement of foreclosure pro- 
ceedings” must be held to be synonymous with “filing of suit” 
(Stenzel vs. Pennsylvania Fire ins. Co., 110 La. 1019, 35 South. 
271, 98 Am. St. Rep. 481), and the Idaho Supreme Court has 
held that the suit was commenced when the complaint was filed 
(Bellevue Roller Mill Co. vs. London & L. Fire Ins. Co., 4 
Idaho, 307, 39 Pac. 196). 

Whether we give to the word “commenced” its common 
meaning, or whether we construe its meaning in the light of the 
provisions of the General Statutes already quoted, it is clear to 
me that the filing of the bill of complaint commences the fore- 
closure proceedings. But this proposition is omitted, as the 
brief of counsel for the defendant in error admits, on page 6, 
that the filing of a bill is in this state the commencement of a 
suit. Certainly the service of the subpoena upon the defendant 
was not the commencement of the foreclosure proceedings, be- 
cause the subpoena cannot issue until the bill of complaint shall 
have been filed. 

When the replication, therefore, alleges that the insured had 
no knowledge of the filing of the bill of complaint until a sub- 
poena was served upon the insured, it is made clear that the 
foreclosure proceedings were not commenced with the knowl- 
edge of the insured. 

The language of the policy is so plain and unambiguous, and 
there is such unanimity as to what is meant by the commence- 
ment of foreclosure proceedings, it would seem that there could 
be but one side to this question. 

But counsel for defendant in error contend “the true mean- 
ing of the provision is that, if foreclosure proceedings be com- 
menced and knowledge thereof be brought to the assured, he 
must, after such knowledge, bring notice to the insurance com- 
pany and require its consent to be indorsed on or added to the 
policy”. 

If we keep before us the words of the policy, “if with the 
knowledge of the insured foreclosure proceedings be com- 
menced”, the departure therefrom of the contention of counsel 
will be seen easily, clearly, and quickly. The language of the 
policy is, “If with the knowledge of the insured foreclosure pro- 
ceedings be commenced”. Counsel would have us read the 
policy thus: “If foreclosure proceedings be commenced and 
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knowledge thereof be brought to the assured.” In other words, 
the policy requires the foreclosure proceedings to be commenced 
with the knowledge of the insured, but counsel contend that the 
policy requires the foreclosure proceedings to be commenced 
and knowledge thereof be brought to the assured. 

To analyze further, counsel would substitute for the words of 
the policy, “With the knowledge of the insured”, the words, 
“knowledge thereof be brought to the insured”. This departure, 
thus changing by construction of the language of the policy, is 
emphasized by the further contention of counsel for defendant 
in error: ‘Ihe words ‘be commenced with a knowledge of the 
assured’, relate not to the act of commencement, but to the fact 
of commencement, that is, not to the time of commencement, 
but to the status created by the commencement.” 

What principles of law authorized such a loose construction of 
the language of the policy? In the first place, it seems to me that 
the language of the policy is clear and unambiguous, and the 
courts, as well as the parties, must be bound by the language of 
the policy, and that language clearly relates to the time of 
commencement of the foreclosure proceedings, not to the fact 
of the commencement of them. But, even if the language of the 
policy were of a doubtful meaning or import, it is the universal 
tule that the construction which is most favorable to the in- 
sured is to be placed upon it. London & L. Fire Ins, Co. of 
Liverpool, England, vs. Davis, 37 Tex. App. 348, 84 S. W. 260; 
Goddard vs. East Texas Fire Ins. Co., 67 Tex. 69, 1 S. W. 906, 
60 Am. Rep. 1; Bills vs. Hibernia Ins. Co., 87 Tex. 547, 29 S. 
W. 1063, 29 L. R. A. 706, 47 Am. St. Rep. 121. 

If the language used in the policy of insurance is ambiguous, 
if it bears hard upon the insurance company, if it must hurt any 
one, it must be the company to suffer, because that language 
was chosen by the insurance company. The insured had no 
choice in the matter, except to accept or reject the policy as it 
was written by the company in its own office by advice of its 
own lawyers. The policy was accepted as it was written by the 
defendant company, and the plaintiff only asks that this court 
accept and enforce the plain language of the policy as it has 
been written by the defendant company. The plaintiff asks for 
nothing more. He should have at the hands of our court noth- 
ing less. 

Moreover, if the condition of the policy is of doubtful import, 
it should be construed in favor of the insured because the law 
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does not favor forfeiture, and will always give preference to 
that reasonable construction which will sustain the claim of the 
insured. London & L,. Fire Ins. Co. vs. Davis, supra; Brown 
vs. Palatine Ins. Co., 89 Tex. 590, 35 S. W. 1060. 

It is said in May on Insurance, § 175: ‘No rule in the inter- 
pretation of a policy is more fully established, or more impera- 
tive or controlling, than that which declares that in all cases it 
must be liberally construed in favor of the assured, so as not to 
defeat, without a plain necessity, his claim for indemnity, which 
it was his object to secure in making the insurance.” 

Again: “Contracts of insurance, like other contracts, are to 
be construed according to the sense and meaning of the terms 
which the parties have used; and, if they are clear and unam- 
biguous, their terms are to be taken and understood in their 
plain, ordinary, and popular sense.” Imperial Fire Ins. Co. vs. 
Coos County, 151 U. S. 452, text 463, 14 Sup. Ct. 379, 38 L. 
Ed. 231, text 235; Fred J. Kiesel & Co. vs. Sun Ins. Office of 
London, 88 Fed. 243, text 246, 31 C. C. A. 515, text 518, 60 
U. S$. App. to; MecGlother vs. Provident Mut. Acc. Co. of 
Philadelphia, 89 Fed. 685, text 689, 32 C. C. A. 318, text 322, 60 
U.S. App. 705. 

| think all of us will accept these rules of construction. Ap- 
plying them to the language used in the policy sued upon, | 
think the conclusion already arrived at in this opinion is in- 
evitable. 

Clearly the words of the policy, “if, with the knowledge of 
the insured, foreclosure proceedings be commenced”, relate to 
the time oi the commencement of the foreclosure proceedings, 
and not to the fact of commencement. If these words of the 
statute be enlarged to mean that the policy shall be void if fore- 
closure proceedings be commenced and knowledge thereof at 
any time be brought to the insured, then the meaning of the 
language of the contract would be enlarged by the court so as 
to bind the insured to a forfeiture of the policy if he acquires 
knowledge of the foreclosure proceedings after they have been 
commenced, when he bound himself to a forfeiture only if he had 
knowledge of the foreclosure proceedings when the same were 
commenced. Such a construction would be a departure from 


the plain language employed, and would be a construction of 


the language favorable to the insurer and favorable to a for- 
feiture, whereas the language must be construed most favorably 
to the insured so as not to defeat his claim for indemnity. 
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Thus far I have contented myself with a construction of the 
language employed by the parties to the contract of insurance; 
but let us consider some of the arguments made by counsel 
against the construction indulged in by me. Counsel for plain- 
iff in error contend: ‘Nor would the provision be of any value 
if the insured be required to have the knowledge at the time of 
the commencement of the suit, because this involves constant 
presence of the insured with the mortgagee, or his constant 
presence at the office of the clerk of the Circuit Court where the 
proceedings are instituted, for, if he must know at the moment, 
then a knowledge acquired after the filing of a bill (which is in 
this state the commencement of a suit) would be equally inop- 
erative to protect the insurer as if that knowledge be acquired 
an hour, a day, or a week thereafter.” <A sufficient reply is that, 
if this provision be of no value, it is the fault of the defendant 
company. If the defendant corporation wanted to make the 
knowledge of the foreclosure proceedings acquired after the 
commencement of them, or after the filing of the bill 
of complaint, it should have so written the policy, and 
it is not the province of this court to make a new 
contract of insurance for the parties, whereby the corporation 
may be enabled to keep from paying to citizens of this state the 
money contracted by the defendant corporation to pay, es- 
pecially when the defendant corporation keeps in its coffers the 
money of the plaintiff paid for this contract of insurance. The 
following cases will be found to support the views expressed 
and the conclusion reached by me herein: London & L. Fire 
Ins. Co. of Liverpool, England, vs. Davis, 37 Tex. Civ. App. 
348, 84 S. W. 260; North British & Mercantile Ins. Co, vs. 
Freeman (Tex. Civ. App.) 33 5. W. togr; Bellevue Roller Mill 
Co. vs. London & L. Fire Ins. Co., 4 Idaho, 307, 39 Pac. 196. 

The decision in the case of Norris vs. Hartford Fire Ins; Co., 
55 S. C. 450, 33 S. E. 566, 74 Am. St. Rep. 765, holds that the 
commencement of a suit is when the summons is served because 
according to the statute “an action is commenced as to each 
defendant when the summons is served on him”. This case 
is regarded as an authority in favor of, rather than against, the 
position of plaintiff in error. 

As opposed to these cases, defendant in error cites in support 
of its position the following cases: Schroeder vs. Imperial Ins. 
Co, 132 Cal. 18, 63 Pac. 1074, 84 Am. St. Rep. 17; Findlay vs. 


Union Mut. Fire Ins. Co., 74 Vt. 211, 52 Atl. 429, 93 Am. St. 
VoL. XXXVITI.—16. 
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Rep. 885; Delaware Ins. Co. vs. Greer, 120 Fed. 916, 57 C. C, 
A. 188, 61 L. R. A. 137. 

Counsel for defendant in error express the opinion that the 
two Texas cases seem to be opposed to the decision by one of 
the same courts in Hartford vs. Clayton, 17 Tex. Civ. App. 644, 
43 S. W. 919. In commenting upon that case, the Texas court 
in London & L,. Fire Ins. Co. vs. Davis, supra, said: “In the 
case of Ins. Co. vs. Clayton, 17 Tex. Civ. App. 644, 43 5. W. gto, 
it was held that the condition as to the commencement of fore- 
closure proceedings with the knowledge of the insured was a 
valid and binding clause, and that the clause is not waived by 
the fact that the insurance company knew of the existence of 
the mortgage at the time of the issuance of the policy. The 
question involved in this case was not adverted to in any man- 
ner.” 

The opinion of the court by Mr. Justice Fly, in London & L. 
Fire Ins. Co. vs. Davis, is an able exposition of the subject be- 
fore us, and a comprehensive review of nearly all the cases that 
bear directly or indirectly upon this question. 

When we consider the conflict in the authorities, there would 
seem to be two sides to this question. That being so, if there 
are two ways of construing the language of the policy, one con- 
struction in favor of the insured and another construction in 
favor of the insurer, I am required by the rules of construction 
to decide in favor of the construction most favorable to the in- 
sured. That consideration must determine my judgment, if 1 
were not otherwise convinced by the plain words used in the 
policy. 

I think the judgment should be reversed. 

Hocker, J., concurs with Parkhill, J. 
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COURT OF APPEALS OF KENTUCKY. 


GEORGIA HOME INS. Co. 
vs, 


KELLEY.* 


CONTRACT TO REINSURE—ACTION—PETITION. 

In an action for breach of an insurance company’s contract to reinsure at 
the expiration of an existing policy the petition held to state a cause 
of action. 

[For other cases, see Insurance, Dec. Dig. § 145.] 

CONTRACT TO REINSURE—CONSTRUCTION—CERTAINTY. 

Where plaintiff had purchased $600 insurance on certain tobacco for 
three months, -the agent agreeing to keep it in force when it ex- 
pired by renewing it, according to the course of business between 
the parties, the contract was to issue a new policy insuring the 
property for the same amount, and for the same time from the date 
of the expiration of the old one, and was therefore not defective for 
uncertainty. 


{For other cases, see Insurance, Dec. Dig. § 145.] 


CONTRACT TO REINSURE—BREACH—NOTICE. 


Where an insurance agent had been in the habit of renewing plaintiff's 
insurance, and extending credit to plaintiff for the premiums, and he 
agreed to keep certain insurance in force, it was his duty to renew 
a policy on its expiration, unless he gave plaintiff notice that further 
credit would be refused. 


[For other cases, see Insurance, Dec. Dig. § 145.] 


Appeal from Circuit Court, Henry County. 

“Not to be officially reported.” 

Action by Leonard Kelley against the Georgia Home Insur- 
ance Company. judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


Wo. P. THORNE and WILLIAM CARROLL, for Appellant. 
Moopy & BARBouR, for Appellee. 
Hogsson,, J. 

On February 6, 1907, the Georgia Home Insurance Company 
issued a policy to Leonard Kelley, insuring a lot of tobacco that 
he owned in the sum of $600 for three months, or until noon 
May 6, 1907. The tobacco was burned on the night of the 6th 
of May, and this suit was brought by Kelley to recover on the 
policy. He charged that at the time the policy was written, 
and afterward, the insurance company, through its agent, agreed 
" # Decision rendered, Deo. 2, 1908. 1188.W.882.._. 2 | 
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with him that, upon the expiration of the policy, it would issue 
to him another policy for the term of three months, beginning 
at noon May 6, 1907, in consideration of the usual premium; 
that its agents in Henry County, having authority to make con- 
tracts of insurance and to renew them, had been for some time 
doing business with him, and had, under a similar agreement, 
issued to him new policies upon the expiration of the old ones; 
that the premiums were not paid at the time the policy was is- 
sued, but were charged to him, and paid by him afterward; that 
this was the usual course of dealing between the parties, and 
that because of this, he had not, on May 6th, paid the renewal 
premium, which he would have done but for the agreement with 
the agent to keep the policy in force, and to collect from him 
the premium later; and that he did not know that the agent had 
failed to renew the policy until after the fire. The defendant put 
in issue the allegations of the petition. The case was tried be- 
fore a jury, who found for the plaintiff, and, the court having 
entered judgment on the verdict, the defendant appeals. 

The petition is sufficient to maintain the action under the rule 
laid down by this court in Baldwin vs. Phoenix Ins. Co., 107 Ky. 
356, 54 S. W. 13, 92 Am, St. Rep. 362. The proof on the trial, 
both for the plaintiff and the defendant, substantially showed 
that at the time the policy was issued it was agreed between the 
plaintiff and the agent that the agent would keep it in force 
when it expired by renewing it and that this course of business 
had been pursued by the parties for some time. After the policy 
was issued, the plaintiff called the agent up over the phone. He 
and the agent do not differ substantially as to what occurred. 
He said to the agent to keep the policy in force for him, and not 
let it run out when it expired, and the agent, in effect, said he 
would. The agent, however, testified that in March the plaintiff 
had fallen in debt to him in the sum of $92, and that he failed 
to pay it; that in April he saw him, and told him that he must 
pay up or he would not carry the policy any longer, and that 
when he failed to pay he wrote him a letter, telling him that he 
would not renew this policy on May 6th. The plaintiff denied 
receiving the letter, and also denied that the agent told him that 
he would not carry the insurance longer. After the fire Kelley 
called up the agent over the telephone, and asked him if he had 
renewed the policy. The agent answered: “No; you know the 
reason why I did not.” Kelley said, “Yes”, and hung up the 
receiver. The case is clearly distinguishable from Hartford Fire 
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Ins. Co. vs. Trimble, 117 Ky. 583, 78 S. W. 462. In that case 
the alleged agreement was held not enforceable because neither 
the amount of the insurance, the rate of premium, nor the dura- 
tion of the risk was agreed upon. But here there was simply an 
agreement to renew an existing policy. The agreement would 
naturally mean that a similar policy was to be issued on May 
6th on the same tobacco insuring it for $600 for three months 
from that time. This is evidently what both parties to the oral 
contract understood, and undoubtedly the contract would have 
been carried out but for the fact that Kelley failed to pay the 
agent what he owed him. But although he failed to pay, still he, 
if his statement is true, agreed to pay soon; and the agent gave 
him iurther time. If this be true, it was the duty of the agent 
under the agreement to renew the policy, unless he gave Kelley 
notice that further credit would not be extended; for if such 
notice was given, Kelley could protect himself by getting other 
insurance; and if it was not given, he had a right to rely on the 
promise of the agent to keep his insurance up for him. 

The plaintiff in rebuttal proved by himself and his attorney, 
Hillis List, that on the 4th day of July after the fire, there was a 
conversation between them and Patterson, the agent, in Patter- 
son’s office, in which List said to Kelley, “Leonard, Judge Pat- 
terson says that you would not say in his presence that he had 
not revoked his agreement to issue said policies”, that Kelley 
answered, “Why, Judge, you did not tell me any such thing, 
you never told me that you revoked your agreement to keep 
my insurance up”, and that Patterson said in reply, “No; I did 
not”. This evidence was admitted over the defendant’s objec- 
tion and exception, and the court did not charge the jury that 
the evidence was not to be considered as substantive testimony, 
and was only to be considered by the jury for the purpose of im- 
peaching the credibility of the witness Patterson, if it did so 
impeach him. The failure to so charge the jury when this evi- 
dence was admitted was a substantial error. The statements of 
the agent after the transaction was closed were not substantive 
evidence against the defendant, but the jury would naturally con- 
sider them so, unless told otherwise. This error was ac- 
centuated by the fact that when Patterson was on the stand, he 
was asked if the conversation referred to did not occur, and said 
that it did not. The court thereupon said to the jury that they 
should consider the question and answer as contradicting the 
witness, if it did contradict him, and not as to the merits of the 
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case, one way or the other. The jury would naturally infer from 
this that they were not to consider the conversation suggested in 
the answer as evidence, as Judge Patterson had denied its hav- 
ing taken place; and, when they were not similarly cautioned 
when the testimony of List and Kelley was given, they would 
naturally understand that now, as the conversation had been 
proven, they were to consider it. The case turns simply on the 
testimony of Patterson on the one hand, and that of Kelley on 
the other. There were circumstances sustaining Patterson, and 
but for this evidence as to the conversation which occurred on 
July 4th, it would seem that the weight of the testimony was 
with the defendant. The admission of this evidence, therefore, 
without any caution as to the purpose for which it could be con- 
sidered, was prejudicial to the defendant. It would appear from 
the record that Judge Patterson is a man of high character, and 
the jury might have paid very little attention to the conversa- 
tion which was held on July 4th, if they had been told they could 
only consider it on the question of the credibility of the witness. 
Judgment reversed, and cause remanded for a new trial. 
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ACCIDENT. 


ST. LOUIS COURT OF APPEALS. 


MISSOURI. 


BANTA / 


vs. 


CONTINENTAL CASUALTY CO.* \ 

ACCIDENT INSURANCE—LIABILITY—CONTRIBUTORY NEG- 
LIGENCE OF INSURED. 

The rule which will not permit one to be charged with contributory neg- 
ligence when injured in an effort to escape sudden peril does not 
apply in determining liability under an accident policy for injuries 
to insured in jumping from a street car in danger of collision with a 
vehicle. 

[For other cases, see Insurance, Cent. Dig. § 1163; Dec. Dig. § 450.] 


ACCIDENT INSURANCE—CONTRACT—CONSTRUCTION. 

An accident policy should be interpreted so as to extend its protection 
over as wide a field of accidental injury as is consistent with its 
language, but its natural meaning must not be violated. 

[For other cases, see Insurance, Cent. Dig. §$§ 292, 295, 296; Dec. Dig. 
§ 146.] 

CONTRACT—-CONSTRUCTION. 

Where the effect of an insurance contract is clear, it will be enforced as 
written; but where its terms are of doubtful meaning, they will be 
construed most strongly against insurer. 

|For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.] 

ACCIDENT [NSURANCE—CONTRACT—CONSTRUCTION. 

An accident policy providing for double indemnity where an injury is 
sustained while insured is on any car as a passenger, and stipulating 
that double liability shall not be payable for injuries sustained while 
getting on or off any car, does not impose double liability for in- 
juries sustained by insured while jumping from a trolley car in im- 
minent danger of collision with a vehicle 

|For other cases, see Insurance, Dec. Dig. § 452.] 

CONTRACT—CONSTRUCTION. 

All accident insurance risks are taken by insurers on the theory that 
human nature will prompt a person to do ali he can in crises to 
avoid injury, and that insurer will get the benefit of this instinct of 
self-preservation. 

[For other cases, see Insurance, Dec. Dig. 146.] 


Appeal from St. Louis Circuit Court; Jesse A. McDonald, 
Judge. 
Action by Albert J. Banta against the Continental Casualty 


* Decision rendered, Nov. 17, 1908. Rehearing denied, Dec. 1, 1908. 1138. W. 1140. 
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Company. From a judgment for plaintiff, defendant appeals. 
Reversed with directions. 


EpwIn S. PULLER, for Appellant. 
Joun C. Vaucuan, for Respondent. 


Goopk, J. 

Respondent, while insured by appellant against accidents, fract- 
ured his leg in a leap from a trolley car on a cross-country line 
in Illinois. A collision appeared to be imminent between the 
car and a threshing machine drawn by a traction engine along 
a highway which intersected the railway, and in his alarm re- 
spondent, who was seated inside the car, went to the platform 
and jumped off. A collision of slight violence occurred and the 
passengers who remained in the car were unharmed; in fact, 
no one was hurt but respondent, though the conductor, motor- 
man, and some other passengers on the car likewise jumped off. 
The tibia of respondent’s leg was broken by the force with 
which he struck the ground. The policy describes certain acci- 
dental injuries which, if sustained by the insured, might cause a 
total loss of time, for which the company would indemnify at 
the rate of $25 a week; and further provided as follows :— 


Part III. Double Indemnity. 

If injury as before described is sustained while the insured 
is (1) riding as a passenger and is in or upon any railway pas- 
senger car using steam, cable or electricity as a motive power, 
or (2) a passenger on bomrd a steam vessel licensed for the 
regular transportation of passengers, or (3) a passenger in an 
elevator provided for passenger service only, or (4) in a burn- 
ing building, as owner, guest or tenant, the company will pay 
double the indemnity otherwise payable under parts I. or II. 
of this policy. 

Double indemnity (part I1[.) shall not be payable for anv 
loss resulting from injury sustained while getting on or off, 
or being on the step or steps of any railway or street railway 
car. 


Respondent was disabled for more than eighteen weeks, and 
appellant offered him single indemnity for the period of the dis- 
ability but he demanded double indemnity, contending he was 
entitled to it under the paragraph of the contract we have 
quoted. The company contends he was only entitled to single 
indemnity, because his hurt was received while he was not rid- 
ing as a passenger in or on the car, but while he was getting off. 
It being agreed respondent was injured as the result of his leap 
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from the car induced by a perilous situation, the court below 
held he was in or on the car in the meaning of the policy when 
hurt and, further, that the accident did not come within the ex- 
ception provided in the paragraph for double indemnity, to wit, 
if an injury happened while the insured was getting off or on 
or was on the steps of a car. Clearly respondent was not either 
actually in or upon the car in a physical sense when he was hurt. 
He had left the car in a leap he considered necessary to escape 
harm, and broke his leg when he struck the ground. Clearly, 
too, the injury was sustained either while he was getting off the 
car, or, rather, after he was off. The argument is that, in fram- 
ing the contract for insurance with those provisos, the parties 
did not intend to excuse the company from liability for a hurt 
inflicted in leaving a car to escape violent injury or death, but 
only to excuse it if the insured was hurt when he was not rid- 
ing as a passenger and securely in or upon a car. An attempt 
is made to bring this case within the rule of law which will not 
permit a plaintiff to be charged with contributory negligence 
when he hurts himself in an effort to escape sudden peril; but 
that principle has no application, because contract law must 
control the decision, not the law of torts. Overbeck vs. Ins. 
Co., 94 Mo. App. 453, 457, 68 S. W. 236; Hull vs. Acc. Ass’n, 
41 Minn, 231, 42 N. W. 936: Travelers Ins. Co. vs. Snowden, 45 
Neb. 249, 63 N. W. 392; Travelers Ins. Co. vs. Randolph, 78 
Fed. 754, 24 C. C. A. 305. The inquiry relates to the meaning 
of the contract as indicated by its language, read in connection 
with the purpose for which it was written. Respondent was in- 
sured as a commercial traveler in the class of selected risks, and 
no doubt his purpose was to provide for indemnity in case he 
was injured or killed accidentally in trips over his territory. The 
policy should be interpreted so as to extend its protection over 
as wide a field of accidental injury as is consistent with its 
language, but its natural meaning must not be violated. If the 
effect of an insurance contract is clear, it must be enforced as 
written, without adding an increased liability by construction; 
but as its terms are prescribed by the company, if they are of 
doubtful meaning, they will be construed most strongly against 
the company. Schoonmaker vs. Hoyt, 148 N. Y. 431, 42 N. E. 
1059; Janneck vs. Ins. Co., 162 N. Y. 574, 57 N. E. 182; Carr 
vs. Ins. Co., 100 Mo. App. 602, 75 S. W. 180. We think the 
language of the policy in suit admits of no doubt in respect of 
the company’s duty to pay double indemnity. Respondent was 
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not in or upon the car when hurt, but was getting off—the two 
contingencies which the contract said should exempt the com- 
pany from double indemnity. How can it be said it was not the 
intention to allow single indemnity only, if he was hurt in jump- 
ing from a car in a perilous emergency when no such con- 
tingency is mentioned in favor of the insured? The policy does 
not undertake to state under what circumstances the party must 
be off the car, or in the act of getting off, to exclude double in- 
demnity. If it enumerated certain circumstances, probably an in- 
jury received while off the car, or getting off under other circum- 
stances, would lay the company liable for double indemnity. 
ut it simply said double indemnity would be paid only in case 
the insured was hurt while riding as a passenger in or upon a 
car, and single indemnity if he was hurt while off or getting off 
or on. We can see nothing ambiguous in the language used. 
The argument is put forward that, if the car was in flames, the 
insured would have to stay on it and be burnt to death or lose 
the right to double indemnity if he was in some way hurt in es- 
caping from the conflagration. All insurance risks are taken by 
companies on the theory that human nature will prompt a man 
to do all he can in crises to avoid injury, and that the insuring 
company will get the benefit of this instinct of self-preservation. 
The sum of the matter in the present case is that appellant was 
willing to take the chance of double liability from accidents oc- 
curring while respondent was on a car; and, if he preferred to 
take the chance of injury or death in jumping off, he was bound 
to do so at his own hazard, and not the company’s. In other 
words, the contract is so drawn as to exempt the company from 
double liability if the insured happens to be off a car, or getting 
off when hurt, no matter for.what reason, and the company is 
entitled to the benefit of the exemption. 

We have studied all the cases cited for either side, but do not 
care to review them, and will merely note them for the reader 
to look into if he wishes. The following involve policies whose 
terms were almost identical with those of the policy at bar, and 
in which companies were exonerated from accidents occurring 
under similar circumstances. Van Bokkelen vs. Ins. Co., 34 
App. Div. 399, 54 N. Y. Supp. 307; Anable vs. Ins. Co., 73 N. J. 
Law, 320, 63 Atl. 92; Smith vs. Ins. Co., 115 Iowa, 217, 88 N. 
W. 368, 56 L. R. A. 271, 91 Am. St. Rep. 153; A&tna Ins. Co. vs. 
Vandecar, 86 Fed. 282, 30 C. C. A. 48; Miller vs. Ins. Co., 39 
Minn. 548, 40 N. W. 839; Hull vs. Ins. Co., 41 Minn. 231, 42 
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N. W. 936; Huston vs. Ins. Co., 66 Ohio St. 246, 64 N. E. 123; 
Travelers Ins. Co. vs. Snowden, 45 Neb. 249, 63 N. W. 392; 
Travelers Ins. Co. vs. Brookover, 71 Ark, 123, 71 S. W. 246. 
These cases are supposed to favor respondent’s position, and 
perhaps they do in some measure. Northrup’s Adm’r vs. Ins. Co., 
43 N. Y. 516, 3 Am. Rep. 724; Tooley vs. Assur. Co., 3 Biss. 
399, Fed. Cas. No. 14,098. The cases of Ins. Co. vs. Muir, 126 
Fed. 926, 61 C. C. A. 456, and Fidelity & Casualty Co. vs. Mor- 
rison, 129 Ill. App. 360, do not help him. In the Muir case the 
policy provided for double indemnity if the insured was injured 
while riding as a passenger “in or on a public conveyance pro- 
vided by a carrier of passengers and propelled by steam”, etc. 
The insured went on the platform to vomit, and was thrown from 
it and killed. The court decided the double indemnity clause 
covered injuries received while the insured was on the platform 
of a car, as manifestly it did. In the Morrison Case double in- 
demnity was to be paid if the insured was hurt while riding ‘as 
a passenger in or on a public conveyance propelled by steam”, 
etc. Morrison fell from an elevated train in the suburbs of Chi- 
cago and was killed. The opinion reasoned on the facts, and 
concluded they proved that when Morrison fell off, one of his 
feet was on the step of the car, his other foot had been raised 
from the station platform, and he was holding by the handrail 
of the car; hence the court held he was actually on the car as 
a passenger. 

The judgment is reversed and the cause remanded, with di- 
rections to the court to set aside the judgment for double in- 
demnity and enter judgment for single. All concur. 


SUPREME COURT OF NORTH CAROLINA. 


HILL 
v8. 
ETNA LIFE INS. CO.* 
ACCIDENT POLICY—PROOFS OF LOSS—CONCLUSIVENESS. 
Where an accident policy excepted injuries sustained while leaving a 


moving conveyance using steam as a motive power, proofs of loss, in 
which plaintiff stated that deceased stepped from a train aftet\ it had 
(iia ci ke ee ee 


* Decision rendered, Dec. 16,1908. 638. E. 124. 
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started, was caught and thrown under the wheels, though not con- 
clusive, established a prima facie case against him 


[For other cases, see Insurance, Cent. Dig. § 1726; fee. Dig. § 665.] 


ACCIDENT INSURANCE—PROOFS OF LOSS—MISTAKE—BUR- 
DEN OF PKOOF. 

Where proofs of loss under an accident policy alleged that decedent was 
injured while stepping from a moving train, which was a risk not 
insured against, the burden was on plaintiff to show that such state- 
ment was erroneous in fact. 


[For other cases, see Insurance, Dec. Dig. § 646.] 


PROOFS OF LOSS—MISTAKE—EVIDENCE. 


Where plaintiff filed proofs of loss under an accident policy, which 
proofs showed that the insurer was prima facie not liable because of 
the manner in which deceased was alleged to have been injured, it 
was not sufficient for plaintiff to avoid the proofs to show that he 
swore to them relying on hearsay statements; but he was bound to 
show that the proofs were erroneous in fact. 


{For other cases, see Insurance, Dec. Dig. § 665.] 


PROOFS OF LOSS—EXECUTION BY AGENT 

Where proofs of loss under an accident policy were filed by plaintiff's 
authority, the facts therein stated were to be taken as true against 
him, though he had not seen them, unless he showed mistake in the 
proofs in fact. 


{For other cases, see Insurance, Cent. Dig. § 1359; Dec. Dig. § 550.] 


Appeal from Superior Court, Buncombe County; Peebles, 


Judge. 
Action by Henry Hill against the A&tna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 


Jas. H. MERRIMON and JAs. G. MERRIMoON, for Apfellant. 
Junius C. MARTIN, for Appellee. 


Crark, C. j. 

John Hill took out an accident policy for $1,000 in the de- 
fendant company. The policy provided that, though the as- 
sured came to his death by accident, yet, if it occurred through 
certain specified means, the defendant would not be liable. One 
of these provisions exempted the company from liability if the 
assured was killed “entering or trying to enter or leave a mov- 
ing conveyance using steam as a motive power”. The answer 
admitted that the death occurred from injuries sustained in being 
run over by a railroad train, but the defendant contended that 
the assured received such injuries while trying to leave a rail- 
road car while the train was in motion. There was no proof 
that the assured was seen on the car or was hurt while leaving 
it while in motion. 

The defendant proved by a witness that, just after a passenger 
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train running twenty-five to thirty miles an hour had passed, 
he saw the deceased, struggling and falling along beside the 
train, that witness ran there as quickly as he could, rolled the 
man over on his face, and commenced to talk to him. The 
court properly excluded any evidence as to what the injured 
man stated as to how he had sustained his injury. Though the 
time which had elapsed was brief, the conversation was not a 
part of the res gestw. It was not exclamatory, but narrative, 
and therefore hearsay and incompetent. Bumgardner vs. Rail- 
road, 132 N. C. 440, 43 S. E. 948. In Seawell vs. Railroad, 133 
N. C. 515, 45 S. E. 850, the statements admitted were as to dec- 
larations made during the transaction, and a part of the res 
geste, and not a narration. The same is true of Means vs. Rail- 
road, 124 N. C. 578, 32 S. E. 960, 45 L. R. A. 164. The evidence 
offered of declarations made a few minutes still later by the 
deceased as to the manner in which he had been injured were, 
of course, incompetent. The fact that the plaintiff had repeated 
one of these statements made to himself did not make it com- 
petent. It was merely hearsay still. A witness for plaintiff tes- 
tified that he saw the train run over the assured, that it was 
running four or five miles an hour. . Declarations made by the 
plaintiff, the beneficiary of the policy, as to statements by the 
deceased of the manner in which he had been killed, and not 
denied by him, were incompetent. The plaintiff knew nothing 
of the matter, and no admission of the truth of the statements 
could be drawn from his failure to deny them. 

Among the proofs of death, which the plaintiff had filed with 
the defendant company, was an affidavit by M. J. Hill, which 
stated that the assured “was on the train with his brother, 
Thomas Hill, and just after train started John Hill stepped from 
train and was caught by his overalls, and thrown under 
the car wheels, at about 8:30 a. m. on train No. 30, 
east bound”. Also, an affidavit from plaintiff stating 
substantially the same. One Starnes testified that he 
got up said proofs as agent for plaintiff and sent them 
off, but that plaintiff “did not see any of the proofs of 
loss except his own affidavit”. His honor thereupon excluded 
all such proofs except the plaintiff’s affidavit. The plaintiff tes- 
tified that he knew nothing about the manner in which the as- 
sured received his injuries, not being there at the time, except 
what others had told him. His honor instructed the jury that 
the affidavit of plaintiff which had been filed as a proof of loss, 
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standing alone, made out a prima facie case to show that John 
Hill exposed himself to extraordinary risk, and under the terms 
of the policy would reduce the recovery to $200. But if the jury 
believed the plaintiff's testimony that he was not present when 
the assured sustained his injuries, and knew nothing about the 
matter of his own knowledge, and the burden being upon the 
plaintiff to prove this, if the jury were satished by the greater 
weight that the affidavit was made by plaintiff without any 
knowledge on his part as to how the deceased sustained his in- 
juries, the jury would be justified in answering the third issue, 
“$1,000”. The proofs of loss though not conclusive and irre- 
buttable by plaintiff, are prima facie true as against him. Ins. 
Co. vs. Newton, 22 Wall. 32, 22 L. Ed. 793; Ins. Co. vs. Rodel, 
g5 U.S. 232, 24 L. Ed. 433. The burden was upon the plaintiff 
to show that a statement made in the proofs of loss was er- 
roneous in fact. The plaintiff, having filed them has vouched for 
their truth. He must show mistake. It is not sufficient to 
negative a statement therein made to show merely that the affiant 
made his affidavit as a conclusion from evidencée—as hearsay— 
which would have been excluded if offered on the trial of an 
issue as to the fact stated. The plaintiff weighed the evidence, 
and swore to the facts stated in his affidavit. He must show 
that there was error as to the fact, not merely that he relied 
upon hearsay statements. it was also error to strike out the 
other affidavits in the proofs of death upon the testimony of 
Starnes that he had sent them on, by plaintiff's authority, but 
the plaintiff had not seen them. Aside from the fact that the 
court was thus holding that Starnes’s testimony was true, there 
is the further consideration that, these “proofs” having been filed 
by plaintiff's authority the facts therein stated are to be taken 
as true against him, unless he show mistake, and that he must 
show that the facts stated in the “proofs” are not true. 
Error. 





Continental Casualty Co. vs. Bridges. 


COURT OF CIVIL APPEALS OF TEXAS. 


CONTINENTAL CASUALTY CO. 
v3. 
BRIDGES.* 


ACCIDENT POLICY—PAYMENT OF PREMIUM—WAIVER. 

Plaintiff applied to defendant’s agent for a renewal policy, to which 
when delivered plaintiff objected because it did not provide for sick 
benefits. The agent, after assuring plaintiff that he would be pro- 
tected in the meantime, returned the policy, and was informed by 
defendant’s general agents that a new application would be required, 
and that on its receipt the old policy would be canceled and a new 
one issued, knowing that unless the premium was paid on the next 
day the old policy would be forfeited according to its terms. The 
soliciting agent made no demand for the premium, and testified that 
he knew plaintiff was solvent and able to pay the premium when 
demanded. Defendant’s managing agents retained the old policy, and 
did nothing until plaintiff was injured before a new policy was 
issued or the premium collected, when a forfeiture was claimed. 

Held, that such facts established a waiver of payment on the date speci- 
fied in the policy. 

[For other cases, see Insurance, Cent. Dig. §§ 1026, 1030; Dec. Dig. 
§ 388.] 


CONDITIONS “WAIVER”. 


A “waiver” may be inferred from any circumstances which show that 
both parties understood that payment of the premium would not be 
required at a specified date. 


[For other cases, see Insurance, Cent. Dig. § 1026; Dec. Dig. § 388.] 

[For other definitions, see Words and Phrases, vol. 8, pp. 7375-7381. 
7931, 7832. | 

PREMIUM—NON PAY MENT—ESTOPPEL. 

An estoppel against forfeiture of a policy for nonpayment is the same 
where the agent has actual authority to solicit insurance, take and 
forward the application, deliver the policy and to collect the pre- 
mium, and to continue negotiations for a proposed change in the 


policy as it would be in case of an individual insurer who is himself 
present and acting. 


|For other cases, see Insurance, Dec. Dig. § 388.] 


Appeal irom Hopkins County Court; T. J. Russell, Judge. 
Action by Lee F. Bridges against the Continental Casualty 


Company. Judgment for plaintiff, and defendant appeals. 
Aftirmed. 


By his suit appellee sought to recover the sum of $308 alleged 
to be due on an accident policy. The policy sued on was a re- 
newal policy dated February 3, 1906, and provided that if the 

% Decision rendered, Nov. 27, 1908. 114 8. W. 170. 
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annual premium therefor was not paid to the home office of 
the company or a local agent on or before February 15, 1906, 
at 12 noon, standard time, the rights of the insured under the 
policy were void, but that the policy could be subsequently re- 
instated by tendering payment of the premium at the company’s 
general office and upon acceptance of same by it. The appel- 
lant claimed that the policy was not in force at the time of the 
injury to appellee, by reason of his failure to pay the premium 
that became due on February 15, 1906. The appellee set up in 
his petition and supplemental petition such facts as have the 
legal force of a plea of waiver and estoppel of strict payment 
under the terms of the policy. The case was tried before the 
court without a jury, and resulted in a judgment in favor of 
appellee. 

As to the issue of waiver and estoppel—and we undertake to 
set out no other evidence in the record—it was proven that the 
general managing agents of appellant were at Dallas, Tex., and 
that the local agent at Sulphur Springs had the actual authority 
to solicit insurance, to take and forward applications, deliver 
policies, and collect and receive premiums. In 1905 this local 
agent had solicited appellee to take out an accident policy, which 
he did. It insured against accidents for one year. Shortly be- 
fore its expiration the agent called appellee’s attention to the 
date of the expiration of the policy, and asked him if he wanted 
to renew it. Appellee replied that he did, and he and the agent 
agreed that the renewal policy should provide indemnity against 
accidents and as well for sick benefits. The agent forwarded the 
request of appellee for such policy to the managing agents of 
the company to be issued. The local agent received and deliv- 
ered the renewal policy sued on February 3, 1906, and at the 
time of the delivery told the appellee, ‘I will come around to 
the market and we will have a settlement of it”. Appellee, in 
reading the policy delivered to him, found that it did not pro- 
vide for and contain the sick benefit clause, and in a few days 
thereafter, upon seeing the local agent, called his attention to 
the omission. The agent said he would write the company im- 
mediately about it, and took the policy from the appellee for the 
purpose. Appellee, at the time of and immediately before deliv- 
ering the policy, said to the agent, “Suppose I get hurt after turn- 
ing this over to you”. The agent replied to appellee that he 
“was fully insured until he got the other one issued”. Appellee 
then delivered the policy over to the agent. The agent testified, 
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“I knew appellee was solvent and able to pay the premium”, but 
the agent did not offer to collect the same. The local agent, on 
February 12, 1906, and before the premium was due on the 
15th inst., returned the renewal policy to the managing agents 
and wrote the following letter: “I return herewith policy No. 
———, same renewal; and if you will notice letter authorizing 
same you will find that request was made for sick benefit added. 
If this requires new application, advise; otherwise, issue as re- 
quested.” The managing agents wrote in reply, dated February 
14, 1906, the following: “Your letter regarding policy of Lee 
F. Bridges. We will have to have a new application on receipt 
of which we will cancel the renewal slip and make change, which 
you understand will forfeit his accumulations in the death benefit 
this year.” Appellee testified: “It was but a short time after 
I turned the policy over to Rogers that he came and talked to 
me again about it He then said they were having some squab- 
ble with the doctor—that he wanted to charge too much—that 
it would come on all right I understood they would have me 
examined by a doctor. He said he would get it settled all right ; 
that I was covered as to accident, and that as soon as it was ad- 
justed the company would issue another policy with the sick 
benefit added.” The managing agents retained the policy in their 
possession, and the evidence does not show that anything was 
done by them until after appellee received his injuries in April 
thereafter, when he received notice from the managing agents 
that the policy was lapsed. The local agent testifies: “I under- 
stood appellee really wanted accident insurance. The reason I 
didn’t collect the premium was because of the pendency of the 
sick benefit proposition. The premium with sick benefit on 
would have been greater than without; on that account I did 
not collect the premium.” 


lL. L. Woop, for Appellant. 
TEMPLETON, CrosBy & DINSMORE, for Appellee. 


LrEvy, J. (after stating the facts as above). 
There is no contention made that the renewal policy as de- 
livered was not accepted and treated by the parties as a valid 
contract of insurance. It is claimed that a forfeiture was worked 
by appellee by reason of nonpayment of the premium when due, 
under the terms of the policy. There are no findings of fact by 
the trial court in the record, and we have to give every intend- 


ment to the judgment. 
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It appears from the evidence that the appellee and the local 
agent were each acting in good taith. The local agent’s con- 
duct was clearly inconsistent with the present purpose of col- 
lecting the premium on the renewal policy, and until the new 
policy being negotiated for was issued and delivered to appellee. 
It was impressed upon appellee at the time the local agent took 
the renewal policy for the purpose of forwarding it to the gen- 
eral agents for the proposed change in insurance, that he stood 
insured by the policy pending the application for the proposed 
change in insurance until the new policy was delivered. This 
was a consideration of no small moment to appellee, as the agent 
was informed and knew. By the conduct and statements of the 
agent the appellee could reasonably believe, as he did, that the 
renewal premium would not be required to be paid until the 
new policy was issued and delivered and the full amount of the 
premium of the renewal and increased insurance together was 
known. For these reasons appellee did not pay the renewal pre- 
mium at the time when it was claimed it was due, and for these 
same reasons the agent did not collect or even request the pay- 
ment, though appellee was “able to pay the premium” at the 
very time. Under these circumstances, and in the absence of 
any notice to appellee of an intention on the part of appellant, 
through its authorized agents, to insist on the payment before 
claiming torieiture on this ground, it would be inequitable that 
appellant should avail itself of such default. 

The authority and scope of the agency of Rogers was more 
than that of a bare solicitor or collector. In his actual authority 
there was involved the power to do the things the appellant 
might or could do with respect to the negotiation for insurance 
and delivering the policy and receiving the premium, and it was 
required as his duty to render the company an account thereof. 
Because the acts done by the local agent were involved within 
the power oi his authority, the restrictions in the policy would 
not be applicable. The doctrine of waiver as asserted against 
insurance companies to avoid the strict performance of condi- 
tions contained in their policies is only another name for the 
doctrine of estoppel. Ins. Co. vs. Wolff, 95 U. S. 326, 24 L. Ed. 
387. A waiver may be inferred from any circumstances which 
show that both parties understood the payment of the premium 
would not be required. May on Insurance, § 360. The estoppel 
is precisely the same where the agent has actual authority to 
solicit insurance, take and forward the application, deliver the 
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policy, and then after delivering the policy, to collect and re- 
ceive the premium and to continue negotiations for a proposed 
change in the policy, as it would in the case of an individual in- 
surer who was himself present and acting. The local agent being 
the representative of the company in all his acts in this matter, 
and his acts being within the line of his duty, his knowledge and 
acts were the knowledge and acts of the company. Ins. Co. vs. 
Perky, 5 Tex. Civ. App. 698, 24S. W. 1080. His knowledge that 
the premium was not paid at the time when it is claimed that it 
should be paid, and the reasons therefor, and the negotiations 
relating to a change in the policy, will all be imputed to the 
insurance company, because it was required as his duty to ren- 
der an account thereof. Morrison vs. Ins. Co., 69 Tex. 353, 6 
S. W. 605, 5 Am. St. Rep. 63. 

We are not prepared to rule that the circumstances in evi- 
dence are insufficient to support a finding of waiver of payment 
of the premium when claimed to be due on the part of the gen- 
eral agents. The general agents were notified of the negotia- 
tions pending for additional insurance, and, on the very dav 
before the premium was claimed to be due, in effect by letter 
instructed the local agent to proceed and informed him that on 
receipt of the application for the proposed change “we will can- 
cel the renewal slip and make change”, and retained the renewal 
policy in their possession, evidently for the purpose. They were 
silent about the premium for the renewal policy, though know- 
ing from the face of the renewal policy that if the premium was 
not already paid it must be paid on the very next day, at noon, 
from the day of their letter to the agent to continue the negotia- 
tion pending. . They could have contemplated and understood 
that their letter, in due course of mail, would reach the agent, 
and that he would proceed with the negotiations after the very 
time the premium was due under the policy. Knowing of the 
negotiations for a proposed change in the policy instructing 
procedure in reference thereto, retaining the policy for the pur- 
pose, and having constructive notice of the nonpayment of the 
Premium at the time when claimed to be due, and being silent 
about the payment when they should have spoken, are strong 
circumstances toward showing their purpose and consent to 
waive the payment of the premium on the renewal policy at the 
time when claimed to be due. 


The case was ordered confirmed. 


i 
d 
} 
i 
} 
2 
; 
: 
4 
: 
{ 
i 
: 
F 
i 
a 
4 
| 





Insurance Law Journal. [ Feb., 1909. 


FLOWER VS. CONTINENTAL CASUALTY CO.* 
(Supreme Court of Iowa.) 


ria OF LOSS—ACCIDENT INSURANCE—VIOLATION OF 


An accident insurance policy provided for the payment of a certain sum, 
unless insured’s death or injury resulted from, or was received while, 
violating the law, and Code, § 4811, makes it a misdemeanor for any 
one not an officer of the road to get upon any railroad car, etc., 
while it is in motion, or get upon, cling to, or otherwise attach 
himself to such car. Held, that while, to constitute the crime within 
the statutes, an accused must have gotten on or off the car, the 
purpose of the policy was to guard against exposure to dangers 
incident to the performance of unlawful acts, though the offense was 
never consummated, and, if an insured was injured while attempting 
to get on a moving car, he could not recover. 


[For other cases, see Insurance, Cent. Dig. § 1149; Dec. Dig. § 443.] 





% Decision rendered, Dec. 16, 1908. 118 N. W. 761. 


———— $e @—____—_- 


PHILLIPY VS. THE HOMESTEADERS.* 
(Supreme Court of Iowa.) 
ACCIDENT INSURANCE—LOSS INSURED AGAINST. 


There can be no recovery for the loss of one eye, on an accident certifi- 
cate providing for the payment of the whole certificate for ‘‘total 
permanent disability” and one-half the certificate for the “loss of the 
sight of both eyes”. 


[For other cases, see Insurance, Dec. Dig. § 527.] 
" * Decision rendered, Dec. 17, 1908. 118 N. W. 880. 


—_— —-— $e q@ —__ ——- 


PUTNAM VS. PHGENIX PREFERRED ACCIDENT 
INS. CO.* 
(Supreme Court of Michigan.) 


ACCIDENT INSURANCE—ACTION ON POLICY--ISSUES—EVI- 
DENCE—QUESTION FOR JURY. 

Where, in an action on an accident policy, which limited the liability of 
insurer for injuries from voluntary exposure to obvious danger, in- 
surer claimed that insured came to his death by voluntarily ex- 
posing himself to obvious danger by undertaking to ride a vicious 
horse, and the evidence showed that the horse was kind and easy to 
handle and even tempered and had been ridden quietly, etc., the 
question whether insured voluntarily exposed himself to obvious 
danger was for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 
* Decision rendered, Dec. 21,1908. 118 N. W. 922. 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


COURT OF CIVIL APPEALS OF TEXAS. 


GENERAL ACCIDENT INS. CO. 
v8. 


HAYES.* 


HEALTH INSURANCE—EVIDENCE—PHYSICIAN’S REPORT. 

In an action on a health policy, preliminary reports furnished insurer 
by a physician are not admissible to show the nature of the disease 
which confined insured 

{For other cases, see Insurance, Dec. Dig. § 648.] 


PROOFS—SUFFICIENCY—WAIVER 

By refusing to pay benefits payable in cases of confining sickness be- 
cause the final proof showed that assured had not been confined for 
the required period, insurer waived any objection to the sufficiency 
of the proofs as conforming to the requirements of the policy, but 
did not admit the truth of the statements in the proofs. 


[For other cases, see Insurance, Cent. Dig., § 1391; Dec. Dig. § 559.] 


HEALTH .~ ICY — CONSTRUCTION — CONSISTENCY OF 
CLAUSE 

A health ae. specified an indemnity for confining illness, and a sub- 
sequent clause provided for one-fifth of the specified benefits for 
disability from paralysis and other specified diseases. Held, that the 
clauses were both effective and not repugnant; the latter being in 
the nature of an exception or qualification of the former. 


[For other cases, see Insurance, Dec. Dig. § 451.] 


HEALTH POLICIES—ACTION ON—BURDEN OF PROOF. 

In an action on a health policy specifying an indemnity for confining 
illness, but providing in a subsequent clause for one-fifth of the 
amount for a disability from specified diseases, the burden was on 
insured to show that insured’s illness was one embraced by the lat- 
ter clause. 


[For other cases, see Insurance, Cent. Dig. § 1664; Dec. Dig. § 646.] 
HEALTH POLICIES—EXCEFPTIONS—NECESSITY FOR PLEAD- 
ING. 


In an action on a health policy specifying an indemnity for confining 
illness excepting disabilities resulting from paralysis etc., in which 
case one-fifth of the amount is payable, insured cannot show that it 
was paralysis which confined otared without pleading that fact. 


| 94 cases, see Insurance, Cent. Dig. §§ 1634, 1638; Dec. Dig. 
45. 


Appeal from District Court, Galveston County; George E. 
Mann, Judge. 


* Decision rendered, Nov. 11, 1908. Rehearing denied, Dec. 9, 1908. 113 S. W. 909. 
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Action by Elizabeth Hayes against the General Accident In- 
surance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


W. F. Kewty, for Appellant. 
Wo. B. Lockuart, for Appellee. 


JAMES, C. J. 

This action is unon an accident and illness policy, brought by 
Klizabeth Hayes, sole heir and beneficiary of the insured, Robert 
Hayes, by reason of an illness disability from May 14 to No- 
vember 39, 1906. Plaintiff was awarded a judgment for $145.83, 
with interest, etc. 

There is no merit in the first assignment of error, which is 
that the policy provides for illness indemnity only in case of 
illness beginning after the policy had been in force for sixty days, 
and the uncontradicted proof was that the illness claimed in 
the preliminary notice and final proof furnished by the insured 
was contracted and begun aiter the policy was issued. The case 
was tried by the judge and there are no conclusions. There was 
testimony that the sickness referred to began more than sixty 
days after the policy issued, and we must assume that the court 
so found the fact. 

The same must be said of the third assignment. There was 
testimony which admitted of finding that during the period for 
which recovery was had, May 14 to November 30, 1906, the as- 
sured was confined to the house and regularly attended by a 
physician by reason of his illness. 

The second assignment is also overruled. The disease of 
paralysis was mentioned in the final proof furnished appellant. 

The fourth assignment is that the court erred in giving judg- 
ment for $145.83 which is indemnity at the rate of $35 a month 
for the time between said dates, for the reason that the proofs 
at the trial showed that deceased during said period was sick 
with paralysis and confined to the house and therein attended 
by a physician by reason of such illness, and the policy pro- 
vided for the payment of indemnity for a case of paralysis at 
the rate of $7 per month. We find that the testimony showed 
that the assured was confined by disease and regularly attended 
by a physician for the time claimed, but we find that there was 
no testimony that the disease which confined him was heart 
trouble, unless the physician’s preliminary reports furnished the 
company are considered as evidence. They were not competent 
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evidence for that purpose. Abbott’s Trial Ev. (2d Ed.) p. 603. 
The final report sent in and signed by the claimant himself 
stated his infirmity to be “heart disease and paralysis”. Mrs. 
Hayes, the plaintiff, testified that the sickness which confined 
her husband to the house from July 18 to November 30, 1906, 
was caused by paralysis, and not heart disease, and, if he had 
ever suffered with heart disease, she did not know it. This forms 
all the evidence on the subject. 

It is contended by appellee that defendant, having refused to 
pay (except at the rate of $7 per month) on the ground that the 
final proof indicated that assured had not been confined to the 
house for the period stated, waived its right to object to the 
proofs on any other ground. We understand the rule is that 
such conduct constitutes a waiver as to the sufficiency of the 


proofs as being in compliance with the requirements of the 


policy ; but not an adoption or admission of the truth of what is 
contained in the statements. It is quite clear that the proof es- 
tablished that the sickness which confined the insured was 
paralysis. The question that arises is whether or not the plead- 
ings were such as to render that fact available to the defendant. 
Clause “e” of the policy provides for $35 per month where the 
assured is confined to the house and regularly visited by a phy- 
sician therein by reason of illness that is contracted and begins 
after the policy has been maintained for sixty days; or if during 
convalescence immediately following said confinement, or by 
reason oi any nonconfining illness, the assured shall be wholly 
and continuously disabled from performing every duty pertain- 
ing to any business or occupation, and require the regular at- 
tendance of such physician, the company will pay him indemnity 
at one-filth the above rate. 
Clause “h”, under the head of 
“In event of injury or loss, fatal or otherwise, of which there 
shall be no external or visible mark on the body, or injury, fatal 
or otherwise, or disability due wholly or in part, directly or in- 
directly, to disease or bodily infirmity, or injury, fatal or other- 
wise, or disability resulting directly or indirectly from any gas, 
vapor, narcotic, anesthetic or poison, or from rioting or strikes, 
or from exposure to obvious risk of injury or obvious danger, 
or death or disability due to or resulting, directly or indirectly, 
irom injuries intentionally inflicted upon the assured by him- 
self or by any other person, or from injuries inflicted upon the 
assured by himself, or received by him while insane or while 
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under the influence of any intoxicant or narcotic, or while suf- 
fering from disease or illness, or while attempting to evade ar- 
rest, or while violating law: or while violating the rules of a 
corporation, or the rules of a public carrier affecting the safety 
of its passengers, or disability or illness resulting wholly or in 
part, directly or indirectly, from tuberculosis, rineumatism, 
paralysis, orchitis, neuritis, hernia, lumbago, lame back, strains, 
sciatica, vaccination, any venereal disease, dementia, insanity, 
or from surgical operation for any chronic ailment, then and in 
all such cases referred to in this paragraph the limit of the com- 
pany’s liability shall be one-fifth of the amount which would 
otherwise be payable under this policy, anything herein to the 
contrary notwithstanding.” It is contended by appellee that the 
clauses are contradictory and repugnant, and the latter should 
not be given any effect for the reason that that construction 
should be given the policy which is the more favorable to the 
insured. The clauses are not repugnant, the latter one being in 
the nature of an exception or qualification of the former gen- 
cral provision, and upon this theory they both can, and should 
be, given effect. The proper construction of them we find aptly 
set forth in Meadows vs. Pacific Mutual Life Ins. Co., 129 Mo. 
yo, 31 S. W. 582 (50 Am. St. Rep. 427), as follows: “If such 
instrument contain in it first a general clause, and afterward a 
separate and distinct clause, which has the effect of taking out 
of the general clause something that would otherwise be in- 
cluded in it, a party relying on the general clause in pleading 
may set out that clause only without noticing the separate and 
distinct clause which operates as an exception, but, if the excep- 
tion be incorporated in the general clause, then the party rely- 
ing on it must in pleading state it together with the exception.” 
It follows from this that it devolved on the defendant to allege 
end prove that the illness was one of those enumerated in the 
Jatter clause. This was not done. The defenses alleged were: 
(1) A false warranty that the insured was in sound physical con- 
dition and had no physical infirmity or defect. There was evi- 
dence that the statement was true. (2) That the disease which 
confined the assured was contracted before the policy was issued. 
This there was evidence to negative. (3) That the proofs of 
illness furnished the company did not notify it of illness by 
which the assured was necessarily and continuously confined to 
the house and therein regularly attended by a physician; but, on 
the contrary, the illness was according to the proofs furnished 
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defendant a non-confining illness and one which the policy pro- . 
vides should be compensated tor at the rate of $7 per month. 
It appears that the preliminary proof named “heart disease” and 
the final proof stated “heart disease and paralysis”. The suffi- 
ciency of the proofs as being such as the policy contemplated 
was waived hy defendant in passing on the final proof, not find- 
ing fault with the same but directing a settlement upon the basis 
of a non-confining sickness claiming that the proof indicated 
that this was the case. There was no evidence to show that 
neither heart disease nor paralysis was a non-confining illness in 
support of this plea and this is a matter not the subject of judi- 
cial cognizance. In none of the pleas is any mention of the 
clause “h” or of “paralysis”. The question, as before stated, is 
whether or not defendant was entitled to the benefit of testimony 
that the disease was paralysis, not having pleaded it. On this 
subject the decisions have not been uniform. The cases of Ins. 
Co. vs. Troy Ass’n, 77 Tex. 225, 13 S. W. 980, and Ins. Co. vs. 
Boren, 83 ‘Tex. 97, 18 S. W. 484, would sustain the right; but 
the principle of these opinions is against the weight of authority 
and has not been adhered to. See Ins. Co. vs. Rivers, 9 Tex. Civ. 
App. 177, 28 S. W. 452; Ins. Co. vs. Watt (Tex. Civ. App.) 39 
S. W. 200 (writ of error denied); Casualty Co. vs. Jennings 
(Tex. Civ. App.) 99 S. W. 425. For the rule that the matter 
not having been pleaded the proof, however introduced, could 
not avail as a defense, see Banking Co. vs. Stone, 49 Tex. 15. 

The petition was based upon the general clause in the policy 
as for a confining disease, and the proof sustained this. The 
judgment, so far as the plaintiff’s pleading and the proof were 
concerned, is sustainable. The only just objection we perceive 
to the judgment is that the court ignored the fact that the dis- 
ease was paralysis, but under the authorities we are constrained 
to hold that it was correctly ignored. 

Affirmed. 
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COURT OF APPEALS OF KANSAS CITY. 


MIssourI. 


FARMERS’ STATE BANK or SoutH GREENFIELD 
vs. 


TITLE GUARANTY & TRUST CO. or Scranton, Pa.* 


GUARANTY AND INDEMNITY INSURANCE—BREACH OF 
CONTRACT GUARANTEED. 

Under a bond binding the obligor to reimburse an employer for pecuni- 
ary Joss sustained by reason of fraud or dishonesty of an employee 
amounting to embezzlement or larceny, mere fraud or dishonesty 
not amounting to embezzlement or larceny did not render the 
obligor liable. 


[For other cases, see Insurance, Dec. Dig. § 430.] 


GUARANTY AND INDEMNITY INSURANCE—DEFAULT OR 
MISCONDUCT OF EMPLOYEE—EMBEZZLEMENT—SUF- 
FICIENCY OF EVIDENCE. 

A bank cashier who was a silent partner in a produce concern allowed 
his partner to check on certain drafts drawn by the latter on another 
firm for produce before the drafts were paid. The drafts being re- 
turned unpaid, the cashier canceled them and allowed his partner to 
draw and ceposit other drafts in their place, crediting the first ones 
by the last. These drafts were also returned unpaid. There was 
no evidence that the drafts were wrongful, or of an intent on the 
cashier's part to convert the funds of the bank to his own use, or 
to the use of his firm. Held not to constitute embezzlement under 
an indemnity bond against dishonesty or fraud amounting to em- 
bezzlement 


[For other cases, see Insurance, Dec. Dig. § 430.] 


Appeal trom Circuit Court, Dade County; J. B. Johnson, 
Judge. 

Action by the Farmers’ State Bank of South Greenfield, Mo., 
against the Title Guaranty & Trust Company of Scranton, Pa. 
Judgment for plaintiff, and defendant appeals. Reversed. 


Tuos. H. SPRINKLE and S. A. Payne, for Appellant. 
EK. J. WuitTk and E. P. Mann, for Respondent. 


BROADDUS, P. J. 
The plaintiff is an incorporated bank under the laws of this 
state, located in Greenfield, Dade County. On the 27th day of 
July, 1905, one H. C. Woolf was elected its cashier and entered 
upon the discharge of his duties as such on the 12th day of 
August following. Prior thereto he applied to the defendant 


* Decision rendered, Nov. 16, 1908. Rehearing denied, Dec. 7,1908. 1138S. W. 1147. 
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io make his bond to the plaintiff in the sum of $10,000. The 
application was in writing, and signed by Woolf and E. H. 
Daughtry, a director of the bank. The defendant executed the 
bond applied for in consideration of a premium of $30 paid by 
the bank and the same was delivered to its president, whereupon 
Woolf at once assumed the duties of cashier. The principal con- 
dition of the bond reads as follows: ‘Now, therefore, this bond 
witnesseth: That, for the consideration of the premises, the 
company shall during the term above mentioned, or any subse- 
quent or renewal of such term, and subject to the conditions and 
provisions herein contained, at the expiration of three months 
next, after proof satisfactory to the company, as hereinafter 
mentioned, make good and reimburse to the said employer 
such pecuniary loss as may be sustained by the employer by 
reason of the fraud or dishonesty of the said employee in con- 
nection with the duties of his office or position, amounting to 
embezzlement or larceny. * * *” Prior to the time that Woolf 
became cashier, one Ed I Myers was engaged in the produce 
business. He started with a capital of $250. Without the knowl- 
edge of the bank, Woolf became a partner of Myers, he having 
put into the concern the sum of $500, which made him two-thirds 
the owner of the business. The business was conducted under 
the name of Myers; Woolf being a silent partner. When the 
bank opened on the 12th day of August, Myers began with two 
accounts, one in the name of “Ed I. Myers, private’, under 
which he carried his personal account, and the other in the name 
of “Ed I. Myers”, under which was carried this partnership ac- 
count of Myers and Woolf. These accounts were kept by Woolf 
as cashier. It was shown that Woolf counseled and advised 
Myers in relation to these partnership affairs. On October 9, 1905, 
Mvers made a draft for $1,500 on R. W. Redfern & Co., St. 
Louis, which was deposited to his credit and upon which he was 
allowed to check before any returns were received from the 
draft. On October 17th Myers drew another draft on the St. 
Louis concern for $1,200, which was also deposited to his credit, 
and upon which he was allowed to check before any returns 
irom the same had been received. Both these drafts were in- 
dorsed: “No protest.” The second draft was accepted by the 
drawee on October 19, 1905. Both were returned unpaid. The 
first was returned to and received by the bank on October 20, 
1905, and the second on October 28, 1905. On the return of the 
first draft for $1,500, Woolf, upon the assurance of Myers that 
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there was some mistake about the matter, allowed Myers on 
October 26th to draw and deposit another draft on the same 
concern for $1,500, and canceled the first draft, crediting the 
same by the second one for that amount. On October 28th 
Woolf allowed Myers to draw another draft for $1,200 to take 
the place of the former one for an equal amount, marking the 
first paid and crediting the same by the second, and allowed 
Myers to check upon the same. These last two drafts were also 
returned unpaid. On November 6, 1905, these transactions left 
Myers’s account overdrawn to the extent of $2,700. Subse- 
quently Myers made sundry deposits which reduced the amount 
overdrawn on his account with the bank to the sum of $1,886.29. 
This suit on the bond is to recover the balance. The defense is 
that defendant is not liable by the terms of the bond for the 
shortage. 

It is contended by defendant that, although the evidence may 
have established the fact that Woolf had been guilty of fraud in 
the transactions detailed it did not in law constitute embezzle- 
ment or larceny. Conceding that Woolf was guilty of fraud, it 
is to be determined whether that fact of itself rendered defendant 
liable by the terms of the bond. The language is that the com- 
pany is to “make good and reimburse to the employer, such 
pecuniary loss as may be sustained by the employer by reason of 
fraud or dishonesty of the said employee in connection with the 
duties of his position, amounting to embezzlement or larceny. 
= es We are of the opinion that the fraud or dishonesty 
shown must have amounted to embezzlement or larceny in order 
to have brought the case within the meaning of the language 
used. Mere fraud or dishonesty alone, not amounting to crime, 
will not answer the purpose of the obligation. In Reed et al. vs. 
Fidelity & Casualty Co., 189 Pa. 596, 42 Atl. 294, ‘“‘the bond in- 
sured Reed’s sons to the extent of $2,000 against any pecuniary 
loss they might suffer by reason of the fraudulent or dishonest 
acts of Leiding amounting to embezzlement or larceny”. It 
was held that the insurance was only against the fraudulent and 
dishonest acts of the employee amounting to embezzlement or 
larceny. And the holding is similar in Guaranty Co. vs. Me- 
chanics’ Sav. Bank, too Fed. 559, 40 C. C. A. 542. On the other 
side we are referred to certain authorities to which we will call 
attention. In a case wherein plaintiff contracted with a printing 
company to print certain wrappers on plates and with paper to 
be furnished by the plaintiff, an indemnity bond was exacted. 
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It was conditioned that, if the principal “shall in any manner or 
by any means misuse, misappropriate, or misapply said paper or 
plates, or in any manner dispose of the same, or convert them 
to their own use, amounting to larceny or embezzlement of 
paper or plates, then this bond to be in full force”. Held “that 
the effect of the bond was to raise a liability in two con- 
tingencies: First, if the principal should in any manner mis- 
appropriate or misapply the paper; and, second, if it should in 
any manner, amounting to larceny or embezzlement, dispose of 
the same or convert it to its own use”. N. K. Fairbank Co. vs. 
Bond Co., 97 Mo. App. 205, 70 S. W. 1096. The distinction is 
clear, and the case cannot be considered as governing the one 
at bar. In City Trust Co. vs. Lee, 204 Ill. 69, 68 N. E. 485, the 
language is: “The dishonesty or any act of fraud, amounting to 
larceny or embezzlement.” Held “that the company was liable 
for a conversion by the collector, though this did not amount to 
larceny or embezzlement, or the words ‘amounting to * * 
embezzlment’ did not qualify the word ‘dishonesty’.” While we 
are not disposed to deny the soundness of the decision, we are 
of the opinion that it is not on all fours with the case in hand. 
The language although similar, the arrangement is different and 
renders it ambiguous. The court it seems most strangely con- 
strued it against the defendant because it prepared the document. 
Here the language is not indefinite. The words “amounting to 
embezzlement or larceny” qualify both “fraud and dishonesty”. 
While we would be disposed to give the plaintiff the benefit of 
any ambiguity, if any existed, we feel that there is room for but 
one construction. The language is too plain for quibble as to 
its meaning. 

So, considering the interpretation to be put upon the mean- 
ing of the language of the instrument the question remaining is 
whether the evidence tended to show that Woolf had been 
guilty of such fraud or dishonesty in his capacity as plaintiff’s 
cashier as to constitute embezzlement, there being no question 
of larceny. The evidence falls short of showing that the acts 
of Woolf constituted embezzlement. It was not shown that the 
drafts drawn on the St. Louis company were wrongful. So far 
as the record shows, Myers may have had the right to make 
the drafts. The refusal of the drawee to pay the drafts may 
have arisen out of some dispute as to the quality or quantity of 
the produce shipped, or of inability to pay them. There is an 
entire absence of proof as to whether or not Redfern & Co. was 
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indebted to Myers, except the statement of Woolf that Myers 
told him the produce had been shipped. There was no evidence 
of an intent upon the part of Woolf to convert the funds of the 
bank to his own use or to the use of his firm. Reed vs. Fidelity 
Co., supra; Monongahela Coal Co. vs. Fidelity, etc., Co., 94 
Fed. 732, 36 C. C. A. 444; State vs. Cunningham, 154 Mo. 161, 
55 5. W. 282; State vs. Schilb, 159 Mo. 130, 60 S. W. 82. 

The defendant has presented other grounds for reversal, but 
as what has already been said disposes of the case there is no 
necessity ior their consideration. 

Cause reversed. All concur. 
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COURT OF APPEALS OF KANSAS CITY. 


MISSOURI. 


FIDELITY & CASUALTY Co. or New York 
v8. 


DIERKS LUMBER & COAL CO.* 


ACTION FOR PREMIUMS—DEFENSES—FRAUD. 

Defendant could not defeat recovery of earned premiums ior liability in- 
surance on the ground of insurer’s fraud in inserting matter in the 
policies, without showing that defendant was deceived or misled. 

[For other cases, see Insurance, Dec. Dig. § 188.] 

ACTION FOR PREMIUMS—DEFENSES—FRAUD OR MISTAKE 

In a suit for earned annual premiums for liability insurance under poli- 
cies requiring insured to pay a percentage on the wages paid speci- 
fied classes of employees, injuries to whom the policies insured 
against, insured was barred by laches to assert iraud or mistake in 
the inclusion, in the renewal policies, of an additional class of em- 
ployees, where the last policy had expired twenty months previously, 
regardless of the incurrence of liability under the policies. 

{For other cases, see Insurance, Dec. Dig. § 188.] 


Appeal from Circuit Court, Jackson County; John G. Park, 
judge. 

Action by the Fidelity & Casualty Company of New York 
against the Dierks Lumber & Coal Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 


KIRKPATRICK & SCHWIND, for Appellant. 
HARKLESS, CRYSLER & HISTED, for Respondent. 


JOHNSON, J. 

\ction by an insurance company to recover premiums earned 
and not paid on four policies of “liability insurance” issued to de- 
fendant. May 16, 1900, plaintiff issued the first policy, by the 
terms of which it agreed, in consideration of e premium of $40 
paid by defendant, to indemnify defendant, the proprietor of a 
lumber yard in Kansas City, “against loss from common-law or 
statutory liability for damages on account of bodily injuries, 
fatal or nonfatal, accidentally suffered within the period of this 


policy by any employee or employees of the assured while on 
duty within the factory, shop or yards mentioned in the sched- 





* Decision rendered, Nov. 16, 1908. Rehearing denied, Dec. 7,1908. 1148S. W.55. 
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ule hereinafter given, or upon the ways immediately adjacent 
thereto provided for the use of such employees or the public, in 
and during the operation of the trade or business described in 
the said schedule”. The period of insurance was one year, and 
the policy contained a stipulation that, should the total wages 
paid by defendant during the year to the employees mentioned 
in the schedule exceed $5,000, defendant should pay an addi- 
tional premium of eight-tenths of I per cent on the excess. The 
employees included in the schedule were yardmen and drivers. 
Officials of the defendant company and office men were not in- 
cluded. At the expiration of this policy a renewal policy was 
issued and accepted by defendant. It provided insurance for the 
succeeding year, on the terms and conditions contained in the 
original policy with this exception: Instead of restricting the 
insurance to yardmen and drivers, the schedule added office men 
and executive officers, “except officers”. When this policy ex- 
pired, a renewal policy for another year was issued, and at the 
end of that year another policy, which expired May 16, 1904. The 
two last-mentioned policies were duplicates of the second policy. 
Their schedules included office men, yardmen, and drivers. The 
petition is in four counts, each policy being made the subject of 
a separate count. It is alleged in the first that the total wages 
paid by deiendant during the period covered by the first policy 
exceeded $5,000 by the sum of $518.11, and an express premium 
of $4.15 is demanded. In the second count the excess wages 
paid are placed at $3,201.76, and a premium of $25.61 is claimed. 
In the third the excess wages stated are $3,429.72, and the pre- 
mium claimed is $27.44. In the fourth the excess wages stated 
are $2,625.15, and the premium claimed is $21. Judgment is 
asked on each count in the sum of the excess premium earned. 
The answer admits that the first policy was issued as alleged, 
but avers that the total wages paid to the employees included 
in the schedule were $3,789.55, and defendant claims a rebate of 
$8.69 on the premium paid. With respect to all of the renewal 
policies defendant.alleges, in substance, that, at the respective 
times when they were issued, it was the understanding and agree- 
ment between plaintiff and defendant that they should be “pre- 
cisely similar” to the first policy; that .the variance in them by 
which “office men” were added to yardmen and drivers was made 
without notice to defendant and defendant did not know of 
the existence of the variance until after the bringing of this suit 
on January 5, 1906, and that the change was made “through 
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mistake or fraud”, and “was in pursuance of the design, on the 
part of plaintiff, to deliver to defendant a policy under which it 
could claim an excessive additional premium, based on the wages 
paid to office men”. Further, it is alleged that the wages paid to 
yardmen and drivers, during each of the three years covered by 
these policies, was less than $5,000. The prayer of the answer 
is for the reformation of the last three policies to express the 
real contract of the parties, and for judgment for the amount 
of the rebates due defendant from the premiums paid. Plaintiff's 
reply is a general denial. The cause was sent to a referee, who 
found the issues for plaintiff. Exceptions were filed and over- 
ruled, and judgment was entered for plaintiff on each count for 
the amount demanded. Defendant appealed. 

In respondent’s brief we find an excerpt from a written opin- 
ion delivered by the trial judge, which so clearly and accurately 
expresses the views we entertain of the law of the case that we 
adopt it as our own opinion: “This is the first controversy 
which has ever come to my attention in which complaint has 
been made by the insured that his insurer insured too much. 
In my opinion the third, fourth, and fifth paragraphs of the an- 
swer do not state facts sufficient to constitute a defense to 
plaintiff's action, or an affirmative equitable cause of action, and 
the referee properly sustained the objections to the testimony 
previously referred to. The answer does not set up a mutual 
mistake, which is the only kind of mistake which will justify a 
rescission. It does not set up facts from which it can be in- 
ferred that defendant was deceived or in any way misled as to 
the contents of the policies which is the only kind of ‘fraud’ 
which could avail the defendant. The claim of defendant, put 
most strongly, is that it did not get what it ordered, and that in 
itself, is no ground for reformation of a contract many years 
old. I am of opinion that the defendant is guilty of such laches 
as prevents its setting up its claims of ‘fraud or mistake’. The 
second policy was delivered in May, Igol, the third in May, 1902, 
and the fourth in May, 1903. Yet never, until sued here, in 
January, 1906, did it cause the policies to be read, or set on 
foot proceedings to rectify the wrong which had been done, and 
this, even though it claims defendant had collected $25.83 too 
much in premiums. Plaintiff’s undertaking was to insure the 
defendant from loss for damages for liability for personal in- 
juries to the employees specified. It is immaterial whether or 


not there was liability incurred or whether or not plaintiff was 
VoL. XXXVIII.—18. 
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called upon to defend against it. Plaintiff could not have ques- 
tioned its own policy. It assumed the liability, might have been 
called upon at any time between May, Igo1, and May, 1904, to 
pay damages to an office man or defend his action, and not un- 
til twenty months after the expiration of the last policy did the 
insured discover that the insurer had protected him too ex- 
tensively, rather than too narrowly. To put the matter in busi- 
ness phrase, “The plaintiff has earned the premium’, and it would 
now be an act of grossest injustice to deprive plaintiff of it. 
Defendant’s duty was to read the policies promptly and object 
reasonably. It is too late now, after the risk has been carried, 
and the premium earned, to consider questions of variance be- 
tween application and policy. Am. Ins. Co. vs. Nieberger, 74 
Mo. 167; McHoney vs. Ins. Co., 52 Mo. App. 94; Lierheimer 
vs. Ins. Co., 122 Mo. App. 374, 99 S. W. 527. See a leading case, 
Bostwick vs. Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 246, 
67 L. R. A. 705, and notes”. 

There is a very material difference in principle between the 
facts alleged in the answer before us and those considered in the 
following cases cited by defendant: Palmer vs. Ins. Co., 54 
Conn. 488, 9 Atl. 248; Hay vs. Ins. Co., 77 N. Y. 238, 33 Am. 
Rep. 607; Ins. Co. vs. Cartier, 89 Mich. 41, 50 N. W. 747. 
Though a renewal policy is a new and independent contract of 
insurance (Long Bros. Groc. Co. vs. Ins. Co., 130 Mo. App. 421, 
110 S. W. 29), the courts in the cases cited appear to think that 
the assured is justified in relying on either the express or im- 
plied promise of the company not to vary the terms of the new 
policy from those of the old, without notice to him. This excep- 
tion to the rule of caveat emptor we may concede for argument 
is well grounded, and yet it should not be extended to a case 
such as the one before us, where the assured, year after year, 
accepts and pays‘for the variant renewal policies, and acquires, 
but fails to assert, rights to rebates under their terms had thev 
been duplicates of the original. Failure to discover the altera- 
tion ‘and to insist on its rectification for so long a time can 
appear in no other light than as the result of inexcusable neg- 
ligence. For a court of equity to reform the contract in such 
case would result in the perpetration of gross injustice, since the 
effect of such action would be to permit the assured to receive 
the benefit of the additional insurance under circumstances 
clearly bespeaking acquiescence in the change, and then to repu- 
diate the obligation of the contract at his convenience. We 
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think the laches of defendant is clear, and that it deprives him of 
any right to affirmative relief. 
The judgment is affirmed. All concur. 


GRIFFIN ET AL. VS. ZUBER ET AL.* 
(Court of Civil Appeals of Texas.) 


CONSTRUCTION OF CONTRACT— GENERAL RULE—CON- 
STRUCTION IN FAVOR OF INSURED 


Where the language of an indemnity contract is susceptible of more 
than one construction, that construction most favorable to the party 
indemnified should be adopted; the company having prepared the 
obligation and chosen the language used. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


INDEMNITY INSURANCE CONSTRUCTION OF CONTRACT. 


Since a postmaster would be liable under the federal laws for miscon- 
duct in his official capacity, an insurance contract to indemnify the 
sureties of a postmaster for loss caused by his embezzlement of 
money order funds, etc., should be construed with reference to the 
federal laws imposing a ‘liability upon postmasters in such cases, in 
determining what constitutes an embezzlement within the contract, 
and not under the state statutes defining the offense. 


[For other cases, see Insurance, Dec. Dig. § 143.] 
"¥ Decision rendered, Nov. 12, 1908. 1138. W. 961. 
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BURGLARY. 


BRILL VS. METROPOLITAN SURETY CO.* 
(Supreme Court of New York, Appellate Term.) 


BURGLARY INSURANCE—ACTION ON POLICY—EVIDENCE 
—WEIGHT. 

In an action upon a policy of burglary insurance covering money in a safe 
and making liability depend upon a forcible entrance into the safe by 
use of tools or explosives directly thereupon and on the outside 
thereof, a judgment for plaintiff held against the weight of the evi- 
dence. 

[For other cases, see Insurance, Dec. Dig. § 665.] 


% Decision rendered, Dec. 16, 1908. 113 N. Y. Sup. 476. 





CONTENTS. 


CASES DECIDED. 


Ables vs. Ackley 

Almond vs. Modern Woodmen of America.. .. 

American Steam Laundry Co. vs. Hamburg 
Bremen Fire Ins. Co 

Arkansas Ins. Co. vs. Cox 

—— vs. United States Fidelity & Guaranty 


Baehr vs. Union Casualty Co. et al.. ‘ C. A: 85 
Banta vs. Continental Casualty Co.. e Louis(Mo. oa A. 243 
Bonville vs. John Hancock Mut. Life Ins. Co..Mass. S. J. 
Boswell vs. Security Mut. Life Ins. Co........... N. ¥. 
Boutwell vs. Globe & Rutgers Fire Ins. Co Ne Si 
Bozeman’s Adm’r vs. Prudential Ins. 
America 
Brill vs. Metropolitan Surety Co. ........ 0.00 eee 
Bronson vs. New York Fire Ins. Co 
Burke vs. Continental Ins. Co 
Caywood vs. Supreme Lodge of Knights & 
Ladies of Honor 
Cheswell vs. 


Citizens’ Life Ins. Co. vs. Riley 
wen prea vs. Fidelity Mut. Life. Ins. 


Clappenback | vs. New York Life ‘Ins. Co. . ee 
— et al. vs. Southwestern Life Ins. Co. et 


Cohn et al. vs. Federal Ins. Co 

Commercial Fire Ins. Co. vs. Waldron et al 
Commonwealth Life Ins. Co. vs. Bowling.... ....K 
Continental Casualty Co. vs. Bridges............. 
Crossan vs. Pennsylvania Fire Ins. Co........ Mo. 
Crowell vs. Northwestern Nat. Life Ins. Co. 


Davidson’s Ex’r vs. Hieatt et. al 
Despatch Laundry Co. vs. Employer’s Liability 
Assur. Corp., L 
Doody & Co. vs. Green et al 
Drake vs. Elliott et al J.C. 
Eames vs. New York Life Ins. Co.. en <a, “Louis (Mo.)C. A. 
Farmers’ Alliance Ins. Co. vs. Ferguson.. Kan. S. C 
Farmers’ Home Ins. Co. vs. Cary et al 
Farmers’ State Bank of South Greenfield vs. 
Title Guaranty & Trust Co. of Scranton, 


Farrenkoph et al. vs. Holm 
Faurot et al. vs. Swan et al.. Mich. s C. 
Fidelity & Casualty Co. of New York vs. 
Dierks Lumber & Coal Co........ ..Kan. C’y (Mo.)C. A. 
Flower vs. Continental Casualty Co 
Fries-Breslin Company vs. Bergen & Snyder. . 
Furbush vs. Consolidated Patrons’ & Farmers’ 
Mut. Ins. Co 





Contents. 





General Accident Ins. Co. vs. Hayes.. 

Georgia Home Ins. Co. vs. Kelley 

Gerlach vs. Metropolitan Life Ins. Co 

es vs. United States Fidelity & Guaranty, 
oO 


Gren OE M1. WG. DMOOF COW. ik i isaes soa ceccces Tex. . : A 
Hill vs. AEtna Life Ins. he ee a 
Hollenbeck & Co. vs. Mercantile Town Mut. 
Fire Ins. Co 
Johnson vs. Bankers’ Union of the World 
Jones et al. vs, Supreme Lodge a: of ' 
Il 


Keenan vs. Mutual Life Ins. Co. of N. Y.. 
ae - —— American Ins. Co 
, Co. vs. St. Paul Fire & Marine 


; Fla. S. 21 

King \ vs. Hartford Life & Annuity Ins. Co. Kan, oF (Mo.) C. A. 
Knights of the Modern Maccabees et al. 

Barry 
Lane vs. General Accident Ins. Co 
Life Ins. Co. of Virginia vs. Hairston.... 
Little vs. Berry 
Lounsbury et al. vs. Knights of the Maccabees 

of the World 
McClure vs. Great Western Accident Ass’n....... 
McCoy vs. Bankers’ Life Ass’n_ of 

Moines, Iowa 
McTindall vs. Piedmont Mut. Ins. Co.. Sey aeen tie 
Manson et al. vs. Metropolitan Surety Oa. ak x. 
Mastenbrook vs. United States Accident Ass’n.. ‘Mich. S. 
a Mut. Life Ins. Co. vs. Thompson 

eta 
Mincho vs. Bankers’ Life Ins. 


Mitchell et al. vs. Allis et al 
Murphy vs. Metropolitan Life Ins. Co 
Mutual Reserve Life Ins. Co. vs. Ross...... .... Ind. S. 
Mutual Reserve Life Ins. Co. vs. Seidel.. .. .... 
National Mut. Fire Ins. Co. vs. Duncan 
New England Mut. Life Ins. Co. vs. Springgate..Ky. C. 
New York Life Ins. Co. vs. McDearmon et al. .. Kan. C’y Pak ) : é. 
Oklahoma Farmers’ Mut. Indemnity Ass’n vs. 
Crile. S.C. 


Phillips vs. Home Ins. Co 
Phillipy vs. The Homesteaders...............5+ Iowa S. C 
Potievska vs. Independent Western Star 

St. Louis(Mo.) C. A. 


Putnam vs. Phoenix Preferred Accident Ins. Co..Mich. S. C. ........ 256 
Roberts vs. Modern Woodmen of America. .. » Ge As 40 
Robinson vs Insurance Co. of North America. . 
Royal Fraternal Union vs. Lundy............T 
Sautter vs. Supreme Conclave Improved Or- 
ne te SRO UMNONNNR 553-5 cca deen coer vissaeeel No}. GE 
Schmid vs. Indiana Travelers’ Accident Ass’n . - A. 
Schwartz et al. vs. Metropolitan Surety Co.. 
Security Mut. Life Ins. Co. vs. Ril 
Slawson vs. Equitable Fire Ins. Co............ $ 
Sleet vs. Farmers’ Mut. Fire Ins. Co 
Smith vs. Metropolitan Life Ins. Co. of N. Y 
Spence vs. Central Accident Ins. Co 





Contents. 





Stapleton Nat. Bank vs. United States Fidelity 

& Guaranty Co N 
State vs. Willett ‘ 
State Life Ins. Co. of Indianapolis vs. Bolton. Neb. S. C. 
Sullivan et al. vs. Radzuweit et al Neb. S. 
Tate vs. Jasper County Farmers’ Mut. Ins. Co..Mo. 
Thompson vs. Metropolitan Life Ins. Co.........N. 
Tolson vs. National Provident Union. ‘i 
Travelers Ins. Co. vs. Watkins, Com’r-—2Etna 

Life Ins. Co. vs. Same 
Triple Tie Ben. Ass’n vs. Wood 
Troendle et al. vs. Highleyman eG. 
Untermyer vs. Mutual Life Ins. Co. of N. Y...N. Y. S. c 
Van Sehaieh ve. DIGG RIBs c.ciocc sce ovececn swe N. ¥. & ©. 
Voss vs. Northwestern Nat. Life Ins. Co 
Ward vs. A£tna Life Ins. Co 
Ward vs. Citizens’ Life Ins. Co y. C. A. 
Western & Southern Life Ins. Co. vs. o— my. CA 
Whittaker vs. Mutual Life Ins. Co. of N. Y. ..Kan. Cy (Mo.) C. A. 
Wilkie vs. New York Mut. Life Ins. Co N. C. 
Williamsburgh City Fire Ins. Co. vs. Willard..U. S. C. € A, 
Woodall vs. Fidelity & Casualty Co Ga. S 








WANTED 


A few copies of Volume 23, INSURANCE 
LAW JOURNAL. Will pay 310 for those 
in first-class condition. 


Cc. C. HINE’S SONS Co., 
100 William St., N. Y. City. 








TOPICAL INDEX. 


PAGE 
I. Control and Regulation in General. 


(A) Insurance Business in General—Constitutional and Statutory Provisions. Boswell 
vs. Security (N. Y.) 
(B 


Foreign Underwriters, Companies and Agents—Civil Liability for Unauthorized 
Insurance. Slect vs. Farmers’ (Ky.) 


II. Insurance Companies 


Stock Companies — Incorporation — Organization — Existence. Van Schaick vs. 
Mackin (N. Y 


Ward vs. Citizens’ (Ky.) 
Insolvency and Dissolution—Grounds for Forfeiture of Franchise—Dissolution. 
Boswell vs. Security (N 
Proceedings to Enforce Suspension of Business, or Dissolution. 
Security (N. Y.) 
Mutual Companies in General. State vs. Willett (Ind.) .. = 
Insolvency—Construction of Agency Contracts. Boswell vs. "Security (N. 'Y. 


III. Insurance Agents and Brokers. 


(A) Agency for Insurer—The Relation in General—Appointment or Employment of 
Agent—Effect of Statutory Provisions—Construction of General Agency 
Contracts. Boswell vs. Security (N. 

New York Life vs. McDearmon (Mo.) 
(2) Extent and Exercise of Powers of Agents—Unauthorized and Wrongful Acts of 
Agents. Mutual Reserve vs. Seidel (Tex.) 
Power to Appoint Special Agents, Clerks and Assistants. 
’ Thompson (Ind.) 
(B) Age! ay, for Applicant or Insured—Ratification. Globe & Rutgers 


Creation a Agency to Procure Insurance in General. Michigan Mutual vs. 
Thompson (Md.) 


(2) Duties and Liabilities of Agent to Principal. 
Snyder (U. 8.) 


IV. Insnrable Interest. 


(C) Insurable Interest in Human Life and Health. 
Ww. Doody Co. ys. Green et tal, (Ga.) 


V. The Contract in General. 


(A) Nature, Requisites and Validity—What Law Governs Interpretation of Contract 


—Place of Performance. Roberts vs. Modern Woodmen of America (Mo.).. 
State vs. Willett (Ind.) 


Whittaker vs. Mutual (Mo.) 
Application. Bonville vs. John Hancock (Mass.) 
(5) Formal Requisites of Contract—Form and Contents of Policy in General. 
Schaick vs. Mackin (N. Y. 
Form and Requisites of Contract. Mutual Reserve vs. Ross (Ind.) 
(6) “ Insurance Policies—Necessity of Delivery. a vs. Thompson (Ind.)... 


Mutual Cees vs. Seidel (Tex.) 
Inclusion of Life and Accident Insurance. Travelers vs. Watkins (N. J.) 
(B) Construction and Operation in General. Griffin vs. Zuber (Tex.) 
Despatch vs. Employers’ (Minn.) 
Georgia Home vs. Kelley (Ky.) .... 
National Mutual vs. Duncan (Colo.) 
Language of A ~~ or Policy— Effect of Prior Decision. 
tinental (Mo.) 
Language of Policy. Williamsburgh City vs. Willard (U. 8S.) ............... éeee 
Entire or Severable Contracts; Orossan vs. Pennsylvania (Mo.) 


VI. Premiums, Dues and Assessments, 
(A) 


(B) Premium or Deposit of Assessments—Liens for Assessments and Enforcement 
Thereof—Nature and Extent of Lien in General. Farmers’ Home Ins. Co. 
vs. Cary (Ky.) 

Actions to Enforce Deposit Notes and Assignments. 
Life (N. C.) 
Defenses. Fidelity & Casualty Co. vs. Dierks Lumber Co. (Mo ‘ 
Avoidance of Forfeiture. National Mutual vs. Duncan (Colo.) ° ° 
MR Ee. UE CUE Seine 0 dcr 05.0.0. 0n9n56eekadstc segdedmenmmbaceeanens 161 
Refunding or Recovering Premiums Wrongly Paid. City of’ Newburyport vs. 
Fidelity (Mass.) 
Commonwealth vs. Bowling (Ky.) 
(A) (To be inserted.) 





Topical Index. 





, PAGE 
VII. Assignment and Other Transfer of Policy. 


(B) Form, Requisite and Validity of Assignment and Construction of Assignment. 
Crowell vs. Northwestern Nat’l (Iowa) 


VIII. Cancellation, Surrender, Abandonment, or Rescission 
of Policy. 


(A) Cancellation by Insured—Form Rouieite and Validity of Assignment or Trans- 
fer of Subject of Insurance ithout Policy. American Steam Laundry vs. 
Hamburg-Bromen (TeOD.) .0ccccccccccccccctcccsccesccessccscasccccesece ° 

Repayment and Recovery of Premiums on Cancellation. Mincho vs. Bankers’ 
Life Ins. Co. (N +) 

(B) Surrender, arogiation of or Abandonment by Insure 3outwell vs. Globe & Rut- 
ers ( 

(C) Rescission. Voss vs. 


IX. Avoidance of Policy for iaiaieadattiiniee, Fraud, or 
Breach of Warranty, or Conditions. 


(A) Grounds in General—Breach of Warranty—Description of Building in General. 

National Mutual vs. Duncan (Colo.) 

Breach of Warranty in General. Stapleton Nat’l Bank vs. 
Guaranty Co. (N. 
Gliddon vs. U. 8S. Fidelity & Gomeeney, Co. (Mass.) 
Spence vs. Central Accident Ins, Co, (ill 
Western & Southern Life Ins. Co. ys. Quinn (Ky.) 

Matters Relating to Property or Interest Insured. Hollenbeck 

Town Mutual (Mo.) 

In General—Intent of Insured—Title Insurance—Entire or Severable Contracts. 
National Mutual vs. Dunean (Colo.) 

Insurance Against Tire or Other Causes of Loss—Amount of Property—Bond for 
Title. Ikonograph Co. vs. John Newton Porter Co. (N. Y.) 
John Newton Porter Co. ys. Equitable 

Description, Location and Use of Property—Interest of Insured—National Mu- 
tual Fire vs. Duncan (Colo.) 

Amount or Value of Property. National Mutual Fire vs. Duncan (Colo.) 

Equitable Title of Intterest. Arkansas Ins. Co. vs. Cox (Okila.) 

Breach of Warranty—Effect of Breach. Arkansas Ins. Co. vs. Cox (Okla.) 

Matters Relating to Persons insured. Drake ys. — COM a cbeviasewecnnave 
Gerlach vs. Metropolitan Life Ins. Co. (N. 


Forfeiture of Policy for Breach of Promissory Warranty, 
Covenant, or Conditions Subsequent. 


Relating to Property or Interest Insured—Precaution Against Loss. Hollenbeck 
Co. vs. Mercantile Town Mutual (Mo.) 

American Steam Laundry vs. Hamburg-Bre a. Fire Ins. Co. (Tenn.)....... 
Schwartz vs. Metropolitan Surety Co, (N. 

Insurance Against Fire or Other Causes of RE Becoming Vacant—In 
General—Knowledge and Good Faith of Insured—Insurance on Personal 
Property—Time of Loss—Effect of Assumption of Occupaney—Property Va- 
cant at Date of Policy—Temporary Vacancy—Necessity of Increase of Risk— 
Sufliciency of Occupancy—Residence or Dwellting—Building, Factory or Store 
—Vacancy of Portion of Premises—Several Buildings Insured Under One 
Policy—Insurance on Real and Personal Property—Proceedings to Give Ef- 
fect of Forfeiture—Persons Affected by Forfeiture. Nat’l Mutual vs. Dun- 
ean (Colo.) 

Additional Insuranece—Sufliciency of Notice of Additional Insurance—-Knowledge 
and Good Faith of Insured—Increase of Risk—Cancellation or E xpiration of 
Additiozal Insurance—What Constitutes Other Insurance in General— 
Identity of Special Matter—Commingling Insured Gooes with Goods 
Otherwise Insured—Renewal of Existing Insurance in Same or Other Com- 
pany—Insurance of Separate Interests—Interests of Mortgagor and Mort- 
gagee—Assignment of Policy to Person Hplding Other Insurance—Void or 
Inoperative Policies—Estoppel of Insured to Assert Invalidity. National 
Mutual Fire vs. Dunean (Colo.) 

Incumbrances, J. I. Kelly Co. vs. St. Paul F. & M. (Hla.) 

What Constitutes Change of Title or Interest in General, Burke vs. Continental 
Ins. Co. of the City of N. Y. ‘ 

Nature ard Effect in Ge -neral—Transfer Between Owners—Conveyance to Wife 
—Transfer of Part Interest—Contract for Sale—Incumbrance of Property 
—Devisable Conveyance—Invalid Conveyance—Sale of Property and ort- 
gage Back for Purchase Money—Retaining Purchase Money or Other Lien 
—Formation of Partnership—Transaction Between Partners—Transfer of 
Individual Property of Partners for Firm—Change in Firm—Dissolution of 
Partnership—Assignment of Creditors and Proceedings in Insolvency or 
Bankruptcy—Devolution of Property by Death of Insured—Judicial Sale—Par- 
tition—Foreclosure of Mortgage or Sale Under Power Therein—Validity of 
Sale—Policy Payable to Mortgagee—Foreclosure of Builder’s Lien—Acquir- 
ing Additional Title or Interest—By Mortgagee Whose Interest Is Insured— 
Policy on Stock in Trade—Loss of Property at Change of Position—Seizure 
Under Chattel Process—Entire or Severable Contracts—Proceedings to Give 
Effect to Forfeiture—Persons Fffected by Forfeiture—Reinstatement of For- 
feited Policy. Bronson vs. N. Y. Fire Ins. Co. (W. Va.) 

(D) Mistake—Negligence of Agent in Inserting False Answers in Application. 
lenbeck Co. vs. Mercantile Town Mutaal (Mo.) 

(E) Nonpayment of Premiums on Assessments—Right to Insure After Default—Boze- 
man’s Adm’r vs. Prudential Ins. Co. of America (Ky.) 





7 opical Inde: v, 


PAGE 


Clappenback vs. N. Y. Life Ins. Co. (Wis.) 
McCoy vs. Bankers’ Life Ass’n of Des Moines, Iowa (Mo.). ard dk is wake nae é 
Default as a Ground of Forfeiture in General—Nonpayment of Note Given for 
Premium. Arkansas Ins. Co. vs. Cox (Okla. 
In General. Security Mutual Life Ins. Co. vs. Riley (Ala.) 
Accused for Nonpayment and Waiver of ae of Assessment. 
vs. Hartford Life & Annuity Ins. Co. (Mo.) 
Security Mutual Life Ins. Co. vs. Riley (Ala.) 
(F.) Implied Waiver. Farmers’ Alliance Ins. Co. ys. Ferguson (Ky.) 
New England Mutual Life Ins. Co. vs. Springgate (Ky.) 
Despatch Laundry Co. vs. Employers’ Liability Assur. Corp., 
Mastenbrook ys. U. 8S. Accident Ass’n (Mich.) 


XI. Estoppel, Waiver, or Agreement Effecting Right to Avoid 
Policy. 


(B) Estoppel and Waiver as Effected by Powers of Officers and Agents—Powers of 
Officers and Agents Respecting Waiver in General. Security Mutual Life 
Ins. Co. vs. Riley (Ala.) 
(C) Knowledge or Notice as Consulting Estoppel or Waiver—Knowledge of Broker. 
American Steam Laundry vs. Hamburg-Bremen Fire In. Co. (Tenn.)....... 
What Constitutes Knowledge or Notice—Knowledge of Notices of Officers Im- 
putable to Company. Security Mutual Life Ins. Co. vs. Riley (Ala.)...... 
Matters Relating to Property or Interest Insured—Vacancy of Premises. National 
Mutual Fire Ins. Co. vs. Duncan (Colo.) 
Title or Interest of Insured—Building on Leased Grounds. 
Dunean (Colo.) 
(D) Mistake—Negligence or Fraud by Agent—Agency for Insurer 
graph Co. vs. John Newton Porter Co. (N. Y.) 
(F) Implied Waiver in General. Security Mutual Life Ins. Co. vs. Riley (Ala.)..... 
Demanding, Acceptance or Reduction of Premiums or Assessments. Secur- 
ity Mutual vs. Riley (Ala.) 
Issue and Delivery of Policy Without Objection. Arkansas Ins. Co. vs. Cox (Okla.).. 
Continental Casualty Co. vs. Bridges (Tex.) 


XII. Risks and Causes of Loss. 


Insurance of Properties and Titles—Place and Cause of Loss in General. Sleet 
vs. Farmers’ (Ky.) 
Furbush vs. Consolidated (Iowa) 
(C) Guaranty and Indemnity Insurance. Farmers’ 
Trust Co. (Mo.) 
(D) Life saanene Cause of Death in General. Flower vs. Continental (Tex.)... 
(E) Accident Insurance—Diligence Required of Insured. Banta ¥8. Continental (Mo.) 
Approximate Cause of Injury or Death. Baehr ys. Union (Mo.) 
Schmid vs. Indiana Travelers’ (Ind.) 
McClure vs. Great Western (Iowa) 
Ward vs. Attna (Neb.) 


XITI. Extent of Loss in Liability of Insurer 


(B) Insurance of Properties and Titles—Valued Policies—Effect of Statutory Provi- 
sions. Crossan vs. Pennsylvania Fire Ins. Co. (Mo.) 
Oklahoma vs. McCorkle (Ark.) 

(2) Extent of Liability in General Measure of Damages. Phillips vs. 

(D) Life Insurance—Deduction of Offsets. Keenan vs. Mutual (N. J.) 

(E) Accident Insurance Classification of Risks. Lane vs. General Accident Ins. 
Co, (Tex.) 
McClure vs. Great Western (La.) 
Phillipy vs. Homesteaders (Iowa) 


XIV. Notice and Proof of Loss. 


(A) Requirement in General to Make Proofs—Failure or Delay to Give Notice. 
Woodall vs. Fidelity & Casualty Co. (Pa.) 

(C) Effect of aw and Proofs—Conclusiveness of Proofs of Loss. 
tna (N. 
Denial of Lidpiiity. nera Accident Ins. Co. vs. Hayes (Tex.) 

(D) Estoppel and Implied Waiver. Holenbeck vs. Mercantile Town (Mo.).........++. 
McClure vs. Great Western (Iowa) 

Denial of Liability. General Accident vs. 

Commercial Fire vs. Waldron (Ark.) 


XV. Adjustment of Loss. 


Adjustment and Seitlement—Fraud of Assured in Procuring Adjustment and 
Settlement. Western & Southern vs. Quinn (Ky.) 


XVI. Right to Proceeds. 


Life and Accident Insurance--Right to Proceeds on Death or Failure of Bene- 
ficiary, or One of Several Joint Beneficiaries. Smith vs. nae (Pa.) 
Mitchell vs. Allis (Ala.) 
Rights of Assignees and Creditors. ‘Troendle vs. Highleyman (Ky.) . 
(D) Action to Determine Rights to Proceeds—Rights of Creditors in General. 
Mitchell vs. Allis (Ala.) , 


XVII. Payment or Discharge Contribution and Subrogation. 





Topical Index. 





PAGE 
XVIII. Action on Policies 


(A) Right of Action and Defenses—Notice and Proofs of Loss. Commercial ys. 
Waldron (Ark.) 
(B) Jurisdiction and Venue. Sullivan vs. Radzuweit (Neb.) 
Ward vs. Adtna (Neb.) 
McClure vs. Great Western (Iowa) ... - ee 
Costs and Attorney’s Fees. Lane vs. General Accident (Tex.) .. 
(C) Time to Sue and Limitation. Roberts vs. Modern Woodmen (Mo.). 
Spence vs. Central Accident (IIl1.) 
Kellogg vs. German American (Mo.) 
Validity of Profession. Caywood vs. Supreme Lodge (Ind.) 
Waiver of Profession—Power of Oilicers and Agents as to Waiver—Waiver of 
Notice to Insured to Delay Suit. Caywood vs. Supreme Lodge (Ind.)....... 
(E) Pleading—Plead or Answer. National vs. Duncan (Colo.) 
Issues, Proofs and Forfeiture—Avoidance of Policy—Estoppel or Waiver as to 
Avoidance or Forfeiture—Loss and Liability of Insurer. 
a + iecemmess Under Pleadings in General. General Accident vs. Hayes 
ex. 
(F) Presumption and Evidence of Loss. 
ing vs. Hartford (Mo.) 
Questions for Jury—Evidence of Policy in General. 
Town (Mo.) 
Manson vs. Mettropolitan (N. Y.) 
Admissibility of Evidence on Avoidance and Forfeiture, Health and Physical 
Condition. Life Ins. Co, vs. Hairston (Va.) 
Nonpayment of Premiums or Assessments. Eames vs. N. Y. Life (Mo.) née 
Weight and Sufficiency of Evidence—Loss and Liabiity of Insured. Cheswell vs. 
Fraternal Accident Ass’n of America (Mass.) . 
Brill vs. Metropolitan (N. Y.) 
Risks and Causes of Loss Under Accident Insurance. 
vs. Haves (Tex.) 
Mutual Reserve vs. Ross (Ind.) 
Marine Risk and Causes of Loss. King vs. Hartford Life & Annuity (Mo.) 
Proof pers of Loss and Discharge of Insurer. State vs. Whitlock 


XIX. Reinsurance. 


Construction and Operation of Contract of Reinsurance. Georgia Home Ins. ¢ 
vs. Kelley (Ky.) 


XX. Mutual Benefit Insurance. 


(A) Co-operations and Associations—Kxemption from General Loss Recalling Insur- 
ance. Thompson vs. Metropolitan (N. Y.) 
Their Control and Statutes in General. Almond vs. Modern Woodmen (Mo.).... 
Knights of the Modern Maccabees vs. Barry (Mich.) 
Contract in General—Construction and Operation. Smith vs. Metropolitan (Pa.). 
Duties, Assessments and Refunding and Recovering of Duties ana Assessments 
Paid. MeTindall vs. Piedmont (8. C.) 
(B) Subsequent Provisions or Amendments. Sautter vs. Supreme Conclave Improved 
Order of Heptasophs (N. J.) 
Johnson vs. Bankers’ Union of the the World (Neb.) 
Estoppel or Waiver as to Defects or Objections. Farrenkoph vs. Holm (IIl1.) 
(C) Dues and Assessments—Nature and Grounds of Obligation. Faurot vs. 


Reinstatement After Forfeiture or Suspension. 
Maccabees of the World (N. Y. 
Customs and Courses to Rule. ‘Triple Tie Benefit Ass’n vs. Wood (Kan.) 
(E) Beneficiaries and Benefits—Persons Affianced to Insured. Farrenkoph vs. Holm 


Tolson vs. National 
Provident Union (N. Y.) 


Actions for Benefits—Right to Resort to Courts for Settlement of Dispute. 
Potievska vs. Independent Western Star Order (Mo.) 

Weight of Evidence in Actions for Benefits. Almond vs. Modern Woodmen of 
America (Mo.) 
W. A. Doody Co. vs. Green et al. (Ga.) 





Insurance Laz zw Journal. 


INSURANCE LAWYERS. 


DENVER, COL. GRAND RAPIDS, MICH. 


BICKSLER, BENNETT & NYE, CRANE, & NORRIS 
Equitable Building. Rooms 1,003-1,009 Michigan Trust 
(W. Scott Bicksler, Edmon G. Ben- | Company Building. 
nett, George L. Nye.) (Albert Crane, Mark Norris,) 


| NEW YORK CITY, N. Y. 


HARTFORD, CONN. 
SPERRY & McLEAN LOUIS B. EPPSTEIN, 
, 150 Nassau Street. 


Et Life Buildin | 

Py ag 4 "Load sent cee, | Corporation and Insurance Law. 

(Lewis Sperry, Geo. P. McLean 

Warren B. Johnson.) | RALEIGH, N. C. 

JOHN W. HINSDALE, 
Citizens’ National Bank Building. 
Life, Fire, Accident and Guaranty In- 
surance a specialty. 


CHICAGO, ILL. 


| 

BARGER & HICKS, 

416 New York Life Building. | 

Insurance Lawyer. | CLEVELAND, OHIO 
b 

| THOS. L. JOHNSON, 


INDIANAPOLIS, IND. 
QUILFORD A. DEITCH, ) em Johnson, McCaslin & 
901-2 Odd Fellow Building. 1416 Williamson Building. 
The Law of Insurance a Specialty. 


neni, inane, CINCINNATI, OHIO. 
DAVIDSON, & PICKENS, eae = oe 8. W 
/ = = ohnston Building, S8. ° 
1031 Lemeke Building. corner Fifth and Walnut Streets. 


DETROIT, MICH. | ee in all State and U. S&S. 


ORLA B. TAYLOR, 


13 to 16 Butler Building. COLUMBOUS, OHIO. 


t b i T Bldg. 
BERNARD B. SELLING, 1010 Columbus Savings & Trust Bldg. 


503, 504 and oe Sommead, Bete. CHATTANOOGA, TENN. 

Corporation an nsurance w 

I refer to the Prudential Insurance | BURKETT, MILLER & MOORE, 
Company, Newark, N. J., and the | OMe: James Building, Chatta- 
Cooper Insurance Company, Dayton, | noog 
Ohio, for both of whom I am local | (T. M. Burkett, W. B, Miller, 0. 0. 
counsel. Moore.) 


| 
Insurance and Corporation Law. ARNOLD, MORTON & IRVINE, 





WILLIAM OTIS BADGER, Jr. 


Counselor at Law 


100 WILLIAM STREET 


OF THE FIRM OF 
VAN IDERSTINE, BADGER & BARKER NEW YORK CITY 


COUNSEL IN INSURANCE MATTERS 





This issue of the INsuRaNcE Law JouRNAL is not- 
able for the number of valuable and interesting insur- 
ance decisions. The questions regarding the relation- 
ship of the fire insurance broker and the fire insurance 
agent with the assured is limited and defined in a series 
of cases by the Courts of various States and of the 


United States. 


There will be also found an excerpt (containing as 


much of the opinion as relates to insurance) from the 
now famous case of Fries-Breslin Company vs. Bergen 
& Snyder. In this case the Court in its first decision 
laid certain duties upon the insurance broker, which, 
at least by inference, in the present opinion reversing 
the decision, are removed. There will also be found 
the interesting opinion of the case of International Salt 
Company vs. Tennant, where the Court deals at length 
with the rights and liabilities of warranty companies or 


associations. 





Laife.] White vs. New York Life Ins. Co. 
LIFE. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NORFOLK. 


WHITE 
v8. 


NEW YORK LIFE INS. CO.* 


LIFE INSURANCE—NOTE FOR PREMIUM. 

At a time when a life policy would have been finally forfeited for non- 
payment of premium, subject to a right which would have kept it in 
force for a time, but not till insured’s death, he paid the company 
$31.25 and gave it his note, due in eight months, and before his death, 
providing that the insurance should be continued in force till the 
due date of the note; that, if the note was paid on or before then, 
such payment, with the $31.25, would then be accepted as payment 
of the premiums, and all rights under the policy should then be the 
same as though the premium had been paid when due; and that, if 
the note was not then paid, it should cease to be a claim against 
insured, and all rights against the company should be the same as 
though the cash had not been paid and the agreement in the note 
had not been made. Held, that the policy ceased to be in effect ex- 
cept as continued by the provision in the note. 


[For other cases, see Insurance, Dec. Dig. § 349.] 


Exceptions from Superior Court, Norfolk County; Robert O. 
Harris, Judge. 

Action by Sarah E. R. White against the New York Life In- 
surance Company. Verdict for defendant. Plaintiff excepted. 
Exceptions overruled. 


H. T. RicHARDSON and R. Y. FirzGERALD, for Plaintiff. 
W. A. Morss and F. J. Grocan for Defendant. 


KNOWLTON, C. J. 

All of the plaintiff's requests for rulings which were refused 
by the court relate to the effect, upon the rights of the parties, 
of the agreement contained in Exhibit C, which was made on 
August 19, 1906. The premium upon the policy of insurance on 
the life of the plaintiff’s husband was pavable annually on Au- 
gust 19th. The policy was issued on August 19, 1903, and the 
assured paid two annual premiums in cash. When the third 
premium became due, on August 19, 1905, he did not pay it in 
cash, but gave his note for the amount due, payable on August 


* Decision rendered, Jan. 7, 1909. 86 N. E. 928. 
VOL. XXXVIII.—19. 
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19, 1906, and he paid the interest on it to that date. At the 
end of the year, on August 19, 1906, he did not pay the note, 
but paid interest on it in advance for another year. He did not 
pay the premium due on that date, and, if no other arrange- 
ment had been made, the policy by its terms would then have 
been finally forfeited for nonpayment of the premium, subject 
to the right of the assured to have the benefit of the excess of 
the reserve credited to the policy above the indebtedness of the 
assured, which reserve would keep the policy in force for eight 
months longer, so that there could have been a recovery under 
it if the assured had died at any time before April 19, 1907, but 
not if he died afterward. His death occurred on July 12, 1907, 
and the question is whether the further arrangement, made on 
August 19, 1906, kept the policy in force until the time of his 
death. This arrangement was a payment of $31.25 in cash, and 
the giving of a note for $94, due February 19, 1907, which is 
Exhibit C. Included in the note was this agreement in writing: 
“This note is accepted by said company at the request of the 
maker, together with $31.25 in cash, on the following express 
agreement: That although no part of the premium due on the 
19th day of August, 1906, under policy No. 3,476,346, issued by 
said company on the life of Frank A. White, has been paid, the 
insurance thereunder shall be continued in force until midnight 
of the due date of said note; that if this note is paid on or before 
the date it becomes due, such payment, together with said cash, 
will then be accepted by said company as payment of said pre- 
mium, and all rights under said policy shall thereupon be the 
same as if said premium had been paid when due; that if this 
note is not paid on or before the day it becomes due, it shall 
thereupon automatically cease to be a claim against the maker, 
and said company shall retain said cash as part compensation 
for the rights and privileges hereby granted, and all rights under 
said policy shall be the same as if said cash had not been paid, 
nor this agreement made; that said company has duly given 
every notice required by its rules or by the laws of any state in 
respect to said premium, and in further compensation jor the 
rights and privileges hereby granted, the maker hereof has 
agreed to waive, and does hereby waive every other notice in re- 
spect to said premium or this note, it being well understood by 
said maker that said company would not have accepted this 
agreement if any notice of any kind were required as a condi- 
tion to the full enforcement of all its terms.” This agreement, 
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signed by the assured, was binding upon him. ‘The note was 
not paid, and for that reason, by virtue of the agreement, it 
ceased to be a claim against the maker. The $31.25 in cash was 
treated as a consideration for the privilege which the assured 
had enjoyed, and the rights of both parties in reference to the 
policy were precisely the same as if this note had never been 
given, and the payment in cash had never been made. It is im- 
possible to make the agreement plainer than it is by the written 
language contained in the note. The policy ceased to be in ef- 
fect after August 19, 1906, except as it was continued by the 
term insurance already referred to. This extended it for eight 
months and no more. 

Other cases resembling this, in which a like decision was 
made, are the following: Holly vs. Metropolitan Life Ins. Co., 
105 N. Y. 437, 11 N. E. 507; Baker vs. Union Mutual Life Ins. 
Co., 43 N. Y. 283; Bank of Commerce vs. New York Life Ins. 
Co., 125 Ga. 552, 54 S. E. 643. 

Exceptions overruled. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


S1xTH CrrcuitT. No. 1,804. 


INTERSTATE LIFE ASSUR. CO. 
vs. 


DALTON.* 


VALIDITY OF CONTRACT—DISCRIMINATION BETWEEN IN- 
SURANTS—KENTUCKY STATUTE. 


Ky. St. 1903, § 656, which prohibits any life insurance company from 
making any distinction or discrimination between persons insured in. 
the amount of premiums or rates charged to persons of the same 
class and equal expectation of life, etc., does not invalidate a policy 
because the agent returtied to the insured a part of the first premium 
paid, which belonged to himself as a commission. 


{For other cases, see Insurance, Dec. Dig. § 184.] 
CAUSE OF LOSS—LIFE INSURANCE—DEATH.IN VIOLA- 
TION OF LAW. 


To defeat a recovery on a life insurance policy on the ground that at 
the time of his death the insured was carrying a concealed weapon 


+ Decision rendered, Nov. 28, 1908. 165 Fed. 176. 
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in violation of Ky. St. 1903, § 1309, it must be shown not only that 
the offense was being committed, but, further, that it brought about 
the death of the insured. 


[For other cases, see Insurance, Cent. Dig. § 1149; Dec. Dig. $ 443.] 


In Error to the Circuit Court of the United States for the 
Western District of Kentucky. 
Before Lurton, Severens, and Richards, C. JJ. 


CHARLES MARTINDAL, for Plaintiff in Error. 
R. A. MILLER, for Defendant in Error 


RICHARDS, C. J. 

The case below was a suit to recover on a $10,000 life insur- 
ance policy, which the defendant below wrote on the life of the 
plaintiff’s husband. 

It appears that the deceased, Dalton, was accidentally shot 
and killed within a year after the writing of the policy. The 
payment of the policy was resisted on the grounds: First, that 
the insurance company did not receive the entire amount due for 
the first premium, but only $20 thereof in cash, and in lieu of 
the balance, accepted a note which was never collected, thus 
being guilty of the offense prohibited by section 656 of the Ken- 
tucky Statutes of 1903, forbidding any rebating; and, second, 
that the insured came to his death while violating section 1309 
of the Kentucky Statutes of 1903, prohibiting him from carry- 
ing concealed upon his person a deadly weapon. At the conclu- 
sion of the testimony, both parties moved the court for a dt- 
rected verdict. The court, after considering the motions, de- 
livered an opinion overruling the motion of the defendant below 
and sustaining that of the plaintiff, and directed a verdict in fa- 
vor of the latter for the amount sued for. 

The effect of the result of these motions was the withdrawal 
of the case from the consideration of the jury, and a submission 
of it to the court, the latter being requested to find the facts; 
and this court in reviewing the action of the lower court is lim- 
ited to a consideration of the correctness of its finding on th: 
law, if there is any evidence in support of the finding of fact. 
Anderson vs. Messenger, 158 Fed. 250, 85 C. C. A. 468; Beut- 
trell vs. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654; 
City of Defiance vs. McGonigale, 150 Fed. 689, 80 C. C. A., 425. 

With respect to the claim that the premium, with the excep- 
tion of $20, was rebated, which invalidated the policy, the court 
below found, as a matter of fact, that under the testimony the 
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claim was not sustained. Section 656 of the Kentucky Statutes 
of 1903, forbidding discrimination and rebates, reads as follows: 


No life insurance company doing business in Kentucky 
shall make or permit any distinction or discrimination in favor 
of individuals between insurants of the same class and equai 
expectation of life in the amount or payment of premiums or 
rates charged for the policies of life or endowment of. insur- 
ance, or in the dividends or other benefit payable thereon, or 
in any other of the terms and conditions of the contracts it 
makes; nor shall any such company or any agent thereof 
make any contract of insurance or agreement as to such con- 
tract, other than is plainly expressed in the policy issued there- 
on; nor shall any such company or agent pay or allow, or 
offer to pay or allow, as inducement to insurance, any rebate 
of premium payable on the policy, or any special favor or 
advantage in the dividends or other benefit to accrue thereon, 
or any valuable consideration or inducement whatever not 
specified in the policy contract of insurance. Every company, 
or officer or agent thereof, who shall violate the provisions oi 
this section, shall be fined in any sum not exceeding five hun- 
dred dollars, to be recovered by action in tthe name of the 
commonwealth, and, on collection, paid into the state treasury. 


The testimony would bear the construction that the general 
course of business pursued by the insurance company was such 


that the agent was entitled to a certain percentage of the pre- 
miums, which he retained as his own, and which in this case 
was much larger than the so-called rebate. It was possible for 
the court to find that the insured paid to the agent the custom- 
ary premium, and that the latter returned to him a part of his 
commission, and also paid to the insurance company the full 
amount of the premium due to it on such an insurance. It 
might be that another construction would be a more reasonable 
one, but that would not justify the reversal of the finding of the 
court upon a question of fact. The finding of the court must be 
interpreted as a finding that the agent gave to the insured a part 
of his own money, and not a part of any money belonging to 
the company. We do not think that such a case is within the 
prohibition of the statute. 

With regard to the second, the court took the view that there 
was no evidence in the record to show that Dalton lost his life 
while carrying concealed upon or about his person a deadly 
weapon. There was no testimony whatever to show that the 
deceased was carrying the pistol, whose discharge brought about 
his death, concealed upon his person. There is nothing to show 
that the pistol was concealed; and, if it was concealed, there is 
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nothing to show that the death of the deceased was due to its 
concealment. Now to sustain this defense it is necessary to 
show that the offense of carrying a concealed weapon was being 
committed, and, further, that that offense brought about the 
death of the deceased. 

Judgment affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The court distinguishes between a case where the agent allows the 
insured to retain as a rebate a portion of the premium payable under the 
policy and one where the insured, having first paid the entire premium, 
the agent then deducts the commision to which he is entitled and re- 
turns to the insured a portion of such commission which is his own 
property, and adds concerning the latter: ‘We do not think that such 
a case comes within the prohibition of the statute.” It distinguishes 
between the act of an agent in dealing with money which is a part of 
the premium itself, and the same money after his relation to it as an 
agent has terminated and it has become his as an individual. In the 
case of Heffron vs. Daly, 133 Mich. 613, 95 N. W. 714, it was held to 
be illegal for an agent to allow the insured the benefit of his commis- 
sion. On the other hand, Quigg vs. Cobbey, 18 R. I. 757, 30 Atl. 794, it 
was held that the act of an agent in allowing the insured to retain from 
the premium an amount equal to his commission in consideration of 
certain names furnished him by the insured of parties whom he might 
solicit for insurance, was not a violation. It has been held, too, that a 
mere offer to give a rebate is not a violation. The insurance must be 
actually effected. Commonwealth vs. Morning Star, 12 Pa. Co. Ct. R. 
34; People vs. Mut. Life Ins. Co., 72 Ill. App. 569; Opp. of Atty. Gen. 
of N. Y. In Re Travelers Ins. Co., Apl. 18, 1900. 

In the case of Morning Star (supra) the court declared that such 
statutes prohibiting discrimination are within the police power of the 
state, and the New York Court of Appeals in the case of People vs. 
Formosa, extending power of control over the agent as well as the 
company, declared that it was preposterous to assert that the Legislature 
might exercise its authority over the company and yet could not regu- 
late and control the conduct of its agents in the minutest particular. 
The question is not what a private individual may do in the conduct of his 
private business, but as to the power of the Legislature over corporations 
and their agents. Quezre: Is the subsequent payment of a rebate from 
his own pocket the private business of the agent or an act done in con- 
nection with his relation to the corporation as its agent? 

It was claimed that the policy had been invalidated by the payment 
of the rebate. The statute imposes a penalty on the officers and agents 
for its violation. In Heffron vs. Daly, 133 Mich. 613, 95 N. W. 714, it 
was held that it was the duty of a court to take judicial notice of the 
illegality of a policy in case of violation, and that a note given for the 
premium in case of rebate is without consideration and void. Citizens’ 
Life Ins. Co. vs. Commissioner, 128 Mich. 85, 87 N. W. 126. But the 





Life.| Peters vs. Equitable Life Assur. Society. 279 


effect of such rebate on the policy itself is questioned in the opinion of 
the Attorney General of New York in opinions rendered October 12, 
1904, and October 20, 1904. 

In the case of Commonwealth Life Ins. Co. vs. Prowling, Ky. C. A., 
reported in the last number of the Insurance Law Journal, it is distinctly 
held that violation of the statute does not avoid the policy. The court 
says: “A failure to comply with the requirements of Sec. 656 of the 
Kentucky Statutes does not render the policy void, for it only prescribes 
a penalty against the company, officer or agent of the company who 
violates it. See, also, the case of Security Life & Annuity Co. vs. 
Costner, reported in this number of the Insurance Law Journal, and 
Citizens’ Life Ins. Co. vs. Commissioner of Insurance, 30 Ins. L. J. 919. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


PETERS 
vs. 


EQUITABLE LIFE ASSUR. SOCIETY 
OF THE UNITED STATES.* 


LIFE INSURANCE— MATURED POLICY—RELATION BE- 
TWEEN INSURER AND INSURED. 


The relation between the holder of a matured tontine dividend policy 
and the insurance company is that of creditor and debtor. 


[For other cases, see Insurance, Cent. Dig. § 1306; Dec. Dig. § 522.] 


LIFE INSURANCE—MATURED DIVIDEND POLICY—AC- 
COUNTING. 

A holder of a matured tontine dividend policy, entitled at his option to 
withdraw in cash the policy’s share of the accumulated reserve and 
surplus equitably apportioned by the insurance company or to use 
such share for iuture insurance, is entitled to come into equity for 
an accounting, under Rev. Laws, c. 159, § 3, cl. 6, conferring jurisdic- 
tion on the Supreme Judicial and Superior Courts of suits on ac- 
counts, on his showing that the company has not equitably appor- 
tioned the surplus and- has not furnished any account, and that the 
company has been guilty of specified acts of mismanagement and 
fraudulent conduct in the management and investment of the funds 
of the company, so as to enable him to intelligently exercise his 
option. 

[For other cases, see Insurance, Cent. Dig. § 1306; Dec. Dig. § 522.] 

LIFE INSURANCE—MATURED DIVIDEND POLICY—AC- 
COUNTING. 

A bill by the holder of a matured tontine dividend policy, giving him 
the option to withdraw in cash his policy’s entire share of the accu- 





* Decision rendered, Jan. 7,1909. 86 .N. E. 885. 
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mulated reserve and surplus equitably apportioned to his policy. or to 
use his share for future insurance, alleged that the insurance com- 
pany had not equitably apportioned the surplus due him, that it had 
not furnished him any account, that it had not dealt honestly with 
the dividends retained by it, that it had misappropriated and 
wasted the dividends and had failed to manage the tontine funds or 
its accumulations prudently, and charged specific acts of misman- 
agement and of wrongful, dishonest, and fraudulent conduct on the 
part of the company and its directors in the management and invest- 
ment of the funds. Held, that the bill charged such fraud and 
wrongful misappropriation as entitled complainant to an accounting. 


[For other cases, see Insurance. Dec. Dig. § 522. 


LIFE INSURANCE—ACCOUNTING. 

Where a bill for an accounting by the holder of a matured tontine 
policy, giving him an option to withdraw in cash the accumulated 
reserve and surplus equitably apportioned to the policy or to use 
his share for future insurance, expressly charged fraudulent conduct 
on the part tof the company in apportoning to the policy the surplus 
due, the bill was not demurrable, though the apportionment by the 
company is prima facie correct, and will not be overthrown without 
evidence of fraudulent conduct affecting the result, or some error 
in the manner of making the apportionment. 


[For other cases, see Insurance. Dec. Dig. § 522.] 


Report from Supreme Judicial Court, Suffolk County. 

Bill of complaint by George Gorham Peters against the 
Equitable Life Assurance Society of the United States. The 
justice ordered that the demurrer to the bill of complaint be 


overruled, and defendant appealed from the order, and the cause 
was reported for the full court. Demurrer overruled. 


Gaston, SNow & SALTONSTALL, for Plaintiff. 
BRANDEIS, DUNBAR & NuTTER (George R. Nutter and J. 
Butler Studley, of counsel), for Defendant. 


SHELDON, J. 

Material parts of the agreement which the defendant, by its 
policy of insurance, made with the plaintiff, were in substance 
that on the expiration of the tontine dividend period all surplus 
of profits derived from similar policies which should not then be 
in force should be apportioned equitably among such policies as 
should complete their tontine dividend periods, and that there- 
upon the plaintiff should have the option “to withdraw in cash 
[his] policy’s entire share of the assets, i. e., the accumulated re- 
serve, and in addition thereto the surplus apportioned” by the 
defendant to his policy, or to use his share wholly or in part in 
payment for future insurance. The plaintiff's policy has com- 
pleted this dividend period; but he avers that the defendant has 
not equitably apportioned the surplus due to him under the 
terms of the policy, that it has not furnished him a sufficient ac- 
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count or any account, or produced any such account, that it has 
not dealt honestly with the dividends retained by it, that it has 
misappropriated and wasted said dividends, and has failed to 
manage the tontine fund or its accumulations or the general 
business of the company honestly carefully or prudently. And 
by an amendment to the bill he has charged certain specific acts 
and kinds of mismanagement and of wrongful, dishonest and 
fraudulent conduct which he avers have been committed by the 
defendant and its directors in the management and investment 
of its funds There is no averment in the bill that the plaintiff 
has exercised his option as to the disposition of the share of 
the assets that has been or should have been allotted to h's 
policy. He asks that the defendant be ordered to furnish him 
with an account; that the amount to which he is fairly entitled 
may be ascertained, and that such amount be paid to him; and 
that the damages sustained by him be assessed and ordered to 
be paid to him. 

Some of the general questions raised by the defendant’s de- 
murrer to this bill have been already considered in Pierce vs. 
Equitable Life Assur. Soc., 145 Mass. 56, 12 N. E. 858, 1 Am. 
St. Rep. 433, and in the decision made upon the defendant’s ob- 
jections to the right of this court to entertain this case re- 
ported in 196 Mass. 143, 81 N. E. 964. It is true, as was said in 
the Pierce Case, ubi supra, that the relation between the de- 
fendant and the plaintiff is not that of trustee and cestui que 
trust, but that of debtor and creditor. This rule is now well set- 
tled in the courts. See, besides the decisions referred to in the 
Pierce Case, 145 Mass. at page 59, 12 N E. at page 861 (1 Am. 
St. Rep. 433); Peters vs. Equitable Assur. Co., 196 Mass. 143, 
148, 149, 81 N. E. 964; Uhlmann vs. New York Ins. Co., 109 
N. Y., 421, 17 N. E. 363, 4 Am. St. Rep. 482; Brown vs. Equi- 
table Assur. Soc. (C. C.) 142 Fed. 835; Everson vs. Equitable 
Assur. Soc. (C. C.) 68 Fed. 258. But under the allegations oi 
this bill the plaintiff is entitled to know before exercising the 
option given to him what is the amount of his policy’s share of 
the assets including the accumulated income and the surplus 
apportioned by the defendant to his policy, especially in view of 
the defendant’s express agreement that all surplus of profits 
from policies like his “shall be apportioned equitably” among 
the policies which shall complete their dividend periods. Pierce 
vs. Equitable Assur. Soc., 145 Mass. 56, 12 N. E. 858, 1 Am. St. 
Rep. 433. He cannot wisely exercise his option until he shall 
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have received this information. Upon the averments of the bill, 
under Rev. Laws, c. 159, § 3, cl. 6, the plaintiff has a right to 
come into equity, and to have such an accounting, unless some 
of the defendant’s specific objections to the maintenance of the 
bill can be sustained. 

The defendant's contention is that irrespective of the allega- 
tions of fraud this bill will not lie for an accounting; that in 
the absence of fraud the plaintiff is bound by the apportionment 
of the surplus made by the defendant; and that the bill does not 
contain such allegations of fraud or irregularity as to justify a 
court of equity in reviewing the apportionment made by the de- 
fendant. 

I. In reference to the first contention of the defendant we 
need not consider whether we should now follow all of the rea- 
soning in Pierce vs. Equitable Assurance Society, or rather 
should adopt the defendant’s contention that the plaintiff’s only 
right to compel an accounting from the defendant is incidental 
to the enforcement of some legal claim against it, and that un- 
til the exercise of his option as to what he will require from the 
defendant he has no such legal claim; that there is not shown 
to be at present any obligation on the part of the defendant to 
render an account to the plaintiff either by reason of the rela- 
tionship between them or because of any provision in the policy 
or the language of any statute. Brown vs. Equitable Assur. 
Soc. (C. C.) 142 Fed. 835, 842; Everson vs. Equitable Assur. 
Soc. (C. C.) 68 Fed. 258, and 71 Fed. 570, 18 C. C. A. 251; 
Hunton vs. Equitable Assur. Soc. (C. C.) 45 Fed. 661; Greeff 
vs. Equitable Assur. Soc., 160 N. Y. 19, 54 N. E. 712, 46 L. R. A. 
288, 73 Am. St. Rep. 659, much of the reasoning in which may 
be applied to this case, although the stipulations of the policy 
there considered were not the same as are now before us. There 
is very much force in what was said by Peckham, J., in Uhlmann 
vs. New York Ins. Co., 109 N. Y. 421, 434, 17 N. E. 363, 367, 4 
Am. St. Rep. 482, as to the consequences that would follow if 
every policyholder of a class like this had the right to call the 
defendant to account “and to cause it to give in the trial of the 
action a detailed account of every transaction (proved by refer- 
ence to or the production of its books and the oaths of its offi- 
cers) which took place from the commencement to the termina- 
tion of the tontine period in regard to those matters material to 
be known upon the question of an equitable apportionment of 
the fund. There would be no necessity for an allegation, much 
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less even the slightest prima facie proof of wrongdoing or ‘hat 
there had been any mistake made by the company in the appor- 
tionment made by it. But the mere fact that an individual was 
the owner of one of those policies in force at the termination of 
the tontine period would give him a right of action and a right 
to demand this proof from the defendant. * * * That this 
should be permitted without an allegation, even on information 
and belief, that any fraud, mistake or impropriety in the accounts 
or in the manner of their statement had been made by the offi- 
cers or agents of the company would seem to be imtolerable.” 
This was said however in a case in which the plaintiff had 
abandoned all allegations as to any misappropriation of the 
funds or any wrongdoing in regard thereto, and claimed a right 
to an accounting from the mere nature of the transaction as 
shown by the policy. It well may be that this plaintiff would not 
be allowed to have the accounting for which he asks without first 
offering proof of his averments of fraud on the part of the de- 
fendant. But it is generally agreed that such an accounting 
would not be denied where there had been actual wrongdoing 
and fraudulent misappropriation of the assets that should have 
been accoufited for and apportioned, This is either expressly 
declared or assumed in Greeff vs. Equitable Assur. Soc., 160 N. 
Y. 19, 54 N. E. 712, 46 L. R. A. 288, 73 Am. St. Rep. 659; Uhl- 
mann vs. New York Ins. Co., 109 N. Y. 421, 17 N. E. 363, 4 Am. 
St. Rep. 482; Watts vs. Equitable Assur. Soc., 55 Misc. Rep. 
454, 105 N. Y. Supp. 363; Brown vs. Equitable Assur. Soc., 151 
Fed. 1, 81 C. C. A. 1; Gadd vs. Equitable Assur. Soc. (C. C.) 97 
Fed. 834; Everson vs. Equitable Assur. Soc. (C. C.) 68 Fed. 258, 
and 71 Fed. 570, 18 C. C. A. 251; and Bain vs. Attna Ins. Co., 
20 Ont. 6. 

The bill before us expressly charges such fraud, dishonestly 
and wrongful misappropriation; and the amendment at least 
makes these allegations sufficiently specific to call for an an- 
swer. The bare charge that the defendant or its officers had 
been guilty of fraud would net of course be sufficient without 
setting out the facts which constituted the fraud relied on. May 
vs. Wood, 172 Mass. 11, 51 N. E. 191; Blair vs. Telegram News- 
paper Co., 172 Mass., 201, 203, 204, 51 N. E. 1080; Garst vs. 
Hall & Lyon Co., 179 Mass. 588, 590, 61 N. E. 219, 55 L. R. A. 
631; Nye vs. Storer, 168 Mass. 53, 55, 46 N. E. 402; Tetrault 
vs. Fournier, 187 Mass. 58, 61, 72 N. E. 351. But any deficiency 
in this respect in the original averments of the bill is cured by 
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the amendment. Brown vs. Equitable Assur. Soc., 151 Fed. 1, 
81 C.C. A. 1. The allegations as amended go further than those 
which were held to be insufficient in Blair vs. Telegram News- 
paper Co., 172 Mass. 201, 204, 51 N. E. 1080. Such dishonesty 
as is charged, directly diminishing the fund from which an ap- 
portionment was to be made to the plaintiff's policy, was neces- 
sarily injurious to him; and the rule stated in Lewis vs. Corbin, 
195 Mass. 520, 524, 81 N. E. 248, 122 Am. St. Rep. 261, is not to 
be applied. Nor is it now material that the plaintiff has not 
limited the extent of his possible recovery by expressly averring 
the amount of his damages, and that these may turn out to be 
too small to warrant equity in interfering, within the rule of 
Giragosian vs Chutjian, 194 Mass. 504, 507, 80 N. E. 647, 120 
Am. St. Rep. 570, and cases cited. There is no presumption 
that this will be the case; if it should so turn out, the defendan‘ 
will have the benefit of it. 

2. As to the defendant’s second contention, the weight of au- 
thority elsewhere undoubtedly is against the dictum in Pierce 
vs. Equitable Assur. Soc., 145 Mass. 56, 58, 59, 12 N. E. 858, 1 
Am. St. Rep. 433, and is to the effect that the apportionment 
made by the defendant is prima facie correct, and is not to be 
overthrown without evidence of fraudulent conduct on its part 
affecting the result, or at least of some error in the manner of 
making the apportionment or in the principles upon which it 
was based. Greeff vs. Equitable Assur. Soc., 160 N. Y. 10. 54 
N. E. 712, 46 L. R. A. 288, 73 Am. St. Rep. 659; Uhlmann vs. 
New York Ins. Co., 109 N. Y. 421, 17 N. E. 363, 4 Am. St. Rep. 
482; Buford vs. Equitable Assur. Soc. (Sup.) 98 N. Y. Supp. 
152; Gadd vs. Equitable Assur. Soc. (C. C.) 97 Fed. 834; Ever- 
son vs. Equitable Assur. Soc. (C. C.) 68 Fed. 258, and 71 Fed. 
570, 18 C. C. A. 251; Bain vs. Aétna Ins. Co., 20 Ont. 6. But 
we need not further consider this question; for the fact that 
such fraudulent conduct is expressly charged in the bill makes it 
impossible to sustain the demurrer for this reason. 

3. The contention that the bilkas amended does not contain 
such allegations of fraud or misconduct as to warrant equity in 
interfering has been already sufficiently considered. 

It may be added that while there is ground for the contention 
that this policy is a New York contract, to be governed by the 
laws of New York, we have not felt at liberty to consider 
whether this action can be maintained under those laws. What 
those laws are is of course a question of fact in this jurisdiction, 
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and cannot be considered upon demurrer to a bill which con- 
tains no allegation as to the New York laws. 
Demurrer overruled. 


SUPREME COURT OF NORTH CAROLINA. 


SECURITY LIFE & ANNUITY CO. 
vs. 
COSTNER.* 
PREMIUMS—CONTRACTS FOR SPECIAL BENEFITS—EFFECT 


ON PREMIUM NOTE. 


Even if a contract by a life insurer giving a class of six hundred of its 
ee including defendant, special benefits, is void as vio- 
lating Revisal 1905, § 4775, that does not defeat defendant’s liability 
on a note for premiums at the same rate charged all persons of his 
age for that kind of policy; he having retained the policy. 


[For other cases, see Insurance, Dec. Dig. § 187.] 


LIFE INSURANCE—PREMIUMS—PROMISE TO PAY—CON- 
SIDERATION. 


That defendant’s life was insured for a year shows a valid and valuable 
consideration for his promise to pay a premium. 


[For other cases, see Insurance, Cent. Dig. § 401; Dec. Dig. § 187.] 


LIFE INSURANCE—PREMIUM NOTES—IDENTITY OF PAYEE 
—MATERIALITY. 


That a life insurance premium note was payable to insurer’s agent and 
was transferred to insurer is immaterial in insurer’s suit on the 
note; insurer being bound by the agent’s acts. 


[For other cases, see Insurance, Dec. Dig. § 187.] 


Appeal from Superior Court, Lincoln County; Moore, J. 

Action by the Security Life & Annuity Company against Geo. 
H. Costner. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

Defendant executed his promissory note for $144.10 payable 
to A. E. Scarborough, being the amount of premium on three 
policies of insurance aggregating $5,000 issued by plaintiff com- 
pany on the life of defendant. The note was transferred to plain- 
tiff, before maturity, by Scarborough, who was its agent, for the 
purpose of soliciting insurance policies. Defendant admitted 
the execution of the note, and alleged, by way of defense, that 


* Decision rendered, Dec. 2,1908. 638. E. 304. 
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at the time the policies were issued, and as an inducement to 
him to take them, plaintiff executed and delivered to him a con- 
tract in the following words: “The Security Life & Annuity 
Company, in consideration of his influence and good will in 
promoting and maintaining its business in the state of North 
Carolina, through its authorized agents, and by recommending 
to them suitable persons for insurance and aiding them to se- 
cure at least two applications, on which $5,000 contracts are 
issued by this company, employs George Henry Costner of Lin- 
colnton, N. C., as one, not exceeding six hundred persons, who 
shall receive as compensation for such services, a renewal com- 
mission according to the following terms and conditions, to wit: 
Said company agrees, at the end of each calendar year, it will 
credit the said George Henry Costner, with his pro. rata share of 
a special renewal commission fund (to be created from the ex- 
pense element of its premiums) according to the number of the 
said six hundred persons whose contracts remain in force, said 
special renewal commission fund to be made up of $—— set 
aside annually for such purpose, for every contract in force, 
written in the state of North Carolina, for ten years from Sep- 
tember I, 1901, on which there has been paid during the preced- 
ing twelve months one annual, two semi-annual or four quar- 
ter-annual premiums and so long as such premiums are paid. 
On every anniversary of the date of this contract after the sec- 
ond, the amount so credited as above to be deducted from the 
annual premium on said George Henry Cosfner’s policy and 
any excess to be paid said George Henry Costner in cash, said 
compensation being for no other consideration than as men- 
tioned above. In the event of lapse of the $5,000 contract on 
his own life, or failure to perform the services herein defined, 
this contract shall terminate.” This contract was signed by 
plaintiff's president and delivered with the policy by Scarbor- 
ough. Defendant testified that he was induced to take the in- 
surance by reason of the execution of the contract, and that he 
ascertained, in a short time thereafter, that the contract was 
illegal. He retained the policies and refused to pay the note— 
has never paid any premiums on them. He contended that the 
contract was violative of the provisions of section 4775 of the 
Revisal of 1905 and invalidated the note given by him. He re- 
quested his honor to so instruct the jury, which was declined 
and defendant excepted. The jury found that the contract was 
executed and delivered at the same time that the policies issued, 
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and under instructions of the court found that defendant was in- 
debted to plaintiff, etc. Judgment and appeal. 


C. E. Curbs, for Appellant. 
A. L. QuicKELL, for Appellee. 


Connor, J. (after stating the facts as above). 

The sole question presented is whether, by reason of the pro- 
visions of section 4775, Revisal 1905, forbidding insurance com- 
panies from giving any special benefits, or any rebate of premi- 
ums on policies to one person not given to all others of the 
“same class and expectation of life”, the entire contract, policy, 
and note are void. Conceding that the contract, set out in the 
record, violates the provisions of the statute, it does not follow 
that the policy of insurance issued, or the note given for pre- 
miums are void. It is not always easy to distinguish betwcen 
those cases in which the illegal element enters into and so per- 
meates the entire contract as to render it void and those in 
which two covenants or obligations are assumed which are 
either severable or which the parties have so severed that the 
valid may be separated from the invalid and enforced. Pollock 
thus states the law: “A lawful promise, made for a lawful con- 
sideration, is not invalid by reason only of an unlawful promise 
being made at the same time and for the same consideration.” 
Again: “Where a transaction partly valid and partly not is 
deliberately separated by the parties into two agreements, one 
expressing the valid and the other the invalid part, then a party 
called upon to perform his part of that agreement which is, on 
the face of it, invalid, cannot be heard to sav that the transac- 
tion, as a whole, is unlawéul and void.” Contracts, 482, 483; 
Odessa Tramway Co. vs. Mendell, L. J. 1878, 47 Ch. U. S. 505. 
In Price vs. Green, 16 M. & W. (Exch.) 346, the defendant, for 
one consideration, covenanted not to engage in trade in the 
cities of London and Westminster, or within six hundred miles 
of either of said cities. The action was for breach of the first 
covenant. Patterson, J., held that the two were divisible and 
sustained the action for breach of the valid covenant, saying: 
“No doubt, the covenant formed the consideration for the pay- 
ment of £1,500, and possibly Gosnell would not have given so 
large a sum, unless the prohibition to trade had been as ex- 
tensive as, by the whole of the covenant, it is made to be; but 
this is conjecture only. * * * It should be observed that the 
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restriction as to six hundred miles from London and Westmin- 
ster is only void and not illegal.” In the same case, reported in 
13 M. & W. 695, Pollock, C. B., said: “It is not like a contract 
to do an illegal act; it is merely a covenant which the law will 
not enforce; but the party may perform it if he choose.” 

In Fishell vs. Gray, 60 N. J. Law, 5, 37 Atl. 606, Beasley, 
C. J., said: “The proposition posited is that, as this part of 
the consideration of defendant’s promise is illegal, the entire 
contract falls, and that no part of it can be enforced.” After dis- 
cussing the question, he says: “As a consideration it was, in 
the earlier cases, treated as devoid of legal force, but it was 
deemed to vitiate all other considerations with which it was 
blended. On this theory an agreement to abstain generally from 
carrying on a certain business, as in the present case, was ireated 
as though it were an agreement to commit a crime, and, as a 
consequence, it illegalized everything that it touched. but this 
view, it has since been perceived, is unnecessarily stringent and 
is, in fact, quite unreasonable. There is nothing immoral or 
criminal in a stipulation not to engage in a certain business. A 
man may bind himself to such an abstention without incurring 
any legal penalty. The only effect is that such an engagement 
cannot be enforced, either at law or in equity, and this is the 
aspect in which it is regarded by modern authorities.” The same 
view is stated by Page in his recent work on Contracts (volume 
1, § 509): “If A. makes a promise to B., consisting of two, or 
more, covenants, upon a valuable and legal consideration, and 
one of the tovenants made by A. is illegal, and the other is legal, 
the question of whether the legal covenant can be enforced or 
not depends on whether the contract is severable or not. If the 
contract is severable, consisting in kegal effect of distinct con- 
tracts, the legal covenant can be enforced.” For this statement 
of the law, the author cites a large number of decided cases. 

The distinction is sometimes made between contracts malum 
in se and malum prohibitum, but this is not recognized with us. 
When the statute prohibiting a contract declares it to be void, as 
in the statute against gambling in “futures”, no enforceable 
promise or obligation can grow out of it. Burns vs. Tomlinson, 
147 N. C. 645, 61 S. E. 614. The statute (Revisal 1905, § 4775) 
does not declare that contracts, made in violation of its provi- 
sions, shall be void. There is nothing immoral in the contract 
made by plaintiff with defendant, and it is not clear that it comes 
within the statutory prohibition. Muller vs. Ins. Co., 27 Ind. 
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App. 45, 60 N. E. 958. It seems that, for what the company re- 
garded a valuable consideration, it proposed to give to a class 
of six hundred of its policyholders certain benefits. However 
this may be, it is manifest that the note was executed for the 
exact amount of the regular premiums charged all persons of 
defendant’s age for that kind of policy. It would hardly be con- 
tended that the policy was void, and that, if defendant had died 
within the year, the company would not have been compelled 
to pay it. The company, in consideration of the payment of the 
premium or the execution of the note, made two separate and 
distinct contracts with defendant, assuming entirely different ob- 
ligations. One was that, upon the payment of the premiums 
named in the policy, at stated annual periods during his life, i 

would upon his death, pay to the beneficiary named the amount 
of the policv. ‘This was a valid, binding contract. At the same 
time, the company made a separate contract with defendant 
that, upon the payment of the second annual premium and the 
one due each year thereafter, it would deduct certain amounts 
by way of renewal commissions, which should be credited on 
said premiums. Assuming, for the purpose of this decision, that 
this contract is void—that is, not enforceable by reason of sec- 
tion 4775, Revisal 1905—we are unable to perceive how it can 
affect the validity of the contract of insurance or the promise 
to pay the premium. It would be a strange result if a statute. 
passed to prohibit rebates or commissions being paid to the 
insured should invalidate the policies issued to persons who pay 
the premiums or invalidate notes given for them. Defendant 
says that he learned in a few days after the policy was issued 
that the contract was void, but that he retained it in his safe 
until the next premium fell due, when he let it lapse. He was 
certainly insured for one year, and this was a valid and valu- 
able consideration to support his promise to pay the premium. 
Roddey vs. Talbot, 115 N. C. 293, 20 S. E. 375. To hold that, 
upon his own evidence, he may, in the light of the facts 1n this 
case, take the consideration and then repudiate his promise to 
pay, would subject the court to the charge of violating “the dic- 
tates of justice”. In Lindsay vs. Smith, 78 N. C. 328, 24 Am. 
Rep. 463, the contract was to suppress a criminal prosecuticn 
and to ditch plaintiff's land, with an express provision that it 
was not to be of any “binding force” until the prosecution wa: 
dismissed. For manifest reasons the court held that the plain- 


tiff could not recover. In Covington vs. Threadgill, 88 N. C. 
Vou. XXX VIIT.—20. 
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186, notes were given for the payment of liquor sold in violation 
of a statute which imposed a penalty. While these and other de- 
cisions of this court may be distinguished from; this case, it must 
be conceded that language is used indicating a failure to note 
the distinction made by more recent decisions. In all of the 
cases in our reports, the contract was made in violation of a 
penal statute. In this appeal it will be observed that no com- 
mission was to be credited to defendant until after the second 
premium was paid. He never paid it, and the company never 
came under obligation to him on this contract. We do not at- 
tach any importance to the fact that the note was payable to 
Scarborough and transferred to plaintiff. He was the agent of 
the company, and it was bound by his acts. 

There is no error. 

Hoke J., did not sit. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


As bearing on this case sce the case of Inter-State Life Assur. Co. 
vs. Dalton, reported in this number of the Insurance Law Journal, with 
appended editorial note. The decisions are not entirely agreed as to the 
effect of inducements offered to a special class of policyholders in con- 
sideration of their undertaking to aid in the procurement of business. 
In the case of Citizens’ Life Ins. Co. vs. Commissioner of Insurance, 
30 Ins. L. J. 919, the company having been compelled to abandon its 
plan of issuing so-called Board contracts by the Insurance Commis- 
sioner, as a violation of the anti-rebate law, resorted it was alleged to 
an evasion by contracting with its president to allow him 5 per cent of 
the premium receipts in consideration of his labor and expense in or- 
ganizing the company, with the understanding that he should personally 
contract with parties designated by him to pay them a share of such 
fund as an inducement to insure. No such understanding appeared upon 
the face of the contract with the president, but it was admitted that 
such contracts had actually been made to certain designated parties. It 
was held, among other things, that the contract with the president was 
void es a violation of the anti-rebate law, on the strength of a prior 
decision by the same court that a premium note was void because given 
in violation of the law. 

It will be noted that here, as in the present case, there were two 
distinct classes of contracts, one by the company with its president, the 
other by the lattter individually with certain policyholders. But the two 
were construed as parts of one transaction, and the latter were allowed 
to invalidate the former. That a note given for premium on a policy on 
which a rebate has been allowed is void, see also Tillinghast vs. Craig. 
17 Ohio Cir. Ct. R. 531, and Heffron vs. Daly, 133 Mich. 613. In State 
Life Ins. Co. vs. Strong, 127 Mich. 346 it was held that an agreement to 
make the insured a member of an advisory board, through which he 
should receive certain special advantages when a part of the same trans- 
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action in which a premium was given, was a violation of the anti-rebate 
law. So in Robinson vs. Wolf, 27 Ind. App. 683, a recitation in the 
contract that in consideration of the full anual premium the insured 
was chosen as one of a certain limited number of policyholders to share 
in a special renewal dividend to be credited on future premiums, 
avoided the contract. Here, as in the present case, the credits were to 
be on future premiums. On the contrary in Rothschild vs. N. Y. Life 
Ins. Co., 97 Ind. App. 547, a distribution of surplus under.the tontine 
plan to those surviving to a certain period was held not to be a dis- 
crimination. The reason is obvious, since such distribution is governed 
by the same law of chances as to survivorship which determines the 
payment of all policies, and all the members of the class have equal op- 
portunities dependent only on unforeseen results. An argument that 
such dividends were discriminations would render all policies them- 
selves void on similar grounds. It is the definite determination of the 
individuals to be favored that is the essence of the discrimination. 


SUPREME COURT OF COLORADO. 


ROSENBORG 
v8. 


JOHNSON* 


NOTE FOR PREMIUMS—VALIDITY OF NOTE. 


Where an insurance agent advances to the company the amount of the 
premium, taking insured’s note for the amount to himself individ- 
ually, the policy delivered on such payment is valid, and furnishes 
a sufficient consideration for the note. 


[For other cases, see Insurance, Dec. Dig. § 137.] 


Appeal from Lake County Court; Wm. H. Harrison, Judge. 
Action on a note by Charles Johnson against Birger Rosen- 


borg. From a judgment for plaintiff, defendant appeals. Af- 
firmed, 


Jas. Giynn, for Appellant. 
Gro. Burtcu, for Appellee. 
STEELE, C. J. 
Judgment was rendered in the County Court of Lake County 
for the sum of $106.75, being the amount found due the plaintiff 
* Decision rendered, Jan. 4, 1909. 99 Pacific 315. 
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upon the defendant’s promissory note. From the judgment the 
defendant has appealed to this court. 

The note sued on was given to Johnson under circumstances, 
as appears in the abstract of record, as follows: Johnson was 
an insurance agent, and induced Rosenborg to buy a $i,oo0 
policy in the company he represented. The first premium was 
paid to the company by Johnson and Rosenborg gave his note 
to Johnson, payable in sixty days, and the policy was therevpon 
delivered to Rosenborg. Johnson, it seems, kept a running ac 
count with his company, and he directed the amount of the pre- 
mium due on the policy to be charged to him, which the com- 
pany did. Johnson testified that at the time of this transactior 
he had on deposit with the company more than enough to pay 
the amount of the premium. The error relied upon to reverse 
the judgment is that it is contrary to the evidence, and contrary 
to the law applicable to the evidence. The specific objections to 
the judgment are: (1) That the judgment should not stand he- 
cause of fraudulent representations made by Johnson to Rosen- 
borg to induce him to make application for the policy; (2) that 
the transaction between the parties was in violation of the terms 
of the application and the policy, and that any claim for insur- 
ance that might have arisen under the policy could not have been 
sustained by the beneficiary, the policy being void for want of 
payment of the first premium by the beneficiary; (3) the testi- 
mony shows that Johnson was a mere solicitor for the company, 
and had no authority to deliver the policy until the premium 
was paid. We shall not consider the question of fraud discussed 
in the brief, for the reason that the court must have found no 
fraud was practiced by the plaintiff upon the defendant; and 
there was testimony to support the finding. The authorities 
which hold that a mere agent cannot waive the conditions of the 
policy with reference to the payment of the premium; that no 
discrimination may be made between policyholders; that if the 
premium is not paid, the policy is void; and a note given for 
the premium is without consideration—are not in point. In this 
case there was no extension of the time for the payment of the 
premium. The note was not given to the company nor to the 
agent, but to the individual, Johnson, who accepted it in lieu of 
cash; and he testified that he had on deposit with the company 
a sufficient sum to pay the amount of the premium due, and 
that in due course he directed the company to charge his ac- 
count with the amount due on the policy delivered to Rosenborg, 
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and that the company did so charge his account. Johnson testi- 
fied: “Q. What did you give Rosenborg that note to sign for? 
A. For money that I advanced to the Mutual Life Insurance 
Company. Q. How much? A. The amount the company re- 
quired. Q. What was it advanced for? A. For the insurance 
premium. Q. For this policy? A. Yes. Q. How much did 
you advance? (Objected to; objection sustained.) A. I asked 
to be charged so much, and that is deducted from what I have 
on my account. I always have a surplus with them.” 

No authority was presented holding that, under the circum- 
stances as detailed by the witnesses, the note given was without 
consideration, or that the policy delivered was void. We, there- 
fore, hold that the defendant was delivered a valid policy of in- 
surance, and that the note given was upon a valid consideration. 
The judgment must therefore be affirmed. 

Gabbert and Campbell, JJ., concur. 


STANTON V. ECCENTRIC ASS’N OF FIREMEN, LOCAL 
UNION NO. 56 OF INTERNATIONAL BROTH- 
ERHOOD OF STATIONARY FIREMEN.* 


(Supreme Court of New York, Appellate Division, First Department.) 


MUTUAL BENEFIT INSURANCE — BY-LAWS — CONSTRUC- 
TION. 

When decedent became a member of a mutual benefit association, the 
by-laws required.a member to be a member one year and in good 
standing to entitle his nominee to the benefit payable, and provided 
that any member who had fallen in arrears and paid up such arrears 
should not be entitled to benefits until six months ffom such pay- 
ment. Hela, that the by-law did not mean that the benefit need not 
be paid until six months after the arrears were paid up, but pre- 
vented any recovery if a member died within six months after pay- 
ment of arrears. 


[For other cases, see Insurance, Cent. Dig. § 1923; Dec. Dig. § 760.] 


MUTUAL BENEFIT INSURANCE—BY-LAWS—REASONABLE- 
NESS. 

The by-laws of a mutual benefit association, providing that a member 
who has fallen in arrears and paid up should not be entitled to bene- 
fits until six months elapsed after paying up arrears, is reasonable, 
being for the purpose of preventing fraud. 

[For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693] 


* Decision rendered, Jan. 9, 1909. 114 N. Y. Supp. 480. 
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MUTUAL BENEFIT ASSOCIATIONS — BY-LAWS — BINDING 
EFFECT. 


One becoming a member of a mutual benefit association might be bound 
by existing by-laws whether they were reasonable or not, having 
voluntarily contracted to be bound by joining the association. 


[For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.] 


MUTUAL BENEFIT ASSOCIATIONS — BY-LAWS — REASON- 
ABLENESS. 


In determining whether the by-laws of a mutual benefit association are 
reasonable, it is immaterial whether the association is incorporated 
or unincorporated. 


[For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. §$ 693.] 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED 
STATES VS. KEIPER.* 


(United States Circuit Court of Appeals, Third Circuit, No. 10.) 


LIFE INSURANCE—WARRANTY. 


Where an application for life insurance provided that all the statements 
and answers therein were warranted to be true, the insured war- 
ranted the truth of the statements therein contained concerning his 
history, as to whether he had previously suffered any serious dis- 
eases except diseases incident to childhood. 


[For other cases, see Insurance, Cent. Dig. §§ 681-6090; Dec. Dig. § 291.] 


WARRANTIES—BREACH—*SERIOUS ILLNESS”. 


Insured applied for insurance October 10, 1906, and in his application 
warranted that he had not had any serious illness or disease, ex- 
cept diseases incident to childhood. It was proved that in 1901 he 
fell violently ill, so that for a time his physicians expected him 
to die with what they then diagnosed as hemorrhagic pancreatitis. 
He suffered from acute pains ih the abdomen, and was for some 
time in a state of collapse; was attended by two physicians and a 
trained nurse, and recovered after five or six weeks. This sickness 
followed a chronic stomach trouble with which on several occasions 
he had been ill. Held, that such sickness was a “serious illness”, 
and constituted a breach of warranty. 

[For other cases, see Insurance, Cent. Dig. §§ 689-690; Dec. Dig. § 201.} 


{For other definitions, see Words and Phrases, vol. 7, pp. 6421, 6422.] 
SARE ake SURAN CE—MISSTATEMENTS—“MATERIAL TO 


Act Pa. June 23, 1885 (P. L. 134), provides that, whenever an applica- 
tion for life insurance contains a clause of warranty of the truth of 
the matters therein contained, no misrepresentation or untrue state- 
ment in such application made in good faith by the applicant shall 
work a forfeiture or defense, unless it relates to some matter ma- 
terial to the risk. Held, that a misstatement as to insured’s previous 
history is material to the risk, if a disclosure is necessary and ma- 


# Decision rendered, Nov. 24, 1908. 165 Fed. 595. 
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terial to the investigation made by the insurer as to the nature of 
the risk at the time of the application. 


[For other cases, see Insurance, Dec. Dig. § 291.] 


MISREPRESENTATIONS—MATERIALITY. 


Where insured warranted that he had never had any serious illness or 
disease except diseases incident to childhood, when in fact, some 
five years before, he had been ill for five or six weeks, during 
which time his life was despaired of, such misrepresentation wa. 
material to the risk within Act Pa. June 23, 1885 (P. L. 134), pro- 
viding that a misrepresentation or untrue statement constituting a 
warranty shall not be a defense unless it relates to a matter material 
to the risk. 


[For other cases, see Insurance, Dec. Dig. § 201.] 


BEARD VS. ROYAL NEIGHBORS OF AMERICA.* 


(Supreme Court of Oregon.) 


MUTUAL BENEFIT INSURANCE—WARRANTIES—EFFECT OF 
FALSITY. 

Where the truth of the answers in an application for a benefit certificate 
are made a condition precedent to its validity, negative answers to 
questions in the application as to whether applicant had consulted 
a physician, and had had la grippe, which answers are untrue, avoid 
the certificate, though the predisposing cause of the applicant’s 
death may have had no connecttion with la grippe, and it may have 
been a very light form of la grippe. 

[For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723.] 


MUTUAL BENEFIT INSURANCE--WARRANTIES—‘CONSUL- 
TATION” WITH PHYSICIAN—WHAT CONSTITUTES. 

Where a benefit certificate is issued on applicant’s warranty that she 
had not consulted a physician, a call made by a physician at the 
instance of applicant’s husband is a “consultation” within the 
meaning of the warranty, if she accepts his services and receives aid 
irom him, 

{For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723.] 

[For other definitions, see Words and Phrases, vol. 2, p. 1482.] 


MUTUAL BENEFIT INSURANCE—ACTION ON CERTIFICATE 
—QUESTIONS OF LAW OR FACT. 

In an action on a benefit certificate, the truth or falsity of applicant’s 
answers in the application are questions of fact for the jury; but, 
where the issues joined as to the falsity of such answers has been 
sustained by defendant by competent testimony, which has not only 
been uncontroverted by plaintiff as to its material elements, but is 
confessed by him in person upon the witness stand, the question 
becomes one of law for the court. 

[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 





* Decision rendered, Jan. 19, 1909. 99 Pac. 83. 
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PENNSYLVANIA CASUALTY CO. VS. MITCHELL.* 
(Supreme Court of Alabama.) 


ACTION FOR INDEMNITY—INSTRUCTION AS TO EVIDENCE. 


In an action on a policy of insurance against disability from sickness, 
providing that defendant would not be liable except for sickness 
commencing after the policy had been in force sixty days, where 
the only defense was that the sickness on which the action is based 
commenced within sixty days from the date of the policy, it was not 
error to instruct that, if the sickness “for which plaintiff claims in- 
demnity was contracted after sixty days” from the policy, plaintiff 
is entitled to recover, though such instruction did not require re- 
covery to be based on evidence as to any other fact necessary to 
make out plaintiff's case. 

{For other cases, see Insurance, Dec. Dig. § 669.] 


* Decision rendered, Dec. 17, 1908. 488. E. 78. 


FARRA VS. BRAMAN. (No. 21,386.)* 
(Supreme Court of Indiana.) 


MUTUAL BENEFIT ASSOCIATIONS—CONTRACT. 

The application for membership in a mutual benefit association does 
not constitute the entire contract, but the by-laws, rules, and regu- 
lations enter into and form a part of the insurance contract. 


[For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.] 


MUTUAL BENEFIT ASSOCIATIONS—BENEFICIARIES—SUB- 
STITUTION. ; 

The application for membership in a mutual relief association provided 
that the death benefit should be payable to the member's wife, E., 
if living at his death, and not withdrawn as his beneficiary, or to 
such other person as he should later ‘‘designate in writing” in substi- 
tution, with the approval of “the superintendent”. Held that, in the 
absence of fraud or wrong on the part of E., preventing the substitu- 
tion of beneficiary, no substitution was effected by the member by 
his merely applying to and requesting the local agent to substitute 
a certain person as beneficiary and the agent neglecting and failing 
to make a substitution; or by the member delivering to another 
person than the one originally named as beneficiary the certificate 
and the book of rules attached thereto, and as a part of the trans- 
action informing her that the insurance money was her property. 

[For other cases, see Insurance, Cent. Dig. §§ 1951-1054; Dec. Dig. 
§ 784.] 


MUTUAL BENEFIT ASSOCIATION—RIGHT OF BENEFICIARY 

Though the beneficiary in a certificate in a mutual benefit association 
has no vested right till death of assured, she has an interest, sub- 
ject only to the right of substitution of another in the mode pre- 
scribed by the contract. 

[For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 


¥ Decision rendered, Jan. 8, 1909. 86 N. E. 843. 
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MUTUAL BENEFIT ASSOCIATIONS—BENEFICIARIES—ELI- 
GIBILITY. 
The rules of an association declared its object to be to establish a relief 
fund for payment to members when disabled, and in the event of 
their death to the relatives or “other beneficiaries specified in the 
applications” of the members, that an applicant might in his applica- 
tion, or subsequently, designate a beneficiary to receive his death 
benefit other than relatives, on giving good and sufficient reason 
therefor, and that the death benefits should be payable only to the 
beneficiary designated in the application, if living at death of the 
member. Held, that a divorce secured by the member from his wife, 
designated in the certificate as beneficiary, did not alone render her 

ineligible to receive the death benefits. 


[For other cases, see Insurance, Cent. Dig. § 1968; Dec. Dig. § 793.] 


WEHRING VS. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Minnesota.) 
INTEREST. 
Action to recover on a beneficiary certificate issued by defendant, in 
which the plaintiff was named as the beneficiary. The issue was 
whether the insured was dead. Verdict for the plaintiff. 


Held, that the record does not raise any question of the sufficiency of 
evidence to support the verdict; that the trial court did not err in 
denying the defendant’s motion to postpone the trial on account of 
an absent witness, nor in receiving parol evidence of the contents of 
a published notice in reference to the disappearance of the insured, 
nor in refusing defendant’s requests for instructions to the jury. 
which, so far as they were correct, were covered by the general 
charge. 

[For other cases, see Appeal and Error, Cent. Dig. $§ 1418, 1757, 2850; 
Dec. Dig. §§ 242, 304, 992; Continuance, Cent. Dig. § 77; Dec. Dig. 
§ 26; Trial, Cent. Dig. § 651; Dec. Dig. § 260; Insurance, Cent. 
Dig. § 1982; Dec. Dig. § 790.] 


* Decision rendered, Jan. 22, 1909. 119 N. W. 245. Syllabus by the Court. 





PUCKETT ET AL. VS. NATIONAL ANNUITY ASS’N.* 
(St. Louis Court of Appeals. Missouri.) 


CAUSES OF ACTION—RECOVERY OF INSTALLMENTS. 

Where payments are to be made periodically, separate actions may be 
maintained in succession for installments as they mature; but all 
sums due when an action is begun must be included in it. 


[For other cases, see Action, Cent. Dig. §$ 593, 614; Dec. Dig. § 53-] 


* Decision rendered, Dec. 15, 1908. 114 8S. W. 1039. 
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MERGER AND BAR—CAUSES OF ACTION BARRED. 


A judgment concludes the rights of the parties in respect of the cause 
of action stated in the pleadings on which it is rendered, whether 
they embrace the whole or only a part of the demand sued on, be- 
cause an entire claim arising on contract or on tort may not be split 
into several actions. 


[For other cases, see Judgment, Cent. Dig. § 1107; Dec. Dig. § 592.] 


CAUSES OF ACTION—PAYMENT BY INSTALLMENTS. 

An action for installments due under a contract providing for periodic 
payments, and for damages for the breach of the entire contract, lies 
only on the theory that the contract has been breached to an extent 
amounting to an abandonment thereof by the party sued. 


[For other cases, see Action, Cent. Dig. § 714; Dec. Dig. § 61.] 


CAUSES OF ACTION—PAYMENT BY INSTALLMENTS. 


A single default in the payment of an installment, due under a contract 
calling for periodic payments, does not constitute a repudiation of 
the contract so as to empower the creditor to sue for payments 
falling due in the future. 


[For other cases, see Action, Cent. Dig. § 714; Dec. Dig. § 61.] 


ANNUITIES—INSTALLMENTS—RECOVERY. 


A fraternal benefit certificate provided for the payment of annuities, 
payable in quarterly installments, on the member losing an eye. The 
member lost an eye, and the society paid one installment. It failed 
to pay other installments because of misinformation from its physi- 
cian and others as to the nature and extent of the injury. Held, that 
the society did not repudiate its obligation, and the beneficiary could 
not maintain an action for installments due and for installments to 
mature. 


[For other cases, see Action, Dec. Dig. § 61.] 


BENEFIT CERTIFICATE—INSTALLMENTS—RECOVERY. 

A fraternal order issuing a benefit certificaté calling for the payment oi 
annuities, payable in quarterly installments, from dues and assess- 
ments collected monthly from the members, the beneficiary, on the 
order failing to pay installments without repudiating its obligation, 
should not be permitted to recover in one action the installments 
which had matured and would mature in the future. 


[For other cases, see Action, Cent. Dig. § 714; Dec. Dig. § 61.] 
————@+@—____ 


DALY VS. OLD ET AL.* 
(Supreme Court of Utah.) 


AGENT'S BOND—CONSTRUCTION—*FUTURE AGREEMENT”. 
A contract employing an agent to solicit insurance in the states of Ore- 
gon and Washington provided that the agent should give a bond for 
faithiul performance “under this or any future agreement”. The 
bond stipulated that it should remain in force so long as the agent 
should continue to be agent, “whether under his existing appoint: 
ment or any future one and whether such present or future agency 
be sole or in connection with others. Subsequently the agent was 


¥ Decision rendered, Jan. 11, 1909. 99 Pac. 460. 
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made soliciting agent in the states of Utah, Colorado, and Wyoming. 
Held. that the sureties were liable for a breach of his duties in such 
subsequent employment; the term ‘future agreement” having ref- 
erence to a future appointment. 


[For other cases, see Insurance, Cent. Dig. § 109; Dec. Dig. § 83.] 


GRAND LODGE A. O. U. W. VS. TAYLOR.* 
(Supreme Court of Colorado.) 


LIFE INSURANCE—COMPLAINT. 


The complaint in an action on a life policy, which was delivered and be- 
came operative, need allege only the contract of insurance. the hap- 
pening of the contingency whereby the insurer became liable, and 
the amount of indemnity to which plaintiff is entitled; it being for 
defendant to plead and prove any noncompliance with a condition 
on which its liability. depends. 


[For other cases. see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


LIFE INSURANCE— FAILURE TO PAY ASSESSMENT—EVI- 
DENCE. 

Evidence, in an action on a policy in a beneficial association, held to 
show that an assessment against the member was not paid till after 
expiration of the month for which it was made, whereby he was sus- 
pended, and that payment of it was not tendered till after his death. 


[For other cases, see Insurance, Dec. Dig. § 819.] 


LIFE INSURANCE— NONPAYMENT OF ASSESSMENT—SUS- 
PENSION—REINSTATEMENT. . 

Under the rules of a beneficial association providing that failure to pay 
an assessment within the month for which it is made shall suspend 
the member from all rights, but that he may be reinstated within 
three months on payment of all unpaia assessments, tender of the 
assessment after death of the member, though only a few days 
aiter his suspension, does not operate as a reinstatement. 


[For other cases, see Insurance, Cent. Dig. § 1924; Dec. Dig. § 761.] 





* Decision rendered, Jan. 4, 1909. 99 Pac. 570. 


SCHON VS. MODERN WOODMEN OF AMERICA 
(Three Cases.)* 
(Supreme Court of Washington.) 
MUTUAL _BENEFIT INSURANCE—A P PLICATION—CON- 
_ STRUCTION OF ANSWERS. 
Where insured in his application in answer to questions stated that he 
drank beer once in a great while, that he was almost a total ab- 


% Decision rendered, Jan. 16,1909. 99 Pac. 25. 
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stainer, and that he had always been a total abstainer, the insurer 
in the face of the admissions of occasional drinking could not avoid 
the certificate because he had in the other question misstated that 
he had always been a total abstainer. 


[For other cases, see Insurance, Cent. Dig. § 1862; Dec. Dig. § 723.] 


MUTUAL BENEFIT INSURANCE—ACTIONS ON CERTIFI- 
CATES—INSTRUCTIONS—"INTEMPERATE”. 

In an action on a benefit certificate, a charge that “the best definition I 
can give you of the word ‘intemperate’ so far as the intemperate use 
of intoxicating liquor is concerned is the immoderate use of intoxi- 
cating liquor. I don’t know whether you know any more about it 
now than you did before; I don’t’—-simply indicated that the word 
“intemperate” did not admit of precise definition, though well under. 
stood by the public. and the charge was not erroneous. 

[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig, § 826.] 


[For other definitions, see Words and Phrases, vol. 4, p. 3684.] 


MUTUAL BENEFIT INSURANCE—ACTIONS ON CERTIFI- 
CATES—‘INTEMPERATE”. 

Insured was not “intemperate” in the use of alcoholic liquors within a 
provision of a benefit certificate that it should become void if insured 
should become intemperate in the use of alcoholic liquors, even if 
he drank alcoholic liquors to excess upon exceptional occasions, un- 
less he was addicted to periodical and excessive indulgences, which 
became habitual. 

[For other cases, see Insurance, Cent. Dig. § 862; Dec. Dig. § 723.] 


COMPETENCY—EVIDENCE OF NEGATIVE CHARACTER. 

Testimony of a negative character is competent to establish issues. 

[For other cases, see Evidence, Cent. Dig. §§ 435-437; Dec. Dig. § 147.] 

MUTUAL BENEFIT INSURANCE—ACTIONS ON CERTIFI- 
CATES—SUFFICIENCY OF EVIDENCE. 

In an action on a mutual benefit certificate, evidence held to support a 
verdict for plaintiff. 

[For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 810.] 


WAIT ET AL. VS. MYSTIC WORKERS OF 
THE WORLD.* 
(Supreme Court of Iowa.) 


MUTUAL BENEFIT—ACTIONS ON CERTIFICATES — PRE- 
SUMPTIONS AND BURDEN OF PROOF. 

Where, in an action on a benefit certificate, defended on the ground of 
default in payment of an assessment, it is shown that, when dece- 
dent became a member of the order, she paid an advance assessment, 
the burden is upon the order to show that such advance assessment 
had been used tor her benefit or for the payment of any assessment 
due from her before the assessment for which she was in default 
became due. 

[For other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817.] 


‘Decision rendered, Jan. 12, 1909. N. W. 72. 
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MUTUAL BENEFIT—ACTIONS ON CERTIFICATES—PETITION 
—SUFFICIENCY. 

An allegation, in an action on a benefit certificate, that persons named 
were the only heirs of the deceased member of the order which had 
issued the certificate, though somewhat indefinite, was a_ sufficient 


allegation of their interest, in the absence of any objection in the 
trial court. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 
a 


FERRANDINI VS. BANKERS’ LIFE ASS'N 
OF DES MOINES, IOWA.* 
(Supreme Court of Washington.) 


ACTION ON LIFE POLICY—PLEADING—DEFENSES. 

In an action on life policies, it is incumbent on defendant to allege and 
prove breach of warranties contained in the application or policy; 
plaintiff not being bound to anticipate such defenses. 


[For other cases. see Insurance. Dec. Dig. § 639.] 


ACTION ON LIFE POLICY—PLEADING. 


Where, in an action on life policies, defendant pleaded false representa- 
tions and breach of warranty, an allegation in the reply that deceased 
was examined for insurance “by the procurement of the defendant’, 
while the complaint alleged that deceased applied for the insurance, 
was immaterial. 


[For other cases, see Insurance, Dec. Dig. § 641.1 


* Decision rendered, Jan. 7, 1909. 99 Pac. 6. 


TEBBETS VS. FIDELITY & CASUALTY CO. 
OF NEW YORK. (Sac. 1,521.)* 


(Supreme Court of California.) 


ACTIONS ON POLICIES—LIMITATIONS—STIPULATIONS IN 
POLICY—VALIDITY. 


The condition in a policy, providing that no recovery shall be had there- 
on unless suit is brought within a given time, is valid if the time 
limited is in itself not unreasonable. 


[For other cases, see Insurance, Cent. Dig. § 1545; Dec. Dig. § 622.] 


ACTIONS ON POLICIES—LIMITATIONS—VALIDITY. 


A condition in a policy that legal proceedings thereunder must be begun 
within six months from the time of the death of insured is not in it- 
self unreasonable. 


[For other cases, see Insurance, Cent. Dig. § 1545; Dec. Dig. § 622.] 
* Decision rendered, Jan. 8, 1909. Kehearing denied, Feb. 5, 1909. 99 Pac. 501. 
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ACTIONS ON POLICIES—LIMITATIONS—VALIDITY. 


The time to sue on a policy, stipulating that proof of death of insured 
must be furnished, within two months after its occurrence, and that 
legal proceedings thereunder may fot be brought before the expira 
tion of three months from the date of filing proofs, nor after six 
months from time of death, begins to run from the date of the death 
of insured, and is not affected by the provision that legal proceed- 
ings cannot be brought before the expiration of three months from 
the date of filing proof. 

[For other cases, see Insurance, Cent. Dig. §§ 1546, 1547; Dec. Dig. 


§ 622. 


CITY OF TRENTON VS. HUMEL.* 
(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—AGENTS’ LICENSES. 


In determining whether a fraternal benefit association is doing a life in- 
surance business within the meaning of an ordinance requiring liic 
insurance agents to be licensed, the court is not concluded by the 
name of the association; whether it is engaged in life insurance de- 
pending on the nature of its contracts, where it claims exemption 
from the burdens of life insurance companies. 


[For other cases, see Insurance, Cent. Dig. § 1828; Dec. Dig. § 690.] 


MUTUAL BENEFIT INSURANCE—AGENTS’ LICENSES—“LIFE 
INSURANCE BUSINESS”. 


The object of a fraternal benefit association was to confer certain bene- 
fits on its members on payment of stipulated sugis, etc., such bene- 
fits being in the nature of old age, funeral and déath benefits, as set 
forth in a prospectus, which throughout referred to the insurance as 
life insurance, stating that the plan of “life insurance” written by the 
association was founded on adequate rules, etc. Held, that the asso- 
ciation conducted a life insurance business within the meaning of an 
ordinance requiring life insurance agents to be licensed. 


[For other cases, see Insurance, Cent. Dig. § 1828; Dec. Dig. § 690.] 


MUTUAL BENEFIT INSURANCE—AGENTS’ LICENSES—NE- 
CESSITY UNDER GENERAL LAW. 

Rey. St. 1809, § 1408 (Ann. St. 1906, p. 1111). providing that fraternal 
beneficiary associations shall be exempt from the provisions of the 
insurance laws of the state and shall not pay a corporation or other 
tax, etc., does not include an exemption from the payment of a 11: 
cense to solicit and procure life insurance. 


[For other cases, see Insurance, Cent. Dig. § 1828; Dec. Dig. § 690.] 
s % Decision rendered, Dec.7, 1908. Rehearing denied, Jan. 11,1909. 1148. W. 1151. 
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PROVIDENT SAVINGS LIFE INS. SOCIETY 
VS. PRUETT.* 
(Supreme Court of Alabama.) 


ACTION ON POLICY—ISSUES. 


Where the only pleas on which issue was joined in an action on an in- 
surance policy charged that the policy was obtained on fraudulent 
statements by insured, which he knew to be fraudulent when he made 
the application, such pleas were insufficient to raise the question 
of breach of warranty, and involved nothing more than misrepre- 
sentations material to the risk. 


[For other cases, see Insurance, Cent. Dig. § 1632; Dec. Dig. § 645.] 


FALSE REPRESENTATIONS—FRAUD. 


Mere representations or false statements of insured in procuring the 
policy are insufficient to sustain a plea alleging that the policy was 
obtained by fraud. 

[For other cases, see Insurance, Cent. Dig. § 1642; Dec. Dig. § 645.] 


* Decision rendered, Nov. 28, 1908. Rehearing denied, Dec. 24, 1908. 47S. R. 1019. 


WILCOX VS. COURT OF HONOR.* 
(St. Louis Court of Appeals. Missouri.) 


meee BENEFIT INSURANCE—ACTIONS—EVIDENCE—IS- 

SUES. 

In an action on a mutual benefit certificate providing that the order will 
not pay the benefits of members who commit suicide, except when 
committed in delirium, evidence held to require the submission to 
the jury of the issue whether the member was delirious when he 
committed the suicide. 


[For other cases, see Insurance, Dec. Dig. § 825.] 


MUTUAL BENEFIT INSURANCE—ACTIONS — ISSUES — IN- 
STRUCTIONS. 


Where, in an action on a mutual benefit certificate providing that the 
order would not pay the benefits of members who committed sui- 
cide, except when committed in delirium, there was evidence that 
the member was delirious when he committed suicide, an instruc- 
tion that the jury, unless they found that the member committed 
suicide while not in delirium, should find for plaintiff, properly sub- 
mitted the issue whether the member was delirious when he com- 
mitted suicide. 


[For other cases, see Insurance, Dec. Dig. § 826.] 

MUTUAL BENEFIT INSURANCE—BY-LAWS—AMENDMENT— 
EFFECT. 

A benefit certificate bound the member to comply with the constitution, 


laws and regulations of the order in force or that might be in force 
subsequently. His application for the certificate contained a like 


% Decision rendered, Dec. 29, 1908. Rehearing denied, Jan. 12,1909. 1148. W. 1155. 
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provision. The certificate stipulated that the order would not pay 
the benefits of members who committed suicide, except when com- 
mitted in delirium. Held, that the agreement of the member in. 
cluded only such by-laws, rules, and regulations as might be adopted 
as should relate to his duties, conduct, occupations, and habits of 
life, and to the social or lodge features of the order; but the order 
did not have power to substitute at any time an amended by-law on 
the question of suicide which would change the provisions of the 
contract. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 
———— 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED 
STATES VS. KITTS’S ADM’R.* 
(Supreme Court of Appeals of Virginia.) 
ACTION—EVIDENCE—SUFFICIENCY—DELIVERY OF POLICY 
In an action on a life insurance policy, evidence held sufficient to show 


that the company acquiesced in the delivery of the policy. 
[For other cases, see Insurance, Dec. Dig. § 665.] 





*% Decision rendered, Jan. 14, 1909. 63 S. EK. 455. 


SAUERHERING VS. RUEPING ET AL.* 
(Supreme Court of Wisconsin.) 
MUTUAL COMPANIES—OFFICERS—AUTHORITY—RIGHT TO 
SELL BUSINESS. 
The officers of a mutual indemnity insurance company doing business 


on the installment plan without capital stock could not sell any in- 
terest in the company. 


[For other cases, see Insurance, Dec. Dig. § 57.] 





% Decision rendered, Jan. 5, 1909. Dissenting opinion, Jan. 7.1909. 119 N. W. 184. 
——-0@—-—__ —- 


SUPREME TENT, KNIGHTS OF THE MACCABEES OF 
THE WORLD, VS. ALTMANN ET AL,.* 
(St. Louis Court of Appeals. Missouri.) 
MUTUAL BENEFIT INSURANCE—RIGHT TO CHANGE BENE- 
FICTIARY. 


Rev. St. 1809, § 1417 (Ann. St. 1906, p. 1116), expressly authorizes the 
holder of a fraternal beneficiary certificate to designate a new bene- 
ficiary. 


[For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.] 
* Decision rendered, Dec 15, 1908. 114 8. W. 1107. 
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eae INSURANCE—RIGHT TO CHANGE BENE- 


Under Rev. St. 1800, § 1417 (Ann. St. 1906, p. 1116), providing that no 
contract between a fraternal association member and his beneficiary 
that the beneficiary shall pay the member’s assessments or dues shall 
give the beneficiary a vested right in the certificate nor prevent the 
member from changing beneficiaries, that the first beneficiary had 
the certificate in her possession and paid the assessments due there- 
on does not affect the rights of a substituted beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY 


When a beneficial association’s laws permit a change of beneficiary and 
a member does all he can to comply therewith, equity will carry out 
his intentions and award the fund to the new beneficiary, though the 
association has neglected or refused to issue the new certificate. 


[For other cases, see Insurance Cent. Dig. § 1951; Dec. Dig. § 784.] 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY 
—MEMBER’S ACTS—SUFFICIENCY. 

Under a beneficial association’s by-laws requiring a member desiring to 
change beneficiaries to surrender the old certificate and request the 
change in writing. and providing that, when the certificate is lost or 
in the possession of the beneficiary or any other person who refuses 
to deliver it to the member, the member shall make an affidavit 
setting forth the facts, a member sufficiently exercised his right to 
change beneficiaries where he substantially complied with the by- 
laws, though he never requested the first beneficiary to surrender the 
certificate; it being fairly inferable in the circumstances that she 
would not have surrendered it upon request. 


[For other cases, see Insurance Cent. Dig. § 1951; Dec. Dig. § 784.] 


PEOPLE EX REL. BURR VS. KELSEY, STATE SUPER- 
INTENDENT OF INSURANCE, ET AL.* 
(Supreme Court of New York, Appellate Division, First Department.) 


REGULATION—STATE SUPERINTENDENT—STATUTORY 
PROVISIONS. 


Insurance Law (Laws 1892, p. 1954, c. 690) § 50, provides that an agent 
of a foreign insurance company shall annually procure a certificate 
of authority from the state Insurance Superintendent. Section g1 
(page 1972) forbids anyone to act as agent without first procuring 
the certificate, and provides that on conviction of the holder of a 
certificate of a violation of that or the preceding section the Super- 
intendent shall revoke the certificate. Insurance Law (Laws 1906, p. 
774. c. 326) § 60, as amended by Laws 1908, p. 1015, c. 347, prohibits 
insurance companies or agents from making certain misrepresenta- 
tions, which are made misdemeanors, and provides that it shall be 
the duty of the Superintendent of Insurance to revoke the license of 
the company or agent so offending. Held, that sections 91 and 60 
are distinct; section 91 providing for revocation upon conviction in 


% Decision rendered, Nec. 24, 1908. 113 N. Y. Sup. 836. 
VoL. XXXVIII.—21. 
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a criminal proceeding for violation of section 90 or 91 (pages 1971, 
1972), and section 60 for revocation of the license by the Superin- 
tendent upon violation of that section. 


[For other cases, see Insurance, Cent. Dig. § 14; Dec. Dig. § 4.] 


REGULATION —STATE SUPERINTENDENT —HEARING ON 
CHARGE OF VIOLATING LAW BY AGENT. 

While under Laws 1906, p. 774, c. 326, § 60, as amended by Laws 1908, 
p. 1015, c. 347, the Superintendent had authority to revoke the h- 
cense of a person “so offending’, and the statute does not expressly 
provide for notice to the agent, or that he should have an oppor 
tunity to be heard before the revocation, an investigation by the 
Superintendent whether there had been a violation, with notice to 
the agent and an opportunity to be heard, was contemplated, and 
the Superintendent had authority to cause a hearing thereon. 


[For other cases, see Insurance, Cent. Dig. § 21; Dec. Dig. § 20.] 


LOUDON VS. MODERN BROTHERHOOD OF 
AMERICA.* 


(Supreme Court of Minnesota.) 


mre BENEFIT—CONTRACT—APPLICATION AND BY- 


Benevolent fraternal associations are not included in the class of insur- 
ance companies referred to in section 1616, Rev. Laws 1905, which 
provides that neither the application nor the by-laws shall be con- 
sidered as a part of the contract, unless incorporated in the policy. 


[For other cases, see Insurance, Cent. Dig. § 1825; Dec. Dig. § 688.] 


eli BENEFIT—MEMBERS— DEPARTURE FROM BY- 
LAWS. 


District and local deputies have authority to solicit and receive applica- 
tions for membership in a local lodge, receive the membership and 
examination fees, forward the applications to the home office, re 
ceive the certificate when approved by the home office, and deliver 
the same to the secretary of the local lodge when organized. But 
such deputies have no authority to vary the terms of the contract by 
accepting assessments or by delivering the certificate to applicants 
before the lodge is organized and the applicant becomes a member. 

The application of respondent’s wife was approved by the home office 
and returned to the local deputy who delivered it to her with the 
declaration that it was in force. The lodge was organized a week 
later, and she was voted in as a member but was prevented by 
sickness from attending, and so was not initiated and did not receive 
the obligation. After the lodge was organized the certificate was 
attested by respondent as secretary and by the president, and re- 
delivered to her. 

Held, she did not become a member of the lodge, the contract was net 
completed, and the certificate was void. 


{For other cases, see Insurance, Cent. Dig. § 1834; Dec. Dig. § 604.] 


% Decision rendered, Jan. 22,1909. 119 N. W. 425. Syllabus by the Court. 
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MUTUAL BENEFIT—REPUDIATION OF CERTIFICATE -—- 
WAIVER. 

Respondent, the beneficiary named in the certificate, reported as secre- 
tary of the local lodge to the head office that the applicant had be- 
come a member, and respondent paid several assessments, which 
were received and applied in payment thereof at the head office in 
ignorance of the facts. 

Held, acceptance of the money did not constitute a waiver by the asso- 
ciation of the right to repudiate the transaction and the certificate 
upon discovery of the facts. On the undisputed evidence the de- 
fendant was entitled to judgment notwithstanding the verdict. 


{For other cases, see Insurance, Cent. Dig. § 1834; Dec. Dig. § 604.] 


ore 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, 
VS. BRIDGES. (No. 2737.)* 


(United States Circuit Court of Appeals, Eight Circuit.) 


ADJUSTMENT OF LOSS—SETTLEMENT BETWEEN PARTIES 
—VALIDITY—FRAUD. 


Where an insured, under a life policy providing that all rights thereun- 
der should be forfeited in case he committed suicide, died as the 
result of drinking carbolic acid, and in subsequent negotiations with 
the beneficiary the adjuster for the insurer said no more than that 
he was of opinion or was convinced from his investigation that the 
deceased committed suicide and that there was no liability, such 
statements did not constitute fraud which would invalidate a com- 
promise and settlement of the claim agreed to by the beneficiary 
under legal advice. _ 


[For other cases, see Insurance, Cent. Dig. §§ 1417-1419; Dec. Dig. § 
579.] , 


% Decision rendéred, Nov. 20, 1908. 165 Fed. 342. 
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APPELLATE COURT OF ILLINOIS. 


First DISTRICT. 


INTERNATIONAL SALT CO, oe 


v8. 


ROBERT G. TENNANT, Appellant.* \ 


[From certified transcript in our possession. ] 


WARRANTY CLAUSE CONSTRUED. 

The following clause was construed by the court in its various phases:— 

“This policy is issued on the representation and with the warranty by 
the assured, that the Phenix Insurance Company of New York 
have a policy or policies in force on the identical property described 
herein during the existence of this policy to the amount of at least 
$50,000, in form concurrent herewith, on the identical subject mat- 
ter and in identically the same proportion on each separate part 
thereof. 
is hereby further warranted, and is a condition on which this in- 
surance is based, that this policy is subject to all the clauses, condi- 
tions, rates and proportions, and will follow identically the same 
adjustment and settlement of any loss that may be sustained under 
this policy, as that made on policy or policies above issued by the 
Phenix Insurance Company of New York.” 

Held: The cancellation of the Phenix policy did not ipso facto cancel 
the Tennant policy. . 

Held The Phenix Company did not stand as an arbitrator or umpire 
between the assured and the Tennant underwriters. 


“DURING” DEFINED. 


“During the existence of this policy” held to mean “in the time of the 
existence of this policy”, not “throughout the whole time of the ex- 
istence of this policy”. 


NOTICE OF FIRE—TIME OF SERVICE. 


Failure to notify the insurer of a fire within twenty-eight days does not 
necessarily work a forfeiture. It is a matter of defense. 


NOTICE OF FIRE—EXCUSE FOR LACK OF PROOF. 
Plaintiff excused from giving proof of notice by the defense resting its 
case on other points. 


CUSTOM OF INSURANCE WORLD NOT BINDING. 


Proof that “there is a well-known usage and custom in the insurance 
world under which * * * the cancellation of the original insur- 
ance policy, the warranty policy, * * * in this case the Phenix 
policy, operated as a cancellation and termination of this contract ot 
insurance on which this suit was brought, and that it is a well-known 
usage and custom in this state”, rejected, as being not necessarily 
known by the assured and therefore not binding. 


~ % Opinion filed, Oct. 8, 1908. 
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Appeal from Circuit Court of Cook County. 


Brown, J. 

The judgment appealed from in this case was for $144.06, and 
was rendered by the Circuit Court sitting without a jury and 
trying de novo an appeal from a Justice of the Peace in Cook 
County. Before the justice the plaintiff, the International Salt 
Company, had recovered a judgment against the defendant, 
Robert G. Tennant, for $125.28, and the judgment in the Cir- 
cuit Court was for the same amount with interest added for the 
interval between the trials. It is assigned here as error that the 
judgment was against the law and the evidence, and that the 
court received improper evidence and excluded proper evidence 
at the hearing. 

The suit was upon a so-called “Lloyd’s” insurance policy, 
which was produced in evidence, in and by which the defendant, 
Robert G. Tennant, with nine other persons, under the name of 
“Tennant’s Fire Underwriters”, in consideration of a premium 
of $46.50, bound themselves to pay to the said International 
Salt Company of Illinois, all loss or damage by fire between 
November 17, 1902, and November 17, 1903, on merchandise 
belonging to or in possession of said company in South Chicago, 
to the amount of $2,500, within sixty days after such loss was 
proved. But the liability of any one of the ten underwriters was 
not to exceed his proportionate part of the entire liability rest- 
ing on the ten; that is, each underwriter insured for $250; not 
in case of partial loss was the liability of any underwriter to ex- 
ceed a sum which should bear the same proportion to the 
amount of loss recoverable under the policy as the amount of 
such underwriter’s subscription should bear to $250. 

The following provisions are in the policy :— 

This policy is issued on the representation and with the war- 
ranty by the assured that the Phenix Insurance Company oi 
New York have a policy or policies in force on the identical 
property described herein during the existence of this policy 
to the amount of at least $50,000, in form concurrent herewith 


on the identical subject matter, and in identically the same 
proportion on each separate part thereof. 

It is hereby further warranted and is a condition on which 
this insurance is based, that this policy is subject to all the 
clauses, conditions, rates and proportions, and will follow 
identically the same adjustment and settlement of any loss 
that may be sustained under this policy, as that made on 
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policy or policies above issued by the Phenix Insurance Com- 
pany of New York. 


This policy can be canceled at any time at request of in- 
sured by surrender of policy to Robert G. Tennant, attorney, 
said Robert G. Tennant retaining for the underwriters the cus- 
tomary short rate, or policy may be canceled by the said Rob- 
ert G. Tennant, attorney, or either of the underwriters hereto 
by giving five days’ notice of such cancellation to the insured, 
and surrendering to the insured the unearned portion of the 
premium actually paid to said Robert G. Tennant. This policy 
is made and accepted, subject to the foregoing stipulations aid 
conditions, together with such other provisions or agree- 
ments or conditions as may be indorsed hereon or added 
hereto, and no one shall have power to waive any provision 
or condition of this policy except such as by the terms of this 
policy may be the subject of agreement indorsed hereon or 
added hereto, and as to such provisions and conditions, no one 
shall have power or be deemed or held to have waived such 
provisions or conditions unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached. 
There was a policy covering the same property issued by the 

Phenix Insurance Company on May 15, 1902, and running from 
the 24th day of May, 1902, to May 24, 1903, in existence at the 
time that the Tennant policy was issued on November 18, 1902, 
and the Tennant Underwriters made no separate investigation of 
the risk, but issued their policy, as was their custom, on the 
faith of the previous issue of the Phenix policy. The Phenix 
policy contained however, the usual provision that it might be 
canceled at any time by the company on giving five days’ notice 
of such cancellation, and on April 20, 1903, the Phenix Company 
gave notice of cancellation to the firm of Moore, James, Lyman 
& Herrick, who were the insurance agents who placed the order 
of the International Salt Company for insurance both with the 
Phenix Company and the Tennant Underwriters. Mr. Moore 
of that firm testified “— 

“We as insurance agents representing a number of insurance 
companies, receive orders from people desiring insurance. We 
undertake to fill their orders for insurance; that is as far as we 
are agents for them.” 

The custom, he said, was to send cancellation notices to the 
agents who placed the insurance. 

Moore, James, Lyman & Herrick received the cancellation 
notice of the Phenix policy, which was given as of April 20, 
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1903, and purported to effect the cancellation of the policy on 
April 25th. The International Salt Company, unless the knowl- 
edge of Moore, James, Lyman & Herrick was its knowledge, 
did not know of the cancellation of the Phenix policy on April 
28th. On that day a fire occurred which damaged to the extent 
of $71,534.82 the insured property, which was covered by poli- 
cies (excluding the Phenix policy) aggregating $142,750. 

Mr. Moore testified: ‘We, as a matter of fact, knew that the 
cancellation notice [of the Phenix Company] had been served 
on the 20th. We had no authority to act for the Internationai 
Salt Company in receiving that notice of cancellation, but in this 
case we told them we had accepted notice that the policy was 
canceled on the 25th, three days before the fire; consequently 
they gave up the policy at my request the morning after the fire.” 

Proofs of loss, conceded to be in due form and adequate, and 
to be for the proper amount if the Tennant’s policy was in 
force and the Phenix policy was not, were under date of May 
20, 1903, presented by Moore, James, Lyman & Herrick to the 
“Tennant’s Fire Underwriters” through Mr. Tennant, who was 
their “attorney in fact” for this insurance business. They were 
returned by Mr. Tennant and payment refused on the ground 
that the Phenix Company must sign them to show that it had 
adjusted the loss and paid their pro rata proportion of it, before 
the Tennant Underwriters would be liable for it. The amount 
claimed by the proofs of loss from, the Tennant Underwriters 
was $152.80, for one-tenth of which each underwriter was liable 
if the amount of the claim was due on the policy. On account 
of the refusal to pay, suit was brought against the defendant 
Tennant for $125.80 on September 14, 1903, before Justice Un- 
derwood, with the subsequent results before noted. 

The defendant has argued in this court that as there was a 
provision in the Phenix Insurance Comp2ny policy which must 
be considered as read into the Tennant policy, that “if fire oc- 
cur, the insured shall give immediate notice of any loss thereby 
in writing to this company”, and as no evidence was offered by’ 
the plaintiff showing any such notice prior to the execution oi 
the proofs of loss twenty-eight days after the fire, the plaintiff 
cannot recover on the policy. 

There is no merit in this contention. If we were willing to 
hold—which we are not—that failure to notify the insurer of a 
fre within twenty-eight days necessarily worked a forfeiture, it 


Sea AAA TRIER 
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would be a matter of defense. There is no evidence here that 
the insurer was not notified “immediately”; the evidence which 
defendant must refer to in his argument from which he draws 
this inference is only that of Mr. Tennant that no “proofs of 
loss” except that marked plaintiff's Exhibit 2 was ever tendered 
him—a very different thing. 


For the proofs of less sixty days were allowed; they were 
given in perfectly regular form within thirty. If proof of notice 
within some shorter time were otherwise necessary, the plain- 
tiff was certainly excused from making it by the explicit placing 
of the defense, by the defendant himself and his counsel at the 
trial below, entirely on the absence of the Phenix Insurance 
Company from the list of insurers in the proofs of loss, and on 
the demand that before settlement an adjustment should have 
been made by the Phenix Company. 

Giving the widest interpretation to this claim, it included only 
these two points: First, that the Tennant policy requiring an 
adjustment by the Phenix Company made, in the language oi 
the defendant’s argument, “the Phenix Company an arbitrator 
or umpire between the appellee and the appellant and his as- 
sociates’”; and, second, that the cancellation of the Phenix 


policy ipso facto canceled the Tennant policy. We do not think 
either position tenable. 


The Tennant policy did read into itself the “clauses and condi- 
tions” of the Phenix policy, and that policy provided a method of 
appraisement and adjustment in the event of a disagreement “as 
to the amount of the loss”, “the insured and this company each 
selecting an appraiser’, etc. Reading this into the Tennant 
policy, however, does not involve making the Phenix Company 
an umpire. There was no disagreement “as to the amount of 
loss” shown, and if they were considering the clause in the Ten- 
nant policy would require the selection of an appraiser by the 
Tennant Underwriters, not by the Phenix Company. 

But there is a clause in the Tennant policy which provides that 
“this policy * * * will follow identically the same adjustment 
and settlement of any loss that may be sustained under this 
policy as that made on policy or policies above issued by the 
Phenix Insurance Company’; and it is insisted that this made 
an adjustment by the Phenix Company an indispensable condi- 
tion of liability under the Tennant policy, and that therefore 
“upon the canceliation by the Phenix Insurance Company oi 
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« 


its policy it became impossible for the contract between appel- 
lant and appellee to be carried out according to its terms, and 
it therefore ceased”. This is equivalent to saying that the ex- 
istence of the Tennant policy was dependent on the synchronous 
coincident existence of a Phenix policy, and that when the Phe- 
nix policy ceased by its expiration or cancellation, the Tennant 
policy necessarily did the same. This is in fact the chief defense 
made in this case, and, as we view it, the only significant one. 
It is based not only on the clause we have last quoted, but also 
on the provision of the policy that it “is issued on the represen- 
tation and with the warranty by the assured that the Phenix 
Insurance Company of New York have a policy or policies in 
force on the identical property described herein during the ex- 
istence of this policy to the amount of at least $5,000, in form 
concurrent herewith, on the identical subject matter, and in 
identically the same proportion on each separate part thereof”. 

The plaintiff’s claim rests on the proposition that this only 
requires that at the time the Tennant policy was issued, and fo1 
an appreciable time thereafter (“during”, that is, in the sense of 
“in the time of”) a Phenix policy should be in existence; the 
defendant's answer is based on a different interpretation of “dur- 
ing’, which would make it mean “throughout the whole time of”. 

In consideration of the undoubted rule that the terms of an 
insurance policy must be construed most strongly in favor oi 
the insured, and of the facts that a sufficient reason for the ex- 
istence of the provision appears, if it is construed only as in- 
volving a substitute for a separate investigation of the risk by 
the insurers, who signify it by their willingness to rely on the 
investigation that must have been made by the Phenix Com- 
pany; that it would have been very easy, had that intention 
been present, by explicit words to have made the cancellation oi 
the Phenix policy terminate the Tennant policy; that the Phe- 
nix policy, on which the Tennant policy was based (as might by 
inquiry have been learned by Mr. Tennant if he did not other- 
wise know it) expired by its own terms through lapse of time on 
May 24, 1903, while the Tennant policy ran to November 17, 
1903, and was paid for until that time, and that the Tennant Un- 
derwriters expressly retained the power formally to cancel on 
five days’ notice their own policy (which they might have used, 
but did not use, when the Phenix canceled its policy), we must 
hold that the plaintiff's and not the defendant’s construction of 
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the clause in question is correct, and that the cancellation of 
the Phenix policy did not ipso facto terminate the Tennant 
policy. 

Nor do we think that the court erred in rejecting the offer of 
defendant’s counsel to prove by his client “that there is a well- 
known usage and custom in the insurance world, under which 
* * * the cancellation of the original insurance policy, the 
warranty policy * * *—in this case the Phenix policy—op- 
erated as a cancellation and termination of this contract of insur- 
ance on which this ‘suit was brought, and that that is a well- 
known usage and custom in this state”. 

This falls short of offering to prove a custom or usage known 
to the insured, or so universal and established as to be presumed 
to be within its knowledge, which state of things alone, if the 
custom were otherwise competent, would make it binding on 
the plaintiff, or read it into the contract between it and the de- 
fendant. 

But in any event, while custom may explain a contract, it can- 
not make or break a contract, and we think that here the con- 
struction of the policy must be determined from the face of 
the instrument. 

There is raised by the plaintiff a question whether the Phenix 
policy was itself validly canceled before the fire. We have as- 
sumed that it was, since the plaintiff evidently ratified the ac- 
tion of the insurance agents in accepting service of the neces- 
sary notice. We are not deciding, however, that such service 
on the agents was in itself sufficient; we have had occasion to 
hold the other way in other cases and under other circumstances. 

The position of the defendant that the insurance agents, 
Moore, James, Lyman & Herrick, bound the plaintiff by receiv- 
ing and retaining a payment for unearned premiums on the 
Tennant policy from April 20, 1903, to its stipulated termina- 
tion in November, and that thereby the claim, for loss was 
waived, is manifestly untenable. Mr. Moore’s testimony shows 
the situation and is apparently confirmed by an inspection of the 
receipt—defendant’s Exhibit 1 in the record. According to & 
running account between Moore, James, Lyman & Herrick and 
the Tennant Underwriters, the former, long after the fire, sent 
a bill for unearned premiums on canceled policies to the latter. 
It did not include an item for this policy. On receipt of the bill 


Mr. Tennant, or some one for him representing the Underwrit- 
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ers added an item for the International Salt Company policy 
and two other items (the three items are in a different handwrit- 
ing and in different ink), and sent a check for the aggregate 
amount. Moore, James, Lyman & Herrick, who had no author- 
ity to consent to any cancellation of the policy or accept return 
premiums or waive the claim on the policy, crossed out the 
“Internation! Salt Company” item of $26.90, and tendered that 
amount back to Tennant, who refused, for the Underwriters, 
to accept it. There was nothing in this affecting the plaintiff’s 
rights, 

The judgment of the Circuit Court is affirmed. 

Affirmed. 


O0@ 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


CUNNINGHAM 
v8. 


CONNECTICUT FIRE INS. CO.* 


AGREED STATEMENT OF FACTS—INFERENCES OF FACT. 

Where a case is tried on an agreed statement of facts, without any 
agreement that the court may draw inferences of fact, plaintiff can 
only recover in case the facts agreed show all the elements legally 
required to establish plaintiff's claim. 

[For other cases, see Stipulations, Dec. Dig. § 14.] 


PAROL CONTRACT—VALIDITY. 

A binding contract of insurance may be made by parol. 

|For other cases, see Insurance, Cent. Dig. §§ 204-209; Dec. Dig. § 131.] 

FIRE POLICY—CONTRACT. ; 

A bankrupt applied to the agent of several insurance companies, includ- 
ing defendant, for a $3,000 insurance on certain identified property. 
Nothing was said as to the companies in which the insurance was to 
be written, the amount, premium, or term; nor was any binding 
slip issued. There was no further communication between the 
bankrupt and any one representing defendant insurance company un- 
til after the property sought to be insured was injured by fire. The 
agent wrote policies, all bearing the date of the application, in de- 
iendant and other companies, dividing the risk between stock and 
lurniture. None of these policies were delivered, nor their contents 
communicated to the bankrupt and the agent thereafter canceled 
$2,000 of the insurance, and procured policies to that amount in 
other companies, which he did not represent. These policies, 
though written, were never delivered, and the bankrupt knew noth- 
ing concerning them until after the fire. Held, that there was no 


* Decision rendered, Jan. 4, 1909. 86 N. E. 787. 
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binding contract of insurance between the insurance company and 
defendant. 


[For other cases, see Insurance, Cent. Dig. §§ 219, 220; Dec. Dig. § 136.] 


ORAL CONTRACT. 


An alleged oral contract of insurance was not enforceable where the 
parties only contemplated the existence of a contract on a delivery 
of the policies and payment of the premiums. 


[For other cases, see Insurance, Cent. Dig. § 204; Dec. Dig. § 131.] 


Appeal irom Superior Court, Essex County. 

Action by William H. Cunningham, as trustee in bankruptcy 
of Solomon Yaffee, against the Connecticut Fire Insurance 
Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed, 


FRANCIS V. McCaArTuHy and Roy F. BERGENGREN, for Ap- 
pellant. 


F. W. Brown, and LinpsEy K. Foster, for Appellee. 


RUuGG, J. 

This case comes before us upon appeal from a judgment in 
favor of the defendant entered upon agreed facts, with no reser- 
vation of right to the trial or Appellate Court to draw infer- 
ences of fact. The issue thus presented is whether upon these 
facts the plaintiff, as matter of law, is entitled to judgment. Un- 
less among the facts agreed are found all the elements which 
the law requires to establish his claim, the plaintiff must fail. 
Old Colony Railroad vs. Wilder, 137 Mass. 536; Mayhew vs. 
Durfee, 138 Mass. 584; Collins vs. Waltham, 151 Mass. 196; 
Schwarz vs. Boston, 151 Mass. 226, 24 N. E. 41; Gallagher vs. 
Hathaway Mfg. Co., 169 Mass. 578, 48 N. E. 844; Courte- 
manche vs. Blackstone Valley Street Railway, 170 Mass. 50, 48 
N. E. 937, 64 Am. St. Rep. 275; Olds vs. City Trust, Safe De- 
posit & Surety Co. of Philadelphia, 185 Mass. 500, 70 N. E. 1022, 
102 Am. St. Rep. 356; Putnam vs. Glidden, 159 Mass. 47, 34 
N. E. 81, 38 Am. St. Rep. 394; Jaquith vs. Winnissimmet Na- 
tional Bank, 182 Mass. 53, 64 N. E. 723; Boston vs. Brooks, 
187 Mass. 286, 73 N. E. 206; Morse vs. Fraternal Accident 
Ass’n, 190 Mass. 417, 77 N. E. 491, 112 Am. St. Rep. 337; Kop- 
pel vs. Mass. Brick Co., 192 Mass. 223, 78 N. F. 128; Coffin vs. 
Artesian Water Co., 193 Mass. 274, 79 N. E. 262. The question 
presented is radically different from that which would arise upon 
a record where on iacts stated the court is permitted to draw 
whatever inferences of fact seem reasonable. Then the inquiry 
is whether there is any evidence warranting the finding. Such 
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a question is analogous to, if not like, that arising upon excep- 
tions to a verdict of a jury or finding of a court upon all the evi- 
dence. Then not only all the supporting facts but also all ra- 
tional inferences from them may be invoked to support the 
conclusion reached by the trial tribunal. Such a decision would 
not be disturbed unless unwarranted by all the evidence, includ- 
ing both the specific facts and the deductions legitimately to be 
drawn from them. Commonwealth vs. Gordon, 159 Mass. 8, 33 
N. E. 709; Davis vs. Harrington, 160 Mass. 278, 35 N. E. 771; 
McKim vs. Glover, 161 Mass. 418, 37 N. E. 443; Wright vs. 
Lowell, 166 Mass. 298, 44 N. E. 249; Johnson vs. Mutual Life 
Ins. Co., 180 Mass. 407, 62 N. E. 733, 63 L. R. A. 833. 


The only contention pressed by the plaintiff is that one. Yaf- 
fee of whose estate he is trustee in bankruptcy, made with the 
defendant, through its authorized agent, a binding parol con- 
tract of insurance. The authority of the agent is not in dispute; 
nor can it be argued that there may not be a valid contract of 
insurance resting only in parol. The only question is whether 
the agreed facts prove the making of such a contract. These 
facts are that on December 15, 1906, Yaffee applied to one 
Knight, who was agent for several other insurance companies 
beside the defendant, and requested the issuance to him of poli- 
cies of insurance on certain identified property to the amount 
of $3,000. Nothing was said as to the companies by which the 
policies should be written, as to the amount to be assumed by 
each company, as to the premium, nor as to the term of the 
policies. The policies were to be in Massachusetts standard 
form, and were to be written by Knight, and Yaffee was to re- 
ceive them at some later date. There was no further communi- 
cation between Yaffee and any one representing the defendant, 
until after the property sought to be insured was injured by fire. 
Knight wrote policies all bearing date December 15, 1906, in 
four different companies, aggregating the sum total applied for, 
but dividing the risk upon the property to be insured between 
stock and furniture. None of these policies were delivered to 
Yaffee, nor were their contents communicated to him. Between 
the 15th and 25th days of December, Knight decided that he 
ought not to issue policies for the entire amount in companies, 


which he represented, and he requested another insurance agent 
to issue policies to the amount of $2,000 on the property. These 
policies, although written, were never delivered, and Yaffee 
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knew nothing about them until after the fire. These facts show 
that the relations between Yaffee and Knight rested in negotia- 
tion, and had not reached the finality of a contract. Without a 
word of intruction, request or intimation from Yaffee, Knight 
determined the companies (subsequently changing them) in 
which the insurance should be placed, and the time for wiich 
the policies should run, and a division of the risk between stock 
and fixtures. None of these essential elements of the contract 
of insurance were either fixed in advance or subsequently agreed 
to between the parties. In any one of these respects Yaffee 
could have objected to the policies as drafted by Knight and de- 
clined to receive or pay for them. If he had so decided, no lia- 
lility would have attached to him, nor could he have been made 
responsible fer the premium until he had agreed to these stipula- 
tions of the contracts. The proposals, which Knight arrange: 
upon these points, were not submitted to nor accepted by Yaf- 
fee until after the fire, when by its acts the defendant declined to 
go further with the insurance contracts. There was no under- 
standing expressed or fairly implied under these circumstances 
that the property of Yaffee should be immediately protected from 
the time of the interview. The conversation is described in the 
facts as being an application for policies, indefinite in the im- 
portant particulars heretofore enumerated, which Yaffee was to 
receive at a time in the future. This indicates the early stage 
of discussion, and not a consummated or final agreement. 
Therefore the cases, of which Sanford vs. Orient Co., 174 Mass. 
416, 54 N. E. 883, 75 Am. St. Rep. 358, is an example, are not 
applicable. There is here no binding slip, as in Lipman vs. 
Niagara Fire Ins. Co., 121 N. Y. 454, 24 N. E. 699, 8 L. R. A. 
719, nor any course of dealing from which a mutuality of under- 
standing can be implied as in Eames vs. Home Ins. Co., 94 U. 
S. 621-629, 24 L. Ed. 298, and Baker vs. Commercial Union Ins. 
Co., 162 Mass. 358, 38 N. E. 1124. The record is bare of any 
facts from which can be gathered a meeting of minds of Yaffee 
and Knight as to some of the essential elements of an oral con- 
tract of insurance. Cleveland Oil Co. vs. Norwich Union Fire 
Ins. Co., 34 Ore. 228, 55 Pac. 435. 

Moreover, the facts are susceptible of the construction that 
the parties never intended any oral contract of insurance, and 
that they only contemplated a contract springing into existence 
upon the delivery of the policies and the payment of the pre- 
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miums. In this aspect of the agreed facts, Wainer vs. Milford 
Fire Ins. Co., 153 Mass. 335-339, 20 N. E. 877, 11 L. R. A. 598, 
and Myers vs. Liverpool & London & Globe Ins. Co., 121 Mass. 
338, are decisive in favor of the defendant. It follows that the 
plaintiff has failed to sustain his case. 

judgment for the defendant affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


A vital point in this decision is that the court was limited by the 
agreed statement of facts to a consideration of the statement itself in 
view of the contention that there was a parol contract of insurance. 
Parol agreements for insurance may exist where there is no actual con- 
tract of present insurance. The query is suggested whether the facts 
showed such an agreement on the part of the agent which might have 
been completed when the amount required was actually covered in poli- 
cies ready for delivery to the applicant? The courts, however, are 
agreed that no executory contract for insurance is enforceable unless all 
the essential features are agreed on. Whether the contract be execu- 
tory or fully executed, the test of its completeness is whether the minds 
of the parties have met on every essential point. It is not always 
necessary that these be fully expressed. The law will presume the form 
of contract to be that ordinarily used. But here it will be noted that 
the statement itself contained no agreements as to the companies, their 
respective amounts, the premium rate or the term, and the facts of the 
case as furnished in the evidence could not be referred to to supply any oi 
these by implication. The strongest test of the intention of the parties 
was whether the agent was bound to deliver, and the applicant to accept, 
the policies that had been prepared. The agent did not assume that the 
contract was complete, for he exercised the right of changing both 
companies and amounts after the original policies were written. So far 
as the facts appear the applicant would have felt equally at liberty to 
insist on changes as the condition of their acceptayce. It was simply an 
undertaking to perfect a contract upon a subsequent meeting. How far 
facts and implications might have been found to modify this view, had the 
evidence itself been under review, of course does not appear. In earlier 
decisions the validity of mere parol contracts was denied. The now 
generally accepted doctrine that such contracts are equally valid if the 


minds of the parties have met on the essential points, has been of more 
recent growth. 
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SUPREME COURT OF FLORIDA. 


Division B. 


EAGLE FIRE CoO. 
as, 


LEWALLEN et AL.* 


STIPULATION AGAINST OTHER INSURANCE—WAIVER. 


A provision in a fire insurance policy that the policy, unless otherwise 
provided by agreement indorsed thereon, shall be void if the insured 
shall procure other contracts of insurance on the same property, is 
inserted for the benefit of the insurer, and may be waived by him. 


[For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.] 


FORFEITURE—OPERATION AND EFFECT. 


Forfeitures are not favored in the law, and, notwithstanding the strong 
language used in an insurance policy in declaring the forfeiture, the 
policy is not void, but voidable, and the party who has the right to 
declare the forfeiture may thereafter treat the policy as valid, and it 
will be so. 

[For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.] 


NOTICE TO AGENT—ADDITIONAL INSURANCE. 


Notice of additional insurance to a local fire insurance agent who has 
authority to represent the company in making contracts of insur- 
ance, to collect premiums, to countersign and deliver policies, to 
grant removal permits and to make indorsements therefor on the 
policy, to consent to additional insurance, and to indorse the com- 
pany’s consent thereto on the policy is notice to the company. 


[For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.] 


AGENTS—WAIVER OF CONDITIONS. 

The clause in the fire insurance policy placing a limitation upon the 
power of any officer, agent, or other representative of the company 
in the waiver of any provision or condition in the policy does not 
supersede the law making the principal liable for the negligent, 
wrongiul, or fraudulent act of its agent, or the law of equitable es- 
toppel, and this clause of limitation may itself be waived by the 
company through its agent acting within the apparent scope of his 
authority. 


[For other cases, see Insurance, Dec. Dig. § 376.] 


AGENTS — WAIVER OF CONDITIONS—CONSENT TO ADDI- 
TIONAL INSURANCE. 

In a case where, after the issuance of the policy of fire insurance sued 
upon and before the loss, other insurance was taken out upon the 
same property, and the local agent of the company who issued the 
policy and had authority to grant permits affecting the policy was 
informed of the additional insurance at the time an additional pre- 
mium for a removal permit was paid to the insurance agent. who 
did not inform the company of the existence of the additional insur- 
ance, but the agent promised and agreed to indorse the consent of 
the company thereto in writing upon the policy, the company will 

%* Decision rendered Nov. 11, 1908. Headnotes filed Jan. 20,1909. 478. R.947. Syllabus 

by the Court. 
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be held liable on the policy, although its consent for such other ir- 
surance was not indorsed upon the policy as required by its terms; 
such conduct on the part of its agent acting within his apparent au- 
thority amounting to a waiver of the provisions requiring written 
consent for other insurance. 


[For other cases, see Insurance, Dec. Dig. § 373.] 


Shackleford, C. J., and Cockrell, J., dissenting. 

Error to Circuit Court, Hillsborough County; Joseph B. 
Wall, Judge. : 

Action by George Lewallen and another, copartners, against 
the Eagle Fire Company. Judgment for plaintiffs, and defend- 
ant brings error. Affirmed. 


AxTEL & RINEHART, for Plaintiff in Error. 
P.O. Knicut and C. C. Wu1TaKEr, for Defendant in Error. 


PARKHILL, J. 

The defendants in error, hereinafter to be called the plaintiffs, 
sued the plaintiff in error, hereinafter to be called the defendant, 
in the Circuit Court for Hillsborough County to enforce the 
payment of an insurance policy issued by the defendant. The 
declaration was in the statutory form, with the policy attached 
and made a part thereof. 

Briefly stated, the pleas set up that prior to the fire, and sub- 
sequent to the date of the policy sued upon, the plaintiffs pro- 
cured other insurance upon the same property to the amount of 
$8,000, without having an agreement providing for said other 
insurance indorsed on or added to the policy. 

For reply to the pleas, the plaintiff admits the facts pleaded, 
but avers in avoidance that at the time of the taking out of the 
other insurance, and before the loss, and at the time an addi- 
tional premium for a removal permit was paid to the agent of 
the defendant, said agent was informed of the additional insur- 
ance, and he then and there promised and agreed to make the 
necessary indorsement therefor upon the policy. 

The defendant demurred to the replications. The court over- 
ruled the demurrers, after which issue was joined upon the repli- 
cations and a trial had, and judgment rendered against the de- 
fendant. 

The action of the court in overruling the demurrers to the 
replications is assigned as error. The plaintiff in error says that 


but two questions are thus presented for the determination of 
this court :— 
Vou, XXXVIII —22. 
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(1) Is notice to the defendant’s agent and the knowledge of 
such agent, given and acquired subsequent to the issuing of the 
policy, of additional insurance taken upon the property sub- 
sequent to the date of the policy sued upon, and an agreement 
by the agent to make an indorsement upon the policy, sufficient 
to constitute a waiver of the conditions of the policy as to other 
insurance ? 

(2) Do the facts set up in the plaintiffs’ replications constitute 
a departure from the cause of action declared upon in the dec- 
laration ? 

We will follow the argument of counsel, and consider these 
questions in the order of their submission. 

The policy sued upon contained the following conditions :— 

(1) This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto shall be void if the 
insured now has, or shall hereafter make or procure, any other 


contract of insurance, whether valid or not, on the property 
covered in whole or in part by this policy. 

(2) This policy is made and accepted subject to the forego- 
ing stipulations and conditions, together with such other pro- 
visions, agreements, or conditions as may be indorsed hereon 
or added hereto, and no officer, agent, or other representa- 
tive of this company shall have power to waive any provision 
or condition of this policy, except such as by the terms of this 
policy may be the subject of agreement indorsed hereon or 
added hereto, and as to such provisions and conditions no 
officer, agent or representative shall have such power or be 
deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached 
hereto, nor shall any privilege or permission affecting the in- 
surance under this policy exist or be claimed by the itsured 
unless so written or attached. 


Provisions like the one set up here, that the policy, unless 
otherwise provided by agreement indorsed thereon, shall be void 
if the insured shall procure other contracts of insurance on the 
same property, are inserted for the benefit of the insurer, and 
may be waived by the insurer. 

In Tillis vs. L. & L. & G, Ins. Co., 46 Fla. 268, 35 South. 171, 
110 Am, St. Rep. 89, we held that forfeitures are not favored 
in the law, and, notwithstanding the strong language used in 
declaring the forfeiture that the policy ‘shall become null and 


void”, the policy is not void, but voidable, and the party who has 
the right to declare it void may thereafter treat is as valid and 
it will be so. 
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In a case where, at the time the policy of insurance sued upon 
was written, other insurance existed upon the same property, 
and that fact was known to the agent, who communicated it to 
the company, and the company accepted the premium, and did 
not deny the validity of its policy on account of such other in- 
surance until after the loss occurred, this court held the com- 
pany liable, though its consent for such other insurance was not 
indorsed upon the policy as required by its terms; such conduct 
on the part of the company amounting to a waiver of the pro- 
vision requiring written consent for other insurance. Hartford 
Fire Ins. Co. vs. Redding et al., 47 Fla. 228, 37 South. 62, 67 L. 
R. A. 518, 110 Am. St. Rep. 118. 

In the instant case, although the additional insurance did not 
exist at the time the policy sued upon was written and the 
agent did not communicate the fact of additional insurance to 
the company, we think there was a waiver by the defendant com- 
pany of the provisions requiring written consent for the other or 
additional insurance. 

Notice of the additional insurance to the agent who had au- 
thority to represent the company in making contracts of insur- 
ance to collect premiums, to countersign and deliver policies, 
to consent to additional insurance, and to indorse the company’s 
consent thereto on the policy, and to grant removal permits and 
to make indorsements therefor on the policy, was notice to the 
company. An agent with these powers is the general agent of 
his company. He may be said to be a local agent. Pechner vs. 
Phoenix Ins. Co., 65 N. Y. 195, text 208; May on Insurance, § 
129. In speaking of the power of such an agent this court has 
said: “An insurance company cannot make its local agent the 
medium, through which all the benefits of a policy flow from the 
insured to it, and then deny that he has authority to represent it 
when the benefits of the insured are involved.” Indian River 
State Bank vs. Hartford Fire Ins. Co. 46 Fla. 283, 35 South. 228. 
See, also, Nickell vs Phoenix Ins. Co., 144 Mo. 420, 46 S. W. 435. 
Knowledge of an agent of an insurance company as to matters 
within the general scope of his authority is the knowledge of 
the company, and it is bound thereby, in the absence of fraud 
on the part of the insured. 3 Briefs on Law of Insurance, 
Cooley, 2520; Goldwater vs. L. & L. & G. Ins. Co., 109 N. Y. 
618, 15 N. E. 895; Ins. Co. of North America vs. McL’owell, 
50 Ill. 120, 99 Am. Dec. 497; Hunt vs. State Ins. Co., 66 Neb. 
121, 92 N. W. 921; German Ins. Co. vs. Heiduk, 30 Neb. 288, 








—— 
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460 N. W. 481, 27 Am. St. Rep. 402; Hartford Fire Ins. Co. vs. 
Keating, 86 Md. 130, 38 Atl. 29, 63 Am. St. Rep. 499; Spalding 
vs. New Hampshire Fire Ins. Co., 71 N. H. 441, 52 Atl. 858; 2 
Clements on Fire Insurance, 494; German Ins. Co. of Free- 
port, Ill., vs. Shader, 68 Neb. 1, 93 N. W. 972, 60 L. R. A. 918, 
and cases cited, 

In Indian River State Bank vs. Hartford Fire Ins. Co., supra, 
we said: “The acts of an agent performed within the scope of 
the real or apparent authority are binding upon his principal. 
The public have a right to rely upon an agent’s apparent au- 
thority, and are not bound to inquire as to his special powers, 
unless the circumstances are such as to put them upon inquiry.” 

It is contended here that the circumstances were such as to 
put the plaintiff upon inquiry as to the special powers of the 
agent, that the authority of the agent was determined by the 
terms of the insurance contract itself, and that the verv policy 
which the insured received limited the power of the agent by 
requiring all changes in the policy to be made in writing 
thereon. 

The language of the policy is: ‘This policy is made and ac- 
cepted subject to the foregoing stipulations and conditions, to- 
gether with such other provisions, agreements or conditions as 
may be indorsed hereon or added hereto, and no officer, agent, 
or other representative of this company shall have power to 
Waive any provision or condition of this policy, except such as 
by the terms of this policy may be the subject of agreement in- 
dorsed hereon or added hereto, and to such provisions and con- 
ditions no officer, agent, or representative shall have such power 
or be deemed or held to have waived such provisions or condi- 
tions unless such waiver, if any, shall be written upon or at- 
tached hereto, nor shall any privilege or permission affecting 
the insurance under this policy exist or be claimed by the in- 
sured, unless so written or attached.” 

Many authorities declare that the assured is bound by limi- 
tations upon an agent’s authority contained in an accepted 
policy; and the rule that contracts in writing, if in unambiguous 
terms, must be permitted to speak for themselves, and cannot 
by the court, at the instance of one of the parties, be permitted 
to be altered or contradicted by parol evidence, unless in case 
of fraud or mutual mistake of fact. This may be true, and yet 
the clause in the policy placing a limitation upon the power of 
any officer, agent, or other representative of the company in 
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the waiver of any provision or condition in the policy cannot 
be held to supersede the law making the principal liable for the 
negligent, wrongful, or fraudulent act of its agent, and the law 
of equitable estoppel. This clause of limitation may itself be 
waived by the company through its agent. Dwelling House 
Ins. Co. vs. Dowdall, 159 Ill. 179, 42 N. E. 606; Orient Ins. Co. 
vs. McKnight, 197 Ill. 190, 64 N. E. 339; Hanover Fire Ins. Co. 
vs. Dole, 20 Ind. App. 333, 50 N. E. 772; Home Ins. Co. of 
New York vs. Gibson, 72 Miss. 58, 17 South. 13; Wilson vs. 
Commercial Union Assur. Co., 51 S. C. 540, 29 S. E. 245, 64 
Am. St. Rep. 700; Tillis vs. L. & L. & G. Ins. Co., 46 Fla. 260, 
35 South. 171, 110 Am. St. Rep. 89; Westchester Fire Ins. Co. 
vs. Earle, 33 Mich. 143; Fireman’s Fund Ins. Co. vs. Norwood, 
69 Fed. Rep. 71, 16 C: C. A. 136; Strauss vs. Phenix Ins. Co., 
9 Colo. App. 386, 48 Pac. 822; Stavinow vs. Home Ins. Co., 43 
Mo. App. 513; Goldwater vs. L. & L. & G. Ins. Co., tog N. Y. 
618, 15 N. E. 895, 17 Ins. L. J. 365; Roberts vs. Continental 
Ins. Co., 41 Wis. 321; American Cent. Ins. Co. vs. McCrea, 8 
Lea (Tenn.) 513, 41 Am. Rep. 647; Hartford Fire Ins. Co. vs 
McLemore, 7 Tex. Civ. App. 317, 26 S. W. 928; 13 Am. & 
Eng. Ency. Law (2d Ed.) 318, 320; German Ins. Co. of Free- 
port, Ill., vs. Shader, 68 Neb. 1, 93 N. W. 972, 60 L. R. A. 918, 
and cases cited. 

As an insurance company can only act through such agen- 
cies as are enumerated in the stipulation, the substance of the 
provision is that the company itself shall not be held to have 
waived any of the terms or conditions of a policy unless the 
waiver be expressed in writing. But even this limitation will 
not prevent an insured from relying on a parol subsequent 
waiver by an authorized agent or officer, as “there can be no 
more force in an agreement in writing not to agree by parol 
than in a parol agreement not to agree in writing”. 3 Cooley, 
Briefs on the Law of Insurance, 2607, and cases cited. This 
clause does not restrict or limit the power of this particular 
agent. It applies to all officers, agents, or other representative 
of the company. As has been so well said by Chief Justice 
Whitfield, speaking for the Supreme Court of Mississippi in 
Home Ins. Co. of New York vs. Gibson, 72 Miss. 58, 17 South. 
13: “The corporation acts only through agents, and, if ‘no 
agent, no officer, and no other representative’ can waive a stipu- 
lation, who is left to waive it for the corporation? This clause 
is a species of refinement, by which the corporation withdraws 
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within its invisible and intangible ideality, when liability is 
sought to be imposed upon it, bound by the act of ‘no agent, 
officer or other representative’, but reaches forth therefrom with 
Briarean hands to receive the profits and avails of these same 
acts performed by these same ‘agents’ as against those with whom 
these same agents have dealt. The refinement is too subtle for 
the practical affairs of life, and we repudiate it.” In Lamber- 
ton vs. Conn. Fire Ins. Co., 39 Minn. 129, 39 N. W. 76, 1 L. R. 
A. 222, in reference to a similar stipulation in the policy, it was 
said: “That is to say, in other words, that one of the parties to 
a written contract which is not required by law to be in writing 
cannot subsequent to the making of the contract waive by parol 
agreement provisions which have been incorporated in the con- 
tract for his benefit. If this provision is effectual at all, as a 
limitation of the power of future action, it limits the power oi 
every agent, officer, and representative of the company, and 
hence practically that of the corporation”; and it was held that 
“this provision, not being a limitation upon the authority of any 
particular agent or class of agents, but, in effect, upon the 
capacity of the corporation for future action”, was void. 

In Kahn vs. Traders’ Ins. Co., 4 Wyo. 419, 34 Pac. 1059, 62 
Am. St. Rep. 47, the policy contained the following provision: 
“Neither the agent who issued the policy not any other person 
except its secretary in the city of Chicago has authority to waive, 
modify or strike from the policy any of its terms and condi- 
tions.” Mr. Justice Clark, speaking for the court, in a very 
able and comprehensive opinion, says: “In iny opinion it is not 
competent for the defendant company to so tie its own hands 
and those of its general agents as is attempted by the restrictive 
clause in this policy. The clause is broad enough to include, 
not only every officer and agent of the company excepting only 
its secretary, but even the company itself. In my opinion such 
attempted restrictions are ineffectual, and ought not to be and 
will not be upheld.” See German Ins. Co. vs. Gray, 43 Kan. 
497, 23 Pac. 637, 8 L. R. A. 70, 19 Am. St. Rep. 150; Willcuts 
vs. Northwestern Mutual Life Ins. Co., 81 Ind. 300; Phenix Ins. 
Co. vs. Munger, 49 Kan. 178, 30 Pac. 120, 33 Am. St. Rep. 360; 
Union Ins. Co. vs. Shipp, 93 Ill. 96; Etna Life Ins. Co. vs. Fal- 
low, 110 Tenn. 720, 77 S. W. 937; James vs. Mutual Reserve 
Fund Life Ass'n, 148 Mo. 1, 49 S. W. 978; 3 Briefs on Law of 
Insurance, Cooley, 2504. 

In 1 Joyce on Insurance, § 439, the author says: “We deduce, 
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however, the rule that the tendency of the weight of authority 
at the present day is against making restrictions in the policy 
upon an agent’s authority conclusive upon the assured and that 
the company, or agent with general or unlimited powers, clothed 
with an actual or apparent authorization may either orally or in 
writing waive any written or printed condition in the policy, 
notwithstanding such restrictions, and many cases apply this 
rule, even though the policy provides that a distinct specific 
agreement shall be indorsed thereon, or otherwise prescribes a 
particular mode of waiver or that only certain persons can 
waive, and there would be no valid reason why, if the agent may 
waive the restriction in the first case, he may not in the latter, 
for such restrictions are declared to be ineffectual to limit the 
legal capacity of the company to bind itself by waiving condi- 
tions of the policy through an agent acting within the real or 
apparent scope of his authority. So it is held that, although the 
policy may stipulate that a waiver can only be established by a 
written agreement, indorsed on the policy, yet a waiver by acts 
in pais may be shown by parol testimony. Some of the cases, 
however, rest their conclusions, not upon the ground of a tech- 
nical waiver, but upon the principle of estoppel by the acts and 
representations of the company’s authorized representative, and 
ina Michigan case waiver is declared by the court to be another 
term for an estoppel, and that ‘it can never arise by implication 
alone, except from some conduct which induces action upon it’. 
The insurer may be estopped by the acts and conduct of its 
agent to defend upon the ground of breach of conditions, not- 
withstanding stipulations that no agent may waive any condi- 
tion.” See, also, Thompson vs. Traders’ Ins. Co. of Chicago, 
169 Mo. 12, 68 S. W. 88o. 

In Alexander vs. Continental Ins. Co., 67 Wis. 422, 30 N. W. 
727, 58 Am. Rep. 869, 872, Mr. Justice Taylor, speaking for the 
court, said: “The authority of an agent to waive the conditions 
of an insurance policy has been frequently asserted by this court, 
as well as other courts. This rule is absolutely necessary for the 
protection of the insured. The insured deals with no one but 
the agent. The company cannot deal with its patrons in any 
other way. Justice and law, therefore, require that the com- 
pany shall be held to sanction what the agent agrees to and 
upon which the insured relies. To allow the company to en- 
force a condition or forfeiture of the policy for a neglect to do 





328 Insurance Law Journal. [ Mar., 1909. 


that which the agent informs the assured shall not avoid tie 
policy would work the greatest injustice.” 

In Missouri, Kansas, and Texas the courts hold that, as the 
stipulation is ineffectual to limit the legal capacity of an insur- 
ance company as to its future action, it does not limit its capa- 
city to act by its agents. Burnham vs. Greenwich Ins. Co., 56 
Mo. App. 582; Id., 63 Mo. App. 85; Long Island Ins. Co. vs. 
Great Western Mfg. Co., 2 Kan. App. 377, 42 Pac. 738: Home 
Mut. Ins. Co. vs. Nichols (Tex. Civ. App.) 72 S. W. 440. 

There is conflict of authority on this point; other courts, 
notably in New York, Georgia, and Nebraska, holding that, if 
a policy contains the stipulation, a subsequent parol waiver by 
an agent will be ineffectual. Lippman vs. Aétna Ins. Co., 108 
Ga, 391, 33 S. E. 897, 75 Am. St. Rep. 62; Baumgartel vs. Provi- 
dence-Washington Ins. Co., 136 N. Y. 547, 32 N. E. 990; Moore 
vs. Hanover Fire Ins. Co., 141 N. Y. 219, 36 N. E. 191: Hart- 
ford Fire Ins. Co. vs. Landfare, 63 Neb. 559, 88 N. W. 779. 

On page 1181, May on Insurance (Ed. 1900), the author says: 
“Opinions vary as to the effect of conditions against waiver by 
agent, or requiring all waivers to be in writing, or indorsed on 
the policy. It is held that such provisions are valid; that they 
are null and void; that they do not apply to matters connected 
with the creation of the contract; and that they apply only to 
such matters. The courts in many instances show a tendency 
to repudiate the conditions as unreasonable. On the facts most 
of the cases are fair, and the consideration that these conditions 
may themselves be waived as well as others goes far to harmon- 
ize the decisions.” 

Pollock vs. German Fire Ins. Co., 127 Mich. 460, 86 N. W. 
1017, point 2 of the syllabus, holds that “when application is 
made to the agent of an insurance company for permission to 
remove insured property to another location, and the agent 
verbally consents to the removal, but fails to indorse such con- 
sent on the policy, such failure cannot be set up by the com- 
pany as a defense to an action on the policy, notwithstanding a 
provision therein that no officer, agent or representative of the 
company shall have power to waive any provision or condition 
of the policy or to grant any privilege or permission affecting ihe 
insurance, except by writing so indorsed.” 

In Fishblate vs. Fidelity & Casualty Co. of New York, 140 
N.C. 589, 53 S. E. 354 (decided as late as the spring term, 1900), 


the court said: “We are not inadvertent to the clause in the 
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policy which provides that ‘no notice or knowledge of the agent 
or any other person shall be held to effect a waiver or change 
in this contract or any part of it’. The effect of a clause of this 
kind has been very much discussed in the courts, and there is 
high authority for the position that to ignore such a stipulation 
would be to place an undue limitation on the right of contract, 
and to threaten the sanctity of written instruments by breaking 
down the rule that such contracts cannot be changed or varied 
by parol. But we think the great weight of authority certainly 
in the state courts favors the position that a clause of this char- 
acter is ineffective for the purpose designed, and that an insur- 
ance company shall not appoint an agent, use his services, ac- 
cept the results of his work, and repudiate this essential and in- 
herent feature of the law of agency, that a knowledge of the 
agent is the knowledge of the company.” The court cites Stern- 
namen vs. Ins. Co., 170 N. Y. 13, 62 N. E. 763, 57 L. R. A. 318, 
88 Am. St. Rep. 625; Kausal vs. Ins. Co., 31 Minn. 17, 16 N. W. 
430, 47 Am. St. Rep. 776; A®tna Live Stock Co. vs. Olmstead, 
21 Mich. 246, 4 Am. Rep. 483; Deitz vs. Ins. Co., 31 W. Va. 
851, 8S. E. 616, 13 Am. St. Rep. 909; Vance on Ins. 304-5. 

In People’s Fire Ins. Ass’n of Arkansas vs. Goyne 79 Ark. 
315, 96 S. W. 365, 9 Am. & Eng. Ann. Cas. 373, the Supreme 
Court of Arkansas, considering the effect of a limitation upon 
the power of the agent like the one in the policy in the instant 
case, held: ‘‘A fire insurance company may be estopped by the 
conduct of its agent within the apparent scope of his authority 
from availing itself of a false answer to a material question, or 
of a breach of warranty, or of a violation of the provisions of 
the application or policy, notwithstanding clauses in the appli- 
cation or policy to the effect that the company shall not be 
bound by any such conduct or representation of its agent; and 
such estoppel or waiver may be proved by parol evidence, 
though the policy or application contains clauses to the effect 
that no waiver shall be effective unless indorsed in writing on 
the policy at the home office of the company. See, also, Capi- 
tal Fire Ins. Co. vs. Montgomery, 81 Ark. 508, 99 S. W. 687. 

For a discussion of the late cases on the effect of limitations 
on the authority of an insurance agent to waive conditions in the 
policy see the note in g Am. & Eng. Ann. Cas., supra. For a 
general treatment of the subject, involving the earlier cases, the 
reader is referred to the note to Medley vs. German Alliance 
Ins. Co., 2 Am, & Eng. Ann. Cas. 99. 
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There are cases which hold that the restrictions inserted in 
the contract upon the power of an agent to waive any condition, 
unless done in a particular manner, cannot be deemed to appl: 
to those conditions which relate to the inception of the contract 
when it appears that the agent has delivered it and received the 
premiums with full knowledge of the actual situation, on the 
ground that to take the benefit of a contract with full knowledge 
of all the facts and attempt afterward to defeat it, when called 
upon to perform, by asserting conditions relating to those facts, 
would be to claim that no contract was made, and thus operate 
as a fraud upon the other party. As the Supreme Court of the 
United States in Northern Assur. Co. vs. Grand View Bldg. 
Ass'n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, pointed out, 
this view is fallacious because it is based upon the assumption 
that the agent, having full knowledge of the facts, must be 
deemed to have disclosed them to his principal, and that conse- 
quently it would operate as a fraud upon the assured to plead a 
breach of these conditions. This mode of reasoning does not 
avoid the contention of other courts that a written contract can- 
not be varied or defeated by parol evidence, and that the express 
provision that no waiver shall be made by the agent except in 
writing indorsed on the policy was intended to protect both 
parties from the dangers involved in disregarding this rule of 
evidence. The mischief would be the same whether the condi- 
tion turned upon facts existing at and before the time when the 
contract was made, or from facts subsequently taking place. 

In Henschel vs. Oregon Fire & Marine Ins. Co., 4 Wash. 47¢, 
30 Pac. 735, 31 Pac. 332, 765, the policy contained a clause of 
limitation upon the power of the agent as to the waiver of the 
provisions and conditions of the policy like the clause in the 
policy in the instant case. The court held: “Where the agent 
of a fire insurance company promises to indorse on a policy left 
with him for the purpose the company’s consent to the removal 
of the property insured, which indorsement he has authority to 
make, and he neglects to do so before the property is destroyed 
by fire, in an action on the policy, the company is estopped to 
set up the want of such indorsement on the policy caused by the 
negligence of its own agent.” The court considered that the 
plaintiff did not propose to strike from the policy a single line 
or word, but that, fully recognizing the binding force of the ex- 
tremest stipulations against him, he went to the agent and him- 
self proposed a strict compliance with them. To this proposi- 
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tion the agent assented and agreed, and now the plaintiff, invok- 
ing the equitable rule that, since he has relied upon the promise 
made by the agent to indorse on the policy the removal permit, 
what was agreed to be done shall be taken as having been done, 
and that the contract is what, but for the negligence of the 
agent, it undoubtedly would have been. The company, having 
received the premium now, without any offer to return any por- 
tion of the unearned premium, sets up, as an unconscionable de- 
fense, the neglect of its own agent to do what he ought to have 
done. 

Having come to the conclusion that the attempt on the part 
of the defendant company to limit the power of its agent is 1n- 
effectual, and that knowledge by the agent of the company of 
the other insurance is in law the knowledge of the company, we 
think the company must be held to have waived that clause of, 
the policy requiring written consent for the other insurance. 

Subsequent to the date of the policy sued upon, and before 
the destruction of the property, the plaintiff procured other con- 
tracts of insurance, and informed, advised, and notified the loca! 
agent of the company thereof, who thereupon promised and 
agreed to indorse on the policy the agreement for the other or 
additional insurance, and to furnish the plaintiff with the neces- 
sary memorandum slip permitting the additional insurance, but 
he failed to do so, and the plaintiff's property was destroyed by 
fire during the life of the policy sued upon. The other or addi- 
tional insurance was procured and notice thereof was given to 
the agent of the defendant company subsequent to the delivery 
to the plaintiff of the policy sued upon, and the agent did not 
communicate to his company knowledge of the other or addi- 
tional insurance until after the loss of the insured property bv 
hre, 

A stipulation against other or subsequent insurance contained 
in the policy is regarded as a condition or promissory warranty. 
Hutchinson vs. Western Ins. Co., 21 Mo. 97, 64 Am. Dec. 218. 
This stipulation in the policy, as we have seen, is inserted for 
the benefit of the insurer and may be waived by the insurer. As 
forfeitures are not favored in the law and the policy is not void 
but voidable, and as knowledge of the agent as to matters within 
the general scope of his authority is knowledge of the company, 
and the company is bound by the acts of its agent so acting, we 
think the conduct of the company acting by its agent amounted 
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to a waiver of the provision requiring written consent for other 
insurance, 

The agent was the alter ego of the company. For all practi- 
cal purposes he was the company itself so far as the plaintiff in 
this case was concerned. By the written words of the policy, 
the contract remained in force only while the property remained 
in a certain building, and yet the company permitted its local 
agent to continue the life of the policy by a removal permit 
after the removal of the property to another building upon the 
payment of an additional premium by the plaintiff to the agent 
of the company. The agent received the notice of other insur- 
ance at the time of the granting of this removal permit, and gave 
a verbal consent thereto promising to indorse the agreement 
therefor upon the policy. He allowed the plaintiff to rely upon 
the validity of his policy, and upon the belief that the company 
consented to the additional insurance, and no question was ever 
raised about that matter until after the loss. If the company de- 
sired to forfeit the contract for this reason, it should have acted 
during the life of the contract, and should have returned the 
unearned portion of the premium before the fire. If it had done 
so, the plaintiff could have secured other insurance. If any one 
must suffer for the negligence or wrongdoing of the agent of an 
insurance company, it should be the company, and not its pa- 
tron, who has relied upon the promise and conduct of the agent. 
The company appoints its agent and can recall his authority. If 
the assured procure other insurance without notice to the com- 
pany, his policy should be forfeited; but, if such insurance is 
procured and the assured gives due notice thereof to the com- 
pany through its agent, he has done all that he can do in regard 
to the matter. Then the company, through its agent, shouid 
take some affirmative action. It should promptly either give 
its consent to the other insurance and indorse its agreemert 
therefor on the policy, or it should declare the policy forfeited 
and cancel the same before the loss of the property; but it 
should not be permitted by the conduct and actions of its agent, 
which speak louder than the words of the policy, to lull tts 
patrons into a belief of security against loss, and then, after the 
destruction of the insured property, rely upon the written words 
of the policy for release from liability thereon. 

As the knowledge of the agent is the knowledge of the com- 
pany, it would, in principle, make no difference whether the 
other insurance existed upon the same property at the time the 
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policy of insurance sued upon was written, or whether the other 
insurance was obtained after the delivery of the policy sued 
upon, if the agent had knowledge of the additional insurance ; 
for, as was said by this court, in Hartford Fire Ins. Co. vs. Red- 
ding, 47 Fla. 228, text 250, 37 South. 62, 67 L. R. A. 518, 110 
Am. St. Rep. 118: “Knowledge of the additional insurance was 
the important thing, and with such knowledge the company’s 
plain duty required it to see that the proper indorsement was 
made on the policy if it elected to retain the premium, and, mak- 
ing no effort to perform that duty, it must be held to have 
waived the matter of indorsement. This is the reasonable view, 
and the only one consistent with fair dealing.” 

Some courts hold that notice to the agent of the company of 
the other or additional insurance existing at the time the policy 
sued on was issued and a retention of the premium by the com- 
pany would constitute a waiver of the clause in the policy pro- 
viding that the written consent of the company thereto must be 
indorsed on the policy, on the ground that to issue a policv to 
the assured after notice that he had other insurance, which un- 
der the written stipulations of the policy sued on would make it 
void, would be to practice a fraud on the assured. If the issn- 
ance of the policy sued on and a retention of the premium there- 
for with knowledge of the agent of the other insurance and a 
failure to indorse on the policy the written consent of the com- 
pany thereto would be a fraud on the insured, so likewise would 
it be a fraud on the insured for the company to retain the pre- 
mium, after knowledge was acquired by the agent of other in- 
surance acquired after the delivery of the policy sued upon and 
a failure to advise the assured that his policy was of no value, or 
to make the indorsement of the consent of the company to the 
additional insurance on the policy sued upon. In either case, 
the only knowledge the company would have of the other or 
additional insurance would be the knowledge of its agent. 

And so in Mississippi Home Ins. Co. vs. Dobbins, 81 Miss. 
623, 33 South. 504, Chief Justice Whitfield, speaking for the 
court, said: “Accepting, therefore, the correctness of the find- 
ing of fact by the learned circuit judge, to wit, that the agent did 
not know at the very instant he received the premium that there 
Was other insurance, it follows from the very acts and conduct 
of the agent, acting in these respects for the company, that the 
appellant is estopped to set up the forfeiture.” The Chief Justice 
states the facts in that case as follows: “The fire occurred on 








334 Insurance Law Journal. [.Mar., 1909. 


the 23d of October. Dobbins notified the agent, Montague, on 
the 24th. The agent was paid the premium some time in the 
forenoon of October 25th, without knowledge at that time of the 
additional insurance; but six hours thereafter, on the same dav, 
when there had been no change whatever in the condition of 
the parties, he was fully informed of the additional insurance. 
The insurance agent and Dobbins lived in the same town, within 
a few minutes’ easy communication. After full knowledge on 
the 25th of the other insurance, the agent had another conver- 
sation with Dobbins, in which he told him that the policy had 
been forfeited on account of the additional insurance, but that 
he would report the matter to the company; and, more than 
that, when Dobbins came to him to get blank proofs to make 
proofs of loss, he furnished them. He furnished them, of course, 
for proofs to be made. There would have been no sense in the 
act otherwise. Furthermore, he testifies himself that he had 
power to cancel the policy, and was under no necessity to send 
it to the company for cancellation. The policy had been in 
force about one month. The insured had paid the full premium 
for three years.” The policy provided that the policy might be 
terminated at any time, at the option of the company, on tender- 
ing a ratable proportion of the premium for the unexpired term. 

In Horton vs. Home Ins. Co., 122 N. C. 498, 29 S. E. 944, 65 
Am. St. Rep. 717, the court held: “The knowledge of the locai 
agent of an insurance company is in law the knowledge of the 
principal. The conditions in a policy working a forfeiture are 
matters of contract, and not of limitation and may be waived by 
the insurer, which waiver may be presumed from the acts of the 
local agent of the company.” And the court quotes from Wood 
on Insurance, § 497: “When other insurance is required to be 
indorsed upon the policy, if notice thereof is given to the insurer 
or his agent and consent is not indorsed nor the policy canceled, 
further compliance is treated as waived, and the insurer is es- 
topped from setting up such other insurance to defeat its lia- 
bility upon the policy.” 

In Kahn vs. Traders’ Ins. Co., 4 Wyo. 419, 34 Pac. 1059, 62 
Am. St. Rep. 47, the policy sued upon was issued by the de- 
fendant company on the 5th day of May, 1890, and the plaintiff 
procured other insurance upon the same property on the 13th 
day of October, 1890, without the consent of the defendant 
written upon its policy or otherwise. The building containing 
the property so insured was burned on December 26, 1890. The 
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court held that the company is bound, not only by notice to the 
general agent who was authorized to consent to additional in- 
surance, but his knowledge of matters relating to the contract 
must be held to be knowledge of the principal. Mr. Justice 
Clark, speaking for the court, said: “In the case just cited, the 
defect complained of was that insurance existing at the time the 
policy sued on was issued was not noted on that policy, although 
assured had given the agent who negotiated the subsequent in- 
surance notice of it. I am: aware that many courts have drawn 
a distinction in this respect between prior and subsequent insur- 
ance; but I am unable to perceive any substantial reason for 
the distinction. If the doctrine is entirely true that the assured 
is bound to know the conditions of his policy, and to that I shall 
hereinafter refer, it would seem that, after receiving the policy, 
it would be his duty to examine it within a reasonable time, and 
in such case he would observe that the clause related to prior 
as well as to subsequent insurance, and if the prior insurance 
was not noted upon it, he should take it back to the company 
and have the correction made.” 

In West vs. Norwich Union Fire Ins. Soc., to Utah, 442, 37 
Pac. 685, the policy sued upon was issued by the defendant com- 
pany on the 6th day of February, 1892. The Utah Loan & Trust 
Company of Ogden City was the agent of the defendant, and 
wrote this policy of insurance. There was also another policy 
of insurance at the same time on the same property in another 
company, of which the Utah Loan & Trust Company was also 
the agent. The policy contained a clause restricting the agent’s 
power to waive any provision or condition of the policy. ‘The 
insured requested the agent, who was authorized to issue poli- 
cies, fix rates, and countersign policies, to indorse on the policy 
permission for additional insurance, which he failed to do after 
promising to do so. The court held the company estopped to 
set up a provision against additional insurance, though the pro- 
vision required such permission to be indorsed on the policy, 
and contained a clause restraining the agent’s power to waive 
any of the provisions of the policy. The decision did not rest 
upon the consideration that the other insurance existed at the 
time the policy sued upon was issued. The court said: “The 
company is bound, not only by his (the agent’s) acts, but also by 
whatever may be said or done by him regarding the contract or 
risk. Through him the company has knowledge of every fact 
in relation to the insurance or contract, and, when he issues 
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additional insurance on the same property for another com- 
pany, he becomes the agent of both companies, and the former 
company will be conclusively presumed to have knowledge of 
the additional insurance. If, then, such company fail to avail 
itself of its right, under its contract, to object to such additiona! 
insurance, and to declare the policy void, so long as there 1s 
no apparent danger of loss, it will be estopped from insisting 
upon a forfeiture of the policy after loss has occurred, becaise 
its consent to other insurance was not indorsed thereon in writ- 
ing. * * * A verbal agreement is of as high a legal deerce 
as one in writing, and either one may be varied or abrogated 
by subsequent agreement, parol or written; and, upon principle, 
there appears to be no good reason why this rule should not 
apply to insurance companies as well as private individuals. 
Therefore the agreement of the agent, by which he promised to 
indorse on the policy permission for further insurance, is re- 
garded as the agreement of the defendant company, and is bind- 
ing upon it. The fact that it had no actual knowledge of it at 
the time it was made, and did not actually assent to it, is entirelv 
immaterial, because it was within the scope of the agent’s au- 
thority to make it. Nor does the fact that the policy in ques- 
tion contained a clause restraining the agent’s power to waive 
any provision or condition of the policy add force or give effect 
to the clause under consideration, because the agent had the 
legal capacity to agree that other insurance might be procured 
on the property; and he having agreed to do this, and then 
failed to perform, the defendant cannot now be heard to com- 
plain because the neglect and failure of the agent was the negiect 
and failure of the company.” 

In Queen Ins. Co. of America vs. Straughan, 70 Kan. 186, 78 
Pac. 447, 109 Am. St. Rep. 421, the agent at the time the policy 
was issued had knowledge that the building was then vacant 
and unoccupied, and thereafter within ten days, upon request ot 
the assured, agreed to indorse a vacancy permit on the policy, 
but failed to do so, and the assured relied upon the acts and 
agreement of the agent. The court held that the insurance 
company waived the vacancy clause of the policy. Nothing was 
said in the opinion of the court that it would be a fraud upon 
the insured for the company to issue a void policy, receiving the 
premium therefor. The court said: “Snyder was the agent oi 
defendant, with authority to issue and countersign policies 0: 
insurance and collect premiums, and occasionally he adjusted 
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losses. Such an agent may waive the conditions of a policy 
otherwise than in writing indorsed thereon.” And the court 
said, further, that the knowledge of the agent of the vacancy of 
the premises was knowledge of the company. There was a 
clause in the policy, too, to the effect that no agent or officer of 
the company could waive any of the provisions of the policy 
otherwise than in writing indorsed thereon. See, also, Oshkosh 
Gaslight Co. vs. Germania Fire Ins. Co., 71 Wis., 454, 37 N. W 
819, 3 Am. St. Rep. 233; Morrison vs. Ins. Co. of North 
America, 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63. 

We recognize that there are conflicting authorities on the 
questions here presented, but we think reason and justice lie with 
the courts that support the views we have expressed. 

In referring to the decision of the Supreme Court of the 
United States in Northern Assur. Co. vs. Grand View Bldg. 
Ass'n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, cited by 
counsel for plaintiff in error, we said in Hartford Fire Ins. Co. 
vs. Redding, supra: “This decision is directly in conflict with 
the opinions of many other courts and text writers, and several 
courts since it was rendered have refused to follow it. Thomp- 
son vs. Traders’ Ins. Co. of Chicago, 169 Mo. 12, 68 S. W. 889; 
Orient Ins. Co. vs. McKnight, 197 Ill. 190, 64 N. E. 339. See, 
also, Clement on Fire Insurance as a Valid Contract, p. 413. 

The Supreme Court of Appeals of Virginia in Virginia Fire 
& Marine Ins. Co. vs. Richmond Mica Co., 102 Va. 429, 46 S. E. 
463, 102 Am. St. Rep. 846, in commenting upon the decision in 
the Northern Assurance Company Case, said: ‘Much reliance 
has been placed by counsel for the plaintiff in error upon the 
opinion of Mr. Justice Shiras in the case of Northern Assur. Co. 
vs. Grand View Bldg. Ass'n, 183 U. S. 308, 22 Sup. Ct. 133, 46 
L. Ed. 214, reversing the judgment of the Circuit Court of Ap- 
peals of the Eighth Circuit. While the pronouncements of that 
great court must always command the highest respect, its judg- 
ment in the particular case is deprived of much value as a prece- 
dent by the circumstance that it is not in harmony with many 
former decisions of that court, and that the Chief Justice, Mr. 
Justice Harlan, and Mr. Justice Peckham did not concur in the 
opinion of the majority. Since that decision was rendered Mr. 
Justice Shiras has retired from the bench, and been succeeded 
by Mr. Justice Day, who presided in the Circuit Court of Ap- 
peals in the case of Queen Ins. Co. of America vs. Union Bank 
& Trust Co., 111 Fed. 697, 49 C. C. A. 555, where a different 
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construction was reached. So there are now on that bench at 
least four justices who entertain views opposed to those of the 
majority as expressed in the case referred to. In this state of 
the law this court can hardly be expected to abandon its own 
well-considered precedents to follow the questionable ruling of 
another tribunal.” 

In Thompson vs. Traders’ Ins. Co., supra, the Supreme Court 
of Missouri said: “But the defendant relies upon the cave of 
Northern Assur. Co. vs. Grand View Bldg. Ass’n (decided by 
the Supreme Court of the United States on January 6, 1902), 
183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, and upon a number 
of like cases in other jurisdictions, and upon the authority of 
those decisions contends that the Missouri rule is wrong, be- 
cause every principal—insurance company as well as individual 
—has a right to limit the power and authority of his agent. and 
is not bound by any act of the agent in excess of his power. 

“With every possible respect for the courts whose decisions 
are cited, and also for the learning of the able counsel for the 
defendant in this case, it is only necessary to say that the Mis- 
souri rule does not impair the power of a principal to limit the 
authority of his agent, nor does it bind the principal for the 
acts of the agents done in excess of the power conferred on the 
agent. On the contrary, it holds the principal liable just as 
far, and no farther, as he has made himself responsible. It 
measures the responsibility of the principal for the acts of the 
agent, not alone by the terms of the original power conferred 
on the agent, but also by the subsequent power, written or parol, 
expressly conferred; or such as is necessarily implied from the 
conduct of the principal, and of his agent with his knowledge, 
and from their course of business with third persons, and which 
conduct and course of business estop the principal from denying 
the power of the agent to do the particular act relied on, albeit 
the power to do that act was not conferred, but, on the contrary, 
was expressly denied to the agent by the original contract. 

“*In other words, the Missourit cases give full effect to the 
contractual power of the principal to limit the authority of his 
agent in the original appointment or at any other time, but 
those cases also give like effect to all subsequent powers con- 
ferred by the principal upon his agent, either expressly or by 
implication, or by estoppel, notwithstanding such powers are in 
conflict with, in derogation of, or in enlargement of, the powers 
originally conferred. And this rests upon the doctrine that in 
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each instance the principal binds himself, not that the agent 
binds the principal beyond his power to bind him. The act of 
the principal limiting the power of the agent is not irrevocable 
at the will of the principal. As the principal has the freedom to 
contract to impose the limitations upon the power and authority 
of the agent in the first place, so also the principal has the free- 
dom to contract to remove, abolish, alter, diminish, or increase 
the limitations originally imposed upon the power of the agent, 
and this the principal may do in any manner that in law will be 
binding upon him, but in every case it is the act of the principal 
that the law simply enforces, and not the unauthorized act of 
an agent done in excess of the authority conferred. The cases 
relied on by defendant fail to compel conviction or to be ac- 
cepted as authority in other jurisdictions because they lose sight 
of the fundamental principles of law.’ ”’ 

The following cases refuse to follow the decision in Northern 
Assur. Co. vs. Grand View Bldg. Ass’n, 183 U. S. 308, 22 Sup. 
Ct. 133, 46 L. Ed. 213; People’s Fire Ins. Ass’n of Arkansas vs. 
Goyne, 79 Ark. 315, 96 S. W. 365, 9 Am. & Eng. Ann. Cas. 373; 
German-American Ins. Co. vs. Yellow Poplar Lumber Co., 27 
Ky. Law Rep. 105, 84 S. W. 551; Benjamin vs. Palatine Ins. 
Co., 80 App. Div. 260, 80 N. Y. Supp. 256; Home Mut. Ins. Co. 
vs. Nichols (Tex. Civ. App.) 72 S. W. 440. See, also, the cases 
cited in People’s Fire Ins. Ass’n of Arkansas vs. Goyne, supra. 

The second proposition raised by the demurrer to the replica- 
tion is the question of departure. It is contended by plaintiff in 
error that the replication sets forth entirely different causes of 
action from that alleged in the declaration. 

The replications alleged that after the policy sued upon was 
issued, the plaintiffs took additional insurance; that plaintiffs 
notified the agent of the company of such additional insurance, 
and requested the said agent to make notation thereof and to 
attach to the policy sued upon an agreement in writing provid- 
ing for such other and additional insurance so taken; and that 
the agent did then and there agree and consent to said additional 
insurance, and agreed to make notation thereof, and to attach 
to the policy sued upon an agreement in writing providing for 
and permitting such additional insurance. Then the replication 
proceeds as follows: “But that said agent neglected to attach 
to said policy now sued upon the aforesaid agreement in writ- 
ing as said agent agreed to do; and such knowledge, promise, 
and agreement as aforesaid on the part of the said agent of the 
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defendant was a waiver by the said defendant on the provisions 
of its policy relating to concurrent or other additional insur- 
ance.” 

It is contended by counsel that “it clearly appears by the dis- 
tinct allegations of these replications that the denomination of 
these facts as a waiver is a contradiction in terms’; and the 
argument is made “that there was no express waiver, and the 
only remaining question is whether or not the facts set up, if 
proven, would amount to an estoppel”, and it is said that, if the 
plaintiffs’ claim is to be based upon the negligence of the de- 
fendant’s agent to perform some duty, then the action would be 
founded in tort and would be a departure from the cause of 
action alleged in the declaration, or, if the plaintiffs’ claim be 
based upon the inaction of the agent, an estoppel cannot be 
established by any such facts. 

A departure in a pleading is a desertion of the ground which 
the pleader occupied in his last antecedent pleading and a re- 
sort to another ground. Andrews, Stephens Pleading, 402. If 
the reply asserts some right not counted upon in the declaration, 
it is a departure. 

The declaration declared in the statutory form upon the policy 
attached. The pleas set up that the plaintiffs had procured other 
or additional insurance upon the insured property, and no agree- 
ment providing for such other and additional insurance was in- 
dorsed on or added to the policy sued upon. The plaintiffs re- 
plied by admitting the facts pleaded, and in avoidance alleged 
that the agent was notified of the additional insurance and con- 
sented thereto and agreed to indorse the agreement thereto on 
the policy, but neglected to do so, whereby the provisions of 
the policy relating to other insurance were waived. 

The plaintiffs did not change their cause of action, or desert 
the ground occupied by them in the declaration by substituting 
allegations of waiver for a general denial with respect to a 
defense of breach of these conditions in the policy. German 
Ins. Co. of Freeport, Ill., vs. Shader, 68 Neb. 1, 93 N. W. 972, 
60 L. R. A. 918; AEtna Life Ins. Co. vs. Nexsen, 84 Ind. 347. 
43 Am. Rep. 91; Sweetser vs. Odd Fellows’ Mut. Aid Ass’n, 
117 Ind. 97, 19 N. E. 722. 

The stipulation against other insurance, being a promissory 
warranty and condition subsequent was a matter of defense to 
be pleaded by defendant, and not a condition precedent, per- 
formance of which was required to be averred in the declaration ; 
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and so it was entirely proper for the plaintiff to reply a waiver, 
as by doing so he was not departing from the allegations of the 
declaration in any material matter. Tillis vs. L. & L. & G. Ins. 
Co., 46 Fla. 268, 35 South. 171, 110 Am. St. Rep. 89. 

In Virginia Fire & Marine Ins. Co. vs. Saunders, 86 Va., 960, 
11 S. E. 794, the action was upon an insurance policy, and the 
plea alleged misrepresentations in the application as to the value 
of the property. To this the replication averred by way of es- 
toppel, that defendant’s agent had a full view of the property, 
concurred in the estimated value, and himself inserted the 
amount in the application. ‘The court held this was no de- 
parture from the declaration upon the policy, and the replication 
was not double as being both by way of estoppel and in con- 
fession and avoidance; all the matters set out constituting the 
single point that defendant is estopped by the acts of its agent. 
The court said: “To the general rule which requires the pleader 
either to traverse or to confess and avoid there are several ex- 
ceptions, one of which arises in the case of pleading in estoppel. 
Steph. Pl. 219. Indeed, it is one of the essential qualities of a 
replication that it must present matter of estoppel or must 
traverse or confess and avoid the plea. 1 Chit. Pl. 643. More- 
over, a departure takes place only when the party deserts the 
ground that he took in his last antecedent pleading and resorts 
to another. Thus the replication must be conformable to the 
declaration, the rejoinder to the plea, etc.; or, as Lord Coke 
expresses it: ‘Each party must take heed of the ordering of 
the matter of his pleading, lest his replication depart from his 
count, or his rejoinder from his bar. “Et sic de ceteris.”’ 3 
Thob. Co. Litt. 435; 4 Minor, Inst. 1038. In the present case 
this rule has been observed; that is to say, there has been no 
abandonment of the case stated in the declaration and a resort 
to another, but the matter contained in the replication conforms 
to and fortifies that contained in the declaration.” 

The contention that the plaintiffs’ claim is based upon the 
negligence of the agent and is founded in tort and is a departure 
from the cause of action alleged in the declaration is without 
merit. 

In Alexander vs. Continental Ins. Co., supra, the court said: 
. “To allow the company to enforce a condition or forfeiture cf 
the policy for a neglect to do that which the agent informs the 
assured shall not avoid the policy would work the greatest in- 
justice.” Elsewhere in this opinion we quoted from the opinion 
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in the case of Henschel vs. Oregon Fire & Marine Ins. Co., 4 
Wash. 476, 30 Pac. 735, 31 Pac. 332, 765, as follows: “Where 
the agent of a fire insurance company promises to indorse on a 
policy left with him for the purpose the company’s consent to 
the removal of the property insured, which indorsement he has 
authority to make, and he neglects to do so before the property 
is destroyed by fire, in an action on the policy, the company is 
estopped to set up the want of such indorsement on the policy 
caused by the negligence of its own agent.” 

We have already disposed of the other contentions made by 
counsel on this proposition. 

Finding no error, the judgment is affirmed. 

Taylor, P. J., and Hocker, J., concur. 

Shackleford, C. J., and Cockerell, J., dissent. 


WHITFIELD, J. (Specially concurring). 

The valid provisions of an insurance policy are binding on 
the insured as well as the insurer unless the provisions are 
waived. 

Insurance policies are not executed under seal, and are not 
required by law to be in writing. Provisions printed in an in- 
surance policy for the benefit of the insurance company may iu 
general be waived by the company through its agents since the 
policy is subject to the law of agency and other applicable laws. 
Even a provision that conditions printed in the policy shall not 
be waived except by agreement indorsed on the policy may 
itself be waived by the company through its agents, and such 
waiver may be implied by law from the conduct of the agent 
acting within the apparent scope of his authority. 

Where the conduct of an agent acting within his apparent 
authority is such as to estop the principal from claiming the 
benefit of a provision of a written instrument such estoppel is 
not a varying of the written instrument by parol, nor is it an 
abridgement of the right to contract. In such a case the con- 
duct of the agent is in law the act of the principal which in law 
waives the right. 

Insurance corporations act only through officers and agents, 
and in general, where a person procures an insurance policy 
executed and issued by an agent who receives the premiums 
thereon, who issues removal permits and receives premiums 
therefor, and who has authority to permit additional insurance 
and to indorse such permission on the policy as the represen- 
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tative of the insurance company, the insured may regard the 
agent as having such authority as that his conduct may in law 
operate to estop the company from claiming the benefit of a 
provision printed in the policy that it shall be void if additional 
insurance be procured, unless otherwise provided by agreement 
indorsed on or added to the policy; no question of bona fides 
being involved. Whether or not there is a waiver or an cstop- 
pel must be determined from the facts and circumstances of each 
case. 

Insurance policies are issued, for a consideration, to indeni- 
nify the insured, and the law does not favor forfeitures of poli- 
cies of insurance, particularly where they are induced by the 
conduct of the agent representing the insurer. 

The facts admitted by the demurrer are that, although no 
agreement providing for the other and additional insurance was 
indorsed on or added to the policy, yet at the time of the ex- 
istence of the additional insurance, before the loss, and at the 
time an additional premium for a removal permit was paid to 
the agent of the insurer, the agent was informed of the addi- 
tional insurance, and the agent then and there promised and 
agreed to make the necessary indorsements, and to furnish the 
insured with the necessary memorandum slip permitting the ad- 
ditional concurrent insurance. 

It is assumed from the pleadings in the transcript that the 
agent had authority to execute and issue the policy, to receive 
premiums, to grant permits for additional insurance, for re- 
movals, etc., and to make the indorsements and to furnish the 
slips permitting additionc! insurance as the representative of 
the insurance company. An agent with such authority may by 
his conduct bind the company by estoppel notwithstanding gen- 
eral provisions printed in the policy executed and issued by the 
agent that its conditions shall not be waived except by agree- 
ment indorsed on the policy, and that no officer or agent shall 
otherwise waive any of the conditions. The policy is subject to 
the law of agency and of estoppel. 


The conduct of the agent who executed and issued the policy 
in receiving additional premiums for a removal permit, thus 
giving added effect to the policy with knowledge that addi- 
tional insurance had been procured by the insured, and in prom- 
ising under these circumstances to make the necessary indorse- 
ments and to furnish the necessary memorandum slip per- 
mitting the additional insurance, all being within his apparent 
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authority, was calculated to lull the insured into inaction and 
to justify a belief that this conduct of the agent was binding on 
the company. If the conduct of the agent, acting within his ap- 
parent authority, reasonably induced inaction of the insured, 
resulting in a technical failure to comply with a prescribed coui- 
dition, the failure may be regarded as acquiesced in by the com- 
pany, since the conduct of the agent within his apparent authot- 
ity should bind his principal rather than to injure the insured; 
the sole purpose of the policy being indemnity to the insured for 
a consideration paid to the insurer. 

The allegations of waiver contained in the replication relate 
to a condition subsequent contained in the original policy, are 
in avoidance of the breach averred in the plea, and are not in- 
consistent with, but are in support of, the allegations of the 
declaration stating the cause of action, and testimony to sustain 
the replication would not be irrelevant under the declaration. 
Therefore the replication is not a departure in pleading. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


Few questions in connection with the insurance contract have given 
rise to more discussion by the courts or to greater divergence of opinion 
than the powers of the agent under provisions similar to that in this 
case. In nearly all such cases attention is chiefly confined to protection 
of the insured against the non-feasance of the agent. The fact that the 
contract is in writing in the hands of the insured, who may be presumed 
to have examined and noted its provisions, has received comparatively 
little consideration. It seems to be assumed in many of the decisions 
that the insured is under no obligation to examine the conditions of his 
contract. As was said in Maupin vs. Ins. Co., 53 W. Va. 557: ‘Upon 
this subject of the power of agents to waive conditions imposing on the 
party insured duties proper for the protection of the insuring company, 
there is a world of decisions, and they are a wilderness of conflicting 
cases.” It is further added that any attempt to review the authorities 
in detail would be to grope and wander in a wilderness. It is only 
necessary to compare the decisions regarding the power to waive con- 
ditions in ordinary written contracts, such as deeds and bills of sale, 
with those relating to insurance to see the greater liberality of the 
courts in the admission of parol testimony to waive the latter or to set 
up an estoppel. 

One of the principal reasons for this may be found in the unilateral 
character of the contract. ‘The insurance policy is an instrument framed 
exclusively by the insurer, purporting to set forth its undertaking to 
assume certain risks against which protection is sought, and concerning 
which it has special technical knowledge, while the insured may be as- 
sumed not to be versed in the technicalities of the contract which he 
purchases with the avowed purpose of such protection. But a more 
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important reason is to be found in the peculiar character of the business 
itself, which requires that it shall be conducted by agents clothed with 
all the powers of the principal for this purpose in the case of fire in- 
surance. Every agent thus empowered to contract and to modify con- 
tracts is thus made, within the scope of his authority, an embodiment 
or exponent of the corporation itself. To deny to such agents power 
to waive limitations in the contract upon his method of exercising such 
powers which he is held out to possess, it has been argued is like tying 
the hands of the corporation itself in respect to the control of its own 
business by means of contracts framed by itself. As is said in the pres- 
ent case, there is nothing more sacred in a written contract than one 
by parol, and no greater reason why the corporation should not be 
able to waive the former by parol than that it should be unable to waive 
in writing a parol agreement, while to deny itself the power thus to 
modify its own contracts is to divest itself of the powers which inhere 
in it by virtue of its character as a corporation. 

But perhaps the most logical argument in support of such power to 
waive by the agent may be found in that advanced in the present case, 
that the corporation is responsible for the acts of its agents within the 
apparent scope of their authority. If the insured has been misled by the 
agent into the belief that all has been done that is needed to make the 
contract of full effect the company is liable for the damages resulting 
from his being thus misled, and the measure of such damages is the loss 
which he has suffered within the policy. 

The courts which have given full force to such policy stipulations on 
the contrary are those which emphasize most strongly the doctrine that 
in the absence of fraud or mistake written contracts may not be varied 
by parol, and the acceptance of the written instrument by the insured 
binds him to its provisions as in the case of ordinary contracts. He is 
bound to take notice after such acceptance of the limitations placed upon 
the agent. Distinctions, too, have been made between acts of and 
agreements with the agent prior to the execution of the written instru- 
ment, and which are presumed to be embodied in it, and such as are 
made subsequent to its execution. Distinctions have also been made 
between limitations imposed on the agent and on the officers, who are 
the visible representatives of the corporation itself, through whom only 
it can act. In fire insurance the designation of the agent, whether local 
or general, is of no essential importance except as an aid to determine 
the scope of the apparent authority which he may be presumed to ex- 
ercise. The vital question is his apparent authority to do the act in 
question. The mere solicitor, however, whose apparent powers are 
limited to obtaining applications for insurance, subject to the future 
action of the company, has no authority beyond that which has been 
delegated to him. The knowledge of such solicitor may, however, be 
the knowledge of the company. See also case of Padrnos vs. Century 
Fire Ins. Co., reported in this number of the Insurance Law Journal. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CrRcUuIT. 





NORTHERN ASSUR. CO. 
vs. 
STANDARD LEATHER CO.* 


CANCELLATION OF POLICY—NOTICE TO AGENT. 


Plaintiff gave a firm of insurance brokers general authority to procure 
for it insurance to the amount of $75.000 on its manufacturing plant 
to replace prior insurance at better rates and terms. In pursuance 
of this employment the brokers applied to the local agents of a 
number of companies, some of whom, among them the agent ot 
defendant, issued policies, each in the amount of $2,500, the premi- 
ums being charged to the brokers to whom the policies were de- 
livered. On receiving the report of the risk defendant instructed 
its agent to cancel the policy, and he gave the brokers, who still 
retained it, notice of cancellation in five days as required by its 
terms, and at the expiration of that time they surrendered it, as they 
did other policies similarly canceled, and proceeded to obtain others 
in their stead. Before they had procured the requisite amount oI 
insurance the property burned. Held, that in view of their general 
employment and its nature, and the fact that they were still acting 
in pursuance thereof, not having reported nor delivered the policies 
to plaintiff, the acceptance of defendant’s notice of cancellation and 
the surrender of its policy were within the scope of their authority 
and terminated the risk. 


[For other cases, see Insurance, Cent. Dig. § 500; Dec. Dig. § 229.] 

t 

NOTICE OF LOSS—EXCUSE FOR DELAY. 

Where an insurance policy requiring “immediate” notice of loss to be 
given the insurer was delivered to the authorized agents of the in- 
sured, the fact that they did not deliver the policy to their principal 
before the loss, nor notify it of the contract, did not relieve it from 
the obligation to comply with such condition, and a failure to give 
notice of the loss for thirty days avoided the policy. 


[For other cases, see Insurance, Cent. Dig. § 1334; Dec. Dig. § 539.] 
[Time for notice of loss, see note to Rorick vs. Railway Officials & Em- 
ployees’ Acc. Ass’n, 55 C. C. A. 376.] 


In Error to the Circuit Court of the United States for the 
Western District of Pennsylvania. 

For opinion below, see 156 Fed. 689. 

Before Dallas and Gray, C. JJ., and Archbald, D. J. 


J. H. Harrison, for Plaintiff in Error 
J. S. Fercuson, for Defendant in Error. 
Gray, C. J. 
This was a suit by the Standard Leather Company, the de- 
fendant in error and plaintiff below (hereinafter called the plain- 
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tiff), against the Northern Assurance Company, the plaintiff in 
error and defendant below (hereinafter called the defendant), 
upon a policy of insurance. The defendant interposed three 
grounds of defense, with only two of which we are concerned, 
viz., first, that the policy was canceled by the assurance com- 
pany before the fire; and second, that immediate notice of the 
fire was not given by the assured, in conformity with the stipu- 
lation in that behalf contained in the policy. 

The facts of the case bearing upon the first ground are as 
follows: Prior to May 31, 1904, the plaintiff employed the Neg- 
ley & Clark Company, general insurance agents and brokers, to 
procure for it $75,000 insurance upon its plant at Cheswick, 
near Pittsburg, in good companies, under a better form and at 
a lower rate than had previously been written. The instructions 
given by plaintiff to the brokers were general, and it sufficiently 
appears, both negatively and affirmatively, that the agents thus 
employed were clothed with discretion as to the companies to 
be selected, and with such authority as to the general conduct 
of the business as was necessary to accomplish the generai pur- 
pose of their employment. Thereupon, in pursuance of this em- 
ployment, they applied to the local agents of a number of com- 
panies for insurance upon the said property of the plaintiff. 
Some of these local agents “bound the risk” in their several 
companies early in June, 1904, and subsequently issued their 
respective policies thereon, all bearing date June 10, 1904. 
Among the policies so issued was the one here in question, is- 
sued by the defendant. The policies were identical in form, be- 
ing what is known as the “New York Standard Policy”, and each 
for the amount of $2,500. No premium was paid on behalf of 
the plaintiff to the companies, or their agents, issuing the poli- 
cies, but the same was charged to the brokers representing the 
plaintiff. Subsequently, some oi these local agents, among them 
the local agent of the defendant, upon reporting the risk to the 
home offices, received directions to cancel the policies and ia 
compliance therewith, gave notice of cancellation of their sev- 
eral policies to the Negley & Clark Company, the brokers or 
agents of the plaintiff, who had the policies in their possession 
and who were still engaged in trying to secure the aggregate 
amount of insurance desired by their principal on its said prop- 


erty. The notice of cancellation on behalf of the defendant was 
as follows :— 
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“Pittsburg, June 25, ’o4. 
“Negley & Clark Co., City :— 

“The Northern Assurance Company desires to cancel their 
policy No. 24141 covering on property of Standard Leather 
Company, I ciciks hbaenes (Rien cnled ag eae nekion skeet 

“T herewith give you five days’ notion as per terme and con- 
ditions of your policy (line 51 to line 55 inclusive), and you are 
hereby notified to return said policy to this office on or before 
the 30th day of June, 1904, at 12 o’clock noon, when all liability 
on the part of this company will cease. 

“By returning said policy to this office the pro rata unearned 
premium (if any) will be paid. 

“Yours respectfully, H. T. Norris, Agent.” 


The stipulation of the policy referred to in the above notice, 
is as follows :— 


This policy shall be canceled at any time at the request of 
the insured, or by the company by giving five days’ notice of 
such cancellation. If this policy shall be canceled as herein- 
before provided, or become void or cease, the premium hay- 
ing been actually paid, the unearned portions shall be returned 
on surrender of this policy or last renewal, this company re- 
taining the customary short rate; except that when this policy 
is canceled by this company by giving notice it shall retain 
only the pro rata premium. 

It is admitted that the notice of cancellation given to Negley 
& Clark Company, as brokers or agents of the plaintiff, was the 
only notice given. The policy in question was never delivered 
to the plaintiff by the Negley & Clark Company, but, after the 
expiration of the five days mentioned in the notice, and some 
time before the fire, which occurred on July 12, 1904, it was 
surrendered to the defendant by the Negley & Clark Company, 
as were the policies issued by other companies from whom like 
notices had been received. 

The learned judge of the court below, after stating in his 
charge to the jury that there was no dispute as to the facts sub- 
stantially as above stated, said that the question “whether the 
insurance companies could cancel these policies by giving the 
notice to the brokers, and not to the insured, is a question of 
such importance * * * that the court does not feel war- 
ranted now in expressing any opinion upon its conclusions”, and 
therefore reserved the said question, instructing the jury, that 
for the present, the policies were in full force and that the jury 
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were to consider them, in determining their verdict, as if no 
cancellation had been made, or attempted to be made. 

In considering this question, after the verdict in favor of the 
plaintiff and upon a motion, non obstante veredicto, under the 
Pennsylvania statute, the learned judge of the court below de- 
nied the motion of the defendant for judgment non obstante 
veredicto and directed iudgment for the plaintiff on the verdict. 
In the course of his opinion and as a ground for denying the 
motion, the court said :— 

“It is clear that in point of fact, the Negley & Clark Company 
were agents of the plaintiff, solely for the purpose of procuring 
insurance, for no express authority, verbal or written, authoriz- 
ing any other act, is shown. When they procured such insur- 
ance, and the defendant’s policy was delivered to them as the 
plaintiff’s agent, they had, as between the plaintiff and defend- 
ant, carried out their agency.” 

In view of the situation disclosed by the undisputed evidence 
in this case, we think the learned judge of the court below erred 
in the position thus taken. It is true that no precise letter of 
instructions, or other written authority from the plaintiff to the 
Negley & Clark Company is shown, but there is no dispute as to 
the fact that the Negley & Clark Company were general insur- 
ance brokers, that they were employed by the plaintiff as its 
agents in the general line of their business, to procure new in- 
surance to an aggregate amount of $75,000 on its manufactuiing 
plant near Cheswick,—an employment which admittedly in- 
volved the surrender of over $30,000 of old insurance to be re- 
placed by other policies, in better form and at less expense to 
the plaintiff. The scope of the authority thus conferred upon its 
agents was undoubtedly large enough to embrace all purposes 
connected with the business of placing the amount of insurance 
stated. Manifestly, as stated by Clark of the brokerage com- 
pany, the whole business could not be transacted at one tine, 
and the whole amount placed as desired, where the allotment to 
each company, of the aggregate amount of $75,000 was not more 
than $2,500. It necessarily involved a negotiation with the agents 
of the different companies, as testified to, the tentative binding 
of the risks and the contingency of the rejection by a company 
of the risk, when reported by its agent, and the substitution of 
other risks for those displaced, while the purpose of securing 
the aggregate amount was still unaccomplished. There is no 
suggestion that there was unreasonable delay on the part of 
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the Negley & Clark Company in distributing this large amount 
of insurance. Clark testifies, and his testimony is nowhere con- 
tradicted in answer to the question, “Did you succeed in placing 
the desired amount of $75,000?” 

“T can’t say that we had $75,000 at any one time; we had poli- 
cies on and policies off, and I couldn’t say as to just how much 
we had at any one particular time. We would get a policy, for in- 
stance, to-day, and maybe to-morrow, or a few days afterward, 
we would get a notice of cancellation from the agent, or a letter 
or telephone message, or some other request for a return of 
that policy, and after holding the policy five days, because the 
policy provides five days, we would return it.” 

It plainly appears, then, that when the notice of cancellation 
was sent by the defendant to the Negley & Clark Company, the 
whole business committed to them by the plaintiff was in fieri, 
and the reception of such a notice seems to us, under the cir- 
cumstances of this case, clearly within the scope of their au- 
thority, as representing the plaintiff. Whether they neglected 
their duty as to reporting such cancellations and other mat- 
ters to their principal, does not in this case concern the de- 
fendant. The policies issued were, by the permission of the 
plaintiffs, in the possession of their agents, and it would seem 
that it was necessary for them to receive and act upon notices 
of cancellation, in order that other insurance might be obtained 
to replace that canceled. At all events, it appears as a fact that, 
when the fire occurred there was only $39,500 of insurance in 
force, for which no cancellation had been given, although they 
had, from first to last, placed something over $100,000 insur- 
ance. There is no evidence to show that plaintiffs, by word or 
conduct, evidenced any other construction of the scope of the 
authority granted to their agents, than that above stated. We 
think, therefore, the power to receive and act on the notice of 
cancellation, sent to them by the defendant company, was, under 
the circumstances, within the scope of the authority conferred 
upon the Negley & Clark Company, by their employment as 
agents of the plaintiff. 

Though not directly bearing upon the question of the scope 
of the agency in the case before us, it may be well to remark 
that under the situation, so far as it was admittedly created by 
the plaintiffs, the policies were left in the possession of Neglev 
& Clark Company, while the general purpoge of procuring the 
amount of insurance required was being transacted, and that 
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no notice of cancellation from the defendant company, directly 
to the plaintiffs, would have been of as much advantage to the 
latter, as was the notice actually given to the brokers who were 
transacting the business, and upon whom the duty devolved to 
procure other insurance in lieu of that canceled. 

The point decided upon the peculiar facts of the case of Grace 
vs. American Cent. Ins. Co., 109 U. S. 278, 3 Sup. Ct. 207, 27 
L. Ed. 932, apparently relied upon by the court below, does not 
seen applicable to the case before us. In the case referred to, a 
clerk of Grace & Co. was charged with the duty of effecting 
fire insurance upon their property. This clerk employed one 
Moyes, an insurance broker in the city of New York, to obtain 
the required insurance for his principals. Moyes instructed one 
Anthony, another insurance broker in Brooklyn, to procure this 
insurance. Anthony obtained the policy in suit from the gen- 
eral agents of the defendant company, in New York City, mailed 
and delivered the same to Moyes, by whom it was delivered to 
Grace & Co. not later than the day succeeding its date, Septem- 
ber 26th. On the morning of October 6th, one Carroll, for the 
insurance company, verbally notified Anthony that the company 
refused to carry the risk, and required the policy to be returned. 
The property insured was destroyed by fire on the night of Oc- 
tober 6th, or early in the morning of October 7th. At the trial, 
it was admitted that the contract between the parties was fully 
executed upon the delivery of the policy to the insured. In this 
state of facts, the Supreme Court refused to rule that, because 
of the stipulation in the policy, “that any person other than the 
assured, who may have procured the insurance to be taken by 
this company, shall be deemed to be the agent of the assured”, 
notice of the termination of the policy was properly given to 
Anthony, who personally procured the insurance. It is to be 
noted that Anthony’s principal was the intermediate broker, 
Moyes, and that the policy in suit was delivered at once by 
Anthony to Moyes, who at once delivered it to the plaintiff. It 
would seem, therefore, that the court could not do otherwise than 
decide that Anthony’s agency was at an end when the policy was 
procured and delivered to the plaintiff, under the circumstances 
and in the manner above stated. 

Equally fatal to the plaintiff's case was the failure to give im- 
mediate notice of loss, as required by the policy. The fire oc- 
curred July 12, 1904, and the proofs of loss which were not sent 
in until August 11th, some thirty days afterward, was the first 
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attempt to comply with this requirement. This is an important 
provision, the obvious purpose of which is to enable the insurer, 
while the facts are fresh, to investigate the cause of the fire and 
the extent of the loss, and it is not to be frittered away by over- 
indulgent construction favoring the assured, upon grounds which 
are purely personal. If, therefore, we were to agree with the 
plaintiff that the notice of cancellation given by the defendant to 
the Negley & Clark Company was not sufficient to accomplish 
its purpose, and that the policy in suit continued in force not- 
withstanding, yet Negley & Clark Company, being unquestion- 
ably authorized, as brokers and agents of the plaintiff, to pro- 
cure the insurance and receive the policy on their behalf, the com- 
pany having delivered the policy to one so authorized to receive 
it, had no further concern as to the manner in which such agent 
performed his duty, or whether he delivered the policy or not to 
the plaintiff, or kept him otherwise informed as to the execution 
of the contract between the plaintiff and defendant, all these 
being matters inter sese between the plaintiff and its agent. 
The performance of the stipulation of the policy, that the plain- 
tiff should give immediate notice of any loss by fire, in writing, 
to the defendant, not having been waived by the defendant, could 
not therefore be excused by reason of any dereliction on the 
part of the Negley & Clark Company in delivering the policy 
to the plaintiff or in informing it of its existence. Such a reason 
alleged in excuse of the delay would be subjective as to the 
plaintiff and relate to matters for which the defendant was 
clearly in no way responsible. As the only excuse for not send- 
ing immediate notice of its loss to the defendant urged by the 
plaintiff is that the Negley & Clark Company had not informed 
them of the companies with whom insurance on plaintiff's be- 
half had been negotiated, we think that as matter of law, the 
delay of more than thirty days in sending notice to the defend- 
ant, was violative of the condition precedent imposed upon the 
plaintiff, that immediate notice of loss should be sent. For this 
reason, we think that the prayer for peremptory instructions to 
the jury, in favor of the defendant, should have been granted. 

The Pennsylvania act of Assembly, of June 27, 1883 (P. L. 
165), only makes more peremptory the conclusion at which we 
have arrived. Section I of that act provides that the 


Conditions of insurance as to notice of loss * * *_ shall 
be deemed to have been complied with, if the assured or the 
assignee, or either of them, shall furnish the company at its 
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general office * * * the notice of loss within ten days from 
the date of the fire. 


The Supreme Court of Pennsylvania, in Welsh vs. London 
Assur. Corp., 151 Pa. 616, 25 Atl. 142, 31 Am. St. Rep. 786, 
speaking through Mr. Justice Mitchell, after referring to the 
cases of Trask vs. Ins. Co., 29 Pa. 198, 72 Am. Dec. 622, and Ed- 
wards vs. Ins. Co., 75 Pa., 378, said :— 

“But since these decisions, the act of June 27, 1883, has prac- 
tically given a legislative definition of reasonable time, by fixing 
the period of ten days for notice of the fire.” 

The judgment below is therefore reversed. 


UNITED STATES CIRCUIT COURT. 


FRIES-BRESLIN COMPANY, A CoRPORATION 
ORGANIZED AND EXISTING UNDER AND BY 
VIRTUE OF THE LAWS OF THE STATE OF NEW 
JERSEY, 

v8. 


WILLIAM BERGEN and JOHN A. SNYDER, 
CITIZENS OF THE STATE OF PENNSYLVANIA 
AND RESIDENTS OF THE EASTERN DISTRICT 
THEREOF. 

HEADNOTE. 


An insurance broker is justified, when placing renewals, in assuming 
that the assured still complies with the requirements of the standard policy 
form unless he is advised to the contrary. 


On motion for judgment non obstante veredicto and for a new 

trial. 
HOLLAND, J. 

All these policies are standard policies, used by all first-class 
companies insuring property in the states of New York, Penn- 
sylvania and New Jersey, and the clause against chattel mort- 
gages appears in all of them. It follows then-that as the de- 
fendants were not informed by the plaintiff of the existence of 
a chattel mortgage, or any other fact tending to invalidate the 


policies, they (the defendants) were justified in assuming that 
VOL. XXXVIII.—24. 
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the same condition as to the property existed at the time of the 
renewal, and that the acceptance of standard policies in the re- 
newal, of a similar kind, would be entirely proper. They were 
acting, in our judgment, in accordance with the requirements of 
faithful and careful brokers in thus renewing this insurance, un- 
less, in law, they were required to go farther and inquire for 
themselves whether or not the insured had done anything which 
would make a renewal of the insurance, in the form as thereto- 
fore, invalid, and to post the insured as to the conditions in the 
policies, whether requested to do so or not. The duty of the 
agent is correctly stated in Cyc. vol. 22, p. 1448 :— 

“As between the insured and his own agent or broker au- 
thorized by him to procure insurance there is the usual obliga- 
tion on the part of the latter to carry out the instructions given 
him and iaithfully discharge the trust imposed in him, and he 
may become liable in damages for breach of duty. If he is in- 
structed to procure specific insurance and fails to do so he is 
liable to his principal for the damage suffered by reason of the 
want of such insurance; and a general undertaking to keep the 
property of the principal insured will render the agent liable for 
negligence in not securing or renewing insurance on the prop- 
erty. In either case the liability of the agent with respect to 
a loss is that which would have fallen upon the company had the 
insurance been effected as contemplated; any negligence or 
wrongful act of the agent defeating in whole or in part the insur- 
ance which he is directed to secure or maintain will render him 
liable to his principal for resulting loss and such agent is also 
liable if he places the insurance in companies not authorized by 
law to do business in the state, the policies being void on that 
account.” 

This summary of the law as to the responsibility of the broker 
to his principal, so far as it goes, is fully sustained by the cases 
cited, and they go no further than to require that the agent 
shall carry out the instructions given him and faithfully ais- 
charge the trust imposed in him, and if he be instructed to pro- 
cure specific insurance, he must do so, or where there has been 
a general undertaking to keep the property of the principal in- 
sured, the agent will be held liable if he neglects to renew the 
insurance on the property. The defendants here had been the 
agents of the plaintiff since 1893, and had therefore assumed a 
general responsibility to keep the property of the principal in- 


sured by securing a renewal of the insurance from time to time, 
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but there is nothing in the above statement of the law which 
would indicate that the agent was to do other than faithfully 
carry out the instructions given him, which, if done in accord- 
ance therewith, in securing and renewing the insurance, he has 
done his whole duty, and if the insured leaves his agent in 
ignorance and fails to keep him properly informed as to the 
condition and use of the property and permits him to secure a 
renewal of insurance, which may be afterward avoided by rea- 
son of some act of the insured, of which he fails to inform his 
agent, he cannot afterward hold the agent responsible. Of course, 
if the agent fails to carry out the instructions given him by his 
principal in any particular, or if he secures insurance in compa- 
nies which subsequently turn out to be insolvent, or if the agent 
be put in possession of the necessary information and yet neg- 
ligently secures invalid policies,.or if the agent, either volun- 
tarily or upon request made by the insured, erroneously informs 
the insured of the conditions of the policies, he will be held in 
law to be negligent in the performance of his duty as agent and 
responsible for any loss that may result of the insured by reason 
of the invalidity of the insurance. 

No case has been brought to the attention of the court in 
which the agent has been held responsible for a failure to coi- 
lect on policies procured by the latter in obedience to instruc- 
tions, but in all of them there was something more in order to 
make the agent liable; some wrongful act on his part. In Kaw 
vs. Hogsett, 73 Mo. App. 432, the agent secured insurance in an 
insolvent company; in Baxter vs. Jones, 6 Ontario Law R. 360, 
the agent undertook to notify the companies already holding 
policies of this additional insurance, and failed to give the notice; 
in Landusky vs. Bierne, 80 App. Div. (N. Y.) 272, the agent was 
instructed to secure a “good policy in a very good company”, 
enforcible in New York or Pennsylvania, which the agent failed 
to do; in Park vs. Hamond, 4 Campbell 344, there was a failure 
to follow instructions and secure insurance from Malaga and 
Gibraltar to Dublin, the agent having only secured it from Gib- 
raltar to Dublin. He was held liable for his failure to cover the 
goods loaded to Malaga; in French vs. Reed, 6 Binney (Pa.) 
308, the agent was to secure insurance from Philadelphia to 
Santiago and two ports on the island, and secured the insurance 
to one port only; in Millikin vs. Woodward, 64 N. J. L. 444, the 
agent informed of all the facts misstated the ownership, and was 
held liable; in Kroeger vs. Pitcairn, 10t Pa. St. 311, the broker 
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was held liable where he erroneously told the insured that the 
conditions in the policies iorbidding the keeping of kerosene oil 
applied only to more than one barrel; and so through all the 
cases where the question has arisen the agent or broker has been 
held liable only where he has either omitted to follow out the 
instructions of his principal, or assumed to inform his principal, 
either voluntarily or by request, of the conditions in the policy, 
and misled the principal by giving him erroneous instructions. 

The defendants had undertaken generally to keep the property 
of the plaintiff insured, and they had done so from 1893, the time 
when they had assumed this responsibility. Before the final re- 
newal the principal had directed the defendants to secure “good 
insurance and at the very best rate they could get”. No further 
or different directions were given them, and these were faith- 
fully carried out. They were not informed of any facts or cir- 
cumstances existing at the time of the final renewal which would 
require insurance containing different conditions than those 
contained in the policies preceding, but, upon the other hand, 
the actions of the president of the plaintiff company, the facts 
and circumstances surrounding the mortgage transactions, all 
tended, so far as that matter was concerned, to persuade the de- 
fendants to believe that nothing had been done to require a 
different form of policy, and they were therefore justified in act- 
ing as they did. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL 


In the dictum of the above case the court seems to hold that an agent 
is responsible to the assured if he secures insurance in companies which 
subsequently turn out to be insolvent. This doctrine we do not believe 
has received the mature consideration it would have had if that concise 
point had been at issue. The weight of authority seems to be that there 
must be something more shown of the negligence of the agent than merely 
that the companies in which he places policies eventually turn out to be 
insolvent. 
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SUPREME COURT OF IOWA. 


PADRNOS 
v8. 


CENTURY FIRE INS. CO.* 


wah OF PROMISSORY WARRANTY—WAIVER—ESTOP- 

PEL. 

An insurance policy, by conditions against transfers and incumbrances, 
was forfeited by the sale of the property and the giving of a pur- 
chase price mortgage thereon. Thereafter a soliciting insurance 
agent, knowing all the facts, and at the instance of a proposed pur- 
chaser of the subsequent mortgage, undertook to protect the mort-: 
gagee’s interest by procuring an assignment of the policy to the 
purchaser. The policy was sent to the proper officers, who had 
knowledge of the transfer of the property, and was assigned, and a 
new premium note taken from the purchaser, all of which was done 
in compliance with the conditions of the policy. Held, that inas- 
much as the knowledge of its agent as to the mortgage was the 
knowledge of the company, and that the breach of the conditions 
occurred before the assignment, and the purchaser did nothing there- 
after to forfeit the policy, the company was estopped to insist on a 
forfeiture of the policy as against the purchaser. 


{For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 
AGENCY FOR INSURED OR INSURER. 
Nor could the company claim that in the transaction the agent was the 


agent of the purchaser so as to defeat the imputation of notice to 
the company. 


[For other cases, see Insurance, Dec. Dig. § 378.] 

FORFEITURE—PROMISSORY WARRANTY—RETENTION OF 
PREMIUMS—ESTOPPEL. 

Where an insurance company has knowledge, both through its insur- 
ance agent and adjuster, of facts which avoid the policy in toto and 
thereafter consents to an assignment of the policy to the purchaser 
and takes his notes for premiums in lieu of the notes of the seller 
and retains the premiums paid and at no time offers to return the 
same, the company is estopped to set up the invalidity of the policy: 

[For other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392.] 


Appeal from District Court, Tama County; C. B. Bradshaw, 
Judge. 

Action upon a policy of fire insurance issued originally to J. 
W. Nash and by him assigned with the knowledge and consent 
of the defendant company to plaintiff. The loss is admitted, but 
defendant relies upon a breach of the conditions of the policy 
with reference to incumbrances on the property insured. 
Plaintiff claims that this was waived, and on this issue the case 


* Decision rendered, Jan. 13,1909. 119 N. W., 133. 
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was tried to the court, a jury being waived, resulting in a judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


READ & READ, for Appellant. 
STRUBLE & STIGER and F. DoLEzAL, for Appellee. 


DEEMER, J. 

Being a law case, and having been tried as such to the court 
without the intervention of a jury, the judgment, like the ver- 
dict of a jury, is to be sustained if there is any substantial evidence 
in its support. In stating the case, that aspect most favorable 
to plaintiff must, for the reason above stated, be adopted as a 
basis for the legal propositions involved. The original policy 
which was issued to Nash was for the sum of $1,500, and cov- 
ered a two-story frame shingle and metal roof building and ad- 
ditions thereto occupied by assured as a hotel and located in the 
town of Chelsea. Loss, if any, was made payable to mortgagee 
as his interest might appear at the time of loss. The policy, 
among other things, provided that it should be void in the event 
there be any contract of sale or to sell the subject of insurance 
or any part thereof, or if the subject of insurance or any part 
thereof be or become incumbered by mortgage or other lien or 
be or become liable in any way to any lienholder, or if any 
change or diminution take place in the interest, title, or pos- 
session of the subject of insurance, or if any person other than 
the insured now have or shall hereafter acquire any interest in 
or lien on the property insured or any part thereof or if the 
policy be assigned before a loss. It also contained the following 
provision :— 


This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provi- 
sions, agreements, or conditions as may be indorsed hereon or 
added hereto, and no officer, agent or other representative of 
this company, except the president or secretary in Des 
Moines, lowa, shall have power to waive, change or modify 
any provision or condition of this policy, except'!such as by 
the terms of the policy may be the subject of agreement in- 
dorsed hereon or added hereto, and as to such provisions and 
conditions no officer, agent or representative, except the 
president or secretary in Des Moines, Iowa, shall have such 
power, or be deemed or held to have waived, changed or 
modified such provisions or conditions, and such waiver, if 
any, shall be written upon or attached hereto, nor shall any 
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privilege or permission affecting the insurance under this 
policy exist or be claimed by the insured unless so written or 
attached. 


In his application for insurance Nash stated that the property 
was incumbered by mortgage in the sum of $1,400, the indebt- 
edness maturing in the year 1909, and that there was $1,500 of 
insurance on the property. The policy was issued on this ap- 
plication July 26, 1905, and the loss occurred September 4, 1906. 
On January 18, 1906, Nash sold and conveyed the insured prop- 
erty to plaintiff, Padrnos, and he (Padrnos) on the same day ex- 
ecuted a mortgage upon the property to secure $345 of the pur- 
chase price. During the negotiations which resulted in the sale 
of the property, one Sell, who was considering the advisability 
of buying the mortgage, was desirous, in the event he purchased 
the same, to have the insurance renewed in favor of plaintiff. 
and he went to one Stoddard, who was defendant's agent, and 
it was agreed between them that the policy might be renewed; 
Stoddard stating that he could arrange the insurance so that Sell 
might have the benefit thereof in the event he took the mort- 
gage. Pursuant to this arrangement, Stoddard sent the Nash 
policy to the defendant company, and on January 23, 1906, it 
consented to the assignment of the policy to plaintiff, and on the 
same day plaintiff executed his premium note to the defendant 
in lieu of the original one given by Nash, and Nash made a 
formal assignment of the policy to plaintiff. Plaintiff's premium 
note called for payments of $23.75 each on july 26th of each of 
the succeeding five years including the year 1907. On July 31, 
1906, plaintiff paid the premium maturing on July 26, 1906, and 
this has not been returned to him by the defendant. Upon the 
back of the policy are the following among other indorsements: 
“Century Fire Insurance Co., Des Moines, lowa: This entry 
and indorsement is made and shall be held to be subject to the 
condition that this policy is now in full force, and that there has 
been and is now no violation on the part of the assured of any 
condition or stipulation in said policy, except as fully expressed 
hereon. Policy No. 20142. Date of policy July 26, 1905. Lo- 
cation of risk lots 2 and 3, block 1, Hunter’s Add’n to Chelsea, 
lowa. Entry made and agreed to on the 23d day of January, 
1906. Name J. W. Nash. This policy is assigned to Jos. L. 
Padrnos, purchaser. Geo. J. Delmege, Pres.” A copy of plain- 
tifi's note was also attached to the policy. It reads as follows: 
“For value received in policy No. 20142, dated on 20th day of 





— 





— 
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January, 1906, issued by the Century Fire Insurance Company, 
promise to pay to said company at its office in Des Moines, 
Iowa, the following sums on the dates specified, viz.: $23.75 
on the 26th day of July, 1906; $23.75 on the 26th day of July, 
1907; $23.75 on the 26th day of July, 1908; $23.75 on the 26th 
day of July, 1909; $23.75 on the 26th day of July, 1910—with- 
out interest if paid when due. If not paid when due then this 
note is to bear interest at the rate of six per cent per annum 
from its date, and it is hereby agreed that in the event of loss 
under this policy this note shall become due and payable and 
shall be deducted from amount of loss, and, further, if the 
amounts of this note are not paid at maturity, then this policy 
shall be suspended, and the company shall not be liable for any 
loss or damage that may occur to the property insured while 
this note shall be overdue and unpaid, and that the whole 
amount of premiums shall be considered earned and payable. 
Jos. C. Padrnos.” It appears that one Prill held the original 
mortgage, and that Sell purchased the mortgage made by plain- 
tiff to Nash relying upon the statements made by the agent, 
Stoddard, as to the insurance. 

There can be no doubt that the policy issued to Nash was for- 
feited not only by reason of his sale of the property, but by rea- 
son of the execution of the second mortgage thereon which was 
afterward acquired by Sell. Of this defendant’s soliciting agent. 
Stoddard, had full knowledge. This agent also knew that both 
plaintiff and Sell wanted insurance upon the property for. their 
protection, and he undertook to procure it for them through the 
form of an assignment of the old policy to plaintiff. Defend- 
ant’s general officers knew of the transfer and sale of the prop- 
erty to plaintiff and consented thereto, and Stoddard, the agent, 
knew of the second mortgage executed by plaintiff to Nash and 
by him sold to Sell when he sent the old policy to the defendant 
company to be so arranged as to afford insurance which would 
protect Sell, who down to that time had had no connection with 
the property. His knowledge, even though he were nothing 
more than a soliciting agent, was the knowledge of the com- 
pany, and, in assenting to the assignment and accepting plain- 
tiff’s notes for the premium, it waived the breach of the condi- 
tions of the policy hitherto mentioned, unless it be found, as 
argued by defendant, that there was nothing more than an as- 
signment of the policy without knowledge on the part of the 
company of any breach of conditions. These breaches of condi- 
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tion occurred before any assignment of the policy by Nash, and 
nothing was done by either plaintiff or Sell after the defendant 
consented to the assignment and accepted plaintiff's note which 
would avoid the policy. All breaches occurred before that time, 
and while Nash was the insured under the policy. If avoided’ 
at any time, it was before any attempt was made to make it 
payable to plaintiff, and of this defendant must be held to have 
had knowledge through its soliciting agent, Stoddard. More- 
over, there was something more than an assignment of the 
policy to plaintiff. There was an attempt to make it cover the 
property in such a way as that it should benefit the second mort- 
gagee, and plaintiff, instead of assuming Nash’s obligations on 
his premium note, made a new note of his own which differed 
in some respects from that given by Nash. Under the authori- 
ties, notice to Stoddard of the second mortgage was notice to 
the defendant company, and by accepting plaintiff's note for the 
premium and consenting to the assignment it waived the for- 
feitures and estopped itself from relying thereon. McKibban vs. 
Ins. Co., 114 lowa 41, 86 N. W. 38; Hagan vs. Ins. Co., 81 lowa 
321, 460 N. W. 1114, 25 Am. St. Rep. 493; Key vs. Insurance Co., 
77 lowa, 174, 41 N. W. 614; Jordan vs. Ins. Co., 64 lowa 216. 
19 N. W. 917; Bennett vs. Ins. Co., 70 lowa, 600, 31 N. W. 948; 
Erb vs. Ins. Co., 99 Iowa 727, 69 N. W. 261. 

Appellant’s only response to this is that Stoddard was plain- 
tiffs agent in obtaining consent to the assignment of the policy, 
and that in no event should Stoddard’s knowledge of the ad- 
ditional incumbrance be attributed to it. Stoddard was not, as 
we think, plaintiff's agent. Nor was he the agent of any one 
save the defendant. The effect of the transaction was the issu- 
ance of a new policy to the plaintiff, and Stoddard’s knowledge 
of the conditions was binding upon defendant. Even were it an. 
assignment, it was an assignment of a lapsed or forfeited policy, 
and when defendant accepted plaintiff's premium note and con- 
sented to the assignment of the policy to plaintiff, knowing that 
he believed it to be a valid contract, and as he did nothing there- 
after to forfeit the policy, we think defendant is estopped from 
relying upon the breach of conditions occurring prior to the 
assignment and execution of the premium note. This is, in ef- 
fect, the holding in Medearis vs. Anchor Ins. Co., 104 Iowa 88 
73 N. W. 495, 65 Am. St. Rep. 428; Ellis vs. Ins. Co., 68 Iowa 
578, 27 N. W. 762, 56 Am. Rep. 865; s. c., 64 Iowa 507, 20 N. 
W. 782; City Ins. Co. vs. Mark, 45 Ill. 482; Ellis vs. Ins. Co. 
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(C. C.) 32 Fed. 646; Furbush vs. Consolidated Ins. Co. (Iowa) 
118 N. W. 371. See, also, Cooley on Insurance, vol. 2, p. 1531, 
and cases cited. We believe the forfeiture was waived, and that 
plaintiff is estopped from relying thereon. Had there, been no 
substitution of parties upon a new and adequate consideration, 
a different question might arise; but, in accepting plaintiff's 
notes and reviving the lapsed policy, a new consideration was 
created, and all previous forfeitures or grounds for forfeiture of 
which defendant had knowledge were waived. 

2. Moreover, after defendant had knowledge both through 
its soliciting agent and adjuster of facts which avoided the policy 
at the time of the assignment making it absolutely void and of 
no effect in plaintiff's hands from the very beginning, it accepted 
and retained both the premium note and the cash installment, 
and has at no time offered to return the same. As the policy 
was utterly void in plaintiff's hands from the beginning, if de- 
fendant’s contention be correct, we think it estopped itself from 
relying upon the invalidity of the policy by retaining the cash 
paid and the premium note. See, as supporting this view, Hol- 
lis vs. Ins. Co., 65 Iowa 454, 21 N. W. 774; Mershon vs. Ins. 
Co., 34 lowa, 87; Keenan vs. Ins. Co., 12 lowa 126. The facts 
distinguish this case from many of those relied upon by appel- 
lant, in this, that here there never was any valid policy in plain- 
tiff’s hands, if defendant’s contention be correct, while in the 
cases relied upon by appellant there was a valid contract under 
which the insurance company was entitled to its premiums; thie 
assured being at fault or guilty of some breach of the conditions 
of policy rendering it void, not from the inception, but from the 
time the breach occurred. 

The trial court was right in holding the defendant liable, and 
its judgment must be, and it is, affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


See, also, as bearing on this case, the case of Eagle Fire Co. vs. 
Lewallen, with appended note, reported in this number of the Insurance 
Law Journal. No special stress is attached in the decision to the original 
provision in the policy against waiver except through written indorse- 
ment. It is conceded that the original policy had been rendered void 
by the subsequent sale without consent. The assignment with a knowl- 
edge of the facts by the solicitor is treated as a new and independent 
contract for a new consideration, according to the view taken by the 
court. The form of an assignment was adopted simply as a method of 
making a new contract in lieu of issuing a wholly independent policy. 
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The old contract was revivified for this purpose with a knowledge of 
the facts on the part of the solicitor which, under the circumstances, 
was the knowledge of the company. The doctrine that the knowledge 
of the solicitor regarding matters made known to him prior to the 
execution of the policy is imputable to the company has received strong 
support by the courts on the theory that before the execution of the 
policy his powers are co-extensive with the business intrusted to his 
care. See West End Hotel & Land Co. vs. Ins. Co., 74 Fed. 114. Those 
duties are, among others, to obtain and report to his superiors the es- 
sential facts regarding the contract desired. Though this rule is sup- 
ported by the weight of authority, a contrary rule has been asserted 
by some of the courts, and it has been held that a company is not 
affected by statements made to its solicitors. See Tebbetts vs. Mut. 
Ins. Co., 3 Allen 569, Reed vs. Ins. Co., 17 R. I. 785. So in the case 
of L. & L. & G, Ins. Co. vs. Van Os, 63 Miss. 302 it was held that such 
knowledge of the keeping of prohibited articles was not notice to the 
company. But it will be noted that in the present case the knowledge 
of the solicitor related to matters that were at the very basis of the 
contract, not to those whose subsequent violation might impair it. As 
to all that occurs subsequent to the execution and delivery of the policy 
the authority of the solicitor is at an end. 


SUPREME COURT OF ILLINOIS. 


PARKHURST-DAVIS MERCANTILE CO. 


v8. 


MERCHANT UNDERWRITERS AT THE 
INDEMNITY EXCHANGE er Au." 


ACTION ON POLICY—NATURE AND FORM. 

Though an action at law may be brought, a court of equity will take 
jurisdiction of a suit to enforce payment of a fire policy issued by 
an unincorporated association composed of corporations, firms, and 
individuals for the purpose of issuing insurance policies to its mem- 
bers on the mutual plan because the remedy in equity is more ade- 
quate, the procedure in equity being peculiarly adapted to enforce 
the performance of any personal act required of the manager or 
committee of the association to obtain satisfaction of the decree. 


[For other cases, see Insurance, Cent. Dig. § 1517; Dec. Dig. § 608.] 
FIRE INSURANCE—FRAUD OF INSURED. 


The agent of an unincorporated association issuing policies to its mem- 
bers on the mutual plan offered to write a policy on the mercantile 


* Decision rendered, Dec. 15,1908. Rehearing denied Feb. 4, 1909. 
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stock of insured on the basis of the board rate with 15 per cent off. 
The agent was told by the insured what the board rate was, and he 
could not write insurance on the terms which he proposed. He 
then offered to make a flat rate less 15 per cent, which offer was 
accepted, and a policy was issued. The policy was reissued from 
time to time without request from insured. There was nothing in 
the policy from which it could be inferred that the rate was fixed 
with reference to the rate paid for other insurance. Held, that re- 
newal policies were not void because of the failure of insured to 
give information as to the cost of other insurance. 


[For other cases, see Insurance, Dec. Dig. § 288.] 


FIRE INSURANCE — CONTRACTS—CONSTRUCTION— “CON- 
CURRENT”. 


A provision in a fire policy, “$150,000 total concurrent insurance per- 
mitted”, is at most ambiguous and susceptible of more than one 
construction, and hence the construction most favorable to insured 
must be adopted, and it must be construed to permit other insur- 
ance to the amount of $150,000; the word “concurrent” meaning 
“running with”. 

[For other cases, see Insurance, Cent. Dig. § 871; Dec. Dig. § 336.] 


FIRE INSURANCE—DISCHARGE FROM LIABILITY. 


In an action on fire policies, the claim of insured against a water com- 
pany for its failure to iurnish sufficient water or pressure was com- 
promised. Insured acted in good faith, and the compromise was 
made by attorneys acting for all insurers. Held, that an insurer 
could not defeat a recovery on its policy on the ground that insured 
had released the water company from liability, and had thereby pre- 
vented subrogation. 


[For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.] 


FIRE INSURANCE—DISCHARGE FROM LIABILITY. 


Where property destroyed by fire could not have been saved had a water 
company not been negligent in furnishing an insufficient supply of 
water or insufficient pressure, the iact that insured released the 
company from liability did not defeat a recovery on a tire policy on 
the ground that such release prevented subrogation on the part of 
insurer. 


[For other cases, see Insurance, Cent. Dig. §:1499; Dec. Dig. § 603.] 


Appeal from Appellate Court, First District, on Error to Su- 
perior Court, Cook County; Joseph E. Gary, Judge. 

Suit by the Parkhurst-Davis Mercantile Company against the 
Merchant Underwriters at the Indemnity Exchange and others. 
From a decree of the Appellate Court (140 Ill. App. 504), af- 
firming a decree for complainant, defendants appeal. Affirmed. 


BARGER & Hicks, for Appellants. 
FREDERICK A. BROWN, WILLIAM F. ScHocH, LEE MUNROE, 
and GrorGE A. KLINE, for Appellee. 


CARTWRIGHT, C. J. 
The Merchant Underwriters at the Indemnity Exchange, an 


association engaged in insuring its subscribers or members 
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against loss or damage by fire or lightning and doing business 
in the city of Chicago, issued two policies of insurance to the 
Parkhurst-Davis Mercantile Company, a corporation of the 
state of Kansas, on its wholesale grocery stock in the city of 
Topeka—one for $10,000 and the other for $20,000. On Feb- 
ruary 13, 1904, while the policies were in force, the property in- 
sured was burned, and the Underwriters having refused to pay 
the amount of the policies, the mercantile company filed its bill 
in equity in the Superior Court of Cook County against the Un- 
derwriters and the manager and a number of members to en- 
force payment. The nature of the business carried on by the 
Underwriters and the agreement executed by subscribers 
were explained at length in the case of Warfield-Pratt-Howell 
Co. vs. Williamson, 233 Ill. 487, 84 N. E. 706, and need not be 
repeated here. The defenses interposed by answer to the bill 
were, first, that the rate of premium to be paid was to be 15 per 
cent less than the rate at which the complainant’s other insur- 
ance was written, and the complainant falsely represented that it 
was obtaining its other insurance at a much less rate than it 
was, in fact, paying, and thereby induced the managers of 
the Underwriters to issue the policies at a less premium rate 
than otherwise would have been charged; second, that the poli- 
cies were to be void if the insured had other insurance on the 
property exceeding $150,000, including these policies, and at the 
time the fire occurred there was insurance on the property 
amounting to $160,000; third, that the complainant, by releas- 
ing the receiver of a water company from, liability for the loss, 
released and discharged the Underwriters. Another defense not 
set up by the answer is that the complainant had a complete and 
adequate remedy at law, and for such reason could not main- 
tain the suit. Upon a hearing the court found the equities for 
the complainant and entered a decree in its favor for $32,512.50, 
together with costs, and ordered the committee of the Under- 
writers to pay the same out of funds on hand. The defendants 
sued out a writ of error from the Appellate Court for the First 
District. and that court affirmed the decree. From the judg- 
ment of the Appellate Court this appeal was prosecuted. 

The defendants demurred to the bill, alleging as one ground 
of their demurrers that the complainant had an adequate remedy 
at law; but, when the demurrers were overruled, they did not 
stand by them. They answered on the merits, without setting 
up the claim that the complainant had an adequate remedy at 





366 Insurance Law Journai. [Mar., 1909. 


law. But, if the question whether a court of equity could grant 
the relief sought by the bill is proper to be considered, it is an- 
swered by the decision in Warfield-Pratt-Howell Co. vs. Wil- 
liamson, supra. It was there held that, although an action at 
law could be brought, a court of equity would take jurisdiction 
on the same facts and grant relief because of the special cir- 
cumstances of the situation and because the remedy in equity 
is more adequate; the procedure in courts of equity being pecu- 
liarly adapted to enforce the performance of any personal act 
required of the manager or committee in order to obtain satis- 
faction of the decree. 

The first defense on the merits alleged in the answer and now 
insisted upon is that the policies were void because of the fraudu- 
lent practices of the complainant in concealing from the man- 
ager of the Underwriters the rates paid by it to other insurers 
on the same risk. Probably the usual method of insurance by 
the Underwriters was to fix a premium rate 15 per cent less 
than other insurance companies. But that was not the con- 
tract with the complainant. There is nothing of that kind in 
either policy, nor anything from which it could be inferred that 
the rate was fixed with reference to the rate paid for other in- 
surance. It is stated below the signature that, when a request 
for insurance is made, the subscriber should inform the mana- 
ger what the insurance companies’ rates are, and, where the in- 
surance companies’ rates vary, the highest prevailing rate is to 
be given. Indorsed on the back of each policy is an amount pur- 
porting to be a premium, with a deduction which in fact appears 
to be 15 per cent, but there is nothing in the nature of a contract 
on the subject. The insurance was renewed at different times, 
and the agent of the Underwriters who called on the president 
of complainant and secured the first insurance offered to write 
the business on the basis of the board rate with 15 per cent off. 
He was told that the board rate was eighty-five cents, and he 
could not write the insurance on the terms which he proposed. 
He then offered to make a flat rate of seventy-five cents less 15 
per cent and that offer was accepted, and the first policy was 
issued in October, 1901, for $20,000. In June, 1902, another 
policy for $10,c00 was issued on the same risk and at the same 
rate, not based on the cost of other insurance at all. No re- 
quest was ever made for any renewal of the policies, but new 
polices were sent to the complainant from time to time, about two 
weeks before the expiration of the existing policy. One of these 
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policies was sent to the complainant on October 13, 1902, renew- 
ing the insurance for one year. On May 29, 1903, another policy 
was sent renewing the one for $10,000, which would expire June 
15, 1903. On October 13, 1903, another policy in renewal of the 
one for $20,000 was sent to the complainant. The policies of 
May 29, 1903, and October 13, 1903, were the policies in force 
at the time of the fire, and they were sent to the complainant by 
the Underwriters without any application or representation and 
on the same terms as the previous policies. There was a post- 
script to each of the letters inclosing renewal policies relating 
to or calling for information as to the insurance companies’ 
rates, but there was no answer to either of them, and the Un- 
derwriters neither canceled the policies nor demanded the infor- 
mation. The agent who first took the insurance could have 
easily ascertained the board rate or the rates of other insurance 
companies, and the Underwriters could have learned at any time 
what they were. As the insurance of the complainant was not 
based on the alleged system or practice but upon a special con- 
tract, and the subsequent policies were mere renewals of the 
first, they were not void because of a failure to answer the ques- 
tions or give the information. If the Underwriters considered 
the information material or ground for canceling the policies, 
the proper course would have been to have insisted on an answer 
or canceled the policies. 

Fach policy provided that it should be void, unless otherwise 
provided by agreement indorsed thereon or added thereto, if 
the insured had other insurance on the property, and each policy 
contained the following: ‘$150,000 total concurrent insurance 
permitted.” The complainant had insurance aggregating, with 
these two policies, $160,000, but did not have other insurance 
beyond the amount specified if they were excluded. The con- 
troversy over the language quoted is whether concurrent insur- 
ance means insurance including the policies in question or other 
insurance concurring with it. “Concurrent”, as used in the poli- 
cies, means running with, and it would not be strained or un- 
natural construction to say that the parties meant $150,000 of 
other insurance running with these policies. There is evidence’ 
tending to show that the parties so understood the meaning of 
the permission given. After the loss occurred and proofs were 
called for, the complainant furnished to the Underwriters a list 
of the policies, amounting in all to $160,000, and there was a 
notation on the bottom of that list of the board rate at $1.05. 
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On March 26, 1904, the manager wrote the complainant that he 
had received the list of companies, and noted that the board rate 
was $1.05, making that a ground of objection, but saying noth- 
ing about the other insurance exceeding the limit. No objec- 
tion on that ground was made at the time or for a long time 
afterward, and the inference would be that the Underwriters 
understood the provision as to concurrent insurance the same 
as the complainant. The most that can be said of the provision 
is that it was ambiguous, and, being equally susceptible of more 
than one construction, that one must be adopted which is most 
favorable to the insured. It would have been a very easy mat- 
ter to have made the provision perfectly clear and definite, and, 
in view of the rules of construction, we interpret the provision 
as permitting other insurance concurring with that of the Un- 
derwriters to the amount of $150,000. 

The third ground of the defense is that the complainant re- 
leased the Topeka Water Company and its receiver from lia- 
bility for the loss, and thereby discharged the Underwriters by 
preventing subrogation. The water company was in the hands 
of a receiver, and the insurance companies employed attorneys 
who filed an intervening petition in the name of the complain- 
ant in the receivership proceeding, alleged that the loss oc- 
curred by reason of the fault and negligence of the water com- 
pany. An agreement was entered into on April 21, 1904, be- 
tween the attorneys acting for the insurance companies and the 
complainant, by which the several insurance companies were to 
be entitled to such an amount as the amount of insurance paid 
by them should bear to the whole amount of the loss, and they 
should each pay the costs of the litigation on the same basis. 
The attorneys compromised the claim, and the proportion of 
the moneys received to which the Underwriters would be enti- 
tled on payment of their policies was reserved for that associa- 
tion. The complainant acted in perfect good faith and the com- 
promise was made by attorneys acting for all the insurance com- 
panies, so that the defense could not avail if there had been a 
liability of the water company. It was necessary for the de- 
fendants to prove that such a liability existed, and this the) 
failed to do. The evidence showed that, whatever fault or neg- 
lect there may have been on the part of the water company in 
furnishing an insufficient supply of water or insufficient pressure, 
the property could not have been saved if there had been no 
such negligence. 
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We conclude that the decree of the Superior Court was in ac- 
cordance with the equities of the parties, and that the Appellate 
Court did not err in affirming it. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


SUPREME COURT OF ARKANSAS. 


COMMERCIAL FIRE INS. CO. 
v8. 


BELK.* 


WAIVER OF CONDITIONS OF POLICY—AGENTS. 


Where a local fire insurance agent intrusted with blank policies signed 
by the company, with power and authority to solicit insurance, and, 
when obtained, to fill the blanks in the policies, receive the premi- 
ums, and issue the policies, told insured that her policies were “all 
right”, though he knew she had contracted to sell the property, 
there was a waiver of the condition of the policies as to sole and un- 
conditional ownership of the property insured, and this; though the 
agent drew the contract of sale, as there was nothing in that act 
inconsistent or incompatible with his agency. 


[For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 389.] 


Appeal from Circuit Court, Calhoun County; G. W. Hays, 
Judge. 
Action by Adelia J. Belk against the Commercial Fire Insur- 


ance Company, Judgment for plaintiff, and defendant appeals. 
Affirmed, 


C. P. HARNWELL, for Appellant. 
THORNTON & THORNTON and A. L. WiLson, for Appellee. 


BATTLE, J. 
Adelia J. Belk brought this action against the Commercial 
Fire Insurance Company on two policies of insurance executed 
by the defendant to plaintiff on the 9th day of October, 1906, in- 
suring her hotel and dwelling house in the town of Thornton 
against fire for a period of one year. The policies contained the 
following conditions :— 


* Decision rendered, Dec, 21, 1908. 115 S. W., 172. _ 
Vou. XXXVIII.—25. 
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This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material facts 
or circumstances concerning this insurance, or the subject 
thereof; or if the interest of the insured in the property be 
not truly stated herein; * * * or if the interest of the in- 
sured be other than unconditional and sole ownership ; or if 
the subject of insurance be a building on ground not owned 
by the insured in fee simple; or if the property be or become 
incumbered by mortgage; * * * or if any change other 
than the death of an insured, take place in the interest, title, 
or possession of the subject of insurance. 


If fire occur, the insured shall give immediate notice of any 
loss therein in writing to this company, protect the property 
from further damage * * * and, within thirty days after 
the fire, unless such time is extended in writing by this com- 
pany, signed and sworn to by said insured, stating the knowl- 
edge and belief of the insured as to origin and time of fire, 
the interest of the insured and of all others in the property, 
all incumbrances thereon, and changes in the title, use, occu- 
pation, location, possession, or exposures of said property 
since the issuing of this policy, etc.; * * * or this policv 
shall be null and void. 

In its answer in the action defendant denied that “it was no- 
tified of the fire, or that she [plaintiff] ever furnished a proper 
proof of loss, or otherwise performed all conditions of the said 
policies on her part. 

“It alleged: That Adelia J. Belk was neither the owner of 
nor in the possession of either of said buildings so insured by 
her under said policies at the time of the said fire, and alleged 
that both of said buildings had been sold by Adelia J. Belk to 
Isaac W. Kifer. That she had parted with the possession there- 
of before said fire, without the knowledge or consent of the 
appellant, and that said properties belonged to the said Isaac 
W. Kifer. 

“That Adelia J. Belk had not complied with the conditions of 
the said policies, and that she was not the sole owner of the 
properties as contemplated by and within the meaning of the 
express terms of the said policies, and that she had parted with 
the possession of said properties, and there had been a change 
in the occupancy, contrary to the terms of the said policy.” 

The issues in the case were tried by a jury. In the trial evi- 
dence was adduced tending to prove the following facts: The 
policies of insurance were executed by the defendant to the 
plaintiff as shown by the pleadings. On the 19th of August, 
1907, while the policies were in force, the hotel was totally de 
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stroyed by fire, and the dwelling was damaged, one witness say- 
ing $50, and another from $150 to $200. Notice of the fire was 
given, and proof of loss was made within the time and in the 
manner prescribed by the policies. 

On the 1st day of April, 1907, the plaintiff contracted with I. 
W. Kifer in writing to sell and convey to him the property in- 
sured when the price agreed upon was paid. A. J. Koenigstein 
drew the contract for them. He was at that time the agent of 
the defendant, and was furnished by it with blank applications, 
and blank policies duly signed by the defendant, and was au- 
thorized to solicit insurance and take risks by filling blanks in 
policies and delivering them without advice from the defendant. 
In the course of or after the transaction with Kifer he assured 
the plaintiff that her policies were “all right”. On the 27th day 
of August, 1907, the contract with Kifer was rescinded, and he 
conveyed by quitclaim deed all his interest in the insured prop- 
erty to the plaintiff. 

The court instructed the jury as follows: “If you find from 
the evidence in this case that it was a condition expressed in the 
policy sued on that if the interest of the insured was other than 
unconditional or sole ownership, and not owned by the plaintiff 
in fee simple, then you will find for the defendant, unless you 
further find that these conditions were waived by the agent of 
the insurance company. If you find that this condition was 
waived by the agent of the insurance company, that would be a 
waiver by the company, and the company would be bound by 
a” 

The defendant requested and the court refused instructions 
which ignored and excluded from consideration all evidence 
showing a waiver of the condition of the policies as to uncondi- 
tional and sole ownership, and for that reason were properly 
refused. 

The jury returned a verdict in favor of plaintiff for $1,150. 
Judgment was rendered in her favor for that amount, and the 
defendant appealed. ‘ 

A. J. Koenigstein was the agent of the defendant, and was 
intrusted with blank policies signed by the defendant with power 
and authority to solicit insurance, and, when obtained, to fill the 
blanks in the policy, receive the premiums and issue the policies, 
and consequently had the implied authority to waive the condi- 
tions of the policy. State Mutual Ins. Co. vs. Latourette, 71 Ark. 
242, 74 S. W. 300, 100 Am. St. Rep. 63; Phoenix Ins. Co. vs. 
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Public Parks Amusement Co., 63 Ark. 187, 37 S - 959; _Ger- 
man-American Ins. Co. vs. Humphrey, 62 Ark, “i 35 8. W. 
428, 54 Am. St. Rep. 297, and cases cited. He knew that ap- 
pellee had contracted to sell and convey to Kifer the property 
insured, when the purchase price agreed upon was paid. He 
wrote the contract, and with full knowledge of the transaction 
assured appellee that her policies were “all right”. The appel- 
lant, through its agent, thereby waived the condition in the 
policies as to sole and unconditional ownership of the insured 
property. With the assurance that the policies were all right, 
she rested in the belief her property was insured until it was de- 
stroyed or damaged by fire. Appellant cannot now avoid the 
policies on account of the condition waived. German-American 
Ins. Co. vs. Harper, 75 Ark. 98, 86 S. W. 817, and cases cited; 
Arkansas Mutual Fire Ins. Co. vs. Claiborne, 82 Ark. 150, 162, 
100 S$. W. 751. 

The fact that Koenigstein drew the contract of appellee and 
Kifer did not affect the waiver. Mechem on Agency, § 67; 1 
Clark & Skyles on Law of Agency, § 414. There was nothing 
in that act inconsistent or incompatible with his agency of ap- 
pellant. 


judgment affirmed. 


UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


BECKER 
vs. 


EXCHANGE MUT. FIRE INS. CO. (No.86).* 


PREMIUMS—BROKERS—NON PAYMENT 


Plaintiff applied through-brokers, S. & Co., for certain insurance, which 
they procured in defendant company through G., another broker. 
Plaintiff received the policy January 5, 1907, which provided that, if 
the premium was not paid before the 15th day of the month suc- 
ceeding that in which the policy was dated, it should be void, with- 
out notice or other act on the part of the company. Plaintiff made 
no payment until February 8th, when a check was sent to S..a CO. 
who in turn remitted to G.; but he made no offer to pay the premi- 
ums to defendant until March 1st, when payment was refused be- 


% Decision rendered, Dec. 28,1908. 165 Fed. 816, 
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cause a loss had occurred on February 22d. Held, that both brokers 
were plaintiff's agents, and, she being chargeable with their neglect, 
the policy was forfeited. 


[For other cases, see Insurance, Cent. Dig. § 923; Dec. Dig. § 361.] 
PREMIUMS—NONPAYMENT—WAIVER. 


An insurance broker’s contract with defendant company required pay- 
ment of premiums within forty days succeeding the month in which 
policies were issued. Plaintiff having secured a policy through such 
broker, the premium was charged in the broker’s December account. 
The policy provided for forfeiture unless the premium was paid by 
the 15th of the month succeeding the date of the policy. The pre- 
mium not having been paid on February 18th, the insurance com- 
pany’s representative wrote the broker, claiming that payment 
should have been made by February toth; but no payment was 
made until after plaintiff had suffered a loss on February 22d, when 
payment on that policy was tendered and refused. On March 11th 
the company wrote to the broker inclosing a bill for December 
policies and demanding payment of premiums not later than March 
15th; but there was no evidence that the inclosed bill contained the 
policy in question. Held, that such correspondence did not consti- 
tute a waiver of the policy provision for forfeiture for nonpayment 
ot premiums, 


[For other cases, see Insurance, Dec. Dig. § 302.] 
WAIVER CLAUSE—VALIDITY. 


A clause in a fire insurance policy that no officer or agent of the com- 
pany should have power to waive any provision or condition, except 
as by the terms of the policy might be the subject of agreement in- 
dorsed thereon or added thereto, nor unless such waiver should be 
written on or attached to the policy, and that no privilege or per- 
mission affecting the insurance should exist or be claimed by the 
insurer unless so written or attached, was valid. 

{For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 384.] 

[Authority of insurance agent to waive prepayment of premiums, see 
note to Smith vs. Provident Sav. Life Assur. Soc. of New York, 13 
C. CG. A. 2am 


At Law. Motion by defendant for judgment notwithstanding 
the verdict. 


Davison and SEymour, for Plaintiff. 
H. B. Gru, for Defendant. 
J. B. McPuHERsOoN, D. J: 

After the evidence in this case had been put in the parties 
agreed that there was no question to be submitted to the jury, 
and that the whole controversy was a question of law to be de- 
termined by the court. <A verdict for the plaintiff was there- 
upon taken, subject to a reserved point, and the defendant has 
now mcoved for judgment notwithstanding the verdict. For the 
following reasons, I think the motion should prevail :— 

in December, 1906, the plaintiff, acting through her husband 
and agent, Charles W. Becker, employed Skinner & Co., of 
New York City, a firm of insurance brokers, to place insurance 
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upon certain property in the town of Little Falls. Skinner & 
Co. communicated with their correspondent in Philadelphia, A. 
B. McGuffey, and on December 20th McGuffey took out a policy 
of $2,500 in the defendant company. The policy was serit by 
McGuffey to Skinner & Co., and reached the plaintiff’s hands 
some time before January 5, 1907. It was numbered 16,103, 
and is referred to in the following letter :— 


“Amsterdam, N. Y., Jan. 5, 1907. 
“Exchange Mutual Fire Insurance Co., 
“327 Walnut St., Philadelphia, Pa. 

“Gentlemen—James R. Skinner & Co., our insurance brokers 
in New York City, have sent us policies No. 16,103, 16,104, 16,- 
105, and 16,106 on various risks. These do not bear the indorse- 
ment allowing you to do business in New York State. Are you 
licensed to do business in this state? 

“Kindly send us statement of the condition of your company, 
assets, etc. 

“Yours truly, C. W. Becker, Agt.” 

On January roth the plaintiff's agent addressed a second letter 
to the defendant :— 

“Amsterdam, N. Y., Jan. 10, 1907. 
“Exchange Mutual Fire Insurance Co., 
“327 Walnut St., Philadelphia, Pa. 

“Gentlemen'—Kindly send us invoices for the following of 
your policies: 16,103, 16,105, and 16,106. Please make each 
One out separately. 

“Yours truly, Chas. W. Becker, Agt., by A. V. H.” 


The policy in suit contains a peculiar provision concerning the 
payment of the premium :— 


If the assured fails to make the payment in full hereinbe- 
fore named on or before the 15th day of the month succeed- 
ing that in which this policy is dated, this policy shall be null 
and void, without any notice or other act or thing to be given 
or done by the company, anything hereinbefore to the con- 
trary notwithstanding. 


it will therefore be seen that the plaintiff had possession of 
the policy as early as January 5th, and presumably had knowl- 
edge of the provision just quoted. Nevertheless, although the 
policy distinctly stated that unless payment in full should be 
made on or before January 15th the insurance should cease ipso 
facto, the plaintiff made no payment to any one until February 
8th, upon which date a check was sent to Skinner & Co. to pay 
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certain premiums, among them the premium on the policy in 
dispute. It does not appear when Skinner & Co. remitted to 
McGuffey ; but at all events he made no offer to pay to the de- 
fendant company until March Ist, when he offered to Arthur 
R. Drake, the company’s general agent, a check for the amount. 
This was refused, because meanwhile a fire had destroyed the 
property. The loss occurred on February 22d, and the plaintiff 
sent notice to the defendant under date of February 25th. To 
this notice the defendant replied on February 27th as follows :— 
“Philadelphia, Pa., Feb. 27, 1907. 
“Mr. Charles W. Becker, Amsterdam, N. Y. 

“My Dear Sir—Your favor of the 25th received. The pre- 
mium under your policy has not been paid, and therefore we are 
not interested in the reported loss. 

“We would refer you to the printed conditions of our policy, 
and suggest that you eliminate from your schedule of companies 
the policies of the Exchange Mutual, as we take the position 
that the other companies would be obliged to contribute propor- 
tionately, ignoring the amount of our policy. 

“For your sake, we regret that the premium was not paid 
when due. 

“Yours very truly, Arthur R. Drake.” 

To this letter the plaintiff sent the following answer :— 

“Amsterdam, N. Y., Feb. 28, 1907. 
“Exchange Mutual Fire Insurance Co., 
327 Walnut St., Philadelphia, Pa. 

“Gentlemen-—Yours of the 27th received, relative to policy 
No. 16,103, and premium not having been paid. Beg to advise 
that we sent the James R. Skinner Co. check for this on the 
8th of February, our check No. 6,061. This check paid several 
other policies. We have no doubt but that they sent you the 
remittance, and that through some failure in your office you 
have forgotten to give them, the proper credit. This policy is in 
our possession and it stands against your company. 

“Yours truly, Frances A. Becker, by C. W. Becker.” 

On March 1st the defendant company replied :— 

Philadelphia, Pa., March 1, 1907. 
“Mr. Charles W. Becker, Agent, Amsterdam, N. Y. 

“My Dear Sir—We have your favor of the 24th ult. The pre- 
mium under your policy was due and payable at this office on or 
before January 15th. The business was not received direct from 
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your broker or agent, the James R. Skinner Co. The applica- 
tion was sent to us by another broker, whom we have been urg- 
ing to make settlement, in order to have the insurance effective. 
The situation is unfortunate, and we regret it just as much as 
you do. You will admit, however, that you are responsible for 
the act or neglect of your broker, and no doubt if the business 
had been received direct from the James R. Skinner Co. the 
premium would have been paid, and neither of us placed in this 
unfortunate position. 

“We are bound by the instructions of our board of directors to 
comply with the conditions and terms of policies, and the only 
thing we can do in the matter is to refer the whole situation to 
them at their next meeting, which will be within a few days. 

“Check for the premium of this policy was tendered to us this 
morning, and we were obliged to refuse the same until author- 
ized by the board of directors to the contrary. 

“Is it out of place for us to suggest to you to refer the whole 
matter to your attorney, so that, if it is held that this company 
is not liable, it will not interfere with your collecting from the 
other companies what under different circumstances we would 
be obliged to contribute as an assurer ? 

“Yours very truly, Arthur R. Drake.” 


Shortly after March Ist—the precise date does not appear— 
McGuffey, acting under instructions, took a $50 gold certificate 
to Drake’s office and offered again to pay the premium. Upon 
Drake’s refusal to receive it, he laid the money upon the desk 
and walked out of the office. Drake returned the money 
promptly by registered letter; but McGuffey declined to re- 
ceive the communication, and the letter was thereupon returned 
to the defendant, and was opened in court at the trial of the case. 
Up to this point the evidence shows clearly that the plaintiff had 
no right to recover. Skinner & Co. were her agents, and so 
was McGuffey; neither being employed in any character by the 
defendant company. Both these agents discharged their duty 
in the first instance. They obtained the policy, and sent it to 
her in ample time to permit the payment of the premium on or 
before January 15th. But, in spite of the express and unequivo- 
cal warning upon the face of the policy, the plaintiff neglected 
to pay, and the insurance according to its terms ceased to be 
effective on January 16th. The subsequent attempt to pay by 
sending the money to her own agents on February 8th could 
only become effective if the defendant should accept the pay- 
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ment, and, as it never had an opportunity to accept before the 
fire, the attempt was unsuccessful. 

Admitting the soundness of this position, the plaintiff seeks 
to recover upon the ground that the defendant waived the fore- 
going provision of the policy, and it therefore becomes neces- 
sary to consider the evidence on this subject. The facts are not 
in dispute, and are briefly these: As already stated, McGuffey, 
acting as the representative of Skinner & Co., took out the 
policy in suit on December 20th. He had brought other busi- 
ness to the defendant company during that month, and the pre- 
miums on all the policies were charged to his account. This 
account remained unpaid on February 18th, and upon that date 
the defendant sent him the following letter :— 


Philadelphia, Pa., Feb. 18, 1907. 
“Mr. A. R. McGuffey, toor Chestnut St., Philadelphia, Pa. 

“My Dear Sir—We respectfully call your attention to your 
unpaid December account, which is now long overdue. You 
may recall that, when you placed this business with us, we 
asked you particularly in regard to the payment of the premi- 
ums, and you, promised us they would be paid within forty days 
succeeding the months of issue of the policies. The December 
account should, therefore, have reached this office not later than 
February 1oth. Will you please see that check reaches us for 
these premiums to-morrow ? 

“Yours very truly, Arthur R. Drake.” 


No payment was made in response to this request, and soon 
afterward came the fire and the correspondence that followed 
thereupon. Certainly, as it seems to me, this letter of Febru- 
ary 18th lacks the essential elements of a waiver. Nothing was 
done or omitted by McGuffey to the plaintiff’s prejudice as a 
result of the letter, and nothing was done or omitted by Skin- 
ner & Co., or by the plaintiff, even if either of them knew that 
such a letter had been sent. Upon the point of their knowledge 
there is no evidence whatever. The utmost effect that can be 
given to the letter is to regard it as containing an offer to re- 
ceive the premium on this policy, although it was a month over- 
due, and it may well be that if the offer had been promptly ac- 
cepted the company would have been bound to receive the 
money. That the company was ready to receive it, if it had 
been offered, is, I think, fairly to be inferred from the following 
language in their letter of March 1st :-— 
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“The business was not received direct from your broker or 
agent, the James R. Skinner Co. The application was sent to 
us by another broker, whom we have been urging to make set- 
tlement in order to have the insurance effective.” 


But the neglect of the plaintiff's agent to offer the premium 
continued, and within a few days the relation of the parties was 
radically changed by the happening of the fire on February 22d. 
In brief, the plaintiff’s situation was this: She had a policy 
which expressly notified her that it would be null and void after 
January 15th. After that date, however, she made an effort to 
re-establish it, and sent her agents in New York the necessary 
money to offer to the company in payment of the premium. 
These agents neglected to act promptly, and retained the 
money until after the fire. Meanwhile, and in ignorance of the 
fact that the plaintiff’s agents were holding the money, the com- 
pany asked the agents’ correspondent in Philadelphia to pay 
the premium with which he was charged, and in effect stated its 
willingness to accept it. This statement was not communicated 
to the plaintiff, or to her brokers, and, even if it had been com- 
municated, no additional effect upon the present controversy 
would have been produced thereby. The plaintiff had already 
given the money to pay the premium, and her brokers had it in 
their possession. All that was necessary was to pay it over to 
the defendant, and the vital need of payment must have been 
well known to all parties concerned. It seems to have been a 
clear case of neglect on the part of the plaintiff's brokers, and 
of their negligence she must bear the consequence. 


A word may be added concerning one other letter written by 
Drake to McGuffey. March rith, after all the foregoing cor- 
respondence had taken place and the company had definitely re- 
fused to pay, the following communication was sent :— 


“Philadelphia, Pa., March 11, 1907. 
“Mr. A. R. McGuffey, 1oo1 Chestnut St., Philadelphia, Pa. 
“My Dear Sir—We wish to call your attention to the in- 
closed bill and the fact that policies are outstanding the pre- 
miums under which have not been paid, although these policies 
were issued in December last. 


“You have knowledge of the conditions of our policies, and 
we must ask that settlement be made promptly in accordance 
with your agreeement. Please let us have your check by return 
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mail for policies issued in December, and a check for those is- 
sued in February not later than the 15th. 
“Yours very truly, Arthur R. Drake.” 


The “inclosed bill” was not offered in evidence, and we are 
not otherwise informed of what it contained. Presumably it 
included only the premiums on the other policies which Mc- 
Guffey had placed in December; for the company had positively 
denied liability on the policy in suit and without proof it cannot 
be supposed that the payment of the premium on that policy 
was stili being démanded. 

But there is another objection to the effectiveness of the so- 
called waiver. Even if we concede the utmost force that the 
plaintiff assigns to the meager testimony concerning waiver, 
there is an insurmountable obstacle in a provision of the policy 
that has not yet been referred to :— 


This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provi- 
sions, agreements, or conditions as may be indorsed hereon 
or added hereto, and no officer, agent, or other representative 
of this company shall have power to waive any provision or 
condition of this policy, except as by the terms of this policy 
may be the subject of agreements indorsed hereon or added 
hereto, and as to such provisions and conditions no officer, 
agent or representative shall have such power or be deemed 
or held to have waived such provisions and conditions unless 
such waiver, if any, shall be written upon or attached hereto, 
nor shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured unless so 
written or attached. 


As already stated, the only evidence that the company waived 
the provision concerning payment of the premium is to be 
found in the letters, and, as these were neither written upon nor 
attached to the policy, they were ineffective. I am aware of 
the conflict of decision upon this subject; but, for a Federal 
court, the governing rule has been laid down by the Supreme 
Court in Northern Assur. Co. vs. Grand View Building Ass’n, 
182 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213. The following 
quotation from page 361 of 183 U. S., and page 153 of 22 Sup. 
Ct. (46 L. Ed. 213), summarizes the elaborate discussion con- 
tained in the opinion :— 

“What, then, are the principles sustained by the authorities, 
and applicable to the case in hand? 

“They may be briefly stated thus: That contracts in writing, 
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if in unambiguous terms, must be permitted to speak for them- 
selves, and cannot by the courts, at the instance of one of the 
parties, be altered or contradicted by parol evidence, unless in 
case of fraud or mutual mistake of facts; that this principle is 
applicable to cases of insurance contracts as fully as to con- 
tracts on other subjects; that provisions contained in fire insur- 
ance policies that such a policy shall be void and of no effect 
if other insurance is placed on the property in other compa- 
nies without the knowledge and consent of the company are 
usual and reasonable; that it is reasonable and competent for 
the parties to agree that such knowledge and consent shall be 
manifested in writing, either by indorsement upon the policy 
or by other writing: that it is competent and reasonable for 
insurance companies to make it matter of condition in their 
policies that their agents shall not be deemed to have authority 
to alter or contradict the express terms of the policies as ex- 
ecuted and delivered: that where fire insurance policies contain 
provisions whereby agents may, by writing indorsed upon the 
policy or by writing attached thereto, express the company’s as- 
sent to other insurance, such limited grant of authority is the 
measure of the agent’s power in the matter, and where such 
limitation is expressed in the policy, executed and accepted, the 
insured is presumed, as matter of law, to be aware of such limi- 
tation; that insurance companies may waive forfeiture caused 
by nonobservance of such conditions; that, where waiver is re- 
lied on, the plaintiff must show that the company, with knowl- 
edge of the facts that occasioned the forfeiture, dispensed with 
the observance of the condition; that, where the waiver relied 
on is the act of an agent, it must be shown either that the 
agent had express authority from the company to make the 
waiver or that the company subsequently, with knowledge of the 
facts, ratified the action of the agent.” 

The provision concerning waiver that was under considera- 
tion in that case is identical with the provision now before the 
court, and the decision was (page 363 of 183 U. 5., and page 133 
of 22 Sup. Ct. [46 L. Ed. 213]), that fire insurance companies 
are at liberty to protect themselves by such a condition. This 
is conclusive of the present controversy. 

Judgment may be entered for the defendant notwithstanding 
the verdict. 
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SUN INS. OFFICE OF LONDON VS. HEIDERER.* 


(Supreme Court of Colorado.) 


INTEREST OF MORTGAGEE—RIGHTS OF MORTGAGOR. 


A mortgage clause of a fire policy provided that, if any loss should occur 
under the policy, it should be paid to the mortgagee, and, if the in- 
surer should claim that no liability existed as to the mortgagor, it 
should upon such payment be subrogated to the rights of the mort- 
gagee under the mortgage to the extent of the payment and re- 
ceive an assignment pro tanto of the mortgage security. Held that, 
to entitle the insurer to subrogation and relieve it from the obliga- 
tion of applying the payment of the loss toward the satisfaction of 
the mortgage, its mere claim that it was not liable on the policy to 
the mortgagor is not sufficient, but it must prove facts which under 
the policy would entitle it to exemption from liability to the mort- 
gagor. 

[For other cases, see Insurance, Dec. Dig. § 606.] 


ADMISSION OF EVIDENCE WITHOUT THE ISSUES—NECES- 
SITY OF OBJECTION. 

In an action by a mortgagee of insured premises to whom defendant in 
surance company had paid a loss under the mortgage clause in the 
policy, and from whom it has taken a pro tanto assignment of the 
mortgage, to recover the amount of the loss as assignee of the 
mortgagor’s claim under the policy, where the answer alleged tnat 
defendant, having claimed that no liability existed as to the mort- 
gagor, and having paid the loss to plaintiff as mortgagee as provided 
by the policy, became subrogated to the mortgagee’s rights to the 
extent of the payment, but did not make the defense that the mort- 
gagor had violated the policy and plaintiff did not recognize that 
issue as in the case, the proof of loss introduced in evidence disclos- 
ing the facts alleged to show a violation of the policy by the mort- 
gagor was so clearly without the issues that it could be disregarded 
though not specifically objected to: the rule, that when a case has 
been tried and decided upon the theory that the evidence introduced 
was within the issues made by the pleadings, it cannot be objected 
that the pleadings did not warrant the admissions of the evidence, 
not being applicable. 


[For other cases, see Trial, Cent. Dig. § 266; Dec. Dig. § 105.] 


GROUNDS—ACCIDENT OR SURPRISE. 


Where attorneys for defendant in an action on a fire policy failed to 
plead a violation of the terms of the policy under the mistaken be- 
lief that it was not necessary nor good pleading, their act did not 
constitute such accident or mistake as are made grounds tor new 
trial by the Code. 


[For other cases, see New Trial, Cent. Dig. § 185; Dec. Dig. § g1.] 


ACTIONS ON POLICY—DEFENSES—RECEIPT OF PAYMENT. 

In an action on a fire policy by the mortgagee as the mortgagor’s as- 
signee, where defendant admitted that the mortgagor had been paid 
nothing for the loss, but that defendant had claimed that no lia- 
bility existed as to the mortgagor and had paid the loss to plaintift 
as mortgagee, a joint receipt of the mortgagor and mortgagee jor 
the amount would not be a defense to a recovery. 


|For other cases, see Insurance, Dec. Dig. § 603.] 


* Decision rendered, July 6, 1908. Rehearing denicd, Jan. 11, 1909. 99 Pac. 39. 
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ROYAL INS. CO. VS. TEXAS & G. RY. CO.* 
(Court of Civil Appeals of Texas.) 


CONTRACTS—CONSTRUCTION. 

Where the court in construing a fire policy can give it that construc- 
tion which, while preserving the protection given insured under the 
general terms of the policy, will also relieve insurer from the in- 
creased hazard against which it undertook to provide, such construc- 
tion must be adopted. 

[For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146. ] 


CONTRACTS—CONSTRUCTION. 

Where the language of a fire policy is susceptible of another than the 
literal construction, that will be adopted which is most favorable to 
insured and which will tend to preserve the protection afforded by 
the general terms of the policy. 


[For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146.] 


eae cen CARS”—"IN TRAN- 

A fire policy issued to a railway company which covered in general 
terms all cotton on or in depots, platforms, or grounds adjacent 
thereto, and in transit, while in the custody of the company, but 
which provided that it was understood that cotton in open cars was 
not covered, must be held to insure cotton on a stationary flat car 
placed on a spur track adjacent to a depot to remain there about 
twelve hours, though the cotton was subsequently to be transported 
on the car, since the ‘open cars” referred to meant the vehicles oi 
that description commonly used by carriers for transportation, since 
the company sought to relieve itself from the increased hazard from 
fire incident to the transportation of cotton on open cars due to the 
emission of sparks from locomotives in actual transportation, anil 
since the words “in transit” meant in course of passing from point 
to point. 

[For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.] 


{For other definitions, see Words and Phrases, vol. 4, p. 3485.] 
CONTRACTS—CONSTRUCTION. 


Where the language of a contract of insurance is plain and unambizu- 
ous, the contract must be enforced as written; but in all cases that 
construction should be adopted which will preserve the intention of 
the parties after considering the subject-matter of the contract, the 


business of the parties, and the purpose they had in view. 
[For other cases, see Insurance, Cent. Dig. § 202; Dec. Dig. § 146.] 


% Decision rendered, Dec. 3, 1908. Rehearing denied, Jan. 14, 1909. 115 8, W. 117. 
——_—-9+@—-_— 


JAMES VS. INSURANCE CO. OF STATE OF ILLINOIS.* 
(St. Louis Court of Appeals. Missouri.) 


FIRE INSURANCE—ACTIONS—EVIDENCE—INSTRUCTIONS. 


Where, in an action on a fire policy providing for an appraisement in 
the event of a disagreement as to the amount of a loss, the evidence 
showed that an adjuster examined insured, computed the amount of 
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goods destroyed, and offered to pay a specified sum in settlement 
that insured refused to accept it and made a counter proposition 
which was refused, and the evidence was conflicting on the issue 
whether insured offered to have the loss appraised, an instruction 
that if the adjuster did not in good faith try to agree with insured 
as to the amount of the loss, but took the position that the loss was 
the specified sum offered and that he would pay no more, there was 
no disagreement and insurer waived its right to submit ‘the matter 
to appraisers, was misleading as authorizing the jury to infer that 
insurer did not try to agree with insured as to the amount of loss 
from the fact that it made an offer of settlement. 


{For other cases, see Insurance, Dec. Dig. § 669.] 


FIRE INSURANCE—APPRAISEMENT—WAIVER. 

The fact that a fire insurance adjuster declared that he would pay no 
more than a specified sum in payment of the loss, and that such sum 
would be paid to avoid litigation over a disputed demand, did not 
show that insurer did not try in good faith to agree with insured as 
to the amount of the loss, and insurer was not deprived of its right 
to insist on an appraisement as provided in the policy. 

[For other cases, see Insurance, Cent. Dig. §§ 1436, 1437; Dec. Dig. § 
576.] 


FIRE INSURANCE—APPRAISEMENT—WAIVER. 

Where a fire insurance adjuster conferred with insured after a loss, took 
his examination in writing, did not deny liability, went over the in- 
voices of goods bought. and had competent persons estimate the 
value of the salvage, and proposed to pay a specified sum in settle- 
ment of the loss which was refused, there was nothing to show that 
insurer did not attempt to settle with insured within the rule that 
an insurer, to avail itself of an omission by insured to demand an 
appraisal before suing on the policy, must make in good faith an 
attempt to agree with insured as to the amount of the loss. 

{For other cases, see Insurance, Cent. Dig. §§ 1436, 1437; Dec. Dig. § 
576.] 


FIRE INSURANCE—APPRAISEMENT—NECESSITY FOR. 


Where the value of insured property was uncertain and the quantity of 
that which was destroyed by fire was in dispute, a case was presented 
for an appraisal of the amount of the loss under a clause in the 
policy providing for an appraisal in the event of a disagreement as 
to the amount of the loss. 


{For other cases, see Insurance, Dec. Dig. § 563.] 


—_———-@—__— 


ST. PAUL FIRE & MARINE INS. CO. VS. MOUNTAIN 
PARK STOCK FARM CO.* 


(Supreme Court of Oklahoma.) 


FIRE POLICY—PROOF OF LOSS—WAIVER. 


A clause in an insurance policy, in effect providing that the insured shail 
within sixty days after loss make proof of same to the insurance 
company, and that a failure so to do within that time shall cause a 
forfeiture of any claim under such policy, is waived, where, after 





* Decision rendered, Jan. 13, 1909. 99 Pac. 647. Syllabus by the Court. 
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written notice of loss, the amount thereof is agreed upon after in- 
spection of the same by an adjuster of the insurer and an agent oi 
the insured acting pursuant to a telegram from the general agent of 
the former to the latter, stating: “If you and Mr. Bates can settle 
go ahead, loss referred to him, I have no data.” j 


[For other cases, see Insurance, Cent. Dig. § 1406; Dec. Dig. § 561.] 


FIRE POLICY—PROOF OF LOSS—WAIVER. 


A clause in an insurance policy, providing that “no denial of liability or 
other act on the part of the company shall be deemed to Waive or 
dispense with the furnishing of such proof’, being a stipulation re- 
served for the benefit of the insurer, can be by it, and is, waived 
where such insurer, acting through the adjuster as its alter ego, 
after written notice of the loss, inspected the same, agreed with the 
insured as to the amount thereof, and promised to pay a sum certain 
in full settlement thereof, before the expiration of the sixty days in 
which to make such proof. : 


[For other cases, see Insurance, Cent. Dig. § 1406; Dec. Dig. § 561.] 


SOUTHERN RY. CO. VS. BLUNT & WARD.* 
(Circuit Court of Alabama, S. D.) 


SUBROGATION OF INSURER—ACTION—PARTIES. 


Where an insurer has paid to the assured the total amount of the loss, 
such insurer is subrogated by operation of law to all of the assured’s 
rights of action against third persons who are responsible for the 
loss, and the assured cannot maintain an action at law in his own 
right to enforce such liability. 


[For other cases, see Insurance, Cent. Dig. § 1506; Dec. Dig. § 606.] 





% Decisiou rendered, Novy. 9, 1908. 165 Fed. 258. 


OG 


SKANEATELES PAPER CO. VS. AMERICAN UNDER- 
WRITERS’ FIRE INS. CO. OF MONROE COUNTY.* 


(Supreme Court of New York, Special Term, Monroe County.) 


CO-OPERATIVE INSURANCE COMPANIES — EXTENDING 
TERRITORIAL LIMITS—INVALID EXTENSION—LIABIL- 
ITY OF POLICYHOLDERS IN ANNEXED TERRITORY. 

Ii a county co-operative insurance company extends its business into 
new counties without having $1,000,000 of insured property for each 
new county, as expressly required by Insurance Law (Laws 1808. 
p. 1506, c. 654) § 278, as amended, the members taking policies upon 
property situated in the new counties cannot be compelled to pay 
assessments. 

[For other cases, see Insurance, Dec. Dig. § 192.] 


% Decision rendered, Oct., 1908. 114 N. Y. Sup. 200. 
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CO-OPERATIVE INSURANCE COMPANIES—RIGHT TO RE- 
INSURE—LIABILITY TO ASSESSMENT—"INSURED PROP- 
EXLY . 

A town or county co-operative insurance company may reinsure the risks 
of another such company, and the subject-matter of the reinsurance 
thereupon becomes “insured property” of the indemnifying com- 
pany within Insurance Law (Laws 1898, p. 1506, c. 654) § 278, as 
amended, allowing a town or county co-operative insurance com- 
pany doing business in five counties to extend into adjoining coun- 
ties not exceeding one for each $1,000,000 of its “insured property”, 
and the reinsured company becomes a member of the indemnifying 
company and subject to pro rata liability for assessments to pay 
losses during the life of the reinsurance contract (Laws 1897, p. 12, 
c. 29); section 268 requiring assessments for a loss or a general as- 
sessment for the current year to pay estimated losses to be made 
pro rata “upon all the property at that time insured”. 


[For other cases, see Insurance, Dec. Dig. § 192.] 


Where a county co-operative insurance company extended its business 
into adjoining counties, and for three years dealt with agents and 
insurers in those counties without any officer or director question- 
ing the regularity of the extension, it was thereafter precluded irom 
contending that the resolution for the extension was not passed by 
a quorum of the board of directors. 


[For other cases, see Insurance, Dec. Dig. § 57.] 


CO-OPERATIVE INSURANCE COMPANIES—ASSESSMENTS 
TO PAY LOSSES—EXTENT OF AUTHORITY—"'DE- 
FICIENCY IN THE PRECEDING YEAR”. 

Insurance Law (Laws 1892, p. 2032, ¢. 690) § 268, amended by Laws 
1897, p. 12, c. 29, authorizes directors of a county co-operative insur- 
ance company to borrow money to pay a loss and to make an esti- 
mate of the sum necessary to pay losses and expenses for the cur- 
rent year and supply any deficiency in the preceding year, and assess 
the amount at such times as in their discretion would be most ad- 
vantageous to the company, and that no assessment shall be invalid 
because made to pay money borrowed and used to pay a claim for 
loss or damage. Held, that a “deficiency in the preceding year” 
embraces outstanding claims not paid when the year closed, includ- 
ing money borrowed to pay losses, and is not confined to claims 
originating in the preceding year, and the company could at any 
time levy an assessment sufficient to extinguish all claims and de- 
ficiencies for which the company was liable, as well as to supply 
funds for carrying the company through the current year, though 
it would bind new members for previous debts and would relieve 
persons who were members when the old debts were incurred, but 
had subsequently dropped out. 


[For other cases, see Insurance, Dec. Dig. § 192.] 


CO-OPERATIVE INSURANCE COMPANIES—ASSESSMENTS 
To PAY DEBTS—POWER OF RECEIVER. 


Though Insurance Law (Laws 1892, p. 2032, c. 690) § 268. amended by 
Laws 1897, p. 12, c. 29, restricts the power of directors of a county 
co-operative insurance company to make an assessment to members 
owning property insured at the time of the assessment, a receiver 
appointed for the company upon its insolvency may make an assess- 
ment to pay its debts upon those who were members when he was 
appointed; the rights and liabilities of the creditors and members 


being determined by their status at the time the receiver was ap- 
pointed. 


[For other cases, see Insurance, Cent. Dig. § 94; Dec. Dig. § 71.] 
VoL. XXXVIIT.—26. 
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CO-OPERATIVE INSURANCE COMPANIES—POLICY AND BY- 
LAWS—NOTICE OF CHARACTER OF COMPANY. 


A policy of a county co-operative insurance company taken in connec- 
tion with the company’s by-laws printed on the back thereoi held 
sufficient to disclose to one familiar with the statute under which it 
was organized, and which was mentioned in the by-laws, that the 
company was a co-operative company; and hence the fact that ap- 
plications for insurance in a co-operative insurance company which 
contained a promise of the insured to pay his pro rata share of losses 
sustained by other members during his membership were not signed 
by the applicants but were generally signed by the agent using the 
applicants’ names, did not relieve the applicants from their obliga- 
tions as members to so pay. 


{For other cases, see Insurance, Dec. Dig. § 192.] 


CO-OPERATIVE INSURANCE—LIABILITY OF MEMBERS~— 
— TO SIGN UNDERTAKING REQUIRED BY STAT- 

The provision of Insurance Law (Laws 1892, p. 2032, c. 690) § 267, as 
amended, that a person insured in a county co-operative insurance 
company shall give his undertaking to pay to the company his pro 
rata share of losses to members thereof, etc., for which he is liable 
as a member, is for the protection of the company, and may be 
waived by it without losing its right to enforce the obligation. 


[For other cases, see Insurance, Dec. Dig. § 197.] 


CO-OPERATIVE COMPANIES—FORM OF POLICIES AL- 
LOWED—STATUTORY PROVISIONS. 

While mutual fire insurance companies organized under Insurance Law 
(Laws 1802, p. 1973, c. 690) §§ 110-137, as amended, may issue a 
policy for a fixed sum without liability for further assessment under 
section 116 (page 1977), providing that they may, in lieu of a de- 
posit note, receive from an insured the whole amount of the pre- 
mium in cash without subjecting him to any other liability, town 
and county co-operative insurance companies organized under sec- 
tions 260-279 (page 2029) are given no such right. 


[For other cases, see Insurance, Dec. Dig. § 192.] 
——————— 


NORTH STATE FIRE INS. CO. VS. DILLARD.* 
(Supreme Court of Arkansas.) 


ACTIONS ON POLICIES—PENALTY FOR DELAY IN PAY- 
MENT. 

Acts 1905, p. 308, provide that an insurance company shall be liable for 
12 per cent damages and reasonable attorney’s fees, where it fails 
to pay a loss within the time specified in the policy after demand is 
made therefor. Plaintiff and defendant insurance company agreed 
to settle a loss for a specified amount, but before payment the com- 
pany was garnished on an indebtedness of the plaintiff, and failed 
to pay plaintiff, who subsequently sued the company for the loss. 
At the time of the trial the garnishment was not released. Held. 
that the defendant was not in default, as payment had been pre- 
vented by illegal process, and therefore the penalty provided by the 
state should not have been assessed against defendant. 


[For other cases, see Insurance, Dec. Dig. § 602. 


% Decision rendered, Dec. 21, 1908. 115 8. W. 154. 
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MERCHANTS’ FIRE INS.-CO. ET AL. VS. McADAMS.* 


(Supreme Court of Arkansas.) 


ACTIONS ON FIRE POLICIES—DIRECTING VERDICT. 


Where, in an action on fire policies defended on the ground of breach of 
warranty as to other insurance, it was disputed whether insured had 
informed the insurance agent that, the surrender of such other poli- 
cies having been demanded, he had inclosed them in an envelope 
and mailed them to the insurer, who, however, did not receive them, 
it was error to give instructions in effect a peremptory direction to 
find for insured. 


{For other cases, see Insurance, Dec. Dig. § 668.] 


BREACH OF WARRANTY AS TO OTHER INSURANCE— 
WAIVER. 


If insured informed the agent who solicited his application that, the sur- 
render of other fire policies on the property having been demanded, 
he inclosed them in an envelope and mailed them to the insurer for 
cancellation, and there was no insurance on the property, and his 
application was accepted and policies issued thereon with full knowl- 
edge of such facts, there was a waiver of the warranty as to other 
insurance on the property, though such other policies were never 
in fact received by such other insurer and canceled. 


{For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


ACTIONS ON FIRE POLICIES—EVIDENCE—SUFFICIENCY. 

Evidence by insured alone that he had informed the insurance agent of 
all the facts concerning the alleged surrender of other fire policies 
does not establish that fact so as to require its acceptance as undis- 
puted. 


[For other cases, see Insurance Dec. Dig. § 665.] 


ACTIONS ON POLICIES—INSTRUCTIONS. 

Where there was evidence tending to show that an insurance company 
had no authority to cancel policies for other companies, it was error 
to instruct that the mailing, on demand, to such insurance company, 
of policies issued by such other companies, constituted a surrender 
and cancellation of the policies. 


[For other cases, see Insurance, Dec. Dig. § 669.] 


ACTIONS ON POLICIES—“REASONABLE ATTORNEY’S FEE”. 


The statute allowing a reasonable attorney's fee in an action on a fire 
policy means such a fee as would be reasonable to pay an attorney 
for prosecuting the action, and not a speculative or contingent fee 
based upon the uncertainty of the result. 

{For other cases, see Insurance, Dec. Dig. § 675.] 

[For other definitions, see Words and Phrases, vol. 7, p. 5954.] 





* Decision rendered, Dec. 21, 1908. 115 8S. W. 175. 
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NEW YORK BOARD OF FIRE UNDERWRITERS 
VS. HIGGINS ET AL.* 


(Supreme Court of New York, Appellate Division, First Department.) 


REGULATION OF BUSINESS-—REGULATION OF AGENTS. 


Attorneys in fact of an unincorporated association, doing an insurance 
business in the city of New York by insuring against fire, vessels 
and cargoes, while in New York Harbor and elsewhere and insur- 
ing freight while transported to and from the vessels, and insuring 
automobiles within the city against fire are engaged in insuring 
property in the city against fire within Laws 1867, p. 2113, c. 846, 
organizing a corporation to supervise the business of fire insurance 
in the city with power to require semi-annual statements of the ag- 
gregate premiums received for insuring property within the city to 
make a ratable assessment to supply funds for the maintenance of 
the business of supervision and of a fire patrol, and the attorneys 
must pay their proportionate share for the benefits reecived through 
the fire patrol. 


[For other cases, see Insurance, Dec. Dig. § 14.] 


*% Decision rendered, Jan. 8, 1909. 114 N, Y. Sup. 506. 
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ACCIDENT. 


LEWINTHAN VS. TRAVELERS INS. CO. OF 
HARTFORD, CONN.* 
(Supreme Court of New York, Appellate Term.) 


INDEMNITY INSURANCE—ACTIONS ON POLICIES—EVI- 
DENCE—SUFFICIENCY. 

In an action on an indemnity policy, where defendant admitted that it 
had agreed to indemnify plaintiff against the liability imposed by law 
for damages for certain injuries to third persons and also that a 
third person had recovered a judgment against plaintiff for such an 
injury, but did not introduce the policy alleged to limit the liability 
to loss actually sustained and paid in money in satisfaction of a judg- 
ment after trial, and plaintiff established the recovery of the judg- 
ment, plaintiff was entitled to recover, regardless of whether he had 
paid the judgment, since it was in any case a liability imposed by 
law, and defendant could not avail itself of the alleged limitation in 
the policy. 

[For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.] 


* Decision rendered, Jan. 7, 1909. 113 N. Y. Sup. 1031. 
——_—_ oo —— 


STENBOHM V. BROWN-CORLISS ENGINE CO. ET AL.* 
(Supreme Court of Wisconsin.) 


INDEMNITY—RIGHT TO SUE ON POLICY—PAYMENT OF 
LOSS BY ASSURED. 

There is no bona fide payment of the judgment against an employer for 
injury to an employee, so as to authorize action on the liability 
policy of insurance, indemnifying the employer against loss through 
injury to an employee, providing that action thereon shall be only 
to reimburse assured for loss actually sustained and paid by him in 
satisfaction of a judgment, where, judgment being obtained against 
the employer too late to be filed as a claim in the bankruptcy pro- 
ceedings against it, a receiver of it as judgment debtor was ap- 
pointed in supplemental proceedings, and the receiver gave his note 
in settlement and satisfaction of the judgment. 

[For other cases see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.] 


* Decision rende ore, Jan. 26, 1909. 119 N. R. 308. 





one ——- $e gq —_ ——_ 


ARONSON ET AL. VS. FRANKFURT ACCIDENT & 
PLATE GLASS INS. CO. (Civ. 524.)* 
(Court of Appeal of California, First District.) 


INDEMNITY _INSURANCE—CONTRACT—CONSTRUCTION — 
“IMMEDIATELY”’—‘IN REGARD TO WHICH A CLAIM 
MAY ARISE”, 

An elevator liability insurance policy, which stipulates that, on the oc- 
currence “of an accident to any person” in regard to which a claim 


px Decision rendered Dec. 2, 1908. Rehearing denied by Supreme Court. Jan. 28, 1909. 99° 
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may arise, notice in writing shall be immediately given by insured to 
insurer, that insurer, on receiving notice of any “accident or claim”, 
may take on itself the settlement of the same, and that on any legal 
proceedings being taken to enforce a claim against insured, insurer 
shall be notified thereof, and it shall have absolute control of the 
defense of the action, requires insured, on the occurring of an acci- 
dent, to immediately notify insurer in writing; and, unless legal pro- 
ceedings are immediately commenced against insured for the acci- 
dent, he must also give notice to insurer of the action when brought; 
the word “immediately” referring to the occurrence of the accident, 
and the words “in regard to which a claim may arise” meaning any 
accident which may be the foundation of a claim against the insurer. 


[For other cases, see Insurance, Cent. Dig. § 13290; Dec. Dig. § 539.] 
[For other definitions, see Words and Phrases, vol. 4, pp. 3403-3410. ] 


INDEMNITY INSURANCE—CONTRACT—CONSTRUCTION. 


A liability insurance policy which stipulates that, on the occurrence of 
an accident in regard to which a claim may arise, notice in writing 
shall be immediately given by insured to insurer is not satisfied by 
a notice given nine months after the accident. 


[For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. §$ 539.] 
ACTIONS—ISSUES—WAIVER. 


Where, in an action on an insurance policy, stipulating that, on the oc- 
currence of an accident in regard to which a claim may arise, notice 
in writing shall be immediately given by insured to insurer, plain- 
tiff alleged that he had duly performed the conditions of the policy, 
and did not allege any waiver of notice, and insurer denied that 
plaintiff had performed the conditions on his part, and that he had 
never given any notice in writing, evidence of a waiver of the notice 
was inadmissible, for the issue was whether plaintiff had performed 
the conditions of the policy as to notice. 


[For other cases, see Insurance, Cent. Dig. § 1640; Dec. Dig. § 645.] 


WAIVER—NECESSITY OF PLEADING. 


One relying on a waiver of the performance of an act on which his right 
of action depends must specially plead the waiver. 


[For other cases, see Estoppel, Cent. Dig. § 300; Dec. Dig. § 110.] 
CONTRACT—NOTICE—WAIVER. 


A liability insurance policy required immediate notice, in writing, of an 
accident. The agent of insurer who had procured the policy, but 
who had ceased to act as agent, read of an accident in the news- 
papers, and went to the office of insurer and told the man at one 
of the desks there that he had read in the papers about an accident, 
and the man replied that he would attend to it. Neither the policy 
nor the name of insured was mentioned, and nothing was said about 
any notice, or waiver of notice, and no promise of any kind was 
made. The agent subsequently told insured what had been done, 
and insured replied that the agent had done right. Held, not to 
show a waiver by insurer of notice in writing. 


[For other cases, see Insurance, Cent. Dig. § 1382; Dec. Dig. § 558.] 


“WAIVER”. 

A “waiver” in law is the intentional relinquishment of a known right. 

[For other cases, see Estoppel, Dec. Dig. § 52. 

[For other definitions, see Words and Phrases, vol. 8, pp. 7375-7381, 
7831, 7832.] 


BURDEN OF PROOF. 
A party, relying on a waiver of the performance of an act on which his 
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right of action depends, has the burden of proving waiver by such 
evidence as will not leave the matter doubtful or uncertain. 


[For other cases, see Estoppel, Dec. Dig. § 116.] 


CONTRACTS—STIPULATIONS—WAIVER. 


To hold that insurer issuing a liability policy, stipulating that insured 
shall give notice in writing of an accident, waived the written notice, 
insurer must have done something inconsistent with its intention to 
claim notice, which operated to mislead insured and justified him in 
omitting to give notice. 


[For other cases, see Insurance, Cent. Dig. § 1382; Dec. Dig. § 558.] 


WEBSTER VS. IOWA STATE TRAVELING MEN’S 
ASSOCIATION. (No. 2,727.)* 
(United States Circuit Court, W. D. Missouri.) 


FOREIGN CORPORATIONS—ACTIONS AGAINST—SERVICE 
OF PROCESS. 

To bind a foreign insurance company by service of process on the state 
Superintendent of Insurance, under Rev. St. Mo. 1899, § 7991 (Aan. 
St. 1906, p. 3799), it must appear that the company is within such 
statute by doing business in the state, or that it has been doing 
business in the state and still has policies or liabilities outstanding 
therein. 

[For other cases, see Insurance Cent. Dig. § 33; Dec. Dig. § 26.] 

[Service of process on foreign insurance corporations, see notes to EIl- 
dred vs. American Palace Car Co., 45 C. C. A. 3; Cella Commission 
Co. vs. Bohlinger, 78 C. C. A. 473.) 


* Decision rendered, Jan. 25, 1904. 165 Fed. 367. 





STULL VS. UNITED STATES HEALTH & ACCI- 
DENT INS. CO.* 
(Court of Appeals of Kentucky.) 


ACCIDENT INSURANCE—CAUSE OF DEATH—EVIDENCE. 

In an action on an accident policy insuring insured against death caused 
solely and exclusively by external, violent, and accidental means, 
evidence held to justify a finding that the death of insured was not 
caused solely and exclusively by external, violent, and accidental! 
means. 

[F or other cases, see Insurance, Cent. Dig. § 1721; Dec. Dig. § 665.] 


% Decision rendered, Jan. 14, 1909. 115 s. w. 284. 
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ROTH VS. TRAVELERS PROTECTIVE ASS'N 
OF AMERICA.* 


(Supreme Court of Texas.) 


MUTUAL BENEFIT INSURANCE—DUES—PAYMENT—SUF- 
FICIENCY—REMITTANCE BY MAIL. 


The mailing of a check by a member of a benefit association for the 
amount of his dues is not payment until it is received. 


{For other cases, see Insurance, Dec. Dig. § 740.] 


MUTUAL BENEFIT INSURANCE—CONTRACT—CONSTITU- 
TION—CONSTRUCTION. 

If a provision of the constitution of a benefit association is susceptible 
of two constructions it must be given the interpretation most favor- 
able to the beneficiary in the benefit certificate, and the court will 
also look to any other provision which will aid it in arriving at the 
meaning of the language used. 


[For other cases, see Insurance, Cent. Dig. § 1872; Dec. Dig. § 726.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE OR SUSPEN- 
SION-—REINSTATEMENT—"KILLED”. 

The word “killed” as used in the constitution of a benefit association, 
providing that a benefit shall be paid to the beneficiaries named in 
the certificate of a deceased member “in case of death by accident”, 
but that, if a member suspended for nonpayment of dues shall be 
“injured” during his delinquency, the delinquent shall receive no 
indemnity therefor, “nor shall his beneficiaries receive anything 
should he be ‘killed’ during such period of delinquency”, and pro- 
viding for reinstatement of the delinquent members refers to the 
result of the accident, and not to the injury or accident from which 
death ensues; and therefore, where the death of a member occurred 
after his reinstatement to membership, and while he was in good 
standing the beneficiary named in his certificate was entitled to 
benefits under it, though the accident from which death ensued oc- 
curred during the member’s delinquency. 

{For other cases, see Insurance, Dec. Dig. § 761.] 

{For other definitions, see Words and Phrases, vol. 5, pp. 3930, 3031.] 


MUTUAL BENEFIT INSURANCE—CON 1tRACT—CONSTRUC 
TION. 

A clause in a certificate issued by a benefit association providing that 
the association “shall not be liable * * * in case of disability when 
caused wholly or in part by any bodily or mental infirmity or dis- 
ease, duelling, fighting, wrestling, war or riot”, does not apply to a 
case of death, but of disability only. 

[For other cases, see Insurance, Cent. Dig. § 1872; Dec. Dig. § 726.] 





% Decision rendered, Jan. 13, 1909. 115 8. W. 31. 
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GENERAL ACCIDENT, FIRE & LIFE ASSUR. CO. 
VS. HOMELY.* 
(Court of Appeals of Maryland.) 


ACTIONS—INSTRUCTIONS-—-CAUSE OF DEATH. 


In an action on an insurance policy for death by accidental injury, an 
instruction that if insured was injured by being struck by a bale of 
hay, and on the next day there was a welt on his back, and an ex- 
amination on the fourth day thereafter showed a tension of the 
muscles of the back, and three days thereafter insured died of 
acute nephritis caused by the accident, and was free from all dis- 
ease until his death except that caused by the accident, plaintifi 
could recover, while not affirmatively requiring a finding that his 
death was caused by the accident independent of all other causes, did 
so in effect. 


[For other cases, see Insurance, Dec. Dig. § 669.] 

DISEASE—PROXIMATE CAUSE. 

Where death results from a disease caused directly by an accident, the 
accident is the proximate cause of the death, which is regarded as 
having resulted from the accident independently of all other causes. 

[For other cases, see Death, Cent. Dig. § 19; Dec. Dig. § 17.] 


ACTIONS—QUESTION FOR JURY—CAUSE OF DEATH. 

In an action on an insurance policy for death by accidental injury, where 
it was undisputed that insured was struck by a bale of hay, and 
was thereafter ill, whether the accident was the proximate cause of 
his illness and subseqent death held for the jury under the medical 
testimony. 


[For other cases, see Insurance, Dec. Dig. § 668.]} 


ACTIONS—INSTRUCTIONS—APPLICABILITY TO ISSUES. 


Where the policy sued on, in addition to stipulating for a certain amount 
in case of death from purely accidental causes, also provided for pay- 
ment of one-fifth of that sum if the injury, fatal or otherwise, was 
due wholly or in part to disease or bodily infirmity, instructions 
which barred any recovery at all unless death was due wholly to 
accidental causes were properly refused. 

|For other cases, see Insurance, Dec. Dig. § 660.] 

* Decision rendered, Dec. 9, 1908. 71 Atl 524, 





int picengeRReneare as 


JONES VS. COMMERCIAL TRAVELERS’ MUT. ACCI- 
DENT ASS’N OF AMERICA.* 


(Supreme Court of New York, Special Term, Kings County.) 


ACCIDENT POLICY—RELEASE—SETTING ASIDE. 

Where a release from liability under an accident policy is shown to have 
been procured by fraud, the mere fact that insured has not ten- 
dered back the consideration of the release is of no importance; the 


* Decision rendered, Dec. 1908. 114 N. Y. Supp. 589. 
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amount due him under the policy being greater than what he ha. 
received 


[For other cases, see Insurance, Dec. Dig. § 603.] 


ACCIDENT POLICY—RELEASE. 


That an accident insurance company made a hard bargain with insured 
in procuring a release from liability under his policy is in itself no 
reason for setting aside the release, in the absence of fraud. 


[For other cases, see Insurance, Dec. Dig. § 603.] 


CONCEALMENT OF FACTS. 


Where parties deal at arm’s length, failure by one party to disclose what 
he knows does not ordinarily constitute fraud. 


[For other cases, see Fraud, Cent. Dig. § 15; Dec. Dig. § 16.] 


FRAUDULENT REPRESENTATIONS. 

If statements, however literally true, were calculated to mislead, they 
were as fraudulent as if they were false. 

[For other cases, see Fraud, Cent. Dig. § 3; Dec. Dig. § 13.] 


ACCIDENT POLICY—RELEASE—SETTING ASIDE. 

Where the medical examiner and claim adjuster of an accident insur- 
ance company knew that insured had been permanently disabled, 
which insured did not, he believing that his disablement was only 
temporary, and sought him out and obtained a release from liability 
from him on the basis that he had been but temporarily disabled, in- 
sured is entitled to rescind the release and recover the full amount 
under the policy for permanent disablement. 


[For other cases, see Insurance, Dec. Dig. § 603.] 


ACCIDENT POLICY—CANCELLATION—ESTOPPEL. 

Notwithstanding an accident policy provided for a cancellation at the 
option of the insurer, the insurer is estopped to cancel the policy 
aiter injury to insured on the ground that he had become an cxtra- 
hazardous risk where the injury itself rendered the risk more haz- 
ardous. 


[For other cases, see Insurance, Dec. Dig. § 228.] 


HASTINGS VS. BANKERS’ ACCIDENT INS. CO. OF 
DES MOINES.* 


(Supreme Court of Iowa.) 


ACCIDENT POLICIES—CONSTRUCTION. 

In construing an accident policy, effect must be given all language used, 
if possible. 

[For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146.] 


ACCIDENT POLICIES—CONSTRUCTION. 

A clause of an accident policy required insurer to pay for any accidental 
injury named in specified schedules; provided that indemnity shall 
not be paid for more than one such injury resulting from one ac- 
cident, “and shall be in lieu of any other indemnity provided in this 





* Decision rendered, Jan. 1 2, 1909. 119 N. W. 79. 
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clause’; and provided for an indemnity for nonfatal injuries other 
than those described in the schedules. Held, that the quoted provi- 
sion applied to the entire clause, and not merely to the specified 
schedules; and hence insurer cannot recover under the schedules 
for fractured ribs and under the other provisions for a fractured 
sternum. 


[For other cases, see Insurance, Dec. Dig. § 527.] 


ACCIDENT INSURANCE—FRACTURES—“COMPLICATIONS”. 


A broken sternum was not a “complication” within an accident policy 
provision for indemnity for fractured “ribs with complications”. 


[For other cases, see Insurance, Dec. Dig. § 527.] 


ACCIDENT INSURANCE—CLAIMS—WAIVER. 


One insured against accidental injury did not elect to claim under a 
particular schedule by retaining insurer’s check for indemnity there- 
under so drawn that it could not be cashed until he signed a waiver 
of further claims, where he refused to sign it, and notified insurer 
that he would not waive his claim under another provision. 


[For other cases, see Insurance, Dec. Dig. § 600.] 


ACCIDENT INSURANCE—PARTIAL DISABILITY—DURATION. 


Under an accident policy providing for indemnity for partial loss of time 
in one-fourth the amount allowed or total disability, not exceeding 
sixteen consecutive weeks, recovery for partial disability is limited 
to sixteen weeks. 

[For other cases, see Insurance, Cent. Dig. § 1311; Dec. Dig. § 526.] 


GILLES VS. UNITED STATES CASUALTY CO.* 
(Supreme Court of New York, Appellate Term.) 


EFFECT—STIPULATIONS AS TO ISSUES. 

In an action for money had and received, to recover money contributed 
by plaintiff, whom defendant had insured under a casualty policy, 
toward settling an injury case against plaintiff, where the defense 
was a general denial, and both parties proceeded upon the theory 
that plaintiffs right to recover rested on the policy, and that de- 
fendant’s liability thereunder was excused by plaintiff's violation of 
a provision therein requiring immediate notice of the accident, a 
stipulation by the parties that the only issue was whether insured 
gave immediate notice to the company of the accident in accordance 
with the policy, was in effect an amendment of the pleadings, and 
eliminated all questions except that as to the time the notice was 
given, 


[For other cases, see Stipulations, Dec. Dig. § 14.] 
INDEMNITY INSURANCE—ACTIONS — EVIDENCE — NOTICE 
OF ACCIDENT. . ‘ 


Evidence held to support a finding that insured complied with the pro- 
visions of a casualty insurance policy requiring immediate notice to 
the insurer of an accident. 


[For other cases, see Insurance, Dec. Dig. § 665.] 





* Decision rendered, Jan. 8.1909. 114 N. ¥. Sup. 64. 
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LAVENTHAL VS. FIDELITY & CASUALTY CO. OF 
NEW YORK. (Civ. 473.)* 
(Court of Appeal of California, First District.) 


CONSTRUCTION OF CONTRACTS IN GENERAL. 


A policy is but a contract, and, like others, must be construed from the 
language used, and, when the terms are plain and unambiguous, the 
courts should hold the parties thereto. 


[For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146.] 


ACCIDENT POLICY—CONSTRUCTION—TOTAL DISABILITY 
IMMEDIATE DISABILITY—"‘*IMMEDIATELY”. 

An accident policy which provides for a certain indemnity in the case of 
total disability by reason of an injury which shall “immediately” 
disable the insured does not cover such disability where the injury 
did not wholly disable the insured till twenty-two days after the ac- 
cident. 

[For other cases, see Insurance, Dec. Dig. § 524.] 

[For other definitions, see Words and Phrases, vol. 4, pp. 3403-3410. ] 





on, pouaien rendered, Nov. 5, 1908, Rehearing denied by Supreme Court Jan. 4, 1909. 98 
ac. 5. 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 
SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


KUH kT AL. 
v8. 
BRITISH AMERICA ASSUR. CO.* 


CONTRACT—CONSTRUCTION—MARINE INSURANCE—RISKS 


The printed part of a marine policy set forth the risks insured against, 
and provided that no particular average should be paid unless 
amounting to 5 per cent. A typewritten rider stated the goods in- 
sured and that the insurer would pay particular average if amounting 
to 3 per cent, each package to be separately insured, the original 
sworn weights to be taken as a basis of settlement, and insurer to 
pay for loss of weight in excess of I per cent on the entire shipment. 
Held, that the insurer was liable for damages amounting to 3 per 
cent on each package, and, if there was loss of weight in excess of 
I per cent on the entire shipment, the insurer was liable for that, 
whether the loss for any particular package were 3 per cent or not, 
but the liability for the 1 per cent loss was only for the particulat 
risks insured against and was not absolute, irrespective of the cause 
of the loss. 

[For other cases, see Insurance, Dec. Dig. § 471.] 


Appeal from Special Term, New York County. 

Action by Emanuel S. Kuh and others against the British 
America Assurance Company. <A demurrer to the complaint 
was overruled (59 Misc. Rep. 589, 112 N. Y. Supp. 410), and 
defendant appeals. Reversed, and demurrer sustained, with 
leave to serve an amended complaint. 

Argued before Patterson, P. J., and Ingraham, McLaughlin, 
Clarke, and Houghton, JJ. 


Horace L. CHtyney, for Appellant. 
STANLEY HoicomsB MOLLESON, for Respondents. 


MCLAUGHLIN, J. 

Appeal by the defendant from an interlocutory judgment 
overruling its demurrer to each of the first fifty-two causes of 
action alleged in the complaint. The same issue of law was pre- 
sented in each case, and the record before us contains the first 
alleged cause of action only, the parties having stipulated that 
the decision upon the demurrer to this cause of action shall be 
final and binding as to the remaining fifty-one. 

The action is to recover upon an open policy of marine insur- 
ance issued by the defendant, covering shipments of lard, grease, 
* Decision rendered, Jan. 8,1909. 114 N. Y. Supp. 268. 
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tallow, and packing-house products. The first cause of action 
alleges the issuance of the policy, which is made a part of the 
complaint, and that by its terms the defendant agreed, as to 
each shipment insured thereunder, to pay for all loss of weight 
in excess of 1 per cent of the entire shipment, irrespective of 
the cause of such loss; and that such a loss of weight was sus- 
tained by a shipment of tallow, covered by the policy, from New 
York to Marseille by the steamship “Madonna”, the damage by 
reason of such excess loss of weight being $101.75. These are 
the only allegations of the complaint which it is necessary to 
consider on this appeal. The demurrer was upon the ground 
that the facts stated are not sufficient to constitute a cause of 
action. The defendant contends that it is liable only for loss re- 
sulting from the causes specified in the policy, and that, since it 
is not alleged that the loss in question was occasioned by one 
of these causes (the complaint containing no allegation whatever 
as to the cause of the loss), no cause of action is stated. 

The question presented turns upon the construction of the 
policy. This consists of a printed form issued by the defendant, 
containing provisions, upon the face of which is attached the 
printed form of the agents who issued the policy, and which is 
made a part thereof, and to the latter is attached a further type- 
written sheet or rider, also made a part of the policy. In the 
general form of the policy it is stated that :— 


Touching the adventures and perils which the said insur- 
ance company is contented to bear and take upon itself, they 
are of the rivers, seas, bays, sounds, canals, railroads, fires 
and any and all the risks of fire and navigation and transporta- 
tion and all other perils or misfortunes that have or shall 
come to the hurt, detriment or damage of the said property 
or any part thereof— 


excepting certain perils which are specified. 
The printed form of the agents contains a somewhat similar 
provision, viz. :— 

Touching the adventures and perils which the said assurers 
are contented to bear and take upon themselves in this voy- 
age, they are of the seas, men-of-war, fires, enemies, pirates, 
rovers, thieves, jettisons, letters of mark and countermark, re- 
prisals, takings at sea restraints and detainments of all kings. 
princes or people of what nation, condition or quality soever. 
barratry of the master and mariners, and all other perils, 
losses and misfortunes, that have or shall come to the hurt. 
detriment or damage of the said goods and merchandise, or 
any part thereof. 
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This form specifies in detail the subject and conditions of the 
insurance, and provides, among other things, that “no partial 
loss or particular average shall in any case be paid unless 
amounting to 5 per cent”. Upon the typewritten rider are fur- 
ther details, and the following clause, which gives rise to the 
present controversy :— 

Lard, greases, tallow and packing-house products of all 
kinds are insured hereunder—To pay particular average if 
amounting to 3 per cent, each tierce, barrel or package sepa- 
rately insured. The original sworn weights at place of ship- 
ment to be taken as basis of settlement, and underwriters 
agree to pay for loss in weight in excess of I per cent on the 
entire shipment. 

The plaintiffs contend that under the clause, “and underwrit- 
ers agree to pay ior loss in weight in excess of I per cent on 
the entire shipment’’, the defendant is obligated to pay for all 
loss of weight exceeding I per cent on the entire shipment, irre- 
spective of the cause of the same. I am unable to accept this 
view. It is not disputed that the insurance was generally 
against specified risks, which may be characterized as marine 
risks, Under the printed form of the agents, the company was 
not liable for a partial loss unless it amounted to 5 per cent By 
a paragraph in the typewritten rider, above quoted, this liability 
was extended, the defendant being bound “to pay particular 
average if amounting to 3 per cent” instead of 5 per cent, each 
tierce being separately insured. It is not, and cannot seriously 
be, disputed that this liability was limited to the particular risks 
insured against, but it is urged that the agreement, “to pay for 
loss in weight in excess of I per cent”, is absolute and not lim- 
ited to these risks. Jt is true that the words “particular 
average” are not repeated, but this clause must be construed in 
the light of what immediately precedes it, and when so construed 
the meaning is clear. The defendant was liable for damages 
amounting to 3 per cent on each tierce or package—original 
sworn weighis to be the basis of settlement—and if there were 
loss of weight in excess of 1 per cent on the entire shipment, 
whether the loss for any particular tierce or package were 3 per 
cent or not, then the defendant was liable for such loss. There 
is no suggestion in the policy, the printed form of the agents, or 
the typewritten rider that defendant’s liability for such loss was 
any more extensive and included any other risks than for the 
3 per cent loss, unless the last sentence in the quotation from 
the rider be destroyed by taking therefrom the words, “and un- 





400 Insurance Law Journal. [ Mar., 1909, 


derwriters agree to pay for loss in weight in excess of 1 per cent 
on the entire shipment”. Obviously the first part of this sen- 
tence, “the original sworn weights at place of shipment to be 
taken as basis of settlement”, applies to what has preceded; that 
is, “to pay particular average if amounting to 3 per cent”. This 
sentence cannot be thus mutilated, and if it be urged that there 
is no necessity for so doing in order to sustain the plaintiffs’ 
claim, then a construction must be given to the whole sentence 
which would permit a recovery thereunder, where there could 
be none if all the tierces or packages were damaged more than 
3 per cent. It would be entirely unwarrantable to hold that the 
last half of the last sentence in the paragraph has such an ex- 
tensive meaning and one so at variance with the rest of the 
paragraph and the whole policy, when it can naturally and 
logically be construed otherwise. 

The paragraph immediately preceding the one under consid- 
eration provided that the insurance should attach from the mo- 
ment the goods left the packing house or factory at the initial 
point of shipment, whether in the interior or on the seaboard, 
and remain in force until they were finally delivered at the place 
of destination. The learned justice at Special Term was of the 
opinion that since the goods were insured during transporta- 
tion by land as well as by water, and there were no other pro- 
visions in the policy defining or limiting the liability of the de- 
fendant for what he termed “land risks”, the 1 per cent clause 
applied to both land and marine risks, and bound the defendant 
absolutely to pay a loss exceeding 1 per cent, no matter how 
caused. It is true that the perils of transportation by land in- 
sured against are nowhere defined or limited, but if it were in- 
tended to make this clause the only provision applying to both 
classes of risks, it is inconceivable that it should have been 
placed in the middle of a sentence, at the end of a paragraph 
which obviously refers to an entirely different subject. What 
land risks were covered by the policy it is unnecessary to con- 


sider, as the loss alleged did not occur while the goods were 
being transported by land. 

I am of the opinion, for the reasons stated, that the inter- 
locutory judgment should be reversed, with costs, and the de- 
murrer sustained with costs, with leave to plaintiffs to serve an 
amended complaint, upon payment of the costs in this court 
and in the court below 


Ingraham, Clarke, and Houghton, JJ., concur. Patterson, 
P. J., concurs in result. 
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EDITORIAL 


Can three men form a riot? The Court of Appeals 
of Kentucky in a decision handed down in the case of 
Spring Garden Insurance Company vs. Imperial Tobac- 
co Company, reported in this number, holds that three 
men can form such a riot as to vitiate fire insurance 
policies. This phase of the standard fire insurance 
policy has not, we believe, been discussed by any of the 
Courts of this country up to the present time. It is 
therefore of the more interest. The reasoning of the 
Court in this case is quite clear and conclusive. 

Can a company which is reinsured settle claims 
against it on reinsured policies at thirty cents on the 
dollar and then turn to the reinsuring company and 
claim the entire one hundred cents? Can the reinsured 
company, in other words, gain 70% of the face of the 
reinsured policy of settlement of this kind? The United 
States Circuit Court in the case of Providence-Wash- 
ington Fire Insurance Company et al. vs. Atlanta-Bir- 
mingham Fire Insurance Company, reported in this 
issue, holds that a reinsured company can force the 
reinsurer to pay the entire amount of its reinsured pol- 
icy, regardless of the settlement made with the assured. 
This decision, especially in view of the fact that it fol- 
lows the reasoning of the Supreme Court of the United 
States in the case of Allemania vs. Firemen’s, should 
prove of considerable interest to all companies issuing 
policies of reinsurance. 





Life.] Ensworth et al. vs. National Life Ass’n. 


LIFE. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


ENSWORTH Et AL. 
ve. 


NATIONAL LIFE ASS’N.* 


STOCK COMPANIES—INSOLVENCY—ASSESSMENTS. 


Where the only purpose of paying assessments on policies in a stock 
insurance company would have been to continue the policies in 
force, the receiver of the corporation, after its dissolution, was not 
bound to levy assessments to cover a period subsequent to dissolu- 
tion which terminated the company’s ability to insure. 


[For other cases, see Insurance, Dec. Dig. § 43.] 


STOCK COMPANIES—DISSOLUTION—ASSESSMENTS. 

Premiums and assessments sent to a stock insurance company, after its 
dissolution, by stockholders ignorant of the fact that it had been 
dissolved, were properly ordered returned, as having been paid by 
mistake and without consideration. 


[For other cases, see Insurance, Cent. Dig. §§ 51-53; Dec. Dig. § 43.] 
an COMPANIES—DISSOLUTION—UNEARNED PREMI- 
UMS. 


Where, by dissolution of a stock insurance company, it became unable 
to earn full premiums, which it would have received, and thereby 
forfeited its policies, policyholders were entitled to the allowance of 
claims, for the premiums unearned, in the dissolution proceedings. 

[For other cases, see Insurance, Dec. Dig. § 43.] 


STOCK INSURANCE COMPANIES—DISSOLUTION—CLAIMS— 
PRESENTATION—TIME. 

Since the court could extend the time for presentation of claims against 
a stock insurance company in dissolution proceedings, an allowance 
of claims will be presumed, in the absence of a finding to the con- 
trary, to constitute an adjudication that they» were seasonably pre- 
sented. 


[For other cases, see Insurance, Dec. Dig. § 51.] 


STOCK INSURANCE COMPANIES—DISSOLUTION—UNEARN- 
ED PREMIUMS—RETURN. 

In the absence of a finding as to the cost of ascertaining and paying 
policyholders’ claims for unearned premiums on the dissolution of 
the insurance company, or that such cost would exceed the amount 
of the premiums, it was no objection to an order directing return 


of such unearned premiums that the cost would exceed the amount 
thereof. 


[For other cases, see Insurance, Dec. Dig. § 43.] 
Appeal from Superior Court, Hartford County; Howard J. 
Curtis, Judge. 


* Decision rendered, Jan. 27, 1909. 71 Atl. Rep. 791. 
VOL. XXXVIII.—27. 
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Action by Lester L. Ensworth and others for a judicial dis- 
solution of the National Life Association, a corporation. Orders 
were passed dissolving the corporation and appointing a receiver 
to wind up its affairs, after which claims were allowed, and a 
final order for a division of assets and discharge of the receiver 
was entered, from which certain creditors appeal. Affirmed. 


Henry G. NEwtTon, for Appellants. 

CHARLES E. Gross, for Appellee. 

THAYER, J. 

Upon the complaint, dated June 30, 1899, of Lester L. Ens- 
worth and others representing themselves to be stockholders of 
the National Life Association, a corporation charterg¢d by the 
General Assembly of the state as an insurance association, and 
located in Hartford, the Superior Court on July 7, 1899, after 
due notice of the time of hearing the complaint, and after a hear- 
ing had upon it, passed an order: dissolving the corporation, 
and upon the same day passed an order appointing Frederick 
A. Betts receiver of the funds, estate, and assets of the corpo- 
ration, with power to demand, receive, sue for, and recover the 
same, wherever found, in his own name as receiver. Since that 
date the court, through its receiver, has been winding up the 
affairs of the corporation as provided by statute until August 
24, 1908, when a final order was passed that, upon the payment 
of certain expenses of the receivership and a dividend of be- 
tween 7 and 8 per cent to all creditors who had proved their 
claims, the receiver should be discharged from all further lia- 
bility on account of the receivership. The complaint upon which 
the Superior Court acted alleged that the corporation was 
solvent and had sufficient assets to pay all of its liabilities, and 
that it was for the interest of all the stockholders that it should 
wind up its affairs. The court, in its judgment dissolving the 
corporation and appointing the receiver, found these allegations 
to be true. The assets upon winding up its affairs proved in- 
sufficient to pay the liabilities in full. 

It appears from an application for instructions made to the 
court by the receiver, but does not otherwise appear in the rec- 
ord, that the corporation in its life insurance business issued 
life insurance policies upon what is known as the “assessment 
plan”. Some policies were issued upon the single premium 
plan, and others upon a plan called the “natural premium plan”, 
requiring quarterly, monthly, or bimonthly payments. In the 
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case of all the policies a portion of the premium was a fixed 
sum, and the other portion, oftentimes the greater portion, was 
fixed and determined from time to time by the corporation ac- 
cording to the amount of the death losses under the provisions 
of the policy, and the payment thereof became due upon and 
in accordance with the provisions of the assessments so made 
at fixed periods, and notices of which were sent out to the 
policyholders by mail. All of the policies provided for their 
continuation only in case that the premiums or assessments so 
made by the corporation should be paid on or before the date 
specified in such notices. Certain of the policies provided that, 
in case the mortuary fund in any class at any time should not 
be sufficient to meet the death losses which should occur in that 
class of policy, assessments to meet such losses should be made 
upon the holders of policies of that class. The corporation 
maintained no reserve fund, and no mortuary fund set apart for 
the payment of these claims. 

On the 30th day of June, 1899, and just previous to the filing 
of the complaint in the Superior Court, some one of the officials 
of the corporation sent out a large number of assessments to 
its policyholders. After his appointment and qualifications, 
said receiver, through remittances sent to the corporation in 
response to the notices, received premiums and assessments 
amounting in the whole to several thousand dollars. Said pre- 
miums and assessments were paid by the policyholders in igno- 
rance that a receiver had been appointed and that the corpora- 
tion had been dissolved, and were made for the purpose of 
continuing said policies. There existed valid death claims 
against the corporation at the time of its dissolution. 

The court did not order, and, so far as appears, was not re- 
quested to order, the receiver to make any assessment for death 
claims, and he made none. The court allowed to living policy- 
holders dividends upon claims for unearned premiums from the 
date of the order of dissolution, 

The appellants, who are death claimants, assign error on the 
part of the court (1) in dissolving the corporation, (2) in not 
ordering the receiver to make an assessment for death claims 
and send out notices of such assessment, (3) in ordering the 
return of the premiums and assessments received after the com- 
pany had been dissolved, (4) in ordering a dividend to be paid 
on claims for unearned premiums to living policyholders who 
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at the time of the commencement of the action were liable to 
assessments for death claims to a larger amount than the un- 
earned premium and assessment, (5) in ordering a dividend to 
be paid on claims for unearned premiums to living policyholders 
when such claims were not presented by the policyholders in 
accordance with the order of the court, (6) in ordering dividends 
to be paid on claims for unearned premiums when the amount 
of dividends would be less than the cost of ascertaining and 
paying it, and (7) in ordering a dividend to be paid on unearned 
premiums when the unpaid assessments laid prior to the dissolu- 
tion of the corporation exceeded such unearned premiums. 

The proceeding for the dissolution of the corporation was a 
statutory one brought by certain of its stockholders against it, 
asking that it be dissolved and its affairs wound up. The court 
gave notice of the proceeding and of the time of hearing to its 
creditors and policyholders before proceeding to act upon the 
complaint. The present death claimants then had an oppor- 
tunity, had they seen fit, to intervene and object to the dissolu- 
tion. They failed to do this, and the court proceeded to a hear- 
ing and rendered its judgment. That judgment was final be- 


tween the parties, and the time within which they or these 
creditors could take an appeal from that judgment has long 
since expired. The claimants are therefore precluded from now 
raising the question attempted to be raised by the first-men- 
tioned assignment. 


The claimants say that the corporation should have laid and 
collected an assessment for all death claims before a receiver 
was applied for, and that, had this been done, if the assessments 
had been paid the assets of the corporation would have been in- 
creased to the extent of the payments made, and if the assess- 
ments had not been paid the policies would have been forfeited 
and no claim thereon could have been made for unearned pre- 
miums; and they say that, the corporation having failed to lay 
the assessments, the court should have ordered the receiver to 
lay them. It is unnecessary to inquire why the corporation 
failed to do this. It may be that its relations to the insurance 
department of the state rendered it impolitic. An attempt by 
the court to do it would have been futile. The policyholders 
were under no legal obligation to pay the assessments on their 
policies to the corporation if laid. They were not situated like 
policyholders in mutual companies, who are legally bound to 
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pay death-claim assessments. Their only purpose in paying as- 
sessments on policies in this corporation would be to continue 
their policies in force; that is to continue the company’s obliga- 
tion to insure them. When the corporation was dissolved, its 
ability to insure the policyholder ceased. The receiver was not 
appointed to continue its business, but to receive its assets, pay 
its creditors, and wind up its affairs. An assessment paid to 
him, therefore, would be without consideration, and without 
legal obligation on the part of the policyholder to pay it. The 
court, therefore, could not properly order the receiver to make 
the assessments, and the claimants have no ground for com- 
plaint in its failure to do so. 

For the same reason, the premiums and assessments which 
were sent to the corporation after its dissolution by policyhold- 
ers ignorant of the fact that it had been dissolved and was no 
longer able to insure them were properly ordered to be returned 
as having been paid by mistake and without consideration. 

The remaining reasons of appeal relate to the allowance of 
dividends upon claims for unearned premiums. These were 
proper claims against the corporation. By its dissolution it 
became unable to earn the full premium which it had received, 
and thereby forfeited the policy. The policyholders who had 
paid the premiums were therefore entitled to recover the amount 
of premium unearned by the corporation. There is nothing 
in the finding showing that any assessment against any of these 
policvholders had been legally laid prior to its dissolution. 
It appears in the receiver's application for instructions already 
alluded to that in June prior to its dissolution the insurance de- 
partment of the state had forbidden the corporation from send- 
ing out any more assessments. But, as already stated, if there 
had been such assessments, the policyholders were not bound to 
pay them. And, if they neglected to pay them because the cor- 
poration was defunct and could not earn them, the question 
would be whether they thereby forfeited their right to the un- 
earned premium, and not the one which is raised by the fourth 
and seventh reasons of appeal, which assumes that a claim for 
the assessment could be set off against the claim for the un- 
earned premium. The court correctly held upon the facts that 
there was no liability for assessments which prevented the al- 


lowance in full of the claims for unearned premiums. 
The fifth reason of appeal assumes that some of the claims 
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were not presented in time. There is nothing in the finding 
which shows that these claims were not presented within the 
time limited by the court for the presentation of claims. But 
if they were not presented within that time, the court had power 
to extend the time for their presentation. As it has allowed 
the claims, it will be presumed, in the absence of any finding 
to the contrary, that the claims were seasonably presented. 

The sixth reason, without any finding as to the cost of ascer- 
taining and paying the claims for unearned premiums, or that 
such cost will exceed the amount of the premium, assumes that 
such will be the fact. No question of law is properly presented 
for our consideration by this reason of appeal. 

There is no error. The other judges concurred. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The peculiar feature of this case, aside from the question of laches 
by the complainants, was the fact that it concerned the status of assess- 
ment policies issued by a stock corporation which was being wound 
up in the interest of its stockholders. These policies seem to have been 
issued simply as a particular class of contracts in which the premium, 
instead of being a fixed amount, was to be in part determined from time 
to time according to the experience of the company, and the assess- 
ments thus provided for may be regarded as a component part of the 
premium itself. Assessments are usually confined to mutual companies 
or societies, whereas in ordinary companies the consideration is usually 
a definite sum, payable at specific times, and known as the premium. 
Both are alike regarded as the consideration for the contract, and so 
far as they are applicable the same legal principles apply. The liability 
for an assessment must be determined from the contract between the 
parties. In the case of ordinary premiums there is usually no personal 
liability for their payment in the absence of a specific contract to the 
contrary. The penalty for nonpayment is forfeiture of the policy. The 
premium is generally required in advance as a condition precedent to 
the validity of the contract. In benefit societies, on the contrary, the as- 
sessment is not called for until the contract has been some time in force 
and the member has already enjoyed the benefits of its protection. 
Hence, having received such benefits, the member, where the charter 
and by-laws permit such construction, is held personally liable for as- 
sessments properly levied, such organizations being also mutual in their 
character. A similar rule also prevails in the case of mutual fire offices 
as to the liability of members for losses incurred, although no special 
provision may be made for assessing deficiencies in the premiums re- 
ceived unless the contracts with the members relieve them from such 
liability. 

Ordinarily the issue and acceptance of the policy or certificate are 
a sufficient consideration fer an agreement to pay any assessment made 
during membership in a mutual organization. though if by the laws ot 
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the organization or the conditions of the contract payment be optional, 
of course no action will usually lie. The unilateral character of the in- 
surance contract has generally been recognized by the courts. Liability 
for assessments is strictiy construed as against the company or society. 
A distinction has been made between a premium and an assessment. 
Periodical payments contracted for of definite amounts, though desig- 
nated assessments, have been held to be premiums and not assessments 
subject to change or the vicissitudes of the business. State ex relator 
vs. Monitor F. Ass’n, 42 Ohio St. 555; Smith vs. Brown, 75 Hun 231. 
Nonpayment of an assessment will not forfeit unless so provided, and 
assessments must be made in conformity with the law of the association. 
A forfeiture for nonpayment declared after death will not affect the 
validity of the claim. Baker vs. Citizens, &c., Co., 51 Mich. 243; San- 
ford vs. Ins. Co., 63 Cal. 547. The cancellation of the contract usually 
terminates liability as to future assessments, though it is not an avoid- 
ance of liabilities already incurred: in this respect the contract is not 
unilateral. Ellerbe vs. Barney; 23 Ins. L. J. 26. 

As to the effect of insolvency, whether a policy is forfeited by non- 
payment of an assessment made prior to the filing of a bill for dissolu- 
tion after the association stops business depends on whether it is merely 
optional to pay under penalty of forfeiture, or whether the member is 
obligated to pay. In the latter case nonpayment does not work a for- 
feiture. See Mackless vs. Bacon, 57 Mich. 334; In re Protection L. Ins. 
Co., 9 Biss. (C. C.) 188; Vannatta, &c., N. J. M. L. Ins. Co., 30 N. J. 
Eq. 15. As to the power of a court in such case see Burden vs. Mass., 
&c.. Ass’n, 147 Mass. 360. But the mere fact of insolvency does not re- 
lieve from an obligation already incurred. Vannatta vs. Ins. Co., ante; 
Sterling vs. Ins. Co., 32 Pa. 75. The authority of a receiver to assess 
depends on whether payment is optional, and where he has the authority 
upon whether the facts will justify it, mot on the orders of a court. 
Thomas vs. Whallon, 31 Barb. (N. Y.) 172. In New York a receiver, 
when authorized by the court, may order an assessment in case of pro- 
ceedings for voluntary dissolution. In re Equitable Reserve Fund L. 
Ass'n, 40 N. Y. St. Rep. 800. The insolvency of the company in the 
absence of anything to the contrary entitles the insured to a return of 
the unearned premium, but such premium cannot be offset against an 
assessment required to the full amount to meet losses. The insured is 
entitled in case of cancellation by insolvency to share ratably with the 
creditors. In re Minneapolis Mut. F. Ins. Co., 49 Minn. 291; Common- 
wealth vs. Mass. Mut. Ins. Co., 112 Mass. 116; A®tna Life Ins. Co. vs. 
Paul, 1o Ill. App. 431; McDonald vs. Met. Life Ins. Co. 68 N. H. 4. 

In the present case it will be noted that defendant was a stock cor- 
poration, and the only purpose of paying premiums was to continue the 
policies in force. The receiver was not bound to levy assessments after 
dissolution in such case. The dissolution forfeited the policies and the 
policyholders were entitled as creditors to a return of the paid premiums. 
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SUPREME COURT OF NEBRASKA. 


HART ET AL. } 


vs. ( 


KNIGHTS OF MACCABEES oan 
THE WORLD. (No. 15,417.)* 


_———, ON LIFE POLICIES—STATEMENT IN PROOF OF 


Statement in the proof of loss, as to the cause of the death of an insured, 
may be contradicted on the trial of an action on the policy of insur- 
ance, unless the usual elements of equitable estoppel are present. 


[For other cases, see Insurance, Dec. Dig. § 789.] 


BENEFIT INSURANCE—DEFENSES TO ACTION—BY-LAWS 
OF ASSOCIATION. 


A fraternal insurance company cannot have the benefit of its by-laws 
and amendments thereto, in defending against a death claim, unless 
certified copies of such by-laws and amendments have been filed 
with the auditor of public accounts. 


[For other cases, see Insurance, Dec. Dig. § 693.] 


Commissioners’ Opinion. Appeal from District Court, Dodge 
County; Hollenbeck, Judge. 

Action by Clara Hart and another against the Knights of 
Maccabees of the World. Judgment for plaintiffs, and defend- 
ant appeals. Affirmed. 


D. D. AITKEN and HAINER & SmirTu, for Appellant. 
GRANT G. MARTIN and CouRTRIGHT & SIDNER, for Appel- 


lees. 
DuFFIE, C. 


November 14, 1902, William F. Hart became a member of 
a subordinate lodge of Maccabees known as the “Hooper Tent, 
No. 75”, and on that date there was issued to him the beneficial 
certificate sued upon in this action. In its answer the defendant 
alleges that at the time of securing admission into the Macca- 
bees, section 430 of its laws was in force, and is as follows: 
“Sec. 430. No benefit shall be paid on account of the death or 
disability of any member while engaged in a mob, riot or insur- 
rection, * * * or who may be injured or killed in any quar- 
rel, controversy or any fight in which such member may be the 
offending party.” The answer further alleges that after Hart 


* Decision rendered, Feb. 6, 1909. 119 N. W. Rep. 679. Syllabus by the Court. 
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became a member, and in 1904, the Maccabees revised their laws 
and enacted the following sections: “Sec. 404. Quarrel or 
Fight. No benefit shall be paid on account of the death or dis- 
ability of a member who dies or becomes disabled in conse- 
quence of a violation, or attempted violation of the laws of any 
state, district, territory or province, or in consequence of resist- 
ing arrest.” Sections 372 and 373 of the laws of the order, re- 
lating to proofs of death, are set out in the answer, and it is then 
alleged that Hart came to his death while engaged in a quar- 
rel in which he was the offending party, and a copy of the find- 
ing of the coroner’s jury is set out in the answer, showing that 
Hart “came to his death by a bullet from a revolver of .45 caliber 
in the hands of one Frank Owens, and was fired in self-defense, 
and for the protection of his mother, and we, the jury, believe 
the act was justifiable”. From a judgment in favor of the plain- 
tiffs the defendant has appealed. 

It is insisted by the defendant that as proofs of death made 
by the plaintiff show that Hart was killed while engaged in an 
altercation, and that his killing was justified by the circum- 
stances, the evidence which established his death also established 
that his death occurred under such circumstances as exempted 
the defendant from any liability on account thereof, and that 
the defendant’s motion for an instructed verdict in its favor 
should have been sustained. Relating to the proof of death, it is 
clearly shown that it was prepared by the officers of Hooper 
Tent, No. 75, and that Mrs. Hart, who signed it, had little or no 
knowledge of what it contained, and no knowledge of the find- 
ing of the coroner’s jury being made a part thereof. The general 
rule appears to be that the burden of proving that death ensued 
while deceased was engaged in some act violative of the rules 
of the order is on the defendant company, though the proof of 
death offered by the plaintiffs may recite facts from which such 
violation of the rules may be presumed. 

In Supreme Tent of Knights of Maccabees of the World vs. 
Stensland, 206 Ill. 124, 68 N. E. 1098, 99 Am. St. Rep. 137, the 
by-laws of the defendant company provided that if the insured 
committed suicide, whether he was sane or insane at the time, 
no benefit should be paid, and the proofs of death contained a 
statement taken from the verdict of the coroner’s jury that the 
cause of death was suicide by strangulation. In that case the 
defendant company insisted that the plaintiff and beneficiary was 
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estopped from showing that death arose from any cause except 
that shown in her proofs made to the company. The court 
said: “While there may be some slight authority for the con- 
tention of appellant, we are convinced that reason and the great 
weight of authority are with the rule which permits the state- 
ments in the proof of loss to be contradicted on the trial, unless 
it appears that the usual elements of equitable estoppel are pres- 
ent.” A further statement of the court in that case describes 
almost the exact condition relating to the proofs of death in the 
case we are considering, and is as follows: “The rule insisted 
upon by the appellant is that, before the statements in the proof 
of loss can be contradicted, the plaintiffs must show that they 
were made by mistake or produced by fraud. The evidence 
shows that the plaintiffs knew nothing as to the cause of death. 
* * * She swears that the agent of the insurance company 
prepared the proof of loss, and that she did not read it before 
she signed it. But even granting that she knew and compre- 
hended at the time that the proof of death contained the state- 
ment that the death was from suicide, still no estoppel arises, 
for the reason that the statement that the death resulted from 
suicide by strangulation was a mere opinion.” See, also, Cluff 
vs. Mutual Co., 99 Mass. 318; Bankers’ Life vs. Lisco, 47 Neb. 
340, 66 N. W. 412; Dougherty vs. Pac. Mutual Co., 154 Pa. 
385, 25 Atl. 739. The defect in the defendant’s evidence to sus- 
tain its defense lies back of this, and arises from its failure to 
show that the by-laws of the order, relied on as a forfeiture of 
the certificate issued to the deceased, were in force in this state. 
Section 6656, Cobbey’s Ann. St. 1907, is in the following words: 
“Every such society shall file with the auditor of public accounts 
a copy of its constitution and by-laws duly certified to by the 
secretary or corresponding officer and before any amendment, 
change or alteration thereof shall take effect, or be in force a 
copy of such amendment, change or alteration, duly certified to 
by its secretary or corresponding officer, shall be filed with the 
auditor of public accounts.” 

It appears from the deposition of John L. Pierce, deputy 
auditor of the insurance department of this state, that copies 
of the laws of the Maccabees, revised and amended July, 1904, 
were filed in the office of the Auditor of State December 16, 
1904. The certificate of the Supreme Record Keeper of the 
Knights of the Maccabees is a printed form, and the signature 
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of the Grand Record Keeper is not in his own handwriting, but 
is also printed. The certificate bears the impression of the seal 
of the order, but contains no venue, which may not be a fatal 
defect; but, as we construe it, the statute above copied requires 
the certificate to be under the hand of the secretary, as well 
as under the seal of the order. Attached to the deposition of 
the Supreme Recorder of the order, which was read in evidence 
by the defendant, was a printed book entitled, “Revised Laws of 
the Knights of the Maccabees of the World, Edition of 1901”, 
and the Grand Record Keeper testifies that said pamphlet con- 
tains a true copy of the laws of the order in force November 8, 
1902, when Hart was admitted to membership. There is no 
evidence coming from the Grand Record Keeper, or from the 
office of the Auditor of State, or from any other source, that 
these laws were ever filed in the office of the Auditor of State, 
or that the defendant order had taken any steps which would 
make their laws competent evidence in this state in defense of a 
suit brought on a certificate of membership. 

It is familiar law that no presumption will be indulged in favor 
of a forfeiture, and the burden of proof, where the society seeks 
to escape liability on that ground, is upon the society. An alle- 
gation in the petition that all the conditions in the contract were 
fulfilled by the assured, even when denied by the answer, does 
not impose on the plaintiff the burden of proving that each con- 
dition was fulfilled; but, when the breach of any particular con- 
dition is relied on as a defense, the burden of proving it is upon 
the society. 29 Cyc. 232. The certificate issued to the deceased 
contained no condition upon which a forfeiture may be declared, 
and the conditions relied upon by the defendant to establish a 
forfeiture are set out only im the laws of the order. It was 
necessary, therefore, in order to establish its defense, that the 
laws of the society should be introduced in evidence, and to fur- 
ther show that they were in force in this state. As we have seen, 
none of these laws or regulations were in force in this state, be- 
cause no copy of such laws were on file with the Auditor of 
State in 1902, when the deceased became a member, and the 
revised laws of 1904, which were filed with the Auditor, were 
not properly certified. This was fatal to the defense offered. 
Knights of Maccabees of the World vs. Nitsch, 69 Neb. 372, 95 
N. W. 626. 


On the record before us the judgment appealed from is the 
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only one which the District Court was authorized to enter, and 
we recommend its affirmance. 
Epperson and Good, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is affirmed. 


COURT OF APPEALS OF GEORGIA. 


FAIR 
v8. 
METROPOLITAN LIFE INS. CO. (No. 1,163.)* 


RIGHT TO AVOID POLICY—WAIVER—KNOWLEDGE. 


A provision in a written and signed application for insurance which 
contained the condition and warranty that the policy to be issued 
thereon “shall not take effect unless upon its date and delivery the 
person proposed to be insured is alive and in sound health” was 
waived by the company if, with knowledge that the insured was in 
fact not in sound health, it nevertheless consummated the contract 
of insurance by issuing and delivering the policy and receiving the 
premiums, although it was expressly provided that no condition of 
the policy could be changed or any forfeiture waived, except in writ- 
ing, signed by the president or secretary of the company. 


[For other cases, see Insurance, Cent. Dig. § 1024; Dec. Dig. § 400.] 


KNOWLEDGE OR NOTICE TO AGENTS—EFFECT. 


Any knowledge affecting the rights of the insured which comes to an 
agent while he is performing the duties of his agency becomes the 
knowledge of the company. Therefore any statement relating to the 
condition of his health made by the insured at the time of his ap- 
plication for insurance to the physician intrusted by the company 
with the duty of making the examination in its behalf and ascertain- 
ing the state of the applicant’s health, would be a statement made 
to the company. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


On Rehearing. 


LIFE INSURANCE—PROOFS OF DEATH. 


Statements in the proof of death are admissible as evidence against the 
insured or the beneficiaries in the policy, especially where the 
policy stipulates that ‘all the contents of such proofs of death shall 
be evidence of the facts therein stated in behalf of, but not against, 
the company”. 

[For other cases, see Insurance, Cent. Dig. §§ 1701, 1702; Dec. Dig. § 
662. ] 


* Decision rendered, Dec. 8, 1908. On Rehearing, Feb. 24,1909. 63 8. E. Rep. 812. Syl- 
labus by the Court. 
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Error from Superior Court, Bibb County; W. H. Felton, 
Judge. 

Action by W. T. Fair against the Metropolitan Life Insur- 
ance Company. Judgment for defendant, and plaintiff brings 
error. Reversed. 


L. D. Moore, for Plaintiff in Error. 
HARDEMAN, JONES & JonNnsTON, for Defendant in Error. 


Faraz, ©. J. 

William T. Fair sued the Metropolitan Life Insurance Com- 
pany in a justice’s court on a life insurance policy issued by the 
company on the life of his wife, Sarah B. Fair.. The jury in the 
justice’s court found a verdict in favor of the plaintiff and on 
certiorari to the Superior Court the verdict was set aside and a 
new trial granted. This is the second grant of a new trial by 
the Superior Court on certiorari in this case, the first grant 
having been affirmed by this court (Fair vs. Life Ins. Co., 2 Ga. 
App. 376, 58 S. E. 492); the affirmance being based on the 
general rule that the first grant of a new trial on certiorari will 
not be interefered with unless the verdict is absolutely de- 
manded by the evidence. The case should now be finally dis- 
posed of on the merits. 

The insured, on October 27, 1904, made a written and signed 
application for insurance on her own life, containing, among 
other things, the following conditions and warranties: “Said 
policy shall not take effect unless upon its date and delivery 
[the] life proposed [to be insured] be alive and in sound health.” 
And as a part of the policy contract she made and signed the 
following answers to questions propounded to her by the medi- 
cal examiner of the company: “(4) Is said life blind, deaf or 
dumb, or has it any physical or mental defect or infirmity of any 
kind? No. (5) Name all physicians who have attended within 
two years, when, and for what complaint. None.” The policy 
was issued November 7, 1904, and expressly recited that it was 
issued by the company subject to the following conditions: 
“Provided, however, that no obligation is assumed by the com- 
pany prior to the date hereof, nor unless on said date the in- 
sured is alive and in sound health. (1) This policy is issued upon 
an application, which omits the warranty usually contained in 
applications, and contains the entire agreement between the 
company and the insured and the holder and owner thereof. 





414 Insurance Law Journal. [A pr., 1909. 


Its terms cannot be changed or its conditions varied, except by 
a written agreement, signed by the president or secretary of the 
company. Therefore agents (which term includes superintend- 
ents and assistant superintendents) are not authorized and have 
no power to make, alter, or discharge contracts, waive for- 
feitures”, etc. ‘“(2) Unless otherwise stated in the blank space 
below in the waiver signed by the secretary, this policy is void 
if the insured before its date has been * * * attended by a 
physician for any serious disease or complaint”, etc. “(4) 
* * * All the contents of such proofs of death shall be evi- 
dence of the facts therein stated in behalf of, but not against, 
the company.” 

The proofs of death contained the following admissions by 
the claimant, William T. Fair: “Date of death? Year, 1905, 
August 25th. Cause of death? See doctor’s certificate. For 
how long was deceased confined to house and prevented from 
attending to business by last sickness? Has complained of 
rheumatism for about two years. What sickness previous to 
the last one has deceased ever had? Give full particulars of 
each sickness, with dates and duration of each. Had rheumatism 
about three years ago.” The statement of the attending physi- 
cian, being a part of the proofs of death contained the follow- 
ing: “Cause of death? (1) Chief or primary, bronchitis. (2) 
Contributing or secondary, rheumatism. Was deceased afflicted 
with any infirmity, deformity, or chronic disease? If so, please 
specify. Rheumatism.” 

On the trial the claimant, now plaintiff in error, testified as fol- 
lows: “She lived ten months after taking out this policy. For 
about two years before she died she had never walked a step. 
She hadn’t been in good health for about two years before she 
died; was just skin and bones. * * * She had rheumatism 
that caused her legs to draw up, and she did not look to be in 
good health. She could not walk, and had not walked for about 
two years. * * * She could sit in a chair all right. The 
upper part of her body was not affected, and the only part of 
her body she could not use freely was her legs. * * * She 
had not been in good health for two years, and didn’t look like 
she was in good health.” The attending physician testified as 
follows: “Rheumatism is a serious physical infirmity, and the 
person with rheumatism is not in sound health. Rheumatism 
tends to shorten the life of any one having it, and if it affects 
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the heart it produces death. In case of any other illness more 
serious, it is liable to produce complicationseand make the ill- 
ness more serious. If I had known she had rheumatism, I would 
not have considered her in good health and would not have ap- 
proved her application.” 

From the above statement of the evidence, which was in no 
wise controverted, it is clearly shown that the insured, when she 
made her application for the policy, when she made her answers 
to the questions propounded as to the state of her health, and 
when the policy was issued, was not in sound health, but was af- 
flicted with rheumatism, which was a contributing cause of death, 
and which was a serious physical infirmity. The policy having 
been issued upon the express condition and warranty that it 
should not take effect unless upon its date and delivery the in- 
sured was in sound health, and the undisputed evidence showing 
that she was at that time not in sound health, but, on the con- 
trary, was afflicted with rheumatism, a serious physical infirm- 
ity, which contributed to her death, it follows that the policy 
was not in force at the time of the insured’s death, unless the 
condition upon which the policy was issued was in some manner 
waived by the company, or unless the company, because of the 
knowledge of its agent, at the time of the application of the real 
condition of the insured, would be estopped from setting up the 
forfeiture as a defense. 

Plaintiff in error seeks to avoid the forfeiture of the policy as 
above indicated by showing that the physician who examined 
the insured when she made her application for the policy was 
fully informed by her as to the true state of her health; that she 
at that time stated to him that she did have rheumatism, and that 
on account of this affliction she had not been able to walk for 
over two years, and had had medical treatment therefor; that 
this knowledge of the company’s physician was knowledge of 
the company; and that the company, having issued the policy 
with knowledge that the statement of the insured in her appli- 
cation that she had no serious physical infirmity and .jhad not 
been treated by a physician was in fact untrue, must be deemed 
to have waived the warranty with respect to it, and cannot now 
be heard to insist upon the falsity of the statement to avoid the 
policy. In support of this contention in behalf of the plaintiff, 
three witneses testified that they were present when the exam- 
ining physician, who represented the company, made his exami- 
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nation of the insured and propounded to her the questions in 
reference to her pleysical condition as set out in the application, 
and that the insured then informed the medical examiner in 
answer to these questions that she had rheumatism, had been 
prevented by it from walking for over two years, and had been 
treated for it by physicians. The medical examiner, in his tes- 
timony, denied that any such statements were made to him by 
the insured. On this issue the jury were fully authorized, under 
the evidence, in finding in favor of the plaintiff. Assuming, 
therefore, that the company, through its agent, the medical ex- 
aminer, had knowledge at the time of the application of the real 
condition of health of the insured, the information being im- 
parted to him by the applicant herself, the question arises as to 
the legal effect of such knowledge in respect to the warranties 
contained in the application for the policy. 

There is great and serious conflict in the decisions of the 
courts on this question; but, whatever may be the law as de- 
clared by other jurisdictions, in so far as this state is concerned 
it cannot now be doubted that, if the company did have knowl- 
edge of the real condition of the applicant, the issuance of the 
policy and the receipt of premiums after possession of such 
knowledge would amount to a waiver. The Supreme Court and 
this court have both held that warranties in applications for 
insurance are for the benefit of the insurer, in order that it may 
determine whether it will accept the risk, and if, with knowledge 
that any representation or statement, however material it may 
be to the risk, is untrue as made in the application, the insurer 
nevertheless consummates the contract of insurance, by issuing 
the policy and accepting the premium, the right to subsequently 
assert the falsity of the representation or statement for the pur- 
pose of avoiding liability is waived. And this conclusion of law 
is in no wise affected or altered by a nonwaiver clause in the 
policy; it being held by the Supreme Court that these nonwaiver 
clauses relate entirely to the changes in the contract made sub- 
sequently to the issuance of the policy. Mechanics’ Ins. Co. vs. 
Mutual Building Ass’n, 98 Ga. 262, 25 S. E. 457; Johnson vs. 
ZEtna Ins. Co., 123 Ga. 404, 409, 51 S. E. 339, 107 Am. St. Rep. 
92; Arnold vs. Empire M. & A. Life Ins. Co., 3 Ga. App. 685, 60 
S. E. 470; Ins. Co. of North America vs. De Loach & Co., 3 
Ga. App. 807, 61 S. E. 406. These cases were doubtless not 
called to the attention of the court below, and seem to have been 
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entirely overlooked by counsel for both parties in the argument 
before this court. 


In support of the affirmance of the judgment granting a new 
trial, the learned attorney for defendant in error relies upon the 
case of Thornton vs. Travelers Ins. Co., 116 Ga. 121, 42 S. E. 
287, 94 Am. St. Rep. 99. The Thornton Case, supra, is au- 
thority for the position of counsel; but this case is in direct con- 
flict with the decisions of the Supreme Court in the cases of 
Mechanics’ Ins. Co. vs. Mutual Building Ass’n and Johnson vs. 
Etna Ins. Co., supra, where the Supreme Court criticises and 
disapproves the decision in the Thornton Case, supra, and re- 
affirms the ruling made in the case of Mechanics’ Ins. Co. vs. 
Mutual Building Ass’n, supra. The only material question to 
be decided, therefore, is whether the knowledge of the medical 
examiner in this case was legally imputable to the company. It 
is well settled by the authorities that an agent who is clothed 
with the general power to solicit and consummate contracts of 
insurance stands in the stead of the company and represents its 
whole power to give validity to the contract which he is au- 
thorized to execute and deliver, and to waive conditions prece- 
dent to liability by oral agreement. And it therefore follows 
that any knowledge which such agent receives in reference to 
these conditions of the policy is the knowledge of the company. 

But the Code of this state somewhat enlarges the limitations 
of this rule when it declares that “notice to the agent of any 
matter connected with his agency is notice to the principal”, 
Civ. Code 1895, § 3027. Whether this question is to be consid- 
ered as one of fact, or one of law or one of mixed law and fact, 
it would seem that knowledge or information of the physical 
condition of the applicant for insurance, acquired by the medical 
examiner, charged with the duty of making-the examination in 
behalf of the company, and obtaining such information or knowl- 
edge for the company, would be matter connected with his 
agency, and would therefore be notice to the company. The 
knowledge of this character is, we think, peculiarly within the 
scope of the agency of that particular agent of the company, 
who was chargeable by the company with the duty of finding 
out the fact as to the health of the applicant for insurance as a 
condition precedent to undertaking the risk of insurance. 


The question of waiver being the only material issue in the 


case, and the evidence being sufficient to authorize the finding 
Vou, XXXVIII.—28, 





418 Insurance Law Journal. [A pr., 1909. 


that there was in fact such waiver as would operate as an es- 
toppel, the court erred in sustaining the certiorari and in grant- 
ing a new trial. The other two assignments of error become 
wholly immaterial, in view of the above ruling on the controlling 
question in the case. 

Judgment reversed. 


On Rehearing. 

It appears that this court, in the opinion heretofore rendered, 
overlooked an assignment of error made by the petition for cer- 
tiorari as to the ruling of the trial court in rejecting a statement, 
contained in the proof of loss, of a physician, Dr. Miller, that he 
had attended the insured for three months, within two years 
from the date of her application for the policy, for serious bodily 
disease or complaint, to wit, that he had attended her during 
said period for morphiomania, colliquative diarrhoea, and ma- 
larial fever, during which time the insured was bedridden for 
two months. The proof of loss containing this statement had 
been furnished to the company by the plaintiff, and had been 
produced by the company to be used as evidence on the trial in 
response to a notice duly served on the company by the plaintiff. 
It was expressly stipulated that the statement of Dr. Miller re- 
ferred to, set out in the proof of loss, should “be considered as 
part of the proof of death under [the policy], in accordance with 
the conditions of said policy”; this agreement being signed by 
the plaintiff. It also appeared that the plaintiff had introduced 
in his behalf a portion of the proof of death. We think the 
ruling of the justice’s court in rejecting this part of the proof of 
loss, offered as evidence by the defendant, was error. Besides 
the express stipulation in the policy that any statement made 
in the proof of loss should be evidence in behalf of the company, 
the plaintiff, in making the proof required by the policy, had in- 
corporated therein this statement of Dr. Miller, and had ex- 
pressly agreed that it should be considered as a part of the 
proof, and he had called upon the company to produce this 
proof of loss to be used as evidence on the trial, and had in 
fact used that portion of the proof of loss which contained a 
statement of facts beneficial to his claim, and he could not be 
heard to object to other portions of the proof of loss which the 
defendant desired to introduce in its behalf. The entire proof of 
loss was clearly admissible, and the exclusion of that portion, 
which was offered by the defendant, containing the statement 
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of Dr. Miller relating to the physical condition of the insured, 
was harmful error. 

The defendant relied upon the breach of two separate and dis- 
tinct conditions and warranties: First, that the insured stated 
in her application for the policy that she was in sound health 
and without physical or mental defect or infirmity of any kind; 
and, second, that she had not been attended by a physician within 
two years from the date of her application for any serious dis- 
ease or complaint. The plaintiff set up a waiver as to the breach 
of the first condition and warranty. The second breach of the 
condition and warranty relied upon by the defendant was elim- 
inated by the ruling complained of. Although the evidence es- 
tablished facts which were sufficient to show a waiver of the 
breach first mentioned, this did not preclude a defense as to the 
second breach of the condition of the policy relied upon as a 
defense. The policy contained the express condition that it 
would be void if the insured, before its date, had been attended 
by a physician for any serious disease or complaint; and in one 
of the questions propounded to the insured by the medical in- 
spector, in her application for the policy, she was asked to give 
the names of all physicians who had attended her within two 
years, “when, and for what complaint”; and to this question 
she responded that she had been attended by no physician for 
any complaint during the two years previous to the date of her 
application for the policy. The statement of Dr. Miller, con- 
tained in the proof of loss, directly contradicted this representa- 
tion of the insured; this physician stating that within two years 
prior to her application for insurance he had attended her for 
morphiomania, colliquative diarrhoea, and malarial fever, and 
that during the time he attended her she was bedridden for two 
months. 

It is contended by counsel for plaintiff in error that the ruling 
of the trial court in rejecting the statement of Dr. Miller above 
referred to was, if erroneous, not harmful, as the proofs of death 
showed that the insured had in fact died of bronchitis of only ten 
days’ duration, and that therefore the complaints or diseases 
for which Dr Miller had attended the insured in no way con- 
tributed to her death, and that the statement made by the in- 
sured in her application that she had not been attended by a 
physician within two vears for any disease or complaint was 
immaterial, The materiality of these representations claimed to 
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have been made by the insured, and which are claimed to have 
been untrue, relate to the risk assumed by the company in issu- 
ing the policy of insurance, and it cannot be held as a matter 
of law that the fact that the insured had, within two years prior 
to the date of her application, been attended by a physician for 
the diseases mentioned in Dr. Miller’s statement, was not ma- 
terial to the risk. Certainly this question was issuable. Sec- 
tion 2097 of the Civil Code of 1895 provides that “every appli- 
cation for insurance must be made in the utmost good faith, and 
the representations contained in such application are considered 
as covenanted to be true by the applicant. Any variation by 
which the nature, or extent, or character of the risk is changed, 
will void the policy”. If the representation made by the in- 
sured in her application for the policy that she had not been 
attended by a physician for any disease or complaint within two 
years from the date of her application was a material represen- 
tation, and if it varied from the truth in such manner as to 
change the nature, or extent, or character of the risk, then the 
policy is void. In this case, moreover, the effect of the policy 
contract itself is to provide that the untruth of the statement 
made by the applicant touching the fact of her bodily condition 
as to disease or complaints, or the attendance of a physician on 
her for disease or complaint within two years from the date of 
the application, would render the policy void. “Where an ap- 
plicant for life insurance covenants in his application that the 
statements made to the medical examiner are true, and these 
statements are made a part of the contract of insurance and 
form the basis of such contract, any variation in any of them, 
which is material, whereby the nature, or extent, or character 
of the risk is changed, will avoid the policy, whether the state- 
ment was made in good faith or willfully or fraudulently.” Su- 
preme Conclave Knights of Damon vs. Wood, 120 Ga. 328, 47 
S. E. 940. 

For the foregoing reasons, we think the judgment of the 
Superior Court on certiorari, granting a new trial, should be 
affirmed, instead of reversed; and it is ordered that a judgment 
of affirmance be substituted for the judgment of reversal hereto- 
fore rendered. 

Judgment affirmed. 
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INSURABLE INTEREST. 


A person has no insurable interest in the life of his half-uncle, other than 
such as he might have as an ordinary creditor. 


[For other cases, see Insurance, Cent. Dig. § 158; Dec. Dig. § 116.] 


BENEFICIARIES—WHO MAY BE. 


A person may insure his life for the benefit of one who has no insurable 
interest therein, if he does so in good faith to promote the bene- 
ficiary’s welfare, and not in a collusive manner, which would be 
equivalent to the beneficiary procuring the insurance. 


[For other cases, see Insurance, Cent. Dig. § 138; Dec. Dig. § 114.] 


INSURABLE INTEREST—SPECULATIVE TRANSACTIONS. 


Where a person insures his life on the inducement of the beneficiary in 
the policy, who has no insurable interest in insured’s life, and who 
is the active and moving party in the transaction, the policy i is specu- 
lative, and entitles the beneficiary to keep no more of the proceeds 
of the policy than may ,be necessary to satisfy demands which he 
may have against insured’s estate. 


[For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.] 


RIGHTS OF BENEFICIARY. 


Where a person insured his life for the benefit of a creditor, who has 
no insurable interest therein other than such as he may have for 
the payment of his claims, which insurance is procured by the in- 
sured himself, but with an understanding with the beneficiary that 
the latter’s interest in it shall be only as security for what insured 
owes the beneficiary, the beneficiary can retain only enough of the 
proceeds to make him whole. 


[For other cases, see Insurance, Cent. Dig. § 1480; Dec. Dig. § 591.] 


QUESTIONS FOR JURY. 


Whether the beneficiary in an insurance policy, who had no insurable 
interest in insured’s life, used insured to obtain the insurance, which 
he himself could not have done, or insured procured it on his own 
volition and for the exclusive benefit of the beneficiary, or for his 
benefit by way of indemnity, held, under the evidence, for the jury. 


[For other cases, see Insurance, Cent. Dig. § 1754; Dec. Dig. § 668.] 


POLICY—ASSIGNMENT. 


The assignment of an insurance policy to one having no interest in the 
life of the insured is invalid, unless made to a creditor, and then it 
is valid only to the amount of his advances. 


[For other cases, see Insurance, Cent. Dig. § 166; Dec. Dig. § 122.] 
* Decision rendered, Feb. 9,1909. 1168S. W. Rep. 1. 
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Appeal from Circuit Court, Mississippi County; Henry C. 
Riley, Judge. 
Action by E. P. Deal, as public administrator of the estate 
of Andrew J. Coleman, deceased, against Charles W. Hainley, 
for money collected and wrongfully withheld on policy of life 


insurance. From a judgment for defendant, plaintiff appeals. 
Reversed and remanded. 


Plaintiff is public administrator of Mississippi County and in 
charge of the estate of Andrew J. Coleman, deceased. He insti- 
tuted this action to recover from defendant the proceeds, less 
certain credits, of an insurance policy written for the sum of 
$2,500 on the life of the deceased for the benefit of defendant. 
The main averments are that Coleman was in debt to defendant 
in the sum of $400, and the policy was issued to the latter as 
security for said debt, defendant paying a premium of $106.55; 
that the only interest defendant had in the life of the deceased 
or in the policy was as creditor and for the premium paid; that 
defendant had collected the whole sum due on the policy, but 
was entitled to retain only $506.55, to reimburse him for what 
deceased owed him and the premium paid; but that he had 
withheld the remainder of $1,993.45, for which plaintiff prayed 
judgment. The answer admitted the gapacity in which plaintiff 
sued, issuance of the policy on the life of the deceased to de- 
fendant, and collection of the proceeds by the latter; admitted 
Coleman was indebted to defendant in the sum of $506.55, but 
denied this represented his total indebtedness to defendant, and 
denied plaintiff was entitled as administrator to any part of 
the proceeds of the policy. For further answer, it was alleged 
the policy was issued on the application of Coleman and made 
payabie to defendant; that defendant was Coleman’s nephew 
and intimate friend, and for a long time prior to the date of the 
policy, and afterward until the death of Coleman, had at divers 
times lent the latter money, signed his notes as surety in the 
banks and to private individuals, and given him pecuniary aid 
when he needed it; that Coleman, out of gratitude and to re- 
imburse defendant for the aforesaid favors, procured said policy 
on his life in the interest of defendant, who was named as bene- 
ficiary:; and that in doing so Coleman acted in good faith and 
without intention to evade the law or defraud any one, fully 
believing he was within his legal rights; that defendant acted 
in good faith throughout the transaction and in making proof 
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of Coleman’s death and collecting the amount of the policy. A 
general denial was filed in reply to the answer. Hainley was a 
half-nephew of Coleman, and the two were good friends. Wit- 
nesses said defendant, being a man of some means and of gen- 
erous nature, was disposed to aid his relatives financially on 
occasions. He signed Coleman’s notes as surety several times, 
but it is conceded there was no evidence he ever paid any of 
these debts except one to a man named Chapman. The amount 
of this debt is in dispute, plaintiff claiming it was about $175 
and defendant that it was $300. The administrator stated the 
reason the petition alleges Coleman owed defendant $400 was 
because the administrator knew there was something owing and 
did not know the exact amount. Coleman himself applied for 
the policy in a writing signed by him, which contained, among 
other statements, the following :— 


g. The full name of the person to whom the insurance is 
payable is Charles W. Hainley. 

“to. Residing in Charleston, Mo. 

“11. The relationship of said beneficiary to me is nephew. 

“12. The insurable interest of the said beneficiary in the life 
proposed for insurance other than that of family relationship, 
is protection as creditor. 

“13. I hereby apply for insurance on my life on the life plan 
L, years’ payment, twenty years distribution.” 

Defendant testified he was nephew and friend of Coleman; 
that the latter was frequently in need of small sums of money, 
and defendant assisted him to borrow from the banks and indi- 
viduals. Kegarding the taking of the policy, defendant testified 
the agent of the insurance company wanted to insure defendant’s 
life, and the latter said he had all the insurance he wanted. The 
agent then asked if he did not have some kinfolks he could 
carry insurance on, and defendant said he had. This question 
and the answer to it then follow :— 

“Q. And you took out this policy and paid the premium on 
it? A. On Mr. Coleman’s accord, he was willing for it; I didn’t 
ask him anything about it; I didn’t go to see him.” 

Defendant swore further the agent went to Coleman, and de- 
fendant did not give Coleman notice to take out the policy, but 
signed his note for the premium and told Coleman he (defend- 
ant) “would stay with him” as long as possible in order to keep 
the policy up. Coleman took out another policy payable *to 
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his wife, and Hainley became his surety for the payment of the 
premiums, but Coleman paid them. Plaintiff’s counsel objected 
to the competency of defendant as a witness, and saved an ex- 
ception to the adverse ruling on the exception. The policy 
whose proceeds are in dispute was written by the Mutual Life 
Insurance Company of New York, and contained a promise to 
pay “Charles W. Hainley, nephew of Andrew J. Coleman, the 
insured, of near Charleston, in the county of Mississippi, state 
of Missouri, if living, if not the said insured’s executors, admin- 
istrators or assigns, $2,500, upon acceptance of satisfactory 
proof at its head office of the death of Andrew J. Coleman”, etc. 
It was dated November 24, 1904. The annual premium was 
$106.55, which was paid by defendant for the first year, no 
other premium having accrued prior to the death of the insured. 
The court refused all the instructions asked by defendant, and 
gave this one at the instance of plaintiff: ‘The coust instructs 
the jury that if they believe and find from the evidence that 
Andrew J. Coleman, prior to the 24th day of November, 1904, 
was indebted to the defendant, and that said Coleman procured 
a policy of insurance, upon his life in favor of the defendant for 
the sum of twenty-five hundred dollars, and that said defendant 
paid the premiums on said policy, and that after the death of 
the said Coleman the company issuing said policy paid the 
amount of said policy, or any part thereof, to defendant, your 
verdict should be for the plaintiff for the amount so paid, dimin- 
ished by the amount of premiums paid by defendant on said 
policy, and the amount which Coleman owed defendant at the 
time of his death, or defendant had loaned or paid out for Cole- 
man.” 

The jury returned a verdict for defendant, and this appeal was 
prosecuted. 


RussELL & DEAL, for Appellant. 
BoonE & LEE, for Respondent. 


Goopk, J. (after stating the facts as above.) 
1. Defendant was an incompetent witness because he was a 
party to whatever understanding he had with the deceased, 
Coleman, about the insurance contract. Confessedly, there was 
some arrangement between them, and the cause of action in 
issue and on trial turned on whether it was such a one as would 
allow defendant to retain all the money collected on the policy, 
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or only what deceased owed him plus the premiums he had 
paid. Defendant’s testimony falls within the letter and spirit 
of testimony excluded by section 4652, Rev. St. 1899 (Ann. St. 
1906, p. 2520). Kersey vs. O'Day, 173 Mo. 560, 73 S. W. 481. 
The facts testified by defendant may be gleaned from other wit- 
nesses; some of them were, and it is best to consider the merits 
of the case, taking account of all the evidence before us. 


2. Defendant had no insurable interest in the life of his half- 
uncle, and could only procure insurance on said life as a cred- 
itor and in an amount large enough to cover his debt and the 
expense of maintaining the policy. Singleton vs. Railroad, 66 
Mo. 63, 27 Am. Rep. 321; Ryan vs, Ins. Co., 117 Mo. App. 688, 
93 S. W. 347; Corson’s Appeal, 113 Pa. 438, 6 Atl. 213, 57 Am. 
Rep. 479. Possibly insurance could not have been taken to 
cover prospective obligations, but that question is out of the 
case. If a person is willing to take the risk of placing insur- 
ance on his own life for a beneficiary who has no interest in its 
preservation, he may do so; and hence Coleman himself might 
insure his life in such sum as he chose for the benefit of his 
nephew, or even without reference to the relationship, if he did 
so in good faith to promote the nephew’s welfare, and not in a 
collusive manner which would be equivalent to the latter pro- 
curing the insurance. Locher vs. Kuechenmiester, 120 Mo. App. 
701, 720, 98 S. W. 92, and cases cited; Cooke, Life Insurance, 
§ 60, p. 94. The instruction given by the court left no oppor- 
tunity for the finding in defendant’s favor, and, indeed, did not 
submit the question of whether the insurance was taken by 
Coleman in good faith for defendant’s benefit, not only as a 
creditor to the extent of his demand, but for the full amount of 
the policy and simply out of a desire to benefit defendant. 
Therefore the charge was more favorable to plaintiff than it 
should have been on the evidence. Though defendant’s nephew 
could not insure his uncle’s life, the relationship, and the inti- 
macy and favors which grew out of it, are items to consider in 
dealing with the question of whether the uncle procured the 
policy and wholly for defendant’s sake; for those circumstances 
enhance the probability that he did. If Coleman took the in- 
surance on the inducement of defendant, who was the active 
and moving party in the transaction, the policy was speculative. 
Waineright vs. Bland, 2 Moody & R. 481; Schilling vs. Ins. 
Co., 2 Hurlst. & N. 41; Bromley vs. Ins. Co., 122 Ky. 402, 92 
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S. W. 17, 5 L. R. A. (N. S.) 747, 121 Am. St. Rep. 467; Cam- 
mack vs. Lewis, 82 U. S. 643, 21 L. Ed. 244. In that event 
defendant is entitled to keep no more of the proceeds of the 
policy than the amount of his claim against Coleman’s estate. 
Brookway vs. Ins. Co. (C. C.) 9 Fed. 249; Coon vs. Swan, 30 
Vt. 7; Fairchild vs. Life Ass’n, 51 Vt. 612, 624 et seq.; Tate 
vs. Bldg. Ass’n, 97 Va. 74, 33 S. E. 382, 45 L. R. A. 243, 75 Am. 
St. Rep. 770; Metropolitan, etc., Co. vs. O’Brien, 92 Mich. 584, 
52 N. W. to12; Exchange Bank vs. Loh, 104 Ga. 446, 31 S. E. 
459, 44 l.. R. A. 372; Union, etc., League vs. Walton, 109 Ga. 
I, 34 S. E. 317, 460 L. R. A. 424, 77 Am. St. Rep. 350. If Cole- 
man procured the insurance, but on an understanding with de- 
fendant that the latter’s interest in it should be only as security 
for what the former owed, then defendant may retain no more 
of the proceeds than enough to make him whole. Strode vs. 
Meyer Bros. Drug Co., tor Mo. App. 627, 74 S. W. 379; Am. 
Life Ass’n vs. Robertshaw, 26 Pa. 189. The principal point for 
decision is whether, on all the facts, the court should have de- 
clared the rights of the parties as being concluded by one or 
more of those propositions of law, or there were issues for the 
triers of the facts. In our judgment a legal conclusion cannot be 
pronounced one way or the other on the questions of whether 
defendant was the real and Coleman only the formal pro- 
curer of the insurance, or, if the latter was the real procurer, 
how far he intended defendant to benefit by the policy. Rea- 
sons existed why Coleman might wish to help defendant beyond 
securing the debt the former owed the latter, but the testimony 
had a tendency to prove defendant instigated deceased to take 
the insurance. For one thing, it is not clear defendant agreed 
to pay the premiums, and it rather seems he agreed only to 
come to the help of Coleman if the latter was unable to pay 
them when due. Deceased gave a note for the first premium, 
which note defendant signed as surety. The same method was 
followed in respect of the premiums on the policy taken by 
Coleman for the benefit of his wife. We find a conflict of re- 
mark, and perhaps of decision, on the point of whether an 
agreement, by a beneficiary who has no pecuniary interest in 
the life of the insured, to pay premiums, suffices to stamp the 
contract 2s a wager, or is only a fact pointing to that conclu- 
sion, This question does not quite come up for decision on the 
present record, which presents defendant as apparently a surety 
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for the payment of premiums. The result of the case turns on 
what was, in truth, the arrangement between defendant and 
Coleman; that is, on whether defendant used Coleman to ob- 
tain the insurance, or Coleman procured it of his own volition 
and for the exclusive benefit of defendant, or for his benefit by 
way of indemnity. In the second contingency only would de- 
fendant have the right to keep the entire proceeds. In Lang- 
don vs. Ins. Co. (C. C.) 14 Fed. 272, 279, the court said the pay- 
ment of premiums by a beneficiary was not conclusive proof the 
policy was taken out by him; citing to the point Triston vs. 
Hardey, 14 Beav. 232, and Armstrong vs. Ins. Co., 13 Reporter, 
711. See, too, Attna Life Ins. Co. vs. France, 94 U. S. 561, 24 
L. Ed. 287; and, for a citation of cases pro and con, the note to 
teinlein vs. Ins. Co., 25 L. R. A. 627, 629. The Langdon 
Case is, for the purpose in hand, identical with the facts in this 
one, and the question of whether the insured or the beneficiary 
had procured the policy was held to be one of fact for the jury, 
as it was in Brockway vs. Ins. Co., Waineright vs. Bland, 
Schilling, Adm’x, vs. Ins. Co., and Fairchild vs. Life Ass’n, 
supra. To the same effect is Cooke on Life Insurance, § 60, 
p. 96. 

The present cause stands on a different footing from such 
cases as Warnock vs. Davis, 104 U. S. 775, 26 L. Ed. 924, and 
Mutual Life Ins. Co. vs. Richards, 99 Mo. App. 88, 72 S. W. 
487; not only because the facts of said cases pointed to the 
view that the intention of the insured persons was simply to 
indemnify their creditors, but because, though the law permits 
a contract of insurance to be made by a person on his own life 
for the benefit of another who has no pecuniary interest’ in his 
life, yet, by a distinction hard to maintain on principle, many 
courts, including those of this state, hold the assignment of a 
policy to one having no interest in the life of the insured is 
invalid, and, if made to a creditor, valid only to the amount of 
his advances. Cooke, Life Insurance, § 73, p. 119, et seq. 

No point has been mooted about the remedy of the plaintiff. 
It would seem an accounting is called for and that an equitable 
petition would be proper; but likely an action for money had 
and received would lie. We omit these questions because coun- 
sel did not brief them. 


The judgment is reversed, and the cause remanded. All 
cencur, 
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COURT OF CIVIL APPEALS OF TEXAS. 


MUTUAL LIFE INS. CO. or New York 
v8. 
CRENSHAW.* 


LIFE INSURANCE—APPLICATION—FALSE ANSWERS. 


Applicant for life insurance having suffered but one abortion, her answer 
“No” to the question whether she had suffered “abortions” was not 
false. 


[For other cases, see Insurance, Cent. Dig. § 687; Dec. Dig. § 291.] 


FALSE REPRESENTATIONS OF APPLICANT—MATERIALITY. 


The question whether, had the examining physician for a life insurance 
company known that the urine furnished him by an applicant for 
insurance as her own was that of another, the policy would have 
been issued—that is, whether it materially affected the granting of 
the policy—should not have been submitted to the jury, at least 
where the only testimony was that of the physician that, if he had 
known of the substitution, the policy would not have been issued. 


[For other cases, see Insurance, Cent. Dig. § 1759; Dec. Dig. § 668.] 


Appeal from District Court, Bexar County; Arthur W. See- 
ligson, Judge. 

Action by j. D. Crenshaw against the Mutual Life Insurance 
Company of New York. Judgment for plaintiff. Defendant 
appeals. Reversed and remanded. 


HovusTon Bros. and R. J. Boye, for Appellant. 
Rost. L. BALL and FRANCIS J. KEARFUL, for Appellee. 


JameEs, C. J. 

The policy sued on was upon the life of Norma C. King, pay- 
able to her husband, Stephen J. King, and was, after the 
former’s death, assigned to appellee. It was incontestable after 
two years. . 

Defendant answered that in the application for the policy the 
question was propounded to her: “Have you suffered abor- 
tions or serious troubles in labor?” to which her answer was, 
“No”, when, in fact, she had within less than thirty days before, 
to wit, in the first part of May, 1906, suffered from a miscarriage 
of a conception brought on by her husband; that said untruth- 
ful answer was given at the instance of said Stephen J. King 
and in pursnance of the aforesaid conspiracy between the said 


% Decision rendered, Feb. 3, 1909. Rehearing denied March 3, 1909. 116 S. W. Rep. 375. 
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Stephen J. King, beneficiary, and Norma C. King, the applicant, 
for the purpose of inducing the defendant to issue said policy, 
which would not have been issued, as they well knew, if said 
interrogatory had been answered truthfully; that the said ques- 
tion and answer were material and the truth thereof was war- 
ranted by the said applicant, and was a part of the consideration 
for issuing the policy, was material to the risk, was intention- 
ally made, and contributed to the contingency or event on 
which said policy became due and payable. Defendant an- 
swered also as follows: “That, in pursuance of said conspiracy 
to irauduiently procure the defendant to issue said policy, the 
said beneficiary, Stephen J. King, well knowing that the urine 
oi the applicant, Norma C. King, would not stand the test of 
an examination by the examining physician, W. B. Russ, and 
well knowing that said policy would not be issued if the said 
W. B. Russ were permitted to examine the urine of the said 
Norma C. King, caused and induced her, the said Norma C. 
King, to procure for him and for herself, to be furnished to the 
said W. B. Russ in lieu of her own urine, the urine of her 
younger sister, julia, at that time Julia Ives, since married, and 
now Mrs. V. C. Eckhardt, and that W. B. Russ, said examining 
physician, was not supplied with or permitted to examine the 
urine voided by the said Norma C. King, applicant, but was 
supplied with and did in fact examine the urine of her said 
younger sister, supplied to him fraudulently by the said Stephen 
j. King and Norma C. King under the representation and pre- 
tense that the same was in fact the urine of the said Norma C. 
King; that, if the said examining physician had been permitted 
to examine the urine of the said Norma C. King, the same would 
not have stood the test of examination, and said policy would 
not have been issued and would not have become an obligation 
upon this defendant; that this defendant was not informed and 
did not know of said fraud and imposition practiced upon it and 
its examining physician until after the death of the said Norma 
C. King and after the claim that said policy had matured by 
her death; that, if the defendant had had such information 
prior to the issuance of said policy, the same would never have 
been issued; and that, if it had been informed of such facts 
prior to the death of said Norma C. King, it would at once have 
taken steps to rescind said policy and cancel the same by rea- 
son of the aforesaid fraud in procuring the same to be issued.” 
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Appellee says that the answer to the above question was not 
pleaded by defendant as a warranty. We find that it was. 

The first assignment of error complains of the submission of 
the issue as to whether or not the question, “Have you sufferea 
abortions or serious troubles in labor?” which was answered by 
_ applicant “No”, was false and material to the risk, for the rea- 
son that the answer was warranted to be true, and the sole issue 
was whether or not the answer was false. The testimony was 
that about thirty days beforethe issuance of the policy applicant 
had suffered an abortion. Appellee says that applicant being in- 
terrogated as to abortions, the question did not comprehend a 
single case of abortion, and she was not thereby put upon an- 
swer as to one case of abortion, and, it not being shown that 
she had suffered abortions, it was not shown that she had an- 
swered falsely. It seems to us the answer was literally true. 
The terms of a policy which tend to forfeit it are not favored, 
and are strictly construed, and, if upon any reasonable theory 
the answer may be taken as true, construction will be placed 
upon it. Bills vs. Ins. Co., 87 Tex. 551, 29 S. W. 1063, 29 L. R. 
A. 706, 47 Am. St. Rep. 121. The question did not call for an 
answer in reference to a single abortion, and the answer did not 
come within the terms presented by the question. The appli- 
cant, so far as the evidence shows, had not suffered abortions; 
hence her answer was true, considering the terms of the ques- 
tion. Being true, there was no issue to submit which involved 
the falsity of the answer. If the answer had been unmistakably 
within the scope of the question and the answer false, a case of 
avoidance of the policy would have been presented from its 
very terms. 

The charge submitted the other matter thus: “Or, if you 
believe from a preponderance of the evidence that the specimen 
of the urine given by Norma C. King to Dr. W. B. Russ was 
not the urine of the said Norma C. King, and you further be- 
lieve from a preponderance of the evidence that if the said Dr. 
W. B. Russ, the examining’ physician, had been permitted to 
examine the urine of the said Norma C. King, the urine would 
not have stood the test of the examination and the policy 
would not have been issued, then you are instructed to return a 
verdict for the defendant, or if you believe from a preponder- 
ance of the evidence that the specimen of urine given by Norma 
C. King to Dr. W. B. Russ was not the urine of the said Norma 
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C. King and the said Norma C. King knew this, and you fur- 
ther believe from a preponderance of the evidence that if the 
said Dr. W. B. Russ, the examining physician, had known that 
the specimen of urine given to him was not urine from the said 
Norma C. King, if you so find, and had the said Dr W. B. Russ 
known this fact, if it was a fact, that the policy would not have 
been issued—then you are instructed to return a verdict for the 
defendant.” All these submissions are complained of by a num- 
ber of assignments of error. We think they were each and all 
erroneous. There was testimony before the jury which tended 
to show that in the personal examination of the applicant for 
this policy she gave to the examining physician, Dr. Russ, an- 
other person’s urine as her own. This would have amounted to 
a false representation on the part of the applicant in the pro- 
curement of the policy, and, like any other false representation, 
all that was necessary to constitute it a defense was that it 
operated materially to induce the insurance. Appellant insists 
that the fact of substitution was enough of itself to invalidate 
the policy under the testimony in the record. There may be 
acts or statements which reasonable minds could not differ 
about as having the effect of materially inducing the granting 
of a policy, and in such cases it would be proper for the court 
to assume the fact, and not submit it. Life Ass’n vs. Harris, 94 
Tex. 37, 57 S. W. 635, 86 Am. St. Rep. 813. But ordinarily 
such a question is for the jury. However, in this record the 
undisputed testimony is that, had the fact of the substitution 
been known, the policy would not have issued. The testimony 
of Dr. Russ, which constitutes all the testimony on the subject, 
was that had he or the company known of the fact it would for 
that reason not have issued the policy. The evidence amounts 
to this: That the deception practiced upon him, if there was a 
sulstitution, contributed to the issuing of the policy, because, if 
he had known of the substitution, that fact alone would have 
defeated the application. This shows the materiality of the sub- 
stitution in such a manner that it is clear the court should have 
assumed the fact of its materiality. Ins. Co. vs. Calvert, 39 Tex. 
Civ. App. 382, 87 S. W. 889, and cases cited. 

What has been said practically disposes of all assignments 
down to the ninth, which complains of the refusal of the follow- 
ing request by the defendant: “If you believe from the evidence 
that Norma C. King at the time of her examination for life in- 
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surance in defendant’s company did not supply deferidant’s 
physician with urine voided by her for his examination, and that 
said examining physician was supplied with and did examine 
the urine of her sister Julia upon the representation of said 
Norma C. King, or her husband, Stephen J. King, that the same 
was the urine of said Norma C. King, then you will find for the 
defendant.” We think defendant was entitled to this instruction 
upon the evidence in this record. 
Reversed and remanded. 


SUPREME COURT OF NORTH CAROLINA. 


PERRY 
v8. 


SECURITY LIFE & ANNUITY CO.* 


FIRST PREMIUM—AGREEMENT AS TO PAYMENT. 


In the absence of an agreement, it is generally understood that prepay- 
ment of the first premium is unnecessary to the validity of an oral 
preliminary contract of insurance, but that payment must be made 
on delivery of the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 231, 236; Dec. Dig. § 137.] 


FIRST PREMIUM—AGREEMENT AS TO PAYMENT. 


When it is expressly agreed that the contract shall not be binding till 
the first premium is paid, no insurance contract, oral or otherwise, 
can be considered complete unless prepayment be made or waived. 


[For other cases, see Insurance, Cent. Dig. §§ 231, 236; Dec. Dig. § 137.] 
ee AS TO PAYMENT—PUBLIC 


The stipulation that the policy shall not become binding till the first 
premium has been paid is not against public policy, and the law 
does not for any other reason prohibit it. 


[For other cases, see Insurance, Cent. Dig. § 231; Dec. Dig. § 137.] 


ACTION ON POLICY—PRIMA FACIE CASE. 


If there has been an actual delivery of the policy, nothing else appear- 
ing, its production at the trial presents a prima facie case for the 
insured. 


Pee ene cases, see Insurance Cent. Dig. §§ 1707-1728; Dec. Dig. § 
5-] 

CONDITIONAL DELIVERY OF POLICY. 

It is competent for the parties to agree on the conditional delivery of 


% Decision rendered, Feb. 17,1909. 63S. E. Rep. 679. 
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a policy, and there is no contract when such a delivery is shown and 
the condition has not been performed. 


[For other cases, see Insurance, Dec. Dig. § 136.] 


CONDITIONAL DELIVERY OF POLICY — NOTICE OF ELEC- 
TION TO ACCEPT—PAYMENT OF PREMIUM. 


Where a policy was delivered with the understanding that it should not 
take effect till the advance premium was paid during the lifetime 
and good health of the insured, and it was not accepted by him for 
the purpose of taking effect, and he was not bound to pay the pre- 
mium, if he concluded afterward to accept and hold the company 
liable, he should have notified it that he had elected to do so, and 
the premium should have been paid or tendered while he was in 
good health, pursuant to agreement. 


[For other cases, see Insurance, Cent. Dig. §§ 222, 223; Dec. Dig. § 136.] 


Appeal from Superior Court, Perquimans County; Ward, 
Judge. 

Action by E. V. Perry, administrator of H. T. Billups, de- 
ceased, against the Security Life & Annuity Company. From 
a judgment for defendant, plaintiff appeals. No error. 


Cuas. WHEDBEE and P. W. McMuLLan, for Appellant. 
AyDLETT & ERINGHAUS and W. M. Bonn, for Appellee. 


WALKER, J. 

This action was brought to recover the amount ($1,000) of a 
policy of insurance alleged to have been issued by the defendant 
to the intestate of the plaintiff on November 12, 1906. The 
defendant denied that the policy was ever delivered to the in- 
testate, except upon a condition—the payment of the premium 
—which he failed to perform. It also contended that the in- 
testate refused to accept the policy until he could ascertain 
whether he would be able to pay the first premium. He was 
unable to pay the premium himself, and requested his daughters 
to pay it. They asked J. L. Billups to pay the premium, and he 
promised to do so, but he did not notify the company of the 
fact, nor did he tender the premium until H. T. Billups, the in- 
testate, had become quite ill and three days before his death. 
He then offered to pay the premium to the defendants district 
agent, and not to the agent who had delivered the policy and 
had sole charge of the matter. The application for the insur- 
ance, which was signed by the intestate, and made a part of the 
contract, contains the following clause: “The company shall 
incur no liability under this application until it has been re- 
ceived, approved, and the policy issued thereon by the company, 


at the home office, and the premium has actually been paid to 
VoL, XXXVIII.—29. 
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and accepted by the company, or its duly authorized agent, 
during my lifetime and good health.” The policy provides as 
follows: ‘The insurance hereunder is granted in consideration 
of the application for this policy, which is a part of this con- 
tract, and of the premium of seventy-two and 68/100 dollars, 
to be paid on delivery hereof.” The court, at the close of the 
evidence, intimated that the jury would be instructed to return 
a verdict for the defendant, if they found the facts to be as stated 
by the witnesses. The plaintiff thereupon submitted to a non- 
suit, and appealed. 

The parties to a proposed contract of insurance may make 
such agreement as to the payment of the first premium as they 
may desire, and such agreement, whether express or implied, 
must be performed or waived. In the absence of any agreement, 
it is generally understood that prepayment of the first premium 
is not necessary to the validity of an oral preliminary contract, 
but that payment must be made upon delivery of the policy. 
When, however, it is expressly agreed that the contract shall 
not become binding until the first premium has been paid, no 
contract, oral or otherwise, can be considered as complete, un- 
less such prepayment has been made or waived. Vance on 
Insurance, p. 175, § 67; 2 Bacon, Ben. Soc. & Life Ins. (3d Ed.) 
§ 353. Such a stipulation is not against public policy, nor does 
the law, for any other reason, prohibit it. The difficulty is found, 
not so much in the statement of the legal principle which gov- 
erns in such cases, as in the application of it to the facts of each 
particular case. If there has been an actual delivery of the 
policy, nothing else appearing, the production of it at the trial 
presents a prima facie case for the plaintiff. Kendrick vs. Ins. 
Co., 124 N. C. 315, 32 S. E. 728, 70 Am. St. Rep. 592; Grier 
vs. Ins. Co., 132 N. C. 542, 44 N. E. 28; Rayburn vs. Casualty 
Co., 138 N. C. 379, 50 S. E. 762, 107 Am. St. Rep. 548; Waters 
vs. Annuity Co., 144 N. C. 663, 57 S. E. 437, 13 L. R. A. (N. S.) 
805. This is so for the reason that a presumption arises that 
the policy was delivered unconditionally and with the intent that 
it should take effect as a completed contract of insurance be- 
tween the parties; there being nothing to overcome this natural 
presumption. It is competent, though, for the parties to agree 
upon a conditional delivery, and, when such a delivery is shown 
and the condition has not been performed, there is, of course, 
no contract. The testimony in this case, if viewed in the most 
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favorable light for the plaintiff, clearly shows that the policy 
was actually delivered with the understanding and agreement 
that it should not take effect until the advance premium had been 
paid during the lifetime and good health of the intestate. In- 
deed, it was not accepted by him for the purpose of taking 
effect, and he was not bound to pay the premium. If he con- 
cluded afterward to accept it, the company should have been 
notified that he had elected to do so, and this should have been 
done and the premium paid or tendered while he was in good 
health, for such was the agreement of the parties. The case is 
not like Rayburn vs. Casualty Co. and Waters vs. Annuity Co., 
except in the particulars already stated. In each of those cases 
the delivery was unconditional. It would not be just or right, 
and certainly it would not be sanctioned by the law, if we should 
hold the defendant: to be liable upon this policy. It is not 
necessary that we should recite the evidence as it all bears one 
way, and conclusively establishes the contention of the defend- 
ant that the delivery of the policy was upon a condition prece- 
dent, which was not performed. The judgment of the Superior 
Court was therefore correct. 
No error. 


——_——— — $e g@—___ —_ 


LORD ET AL. VS. EQUITABLE LIFE ASSUR. SOCIETY 
OF UNITED STATES.* 


(Court of Appeals of New York.) 


INSURANCE COMPANIES—RESERVED POWER TO AMEND 
—STATUTES—CONSTRUCTION. 


The general power to amend corporate charters reserved by the Legis- 
lature in 1 Rev. St. (1st Ed.) pt. 1, c. 18, tit. 3, § 8, passed in 1827, 
providing that the charter of every corporation subsequently granted 
shall be subject to alteration, suspension, and repeal, applies to cor- 
porate charters taken out under Laws 1853, p. 887, c. 463, as amended 
by Laws 1865, p. 546, c. 328, providing for the organization of life 
insurance companies, subject to the Revised Statutes in relation to 
corporations, so far as the same are applicable, and declaring that 
—_. corporation created under the law shall continue until re- 
pealed. 

[For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.] 


ORGANIZATION OF INSURANCE COMPANIES. 


The charter of a life insurance company organized as a stock company, 
under Laws 1853, p. 887, c. 463, as amended by Laws 1865, p. 546, 
age Be tesaeicet ada Oe eae eek OR ree ee re ee ee 


* Decision rendered, Feb. 9, 1909. 87 N. EB. Rep. 443. 
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c. 328, which limited dividends to a specified per cent per year 
which required that all earnings and receipts in excess of dividends, 
losses, and expenses should be accumulated, that the business of 
the company should be conducted on the mutual plan, thereby en- 
titling the policyholders to share in the surplus, and which declared 
that at fixed periods each policyholder should be credited with an 
equitable share of the net surplus, did not require that the net sur- 
plus should be divided among all the policyholders who became the 
equitable owners of an equitable share therein, but a division must 
be made on some equitable basis consistent with the safety and pros- 
perity of the company. 
[For other cases, see Insurance, Cent. Dig. § 47; Dec. Dig. § 38.] 


CHARTER—MODIFICATION. 


Laws 1906, p. 763, c. 326, providing for the mutualization of stock life 
insurance companies, and declaring that any stock life insurance 
company may by vote of a majority of the directors, when authorized 
by stockholders holding a majority of the capital stock, confer on 
its policyholders power to vote for all or any less number of the 
directors, is a valid exercise of legislative power when applied to a 
stock life insurance company organized under Laws 1853, p. 887, 
c. 463, as amended by Laws 1865, p. 546, c. 328, and providing in its 
charter ior a method of mutualization of the company, though the 
methods prescribed by Laws 1906, are different from the methods 
prescribed in the charter. 


[For other cases, see Insurance, Cent. Dig. § 64; Dec. Dig. § 52.] 


MUTUALIZATION OF STOCK COMPANIES —STATUTES— 
VALIDITY. 

So much of Laws 1906, p. 763, c. 326, providing for the mutualization of 
stock life insurance companies, as authorizes the mutualization of 
a stock company so as to confer on the policyholders the right to 
vote for twenty-eight out of the fifty-two directors of the company, 
and limiting the stockholders to the right to vote for but twenty- 
four, is invalid, because the stockholders have the right to vote for 
all the directors. 


[For other cases, see Insurance, Cent. Dig. § 64; Dec. Dig. § 52.] 
———_o+o——_—— 


BRISOU VS. METROPOLITAN LIFE INS. CO.* 
(Court of Appeals of Kentucky.) 


FRAUDULENT REPRESENTATIONS—MATERIALITY. 

A statement that insured had never had cancer is a statement material 
to the risk, and its falsity a good defense to the policy. 

[For other cases, see Insurance, Dec. Dig. § 291.] 


ACTION ON LIFE POLICY—QUESTIONS FOR JURY. 

Where, in an action on a life policy, the uncontradicted evidence shows a 
fraudulent representation as to a fact material to the risk, and it 
appears that according to the usual course of business the application 
would have been refused, had the truth been stated, a verdict should 
be directed for the insurer, though ordinarily the defense of muis- 
statement in the application is for the jury. 


[For other cases, see Insurance, Cent. Dig. § 1738; Dec. Dig. § 668. ] 


ed 


% Decision rendered, Feb. 2,1909. 115 S. W. Rep. 785. 
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NELLES VS. MACFARLAND. (Civ. 555.)* 
(Caliiornia Court of Appeal, Second District.) 


AGENTS—COMPENSATION—COMMISSION ON RENEWALS. 

Defendant, the general agent of a life insurance company, employed a 
special agent, and obligated himself to pay the agent an agreed per- 
centage of such renewal premiums as might be paid upon policies 
procured by the agent, provided such renewals should be paid “dur- 
ing the continuance of this contract”. The contract provided that it 
was to terminate upon the termination of defendant's contract with 
the company, and the latter contract terminated before any renewal 
premiums were paid. Held that, by giving effect to every part of 
the contract, as required by Civ. Code, § 1641, the agent’s right to 
commission on renewal premiums ceased on the termination of the 
contract. 


[For other cases, see Insurance, Cent. Dig. § 112; Dec. Dig. § 84.] 


* Decision rendered, Dec. 19, 1908. Rehearing denied by Supreme Court, Feb. 16, 1909. 99 
Pac. Rep. 980. 


o+¢—__- 


UNDERWOOD VS. MODERN WOODMEN OF 
AMERICA.* 


(Supreme Court of Iowa.) 


MUTUAL BENEFIT INSURANCE—PAYMENT OF ASSESS- 
MENTS—BY-LAWS—REASONABLENESS. 

A by-law of a benefit society providing that the mailing of a copy of the 
society’s official paper containing notice to members of assessments 
shall be sufficient service of such notice on each member is not void 
for unreasonableness. 

[For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 6093.] 


* Decision rendered, Feb. 16,1909. 119 N. W. Rep. 610. 





a -oo@_ —— 


SCHACK VS. SUPREME LODGE OF THE FRATERNAL 
BROTHERHOOD. (Civ. 417.)* 


(Court of Appeal of California, First District.) 
FRATERNAL INSURANCE—CHANGE OF BY-LAWS—EFFECT. 


A iraternal association issuing a certificate of membership in accordance 
with the constitution and laws in force, or that may thereafter be 
made® by the Supreme Lodge of the order, may not, by a subse- 





* Decision rendered, Dec. 28,1908. Rehearing denied by Supreme Court Feb. 25,1909. 99 
Pac. Rep. 989. 
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quent change in its by-laws, impair the contract rights of the mem- 
ber without his consent. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—‘SUICIDE”. 


A beneficiary, suing on a fraternal benefit certificate stipulating that the 
member committing suicide shall forfeit all benefits which his bene- 
ficiary would otherwise have, and providing that on it being estab- 
lished that the member was a lunatic, and recognized as such, and 
the secretary of the order notified thereof, his suicide shall not op- 
erate as a forfeiture of the benefits, and that the burden of proof 
shall be on the beneficiary, must, on showing that the member com- 
mitted suicide, prove that he was at the time a lunatic, and prior 
thereto recognized as such; the word “suicide” including an act 
committed by any one, whether sane or insane, though ordinarily 
the word when used in a contract of insurance does not include a 
case of suicide by an insane person. 


[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 


[For other definitions, see Words and Phrases, vol. 7, pp. 6764-6769; 
vol. 8, p. 7899.] 


a INSURANCE—BY-LAWS—AMENDMENTS—EF- 
cCT, 


Where a fraternal benefit certificate made the constitution and by-laws 
of the order in force at the time of its issuance a part of the contract, 
and the order subsequently amended the by-laws, the amendment 
operated only prospectively, and did not affect the contract. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—ISSUES. 


Where, in an action on a fraternal benefit certificate, the complaint set 
forth the certificate, which in terms referred to the constitution and 
laws of the order then in force, and made them a part of the con- 
tract, and alleged a compliance with the conditions of the contract, 
and the order alleged in its answer that the member had committed 
suicide, and that plaintiff's right to recover was subject to the sui- 
cide clause of the constitution and laws, the order might rely on the 
failure of plaintiff to prove a compliance with the by-laws in force at 
the time of the issuance of the certificate, notwithstanding a subse- 
quent change therein. 


[For other cases, see Insurance, Cent. Dig. § 1998; Dec. Dig. § 815.] 


SEIDEL VS. EQUITABLE LIFE ASSUR. SOCIETY OF 
THE UNITED STATES.* 


(Supreme Court of Wisconsin.) 


FORFEITURES—WAIVER. 

Where, by failure of some exact performance by insured, a forfeiture is 
imposed on him by his contract, the conduct of insurer,’ sufficient 

to induce a belief that such strict performance is not insisted on, but 


% Decision rendered, Feb. 16,1909. 119 N. W. Rep. 818. 
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that a modified performance will be accepted as equivalent, justifies 
a conclusion that insurer has waived strict performance. 


[For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 
388. 


FORFEITURES—WAIVER. . 


A contract of life insurance called for quarterly payments, with thirty 
days’ grace, and provided that the contract, lapsing for default, might 
be reinstated on evidence of good health and payment of arrears. 
The quarterly installments due for more than two years were not 
paid until after the expiration of the thirty-day period, except one 
installment which was paid within that period. Insured did not take 
any steps to be reinstated, but insurer after default accepted pay- 
ment without demanding proof of good health. A representative of 
insurer, satisfying himself that insured was in good health, de- 
manded payment of the defaulted installments and an authorized 
agent accepted payment and delivered renewals to insured. The in- 
stallments_paid after maturity were paid from one to sixteen days 
thereafter. Insurer, in its correspondence and written notices, in- 
sisted that no stipulation had been modified. Held, that insurer was 
estopped from insisting on a forfeiture on account of the lapse in 
the payment of the last installment three days before insured’s death. 


[For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 
392. ] 


———_ —$+@—___ ——_- 


GRIFFITH VS. MERCHANTS’ LIFE ASS’N OF BUR- 
LINGTON.* 


(Supreme Court of Iowa.) 


ASSESSMENTS—“PAYMENT”. 


Defendant insurance society appointed a bank as its depository and col- 
lecting agent, directing the bank to stamp the members’ call “paid”, 
and mail the addressed postal card to defendant; that, unless spe- 
cially authorized, the bank should not receive any money after the 
month in which the call was payable. Decedent, a member of the 
association and a depositor at the bank, paid his assesments there 
quarterly, and on one occasion stated to the cashier, that, if dece- 
dent should ever forget to pay his assessment, the cashier should 
pay it for him and charge the amount to decedent’s account, to 
which the cashier agreed. The assessment due on decedent’s policy 
prior to April 30, 1907, was not paid until his death on May 14th 
following, though at all times decedent had had a greater balance in 
the bank than was necessary to pay such assessment. Held, that the 
agreement between decedent and the cashier did not constitute pay- 
ment of the assessment, and that the policy had lapsed. 

{For other cases, see Insurance, Dec. Dig. § 360.] 

[For other definitions, see Words and Phrases, vol. 6, pp. 5247-5253; 
vol. 8, p. 7749.] 


* Decision rendered, Feb. 20, 1909. 119 N. W. Rep. 694. 
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UNION CENT. LIFE INS. CO. VS. WASHBURN.* 
(Supreme Court of Alabama.) 


WAIVER OF FORFEITURE. 

A waiver of forfeiture of a policy, once made, is irrevocable. 

[For other cases, see Insurance, Cent. Dig. § 944; Dec. Dig. § 371.] 
* Decision rendered, Jan. 13, 1909. 488. W. Rep. 475. 





RASCHKE VS. GEGENSEITIGE UNTERSTUETZUNGS- 
GESELLSCHAFT, GERMANIA (HADERER 
ET AL., INTERVENERS).* 


(Supreme Court of Wisconsin.) 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICI- 
ARIES—PROCEEDS. 


After a husband took out a benefit certificate in favor of his wife, dif- 
ferences arose between them, and she commenced divorce proceed- 
ings, and without his knowledge secreted the certificate. The hus- 
band then made affidavit that the certificate was lost and that he 
wished to change the certificate so as to substitute his children 
beneficiaries, all of which was done in accordance with the by-laws 
of the association. Held, that on his death in good standing the chil- 
dren were entitled to the proceeds as against the wife, as it was im- 
material that he was acting under a mistake of fact as to the loss 
of the certificate; his intention to change the beneficiary being mani- 
fest. 

[For other cases, see Insurance, Cent. Dig. § 1954; Dec. Dig. § 784.] 


* Decision rendered, Feb. 16,1909. 119 N. W. Rep. 812. 





OG 


SEVERA ET AL. VS. NATIONAL SLAVONIC SOCIETY 
OF THE UNITED STATES ET AL.* 


(Supreme Court of Wisconsin.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS. 


The by-laws of a mutual benefit society provided that if a member’s 
designation of his beneficiaries should become void because of er- 
ror, etc., the benefit should be paid one-half to the wife and the 
other half to the children; but, if there were no children, one-half 
should be paid to the wife and one-half to the members’s parents, 
and, if there were no wife, children, or parents, the benefit should 
be paid to the member's legal heirs. A member left no children, 
and a person whom he designated as a beneficiary, naming her as 


* Decision rendered, Feb. 16,1909. 119 N. W. Rep. 814. 
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his wife, was not legally married to him. Held, that his parents were 
entitled to the portion of the proceeds designated as her share, as 
his legal heirs. 


[For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS. 


The society’s by-laws not providing for the application of any of the 
proceeds of the certificate to funeral expenses, an amount desig- 
nated by the member to be so used would pass to his parents as his 
legal heirs. 


[For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS. 

Where a member of a mutual benefit society prior to his death was sick 
for several months, the fact that a woman attended and cared for 
him during his illness would not render her eligible to share as a 
beneficiary in the proceeds of his certificate as a member of the 
class of “persons who are not related to him by blood, but who are 
dependent upon him, or he on them for their maintenance”, per- 
mitted to be designated as beneficiaries by the society’s by-laws. 


[For other cases, see Insurance, Cent. Dig. § 1935; Dec. Dig. § 771.] 


———-+@ 


DES MOINES LIFE INS. CO. VS. CLAY.* 


(Supreme Court of Arkansas.) 
ACTION ON POLICY—MODIFICATION OF INSTRUCTIONS. 


In an action for life insurance, defendant requested an instruction sub- 
mitting the question whether insured ‘was addicted to the use of 
intoxicating liquors”, in contradiction to the answer in his applica- 
tion that he did not use such liquors. The court modified the in- 
struction by inserting the words “habitual or customary” before the 
word “use”. Held, that the modification did not change the meaning 
of the instruction. 


[For other cases, see Insurance, Cent. Dig. § 1775; Dec. Dig. § 669.] 


USE OF INTOXICANTS—"“ADDICTED”. 

The word “addicted” as applied to the use of intoxicating liquors which 
would avoid a policy of life insurance for breach of warranty of the 
truth of statements in the application, means the habitual or cus- 
tomary use of liquors, and not an occasional or exceptional use. 

[For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.] 

[For other definitions, see Words and Phrases, vol. 1, p. 175.] 


AVOIDANCE OF POLICY—REPRESENTATIONS AS_ TO 
HEALTH—“DISEASES, INJURIES, AND AFFECTIONS”. 

The question, in an application for life insurance, “Give full particulars 
of all diseases, injuries, and affections which you have had”, refers 
to only such diseases as affect the general health and are of a seri- 
ous nature, and not to temporary or trivial ailments. 

[For other cases, see Insurance, Cent. Dig. § 689; Dec. Dig. § 291.] 


Subibsteieessdigheninsinehisbticsacbeiasaiic eeelatei enemas aia ee re i ee 
* Decision rendered, Feb. 1, 1909. 1168. W. Rep, 232. 
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SUPREME COUNCIL OF ROYAL ARCANUM VS. Mc- 
KNIGHT ET AL. McKNIGHT VS. LITTLE.* 


(Supreme Court of Illinois.) 


FRATERNAL INSURANCE—RIGHT OF BENEFICIARY. 


A beneficiary in a fraternal benefit certificate stipulating that it is issued 
on condition that the member complies with the laws then in force 
governing the council and fund, or that may subsequently be en- 
acted to govern the same, has no vested interest in the certificate, 
and the member may at any time change the beneficiary by comply- 
ing with the rules of the society. 


{For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 


FRATERNAL INSURANCE—LAWS—RIGHT TO AMEND. 


Where the certificate issued by a fraternal benefit society expressly re- 
serves to the society the right to amend its laws, the society may 
do so. 


{For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—RIGHT TO AMEND LAWS. 


Where a fraternal benefit society issued a certificate providing that the 
member should be bound by the rules then in force governing the 
council and fund, or that might subsequently be enacted for such 
government, and the conditions were assented to by the member ac- 
id the certificate, the society reserved the right to amend its 
aws. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—RIGHT OF BENEFICIARY. 


Where a proper beneficiary has been designated in a fraternal benefit 
certificate, and the beneficiary has advanced the members money for 
dues and assessments on the faith of the certificate, a fraudulent 
change of the certificate without the knowledge of the beneficiary 
will not defeat the right of the beneficiary, which right may be en- 
forced in a court of equity. 


[For other cases, see Insurance, Dec. Dig. § 782.] 


FRATERNAL INSURANCE—RIGHT OF BENEFICIARY. 


A fraternal benefit society issued a certificate on condition that the 
member should comply with the laws then in force governing the 
council and fund or the laws that might subsequently be enacted. 
The by-laws in force at the time provided that the benefit might be 
made payable to the member’s wife, nieces, and nephews. While 
such by-law was in force the member made the daughter of a sister 
of his deceased wife a beneficiary. Subsequently the society amended 
the by-laws so as to provide that the benefit might be payable to 
the member's wife and to the member's nieces and nephews, chil- 
dren of brothers and sisters of the whole and half blood. Thereafter 
the member died, leaving a wife. Held, that the daughter was not 
entitled to the benefit as against the wife. 


{For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


FRATERNAL INSURANCE—RIGHT OF BENEFICIARY. 


Where the by-laws of a fraternal society designated the persons who 
might be made beneficiaries, as the wife, nephews, and nieces, etc., 
Re ee ee ee ce ee eS a cat 


% Decision rendered, Feb. 19, 1909. 87 N. E. Rep. 299. 
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and fixed the order of precedence, and declared that, if any desig- 
nation of a beneficiary failed for illegality, the benefit should be 
payable to the persons mentioned in the former by-law in the order 
of precedence, the wife of a member was entitled to the benefit as 
against one designated as a beneficiary, which designation failed for 
illegality, though the society filed a bill of interpleader and paid the 
money into court with a view to determine the right of the wife and 
the designated beneficiary to the fund. 


[For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 


FRATERNAL INSURANCE—RIGHT OF BENEFICIARY. 


Where in a proceeding in equity to determine the rights of the person 
designated as beneficiary in a fraternal benefit certificate and the 
rights of the wife of the deceased member, it appeared that the wife 
was entitled to the certificate under the laws of the society, but that 
the person designated as beneficiary had paid dues and assessments 
pursuant to an understanding with the member that, if such payments 
were made, the beneficiary should receive the money due on the 
certificate, the wife must reimburse the designated beneficiary for the 
payments so made, though the statute regulating the society de- 
clares that no contract which shall be conditioned on an agreement 
that the beneficiary shall pay the dues shall be valid. 


{For other cases, see Insurance, Dec. Dig. § 797.] 


STATE BANK OF SPRINGFIELD VS. UNITED STATES 
LIFE INS. CO.* 


(Supreme Court of Illinois.) 


CONSTRUCTION OF CONTRACT—DOUBT OR UNCERTAINTY 
—INTERPRETATION AGAINST INSURER. 


In case of doubt or uncertainty as to the terms of an insurance policy, 
it is to be interpreted most strongly against the insurer. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


CONSTRUCTION OF CONTRACT—CHANGING FORM OF IN- 
SURANCE—RATE OF PREMIUM. 


Two policies of insurance, giving the owners the right to exchange them 
for two fifteen-year participating endowment policies on payment of 
the difference in premiums between the two forms of insurance, 
were renewed by policies made payable to a bank, to whom the 
originals had been assigned as collateral security. On each of the 
renewal policies the age of insured was stated at sixty-one years, 
and on the margin of each the insurer made a written indorsement, 
reciting that the policy was issued pursuant to the prior contract. 
Each provided, by recitals of certain “conditions”, that it might be 
changed on the anniversary of its date “to a participating policy 
bearing original date and at the premium rate of the original age, 
upon payment of the difference in premiums, with 4 per cent in- 
terest per annum, compounded”. Each had attached a table of rates 
tor various kinds of insurance, including fifteen-year endowment; 


* Decision rendered, Feb. 19,1909. 87 N. E. Rep. 396. 
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the rates for the age fifty-one being underscored in red ink. Held, 
that the words “original date’ and “original age” in the language 
quoted from the “conditions” meant the date of the first policies, 
and the age of insured as set out therein, which was fifty-one years, 
and the bank was entitled to take out endowment policies on the 
basis of that age. 


[For other cases, see Insurance, Dec. Dig. § 183.] 
ACTION ON POLICY—EVIDENCE AS TO EXECUTION, 


An actuary of an insurance company, not being one of its officers who 
signed policies, and who did not know whether he ever saw the 
policies in question before they left its offices, had no such personal 
knowledge as enabled him to state that red lines on the policies, 
indicating the part of the table of rates applicable to the policies, 
were not placed thereon in the company’s office, but were drawn 
surreptitiously after they were signed; and his testimony in this 
regard proved nothing, and left undisputed evidence which did show 
that the lines were so drawn. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


ASSIGNMENTS—OPTIONS TO EXCHANGE FOR OTHER POLI- 
CIES—RIGHTS OF ASSIGNEE. 


Where insurance policies issued in renewal of policies assigned as se- 
curity were rightfully made payable to the assignee, and options to 
exchange for other policies were properly vested in it alone by 
those policies, in accordance with rights transferred to the assignee 
by the insured and his wife, a failure to show the acquiesence of in- 
sured and his wife in the exercise of the options would not defeat 
a bill by the assignee for specific performance in respect to endow- 
ment policies which the assignee, under the options was entitled to 
demand. 


[For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.] 


—————_ $e@ ————-—— 


BERGERON VS. MODERN BROTHERHOOD OF 
AMERICA. (No. 15,500.)* 


(Supreme Court of Nebraska.) 


Te BENEFIT—RELEASE OR DISCHARGE FROM LIA- 
bi Ty. 


Where an insurance company, after the death of one to whom it has 
issued its policy or beneficiary certificate, sends its agent to the 
beneficiary for the purpose of adjusting the claim of said beneficiary 
under such policy, and said agent obtains from the beneficiary a sur- 
render of such policy with a receipt on the back thereof signed in 
blank by the beneficiary, under an agreement that the company will 
pay such beneficiary the full amount of the policy within a few days, 
or return such policy to said beneficiary, and the company retains 
possession of said policy, but remits to the beneficiary only a por- 
tion of the amount named therein, the amount so’ paid will be treated 
as a partial payment only, and the beneficiary may maintain her ac- 
tion for the balance called for by said policy. 


[For other cases, see Insurance, Dec. Dig. § 8o1.] 
% Decision rendered, Feb. 6, 1909. 119 N. W. Rep. 681. 
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MUTUAL BENEFIT—WAIVER OF DEFENSES. 


And in such a case the retention of the policy by the company will be 
treated as a ratification of the agreement made by its agent, under 
which it obtained possession of said policy, and as a waiver of all 
defenses which it may have had on account of anything which had 
occurred prior to such adjustment by said agent. 


[For other cases, see Insurance, Dec. Dig. § 792.] 
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COURT OF APPEALS OF KENTUCKY. 


SPRING GARDEN INS. CO. 
vs. 


IMPERIAL TOBACCO CO. or KENTUCKY.* 


CONSTRUCTION OF POLICIES. 


In the construction of insurance policies, the same rules obtain as do 
in the construction of other contracts, except that a policy will be 
construed in favor of the insured so as not to defeat, without plain 
necessity, his claim to the indemnity, which in taking the insurance 
it was his object to secure, and, where words are fairly susceptible 
of two interpretations, that which will sustain his claim must be 
adopted. 


[For — cases, see Insurance, Cent. Dig. §§ 294, 295; Dec. Dig. § 
146. ] 


CONSTRUCTION OF POLICIES—INTENTION OF PARTIES. 


In the construction of insurance contracts as well as others, the inten- 
tion of the parties is to be gathered from an inspection of the entire 
instrument and ali parts of it, and all words employed should be 
given meaning and effect if possible. 


[For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146.] 


wai > alae OF POLICY—FIRE POLICY—EXCEPTIONS 
An insurance policy recited that the insurance company insured certain 
property against “all direct loss or damage by fire, except as here- 
inafter provided”; the quoted words appearing in large printed let- 
ters in the body of the policy and as a part of the insuring clause. 
In small printed letters in the body of the policy were recited excep- 
tions that would relieve the company from liability, among them: 
“This company shall not be liable for loss caused directly or indi- 
rectly by * * * riot. * * *” Held that, as the insurance was 
solely against fire, the words “except as hereinafter provided” re- 
ferred to the words “against all direct loss or damage by fire’, and 
exempted the company from liability for destruction of the insured 
property by fire as the result of a riot. There being no statute de- 
fining or describing a riot, the common law must be looked to for a 
definition, according to which a riot is a tumultuous disturbance of 
the peace by three persons or more assembling together of their 
own authority with an intent mutually to assist each other against 
any who shall oppose them in the execution of some enterprise of 
a private nature, and afterward actually executing it in a violent and 
turbulent manner, to the terror of the people, whether the act in- 
tended were of itself lawful or unlawful; and hence where a body of 
one hundred or more men, armed and disguised, unlawfully confed- 
erated and banded together for the purpose of destroying property 
of an individual, and in pursuance of the unlawful conspiracy burned 
it, and at the same time intimidated and terrorized the inhabitants 


% Decision rendered, Feb. 10,1909. 1168. W. Rep. 234. 
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and civil authorities, the fire which burned the property was caused 
by a riot. ° 


[For other cases, see Insurance, Cent. Dig. § 1133; Dec. Dig. § 42r1.] 
[For other definitions, see Words and Phrases, vol. 7, pp. 6240-6242. ] 


Appeal from Circuit Court, Caldwell County. 
“To be officially reported.” 


Actions by the Imperial Tobacco Company of Kentucky 
against the Spring Garden Insurance Company, the Connecticut 
Fire Insurance Company, the Caledonian Insurance Company, 
the Hanover Fire Insurance Company, and the Pennsylvania 
Fire Insurance Company. Judgments for plaintiff, and defend- 
ants appeal. Reversed and remanded, with directions. 


FLEXNER & CAMPBELL, CHARLES H. SHIELD, and THOMAS 
BatsEs, for Appellants. 


YEAMAN & YEAMAN, for Appellee. 
CARROLL, J. 

These several appeals involve the same questions of law. 
The litigation grows out of the refusal of the appellant insur- 
ance companies to pay the amount of fire policies issued to the 
appellee tobacco company. The refusal of the companies was 
rested upon the ground that the property insured was destroyed 
by fire caused by a “riot”, and hence they were not liable be- 
cause of clauses in the policies that exempted them from lia- 
bility for fire resulting from such cause. The policy issued by 
each company contains the same conditions and exceptions. 
They are what is known as the “Standard Fire Insurance Policy 
of the States of New York, New Jersey, Connecticut, and Rhode 
Island”, and stipulate that the company insures the property of 
the appellee tobacco company against “all direct loss or damage 
by fire, except as hereinafter provided”. These words appear 
in large printed letters in the body of the policy and as a part 
of the insuring clause. In small printed letters in the body of 
the policy are the exceptions that relieve the company from lia- 
bility. Among these exceptions, and in a separate clause, is 
the following: “This company shall not be liable for loss caused 
directly or indirectly by invasion, insurrection, riot, civil war 
or commotion, or military or usurped power, or by order of any 
civil authority; or by theft; or by neglect of the insured to use 
all reasonable means to save and preserve the property at and 
after a fire, or when the property is endangered by fire in neigh- 
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boring premises; or (unless fire ensues, and, in that event, for 
the damage by fire only) by explosion of any kind, or lightning; 
but liability for direct damage by lightning may be assumed by 
specific agreement hereon.” The defense relied upon was pre- 
sented in answers to which a general demurrer was sustained; 
and, declining to plead further, the petitions were taken as con- 
fessed and judgments entered for the full amount claimed by the 
insured. 

So much of the answers to which a demurrer was sustained as 
is material to the questions involved reads as follows :— 

“This defendant further says that said policy of insurance was 
issued by it to the plaintiff and accepted by the plaintiff as afore- 
said, and provides that it does insure the Imperial Tobacco: 
Company of Kentucky for the term of one year from the 
day of November, 1906, at noon, to the ———— day of Novem- 
ber, 1907, against all direct loss or damage by fire, except that 
said company shall not be liable for loss caused directly or in- 
directly by invasion, insurrection, riot, civil war, or commo- 
tion or military or usurped power, or by order of any civil au- 
thority, and this defendant avers and charges the fact to be 
that. said loss mentioned and set forth in the plaintiff’s petition 
was caused directly or indirectly by invasion, riot, or commo- 
tion or usurped power, in violation of the terms and provisions 
of said policy, and that under the express terms and conditions 
of said policy the same thereby became and at the time of the 
bringing of this suit and at all times after said fire occurred was 
and is wholly null and void. 

“This defendant further says that all of the property men- 
tioned and described in said petition, and which is described in 
and by said policy of insurance, was destroyed and burned by 
fire on the night of November 30, 1906, or early in the morning 
of December 1, 1906, by reason of an invasion, riot, and com- 
motion and usurped power within the true intent and meaning 
of said provision contained in said policy of insurance above 
set forth, and that said property was destroyed and burned as 
aforesaid by a large body of men, about one hundred or more 
in number, who invaded the city of Princeton, Ky., on said night 
of November 30, 1906, or morning of December 1, 1906, and 
who were armed and disguised at the time of said invasion, and 
who unlawfully conspired and confederated and banded them- 
selves together for the purpose and with the intention of de- 
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stroying all the property mentioned and described in the plain- 
tiff’s petition, including the three and one-story, brick and frame, 
metal roof building, and its contents, consisting of tobacco in 
bulk and in packages, and described in the petition, and being 
the property referred to in the petition as well as a large amount 
of other property located in said city of Princeton and owned 
by numerous other parties, and that, in pursuance of said con- 
spiracy, confederation, and unlawful purpose, on the night of 
November 30, 1906, or morning of December 1, 1906, said large 
body of men armed and disguised and banded together as afore- 
said for the purpose of destroying the property described in 
plaintiff's petition, as well as a large amount of other property 
in said city of Princeton, invaded the city of Princeton, Ky., 
and took forcible possession of the police station, and the police 
force of said city, and also surrounded and took forcible pos- 
session of the fire department of said city of Princeton, Ky., and 
also surrounded and took forcible possession of the town hall 
of said city of Princeton, Ky., and of all telegraph and telephone 
offices in said city of Princeton, and by the numbers and strength 
of said invaders they overawed and intimidated and terrorized 
and usurped the power of the civil authorities of said city, and 
took forcible possession of said civil authorities and of the civil 
administration of said city, and also of the inhabitants and citi- 
zens thereof, and by use of their firearms said mob did hold up, 
overawe, intimidate, terrorize and utterly subject and usurp the 
power of the civil authorities as well as the inhabitants of said 
city of Princeton to their unlawful control, and, after doing this, 
proceeded to the property of the plaintiff, as well as to a large 
amount of other property in said city of Princeton, and tore 
down, dynamited, blew up, shot into, and destroyed and burned 
the property of said plaintiff, as well as the property of other 
citizens of said city of Princeton, Ky., all of said acts being com- 
mitted and commotion being created in an unlawful and riotous 
manner by said large body of men who invaded said city of 
Princeton for the purpose of creating said riot and of destroy- 
ing said property.” 

Two questions are presented for our consideration: First. 
Was the fire that produced the loss caused by “riot”? Second. 
If this be admitted, do the conditions in the policies relieve the 
companies from liability for loss thus caused. 


Taking up these questions in the order named, we will first 
VOL, XXXVIII.—30. ; 
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determine whether or not the fire was caused by “riot”, and in 
considering this question the facts stated in the answers to 
which demurrers were sustained must be taken as true; so that, 
accepting these facts as true, do they constitute a “riot” within 
the meaning of that term as used in the policies? Curiously 
enough, we have no statute defining or describing a “riot”, al- 
though it is mentioned in section 1268 of the Kentucky Statutes 
of 1903 as a punishable misdemeanor; and sections 375 and 
381 of the Code of Criminal Practice contain provisions for the 
dispersement and quelling of riotous assemblies. Nor do we 
find any decision of this court in which the word has received 
judicial construction. We must, therefore, look to the common 
law for a definition of its meaning and a description of the acts 
that will constitute a riot. In the common-law authorities there 
is no substantial disagreement concerning the definition of a 
riot. In 4 Blackstone (Chitty’s Ed.) p. 147, we find the follow- 
ing: “A ‘riot’ is where three or more actually do an unlawful 
act of violence, either with or without a common cause or quar- 
rel, as, if they beat a man, or hunt and kill game in another's 
park, chase, warren, or liberty, or do any other unlawful act 
with force and violence, or even do a lawful act, as removing 
a nuisance, in a violent and tumultuous manner.” In 1 Rus- 
sell on Crimes, p. 265, an old English work of high repute, the 
author states: “A ‘riot’ is described to be a tumultuous dis- 
turbance of the peace by three persons or more, assembling 
together of their own authority, with an intent mutually to as- 
sist one another against any who shall oppose them in the exe- 
cution of some enterprise of a private nature, and afterward 
actually executing the same in a violent and turbulent manner, 
to the terror of the people, whether the act intended were of 
itself lawful or unlawful. * * * It seems to be agreed that 
the injury or grievance complained of and intended to be re- 
venged or remedied by a riotous assembly must relate to some 
private quarrel only, * * * or such like matters relating to 
the interests or dispute of particular persons in no way con- 
cerning the public. It seems to be clearly agreed that in every 
riot there must be some such circumstance, either of actual 
force or violence, or a least of an apparent tendency thereto, 
as are naturally apt to strike a terror into the people. * * 

But it is not necessary, in order to constitute this crime, that 


personal violence should have been committed. * * * But 
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the violence and tumult must be in some way premeditated; 
for if a number of persons being met together at a fair, market, 
or any other lawful or innocent occasion happen on a sudden 
quarrel to fall together by the ears, it seems to be agreed that 
they are not guilty of a riot, but only of a sudden affray. * * * 
But, if there be any predetermined purpose of acting with vio- 
lence and tumult, the conduct of the parties may be deemed 
riotous.” This definition is also found in 1 Hawkins, Pleas of 
the Crown, p. 513. Webster defines a riot to be “the tumultuous 
disturbance of the public peace by an unlawful assembly of three 
or more persons in the execution of some private object”. And 
ouvier in his Law Dictionary as ‘“‘a tumultuous disturbance of 
the peace by three persons or more, assembling together of 
their own authority with an intent mutually to assist each other 
against any who shall oppose them in the execution of some 
enterprise of a private nature, and afterward actually executing 
the same in a violent and turbulent manner, to the terror of 
the people, whether the act intended were of itself lawful or 
unlawful”. The common-law definition of a riot is generally 
approved by modern text-writers on the subject of criminal law. 
Thus Bishop in his work on Criminal Law (volume 2, §§ 1143, 
1149), although he makes slight criticism of the definition laid 
down by Russell on Crimes, says: “A riot is such disorderly 
conduct in three or more assembled persons, actually accom- 
plishing an object, as is calculated to terrify others. * * * 
The act of the rioters need not be such as it would be unlawful 
for one to perform. Whether in this sense lawful or unlawful, 
if it is done by three or more in a turbulent manner, calculated 
to excite terror, it is a riot.” Wharton in his work on Criminal 
Law (volume 2, §§ 1537, 1544), defines a riot as “a tumultuous 
disturbance of the public peace by an unlawful assembly of three 
Or more persons in the execution of some private object. 
i It must be also shown in riot that the assembling was 
accompanied with some such circumstances, either of actual 
force or violence, or at least having an apparent tendency there- 
to, as were calculated to inspire people with terror; such as 
being armed, making threatening speeches, turbulent gestures, 
or the like. * * * To constitute a riot it is not necessary 
that there should be actual fright to the public generally. It is 
enough if the action of the parties implicated be so violent and 
tumultuous as to be likely to cause fright, and if individuals are 
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frightened.” These general definitions are approved in Aron 
vs. City of Wausau, 98 Wis. 592, 74 N. W. 354, 40 L. R. A. 733; 
State vs. Stalcup, 23 N. C. 30, 35 Am. Dec. 732; Lycoming Fire 
Ins. Co. vs. Schwenk, 95 Pa. 89, 40 Am. Rep. 629; Dupin vs. 
Mutual Ins. Co., 5 La. Ann. 482; Commonwealth vs. Gibney, 2 
Allen (Mass.) 150; State vs. Snow, 18 Me. 346; State vs. 
Hughes, 72 N. C. 27. It will thus be seen that the modern 
definition of a riot is in harmony with and follows the common- 
law definition, and that the legal meaning of the word corre- 
sponds with the meaning given to it in ordinary usage. It has 
no technical import as distinguished from its signification when 
used in the everyday affairs of life. If we look to either Black- 
stone or Webster, we have the same result. 


But it is said by counsel for appellee that it would be absurd 
to hold that, if two persons assembled to burn a person’s prop- 
erty in a tumultuous manner, the insurance companies would 
be liable for the loss, but that, if a third man joined them in the 
unlawful enterprise, the companies would not be liable. Hence 
it is argued that the definitions noted should not control, but 
that a riot in the meaning of the word as used in the policies 


must be a condition more or less analogous in its effect to an 
invasion, insurrection, civil war, or usurpation of power, some- 
thing aimed not at a single or several individuals engaged in 
a particular business, but at society as organized, having for its 
purpose the overturning permanently or temporarily of the ex- 
isting order of things. But, in view of the well-understood 
meaning of the word, it cannot be given this construction. In 
using it in the policies the companies must have intended that 
it should have and receive the only meaning given to it by both 
lawyers and laymen—in short, its popular and usual meaning. 
In fact, no other definition can be attached to it without going 
outside of the standard authorities that have treated on the 
subject and doing violence to the accepted rules concerning 
the construction of words in a contract or writing. It is every- 
where agreed that words in a contract must be interpreted ac- 
cording to their ordinary and popular sense, unless from the 
context it appears to have been the intention of the parties that 
they should be understood in a different sense or by the usage 
of trade or the custom of the country they have and were under- 
stood by the parties to have a particular or peculiar meaning as 
distinguished from their ordinary meaning. 17 American & 
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English Encyclopedia of Law, p. 12; 9 Cyc. pp. 578, 583; I 
Chitty on Contracts, p. 113. And it may here be observed that 
what constitutes a riot does not depend so much on the num- 
ber of persons engaged or assembled, as it does in the manner 
in which they act. It is the disorder, the tumult, the terrorizing, 
the putting in fear, the violence, the unlawful acts that are the 
essential things. Three armed men, banded together for the 


purpose of doing an unlawful act, with force and violence, act- 
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ing in a tumultuous and disorderly manner, might be guilty of 
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conduct amounting to a riot; whereas, a hundred or more, al- 


though acting in concert, in a disorderly and noisy manner and 
disturbing the peace, would not constitute a riot, unless some 
unlawful act was committed, although such a body might be an 
unlawful assembly. We are not, however, called upon in this 
case to make any nice or refined distinctions as to what num- 
ber of persons, or what character of conduct, would constitute 
a riot if only a few were engaged in it and their actions might 
leave room for doubt as to whether or not what they did 
amounted to a riot. We can easily understand that there might 
be serious doubt as to whether the acts of three or a small 
number of persons, or, indeed, any number, acting in concert 
for an unlawful purpose, would amount to a riot. Whether 
what they did would or not be a riot within the meaning of the 
definitions given would depend upon the facts and circumstances 
presented in the particular case. But we can say without any 
feeling of hesitation or sense of uncertainty that, if the facts 
stated in the answers do not describe a riot, it would be impos- 
sible to frame an answer that would. If a body of one hundred 
or more men, armed and disguised, unlawfully confederated 
and banded together for the purpose and with the intention of 
destroying the property of an individual, and who in pursuance 
of such unlawful conspiracy to destroy it, and at the same time 
intimidate, overawe, and terrorize the inhabitants and civil au- 
thorities, is not a riot, we are at a loss to know what facts it 
would take to constitute a riot under any definition the word 
has ever received. 


As the riot was the direct cause of the fire the next question 
is: Did the policies relieve the companies from liability? In 
the consideration of this feature of the case, it must be kept in 
mind that the policies only insured against direct loss or damage 
caused by fire. Loss or damage from any other cause, except 
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lightning, was not insured against. The contract of insurance 
did not undertake to protect the insured against loss by riot or 
invasion or insurrection, or civil war, or military or usurped 
power, or by order of any civil authority, or by theft; so that 
the words “except as hereinafter provided”, following the words 
“against all direct loss or damage by fire”, if they are to have 
any meaning at all, or are to be given any effect whatever, must 
exempt the companies from loss by fire “caused directly or in- 
directly by an invasion, insurrection, riot, civil war, or commo- 
tion, or military or usurped power, or by order of any civil 
authority”, because the policies did not undertake to protect 
the insured, either directly or indirectly, against loss resulting 
from either of the causes mentioned. If the words “except as 
hereinafter provided” had been omitted from the contracts, then 
the insurance would have been against fire from any and all 
causes. But, not desiring to assume responsibility for all fires, 
the companies limited their undertaking and agreed to indem- 
nify the insured against loss by fire except as provided in the 
policies. It will thus be seen that the words “except as herein- 
after provided” are material and important in their effect upon 
the rights of both the parties to the contracts. It would be 
folly to say that the purpose was to exempt the companies from 
loss caused by riot alone, unaccompanied by fire, when nothing 
but fire was insured against; as in no event and under no circum- 
stances were the companies liable for loss by riot alone or loss 
not occasioned by fire. Manifestly, when the insurance was 
protection against fire alone, the companies could not be held 
liable for the injury or destruction of the property by a riot 
without a fire. In other words, if the rioters had torn down the 
building, or had carried off the property covered by the policies, 
or had injured or damaged it in any way, the company would 
not be responsible. Therefore we again repeat that, unless it 
was intended by the contracts of insurance to relieve the com- 
panies from liability for fire caused by riot, the words “except 
as hereinafter provided” are absolutely meaningless. The com- 
panies had the unquestioned right to insert as many reason- 
able provisions in the policies exempting them from liability as 
they thought proper or necessary. We know of no rule of law 
that denies to insurance companies this privilege. They may 
limit the amount of insurance they will offer, may limit the 
species of property they will insure, may provide reasonable 
conditions that the insured must observe, as well as conditions 
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that will in certain states of case operate as a forfeiture of the 
policies or waiver of the right of the insured to recover upon 
them, and may protect themselves from loss resulting from 
causes that they do not desire to offer indemnity against. Why, 
then should these words by which the companies undertook to 
limit their liability be stricken from the policies or ignored in 
their construction? They are not obnoxious to any principle 
of law or public policy. They are not surplusage. They are 
not in conflict with any other provisions in or words of the 
policies. They may be read harmoniously in connection with 
the other and subsequent clauses, and, when so read, become a 
material intelligent part of the contracts. They were inserted 
for a purpose, intended to have a meaning, are not of doubtiu! 
or uncertain import, and, when fairly and reasonably applied 
they exempt the companies for loss by fire when the fire is 
caused by riot. In the construction of policies the same rules 
obtain as do in the construction of other contracts with the ex- 
ception that a policy will be construed in favor of the insured 
so as not to defeat, without plain necessity, his claim to the 
indemnity which in taking the insurance it was his object to se- 
cure; and, when the words are fairly susceptible of two inter- 
pretations, that which will sustain his claim and cover the loss 
must by preference be adopted. It may also be said that am- 
biguities, and words, sentences, or clauses of doubtful meaning, 
will be construed against the insurer; and this for the reason 
so often declared that the companies themselves prepare the 
policies with great care and deliberation, and, as the insured has 
no election except to accept them as prepared and presented to 
him, it is fair that they should be construed most strongly 
against the insurer and most liberally in favor of the insured, 
so that the purpose for which the insurance was obtained may 
be effectuated, if this can be done without doing violence to the 
contract. It is also a familiar principle everywhere recognized 
in the construction of contracts, including contracts of insur- 
ance, that the intention of the parties is to be gathered from an 
inspection of the entire instrument; and that all parts of it, and 
all words employed, should be given meaning and effect if this 
can be done. May on Insurance, § 175; Joyce on Insurance, 
§ 271; American Accident Co. vs. Reigart, 94 Ky. 547, 23 S. 
W. tor, 21 L. R. A. 651, 42 Am. St. Rep. 374; Chandler vs. St. 
Paul Ins. Co., 21 Minn. 85, 18 Am. Rep. 385; Germania Fire 
Ins. Co. vs. Roost, 55 Ohio St. 581, 45 N. E. 1097, 36 L. R. A. 
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236, 60 Am. St. Rep. 711; Mutual Benefit Life Ins. Co. vs, 
Dunn, 106 Ky. 591, 51 S. W. 20; Imperial Fire Ins. Co. vs, 
County of Coos, 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231; 
Mouler vs. American Ins. Co., 111 U. S. 708, 4 Sup. Ct. 466, 28 
L. Ed. 447; tna Ins. Co. vs. Jackson, 16 B. Mon. 242. 

The views herein expressed as to the proper construction of 
the contracts and the consequent exemption of the companies 
from liability is fully sustained by the opinion of the United 
States Circuit Court of Appeals in Williamsburgh City Fire Ins. 
Co. vs. Willard, 164 Fed.‘404, Heuer vs. N. W. Nat. Ins. Co., 
144 Ill. 393, 33 N. E. 411, 19 L. R. A. 594, Hustace vs. Phenix 
Ins. Co. of Brooklyn, 175 N. Y. 292, 67 N. E. 592, 62 L. R. A. 
651, Germania Fire Ins. Co. vs. Roost, 55 Ohio St. 581, 45 N. E. 
1097, 36 L. R. A. 236, 60 Am. St. Rep. 711; Imperial Ins. Co. 
vs. Fargo, 95 U. S. 227, 24 L. Ed. 430, and by the opinion of 
this court in Montgomery vs. Firemen’s Ins. Co., 16 B. Mon. 
427. In that caSe the boat was set on fire and burned by the 
bursting of the boiler. The conténtion of the insured was that 
the excepting clause merely relieved the company from liability 
for loss arising from the damage caused by the bursting of the 
boiler, and not from loss occasioned by fire that resulted from 
the bursting of the boiler. But the company was held not lia- 
ble; the court ruling that the exception in the policy saved it 
from liability for fire that was directly caused by the bursting 
of the boiler, the contract of insurance and the excepting clause 
being in all substantial particulars like the contracts here in- 
volved. The contract describing the perils or risks undertaken 
by the insurer as set out in the opinion states that: “They are 
of rivers, fire, enemies, pirates, assailing thieves, etc. And after 
the usual clause authorizing the insured in case of loss or mis- 
fortune to labor, travel, etc., for the defense, recovery, etc., of 
the boat, follows a clause by which ‘it is agreed that this insur- 
ance company is not liable for any loss or damage which may 
arise from, or be occasioned by, the said boat being unduly 
laden, nor for any loss arising from the explosion of gunpowder, 
the bursting of the boilers, the collapsing of the flues, or break- 
ing of the engine, or any part thereof, except from unavoidable 
external cause or causes’.” Said the court: “We think there is 
no room for reasonable doubt on the evidence that the fire 
which actually destroyed the boat was caused directly and im- 
mediately by the bursting of the boiler. * * * The argument 
is that loss by fire being expressly, and loss by bursting of boil- 
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ers impliedly, included among the perils insured against, and the 
insurer being by the succeeding clause exempt from liability foi 
loss by bursting of boilers only, the liability for loss by fire re- 
mains whatever have been the cause of the fire, because the 
insurance against loss by fire is not restricted by any reference 
to the cause which may produce it; that the clause containing 
the exemption is an exception of hazards or losses of a par- 
ticular description from the general undertaking of the insurer, 
which must have been understood as including them, and that, 
as the description of the perils insured against should be lib- 
erally construed to effectuate the expected indemnity, the same 
reason requires that the exception inserted by the insurer for 
his own benefit should be construed strictly, and forbids the 
exemption of the insurer from his express undertaking without 
the express exception of a loss within that undertaking. * * * 
We think, that, when it is plainly said in the negative clause that 
the company is not liable for any loss arising from the bursting 
of boilers, the insured must have understood this language ac- 
cording to its obvious meaning, and could not have expected 
the company to be liable for any loss arising from the bursting 
of boilers, and that, although the burning of the boat or any 
injury by fire does not always nor often attend the bursting of 
its boilers, yet as he must have known that it did sometimes, or 
at least that it might sometimes be the necessary and inevitable 
consequence of that cause, and as he must have understood that 
a loss so happening would be a loss arising from the bursting 
of boilers, he could not have expected the company to be liable 
for such loss, when it was expressly agreed that they were not 
liable for any loss arising from the bursting of boilers. Even if 
the policy had expressly insured against the bursting of boilers 
as well as against fire, it would not have occurred to any ordi- 
nary mind that the comprehensive declaration that the company 
is not liable for any loss arising from the bursting of boilers 
should be restricted to the immediate effects of the explosive 
iorce of the steam, and would not embrace a loss by fire, al- 
though it should be in fact the necessary and immediate conse- 
quence and attendant of the actual explosion. As the company 
did not in terms assume the peril of any loss arising from the 
bursting of hoilers, there is no reason on the face of the policy 
why the declaration of nonliability for any such loss, if regarded 
as an exception to a liability which would otherwise exist, should 
not be understood as an exception to the liability for a loss by 
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fire necessarily and immediately caused by the bursting of boil- 
ers.” 

We have e1deavored to point out that it was intended by the 
contracts to exempt the insurer from liability from loss by 
fire caused by riot, and that the policies when read as a whole 
have this effect, and have shown that this interpretation is sup- 
ported by amyle authority. But it is strongly pressed upon us 
by counsel for appellee that the words upon which the ex- 
einption is based do not have the effect intended, and that the 
construction contended for by the companies is not only unrea- 
sonable, but at variance with respectable authority. The argu- 
ment is made: That, if the companies intended to protect them- 
selves from loss by fire caused by riot, they should have inserted 
in and as a part of the clause the words “by fire”, 
so that it would read: “This company shall not be lia- 
ble for loss by fire caused directly or indirectly by invasion, 
insurrection, riot, civil war, or commotion, or military or usurped 
power, or by order of any civil authority. * * *”’ That the 
clause as written only exempts the companies from loss caused 
by invasion, insurrection, riot, civil war, or commotion, or mili- 
tary or usurped power, or by authority of any civil authority, 
independent of fire. That the words “except as hereinafter 
provided”, in the sentence before mentioned, mean, when ap- 
plied to the excepting clause, that the insurer shall not be lia- 
ble for loss caused by riot alone, but not loss caused by fire 
that is the result of the riot. This construction, as we have 
heretofore noted, does violence to the meaning of the contract, 
and renders utterly meaningless the words “except as herein- 
after provided”. But, as counsel for appellee has furnished us 
with some authority that apparently supports his contention, 
we will notice the cases relied upon. 

The principal case depended upon to support the contention 
of appellee is Commercial Ins. Co. vs. Robinson, 64 Ill. 265, 16 
Am. Rep. 557. The policy in that case provided that the com- 
pany should not be liable “for any loss or damage by fire caused 
by means of an invasion, insurrection, riot, civil commotion, or 
military or usurped power * * * nor for any loss caused 
by the explosion of gunpowder, camphine, or any explosive 
substance, or explosion of any kind”. It was contended for the 
company that this clause protected it from liability from any 
loss by fire if the fire was produced by an explosion. On the 
other hand, it was argued for the insured that the clause pro- 
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tected the company only against loss occasioned directly by an 
explosion, and not against loss from fire where the fire was 
caused by an explosion. In considering the case the court 
said: “It will be observed that in a clause of the policy preced- 
ing the one under consideration the company stipulated that it 
should not be liable ‘for any loss or damage by fire caused by 
means of an invasion, insurrection’, etc. Here exemption is 
specially secured against liability for losses by fire caused in a 
certain maner. But the clause under consideration leaves out 
the words ‘by fire’. It secures exemption from liability for 
losses caused by explosion, but not from liability for losses by 
fire caused by explosion. The difference in phraseology between 
the two clauses is so marked that, when we consider their con- 
nection with each other, we cannot resist the conclusion that 
the difference was intended. * * * But, say the counsel for 
appellant, this company does not profess to insure against losses 
by explosion, but only by fire, and the clause, construed as we 
construe it, is unmeaning, or, at least, useless; but not so. The 
clause was designed to apply to all cases where the explosion 
was the immediate cause of the loss. Suppose fire is carelessly 
applied to powder or other explosive substance. An explosion 
follows which rends furniture and building. This explosion is 
the result of the ignition of the explosive material, and it might 
be claimed that the loss caused thereby was a loss caused by 
fire. The courts might not so hold, independently of the clause 
in the policy, but we can well understand, when we examine 
these policies, that the insurers may have introduced this clause 
for the purpose of leaving no room for argument or doubt. 
Again, suppose a case where a fire is speedily subdued, but 
before it is, it has ignited powder, and an explosion has taken 
place which has caused much damage, but has not extended 
the fire. In such a case the company would claim they were 
protected by this clause from the liability for the consequences 
of the explosion.” We gather from this opinion that the ground 
upon which the court held the company liable was due to the 
peculiar phraseology of the exemption clauses, as in one clause 
the words “by fire” were inserted, and in the other omitted, 
thereby leaving room for doubt whether or not it was intended 
to exempt the company from liability for fire caused by explo- 
sion; and to the further fact that explosion and fire are often 
so closely identified, as when the fire follows an explosion or 
an explosion follows the fire, that it was deemed prudent to in- 
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sert a provision exempting the company from liability for loss 
caused by the explosion as distinct from the loss caused by the 
fire. 

In Heffron vs. Kittanning Ins. Co., 132 Pa. 580, 20 Alt. 608, 
the exemption clause was the same as the one in the Robinson 
Case. Here, as in the Robinson Case, the fire was caused by 
an explosion; and the court followed the reasoning in that case. 
As illustrating that no little importance was attached to the fact 
that the fire was caused by an explosion, and for that reason 
the exemption clause was strictly construed against the com- 
pany, the court said: “Indeed, damage by these two instrumen- 
talities—that is, fire and explosion—are so quite alike that the 
two are very naturally associated together, and may well appear 
in conjunction with each other in the midst of excepted losses 
by fire. Nor are losses by explosion foreign to the risks as- 
sumed by insurance against fire. They are like the damages by 
smoke and water, losses by theft, destruction by the falling of 
buildings, or injury by fire agencies, without actual ignition, 
all of which are to be found among the losses excepted against 
in clauses in policies of insurance similar to the one under con- 
sideration. Losses by explosions, as by concussions merely, 
which we find joined together in this policy, are thus proper 
subjects of exceptions from the general liability assumed thereby, 
and there is nothing which requires us to hold that more than 
this was intended to be covered.” In the case of Boatmen’s 
Fire & Marine Ins. Co. vs. Parker, 23 Ohio St. 85, 13 Am. Rep. 
228, the fire was also caused by an explosion. The exemption 
clause was similar to the one in the Robinson Case, and the 
court in holding the company liable turned its decision largely 
on the wording of the exemption clause; thus distinguishing 
the case from the United Life, Fire & Marine Ins. Co. vs. 
Foote, 22 Ohio St. 340, 10 Am. Rep. 735, in which the same 
court reached a different conclusion. 

Other cases might be cited in which the courts have con- 
strued ambiguous exemption clauses against the insurer prop- 
erly resolving all questions of doubtful construction in favor of 
the insured; but it would serve no useful purpose to further 
extend this opinion in distinguishing this class of cases from the 
ones before us. If we were in doubt as to the correct construc- 
tion of these policies, we would resolve the doubt in favor of the 
insured. If the policies were reasonably susceptible of two 
constructions, we would give them that construction that would 
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save the risk for the policyholder. But, as in our opinion the 
contracts are not fairly open to any construction other than the 
one we have given them, the judgment of the lower court in 
each case must be reversed, with directions to overrule the de- 
murrer to the answer as amended in each case, and for further 
proceedings in conformity with this opinion. 


UNITED STATES CIRCUIT COURT. 


N. D. GEorGta, 


PROVIDENCE-WASHINGTON FIRE INS. CO. ET at. 
v8. 


ATLANTA-BIRMINGHAM FIRE INS. CO. Et At.* 


teers COM PANIES—INSOLVENCY—SETTLEMENT OF 
A ‘ 


Where, after the appointment of a receiver for an insurance company, 
an agreement was effected by which the creditors agreed to accept 
30 per cent of their claims in full, such agreement should be treated 
as a distribution of the insurance company’s assets, and not a com- 
promise by the insurance company itself, in so far as it affected re- 
insurance of the company’s risks. 


[For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.] 
INSOLVENCY—“REINSURANCE”—“DOUBLE INSURANCE”. 


The term “double insurance” means an insurance of the same interest, 
and is entirely different from ‘‘reinsurance”, which is a contract of 
indemnity to the person or corporation reinsured for the whole loss 
sustained in respect to the subject of the insurance to the extent to 
which he is reinsured. 

[For other cases, see Insurance, Cent. Dig. § 1811; Dec. Dig. § 679.] 


[For other definitions, see Words and Phrases, vol. 3, pp. 2185, 2186; 
vol. 7, pp. 6052, 6053; vol. 8, p. 7783.] 


REINSURANCE—COMPROMISE OF ORIGINAL CLAIMS — EF- 


Where, after an insurance company became insolvent as the result of 
a fire and a receiver had been appointed, its creditors agreed to ac- 
cept 30 per cent of their proved claims in full settlement, reinsurers 
of the insolvent company’s risks were not thereby relieved of 70 
per cént of the loss sustained under the reinsured policies, but were 
liable for the full amount. 

[For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.] 


* Decision rendered, Jan. 11,1909. 166 Fed. Rep. 548. 
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SmitH, HAMMOND & SMITH, for Reinsuring Companies. 
McCDANIEL, ALSTON & BLACK, for Receiver. 


NEwMaAN, D. J. 

The assets of the Atlanta-Birmingham Fire Insurance Com- 
pany and its affairs are in this court for administration, the 
company having failed on account of severe losses sustained in 
the San Francisco fire in 1906. The question has arisen as to 
the respective rights of other insurance companies which had 
reinsured the Atlanta-Birmingham Fire Insurance Company 
against risks taken by it, and the rights of the Atlanta-Bir- 
mingham Fire Insurance Company against such companies for 
reinsurance given it by the other companies. 

The particular question here for decision is whether, in view 
of the fact that the original insured only received from the as- 
sets of the Atlanta-Birmingham Fire Insurance Company 30 
per cent of their losses, that company may set off against other 
insurance companies to which it is indebted, as stated, for re- 
insurance, the full amount of its liability for the San Francisco 
losses, so far as covered by such reinsurance in other compa- 
nies, prorated according to the amount the reinsurance may 
bear to the amount of the original insurance; or whether the 
Atlanta-Birmingham has the right only to claim as against such 
reinsuring companies 30 per cent of the pro rata amount of such 
losses for which the reinsuring companies would otherwise be 
liable. 

This question was before a special master, to whom the whole 
case had been referred. His report is as follows :— 

“To the Honorable Judges of the Circuit Court of the United 
States for the Northern District of Georgia: 

“In pursuance of the order made and entered in this cause by 
which it was referred to me as special master, I do respectfully 
report that I have investigated the matter so referred to me, 
and having been attended by parties interested, and after taking 
due proofs, I find and report upon claims of insurance compa- 
nies which had reinsured risks originally assumed by the At- 
lanta-Birmingham Fire Insurance Company, as follows :— 

“I divide these reinsuring companies into two classes: First, 
those companies which had claims against the Atlanta-Birming- 
ham and where no set-off as against such claims is claimed by 
the Atlanta-Birmingham Insurance Company or its receiver. 

“Facts. To each of the policies issued by the Atlanta-Bir- 
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mingham to such company a slip was attached, and made part 
of the policy to the effect that the policy covered ‘On their in- 
terest as insurers under their policy No. ———, issued to 
—__—., for $————- as per form of policy below. Subject to 
the same risk, valuations, conditions, and adjustments as are or 
may be taken by the reinsured, and loss, if any, thereunder is 
payable pro rata with the reinsured and at the same time and 
place’. 

“In these interventions, proof was made to me as to the 
amounts of payments by such companies, and I allowed such 
claims for the pro rata actual payments made, together with 
interest on such amounts from dates proofs of loss were filed 
with the ‘Atlanta-Birmingham to December 5, 1906, when the 
receiver was appointed, and at the rate of 7 per cent. My find- 
ings in favor of these reinsuring companies are made on a sepa- 
rate paper attached hereto, headed ‘Reinsurance Claims, Class 
A. In the first column is the principal amount due each com- 
pany; in the second column is the interest; and in the third, 
amount due Atlanta-Birmingham; and in the fourth is the total 
amount of principal and interest, and for which amount I find 
decree should be rendered in favor of each company in Class A. 

“The second class embraces those companies which had claims 
against the Atlanta-Birmingham, and against which the Atlanta- 
sirmingham also had claims and claimed an offset. The poli- 
cies issued by the Atlanta-Birmingham and those issued to it 
each contain the same reinsurance loss slip as is shown in the 
report as to Class A. This second class is shown by a separate 
paper attached hereto marked ‘Reinsurance Claims, Class B’. 
As to this Class B, I find in the first column the principal 
amount due each of said companies; in the second column, the 
interest due each in the same manner as in Class A. As against 
such sum I have allowed set-off in the column ‘due A-B’. I 
deducted this set-off from the principal and interest due com- 
panies who had reinsured the Atlanta-Birmingham, and 
rendered judgment for the net balance, and the amount of such 
net balance is found in the column headed ‘Net due them’. In 
fixing the amount of set-off, I charge against the respective 
companies the full pro rata amounts of the liabilities proved 
against the Atlanta-Birmingham on policies so reinsured by 
the Atlanta-Birmingham for such reinsuring companies. 

“T haye previously made my report as to the interventions of 
the direct San Francisco loss claimants, fixing the liability of 





464 Insurance Law Journal. [Apr., 1909. 


the Atlanta-Birmingham to each of such claimants, and in said 
report I rendered judgment that such liabilities would be dis- 
charged in full when the receiver should pay to each of such 
claimants 30 per cent of the principal of such several amounts so 
allowed. This finding and judgment was based upon the agreed 
settlement in this cause. Such agreed settlement and the find- 
ing and judgment on such claims are here reported by me as 
part of the facts in these interventions, and is made a part of 
this report. Both the agreed settlement and by-report as to 
such direct San Francisco loss claimants are of file in the office 
of the clerk of this court in this cause, and need not be here set 
forth. My report as to the direct San Francisco loss claimants 
has been by this honorable court approved and made the decree 
of this court. Carrying out that decree or settlement with such 
claimants, the receiver has paid to each of the said claimants 
the sum of 30 per cent of the amount fixed by me as the liability 
of the Atlanta-Birmingham to such claimants, and from each 
claimant has taken receipt in the following form, to wit :— 

“*Received of A. C. Sexton, receiver, $———, same being in 
full compromise and settlement of any and all claims of loss or 
damage under such policy and according to the agreement of 
settlement in the case of Providence-Washington Fire Ins. Co. 
et al. vs. The Atlanta-Birmingham Fire Ins. Co. et al in the 
Circuit Court of the United States for the Northern District of 
Georgia. 

“*This day of , 1908. 

“*Attorney at Law for 

“This form of receipt, with the blanks being properly filled, 
is stamped on the policy, and the policy surrendered to the re- 
ceiver. I find, as a matter of law, that, the receiver having paid 
to such claimants such 30 per cent, the same is, in accordance 
with the agreed settlement, in full satisfaction and discharge of 
any and all claims of such creditors of whatever character, 
against the Atlanta-Birmingham Fire Insurance Company, the 
Prudential Fire Insurance Company, the funds in the hands of 
the receiver, or the stockholders of either of the said companies. 

“Tt was argued to me that because of such settlement and 
payment, and under the terms of the contract of reinsurance, 
the offset of the Atlanta-Birmingham against companies prov- 
ing claims against it should be fixed at 30 per cent of the pro 
rata liability of the liability established and allowed against the 
Atlanta-Birmingham by its original insured. I cannot accede 
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to this proposition. While the Atlanta-Birmingham Fire In- 
surance Company has paid 30 per cent of its liability, and by 
such payment has discharged such liability, nevertheless such 
payment and discharge was based on the agreement of settle- 
ment of all classes of creditors, and such settlement was made 
because the Atlanta-Birmingham Fire Insurance Company was 
insolvent, was in the hands of a receiver, and its assets were 
insufficient to pay and discharge all of its liabilities in full. 

“I hold the 30 per cent settlement to have been an agreement 
between the creditors of the Atlanta-Birmingham Fire Insur- 
ance Company as to the distribution of the assets in contradis- 
tinction to a compromise by the company itself. I hold, as mat- 
ter of law, that the Atlanta-Birmingham is entitled to set off 
against claims proved against it the full pro rata amounts of the 
liabilities proved against it by its assured. Deducting the full 
liability proved against the Atlanta-Birmingham by its original 
assured from the amount of the principal and interest found to 
be due by the Atlanta-Birmingham Fire Insurance Company 
to companies reinsuring it, I find in favor of the claims in Class 
B for the respective amounts in the column. under the heading 
‘Net Due Them’. That is to say, I allow claims to be proved 
against the Atlanta-Birmingham for the exact pro rata amounts 
paid by such companies reinsuring it. I allowed the Atlanta- 
Birmingham to set off against such claims the full pro rata 
amount of the liability proved against the Atlanta-Birmingham, 
and I report that decree should be entered for such net balances 
in favor of the claimants against the Atlanta-Birmingham. See 
full statement headed ‘Reinsurance, Class B’. 

“As authority for such ruling, I cite the following cases, to 
wit: Blackstone, Receiver, vs. Allemannia Fire Ins. Co., 56 N. 
Y., 104; Consolidated Real Estate & Fire Ins. Co. vs. Cashon, 
41 Md. 59; Philadelphia Trust, Safe Deposit & Ins. Co. vs. Fame 
Ins. Co., 9 Phila. (Pa.) 292; Eagle Ins. Co. vs. Lafayette Ins. 
Co., 9 Ind. 443; Allemannia Fire Ins. Co. of Pittsburg, Pa., 
Plaintiff in Error vs. Firemen’s Ins. Co. of Balto., 209 U. S. 326, 
28 Sup. Ct. 544, 52 L. Ed. 815. 

“(Signed) John M. Slaton, Special Master.” 

Exceptions have been filed to this report of the special master 
by the London & Lancaster Fire Insurance Company, the Na- 
tional Fire Insurance Company of Hartford, Conn., the Phila- 
delphia Underwriters of Philadelphia, Pa., the Phoenix Insur- 


ance Company of London, England, and the Sun Fire & Marine 
Vou, XXXVIII.—31. 
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Insurance Company. The exceptions, so far as necessary to 
show the contentions in the case, are as follows :— 

“(1) The above-named companies, and each of them, except 
to the conclusion of law of said special master, expressed by 
him in the following language, to wit :— 

““In fixing the amount of set-off I charge against the 
respective companies the full pro rata amounts of the liabilities 
proved against the Atlanta-Birmingham on policies so reinsured 
by the Atlanta-Birmingham for such reinsuring companies.’ 

“For ground of exception to said conclusion of law, these 
exceptors respectfully show that the report of said master in 
which said language occurs discloses that the Atlanta-Birming- 
ham Fire Insurance Company compromised and settled all 
claims against it on said policies which it reinsured with these 
excepting companies at 30 per cent of the principal amount of 
the claims established against it under said policies, and said 
compromise and settlement was carried into effect as to each 
of said policies by the payment of said 30 per cent, and such 
payment was acknowledged by each of the claimants under each 
of said policies to be in full compromise and settlement of any 
and all claims of loss or damage under said policies and each of 
them, and said policies were themselves surrendered and can- 
celed, and no other or further claim of any character or 
description remains or exists in favor of any one of 
the claimants under any one of such policies against 
the said Atlanta-Birmingham Fire Insurance Company, 
or the funds in the hands of the receiver. Exceptors say that 
under the facts above cited, which are found and reported by the 
special master in said cause, the proper conclusion of law would 
have allowed a set-off against these exceptors in behalf of said 
Atlanta-Birmingham Fire Insurance Company of only 30 per 
cent of the amounts actually allowed by said master as a set-off, 
according to his said report. 

“(2) The above-named companies, and each of them, except 
to the conclusion of law of said special master, expressed by him 
in the following language, to wit :— 

“‘T hold as a matter of law that the Atlanta-Birmingham is 
entitled to set off against claims proved against it the full pro 
rata amounts of the liabilities proved it by its assured.’ 

“For grounds of exception to said conclusion of law, these 
exceptors respectfully show that the report of said master in 
which said language occurs discloses that the Atlanta-Birming- 
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ham Fire Insurance Company compromised and settled all claims 
against it on said policies which it reinsured with these except- 
ing companies at 30 per cent of the principal amount of the 
claims established against it under said policies and said com- 
promise and settlement was carried into effect as to each claim- 
ant under said policies by the payment of said 30 per cent, and 
such payment was acknowledged by each of the claimants un- 
der each of said policies to be in full compromise and settlement 
of any and all claims of loss or damage under said policies and 
each of them, and said policies were themselves surrendered 
and canceled, and no other or further claim of any character or 
description remains or exists in favor of any one of the claim- 
ants under any one of such policies against the said Atlanta- 
Birmingham Fire Insurance Company, or the funds in the hands 
of the receiver. 

“Exceptors say that under the facts above recited which are 
found and reported by the special master in said cause, the 
proper conclusion of law would have allowed a set-off against 
these exceptors in behalf of said Atlanta-Birmingham Fire In- 
surance Company of only 30 per cent of the amounts actually 
allowed by said master as a set-off, according to his said report. 

(3) The above-named companies, and each of them, except 
to the conclusion of law of said special master, expressed by him 
in the following language, to wit :— 

““T allow the Atlanta-Birmingham to set off against such 
claims the full pro rata of the amount of liability proved against 
the Atlanta-Birmingham, and I report that decree should be 
entered for such net balances in favor of the claimants against 
the Atlanta-Birmingham.’ 

“For ground of exception to said conclusion of law, these 
exceptors respectfully show that the report of said master in 
which said language occurs disclosed that the Atlanta-Birming- 
ham Fire Insurance Company compromised and settled all 
claims against it on said policies which it reinsured with these 
excepting companies at 30 per cent of the principal amount of 
the claims established against it under said policies, and said 
compromise and settlement was carried into effect as to each 
claimant under said policies by the payment of said 30 per cent, 
and such payment was acknowledged by each of the claimants 
under each of said policies to be in full compromise and settle- 
ment of any and all claims of loss or damage under said policies 
and each of them, and said policies were themselves surrendered 
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and canceled, and no other or further claim of any character or 
description remains or exists in favor of any one of the claim- 
ants under any one of such policies against the said Atlanta- 
Birmingham Fire Insurance Company or the funds in the hands 
of the receiver. Exceptors say that under the facts above re- 
cited, which are found and reported by the special master in said 
cause, the proper conclusions of law would have allowed a set- 
off against these exceptors in behalf of Atlanta-Birmingham 
Fire Insurance Company of only 30 per cent of the amount 
actually allowed by said master as a set-off according to his 
said report. 

(4) The above-named companies, and each of them, except 
to the conclusion of law of said special master, expressed by 
him in the following language, to wit :— 

““T hold the 30 per cent settlement to have been an agree- 
ment between the creditors of the Atlanta-Birmingham Fire 
Insurance Company as to the distribution of the assets in contra- 
distinction to a compromise by the company itself.’ 

“For grounds of exception to said conclusion of law, these 
exceptors respectfully show that the agreement (which agree- 
ment is a part of the record in this cause, and made a part oi 
the master’s report) had nothing to do with, and could not regu- 
late or decide, the legal rights of the Atlanta-Birmingham Fire 
Insurance Company or its receiver as to what recovery the At- © 
lanta-Birmingham or its receiver could make against debtors of 
the Atlanta-Birmigham Fire Insurance Company. Under the 
agreement of settlement the master was to determine what 
amount the Atlanta-Birmingham Fire Insurance Company owed 
to each of its policyholders in San Francisco claiming loss from 
it thereunder, and such creditors agreed to accept 30 per cent 
of the amount found by the master to be due on their respective 
claims against the Atlanta-Birmingham Fire Insurance Company 
as full settlement and compromise of their respective claims 
against the Atlanta-Birmingham Fire Insurance Company.” 

The case has been argued on the exceptions to the master’s 
report, and submitted. 

Some months after this case was removed from the State 
Court to the Circuit Court, the counsel for the receiver and 
other counsel interested, in order to avoid long and tedious 
litigation, which it was evident from the mass of conflicting 
claims would result in the case, went to work to bring about a 
settlement among the various claimants to the funds in the 
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hands of the receiver. The first and most important matter to 
be undertaken was some basis of settlement with San Fran- 
cisco policyholders who had sustained losses by the great San 
Francisco fire. An agreement was finally reached with them by 
which they agreed to accept 30 per cent of their proven losses 
in full of their respective claims. This basis of settlement being 
practically agreed upon, it was referred by the court to the 
special master in the case, and he, after hearing from all parties 
in interest, and after full consideration of the matter, reported 
to the court in favor of such settlement. Coincidently there- 
with, all other persons having claims against the Atlanta-Bir- 
mingham Fire Insurance Company, and against the assets in 
the hands of the receiver, agreed to accept for their claims re- 
spectively such per cent as the remaining assets, after deducting 
costs and expenses, would pay. The settlement with the San 
Francisco policyholders was carried into effect, and they were 
all paid 30 per cent of their proven losses, and signed the re- 
ceipt set out in the report of the special master. The special 
master holds that this was an agreed settlement between the 
creditors of the Atlanta-Birmingham Fire Insurance Company 
as to the distribution of the assets, in contradistinction to a com- 
promise by the company itself, and this holding of the master is 
clearly correct. 

In view of the above, what are the rights of the Atlanta-Bir- 
mingham Fire Insurance Company against companies reinsur- 
ing for it these San Francisco risks? The contention earnestly 
made here, backed by able argument, is that the liability of the 
reinsuring companies to the Atlanta-Birmingham in this case, 
whatever may have been held under their facts in other reported 
cases, is 30 per cent of the pro rata amount its reinsurance 
would bear to the original insurance, and not the pro rata of 
the total amount for which the Atlanta-Birmingham Fire Insur- 
ance Company was liable to the original insured. 

In view of a recent decision of the Supreme Court of the 
United States, it is unnecessary to cite or to discuss former 
decisions. The case referred to is Allemannia Fire Ins. Co. of 
Pittsburg vs. Firemen’s Ins. Co. of Baltimore, to the use of 
Wolfe, Receiver, 209 U. S. 326, 28 Sup. Ct. 544, 52 L. Ed. 815. 


The following is an extract from the opinion by Mr. Justice 
Peckham :— 


“The term ‘reinsurance’ has a well-known meaning. That 
kind of a contract has been in force in the commercial world 
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for a long number of years, and it is entirely different from 
what is termed ‘double insurance’, i. e., an insurance of the 
same interest. The contract is one of indemnity to the person 
or corporation reinsured, and it binds the reinsurer to pay to 
the person or corporation reinsured the whole loss sustained in 
respect to the subject of the insurance to the extent to which 
he is reinsured. It is not necessary that the reinsured should 
first pay the loss to the party first insured before proceeding 
against the reinsurer upon his contract. The liability of the 
latter is not affected by the insolvency of the insured, or by its 
inability to fulfill its own contract with the original insured. 
The claim of the reinsured rests upon its liability to pay the 
loss to the original insured, and is not based upon the greater 
or less ability to pay by the reinsured. If the reinsured com- 
menced his action against the reinsurer before he had himself 
paid the loss, the reinsured took upon himself the burden of 
making out his claim with the same precision that the first in- 
sured would be required to do in an action against him. But 
there is no authority for saying that he must pay the loss before 
enforcing his claim against the reinsurer. These propositions 
are adverted to and enforced in Hone, etc., vs. Mutual Safety 
Ins. Co., 1 Sandf. (N. Y.) 137, where the authorities upon the 
subject are gathered and reviewed at some length. The case 
itself was subsequently affirmed in the Court of Appeals in 2 
N. Y. 235. See, also, Blackstone vs. Allemannia Fire Ins. Co., 
56 N. Y. 104. The same_doctrine is held in Consolidated Real 
Estate, etc., vs. Cashow, 41 Md. 59.” 

The opinion also quotes from Judge Blodgett in Ex parte 
Norwood, 3 Biss. 504, Fed. Cas. No. 10,364, which quotation 
embraces the following :— 

“Now, it is to my mind absurd to say, if a loss occurs on 
one of those reinsured policies, that the company primarily 
liable is to have its claim against the reinsured company lim- 
ited by its ability to meet its obligations to its original policy- 
holders. The very object of making the policy of reinsurance 
was to place the company in funds with which to make its poli- 
cyholders whole, and that is defeated if the construction which 
is insisted upon by the assignee is the true one.” 

The erroneous view upon which the argument for the rein- 
suring companies is based here, is shown by this short -ex- 
tract from the brief of the counsel :— 

“The whole loss of the Atlanta-Birmingham to its assured 
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was thirty cents on the dollar, and this has been discharged. 
After this agreement was made, it was bound to pay no more 
than thirty cents on the dollar. Its liability to pay was only 
thirty cents on the dollar. By such payment all other liability 
ceased, ended, and became fully discharged; its contract with 
the original assured became adjusted, settled, and paid. It owed 
no more on its losses to its assured.” 

This, in my judgment, is an incorrect view to take of the set- 
tlement between the Atlanta-Birmingham Fire Insurance Com- 
pany and its San Francisco policyholders. The liability of the 
company to its policyholders was for the entire amount of the 
respective policies. This is what the company became liable for 
when it issued the policies, and this was what it owed after the 
loss occurred. This was its liability, which was settled by an 
agreement, as stated, between all the creditors, including these 
policyholders, by which the policyholders received thirty cents 
on the dollar of their claim. The language of the Supreme 
Court is :— 

“The liability of the latter (the reinsuring company) is not 
affected by the insolvency of the insured, or by its inability to 
fulfill its own contract with the original insured.” 

The liability of the Atlanta-Birmingham here, as stated, was 
the amount of the policy. The fact of the settlement by which 
the policyholders agreed to receive thirty cents on the dollar 
out of the assets in the hands of the receiver, in full of their 
claims, would not in any way alter the fact that its liability under 
its policies to the original insured was for the full amount of 
such policy. 

I think the special master came to a correct conclusion on this 
question, and that all the exceptions to his report should be 
overruled; and a decree may be taken to that effect. 


ie ae 
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COURT OF APPEALS OF KENTUCKY. 


NORTHWESTERN NAT. INS. CO. oF ae 


v8. 
AVANT.* é \ 


FIRE INSURANCE—STIPULATION AGAINST OTHER INSUR- 
ANCE—VALIDITY. 

A provision in a fire policy stipulating that the policy shall be void if 
insured procures other insurance, whether valid or not, is valid. 


[For other cases, see Insurance, Cent. Dig. § 856; Dec. Dig. § 336.] 


FIRE INSURANCE—CONTRACT. 


Where the parties to a fire policy agree that other insurance might be 
procured by insured, the provision in the policy against other insur- 
ance was eliminated. 


[For other cases, see Insurance, Cent. Dig. § 1025; Dec. Dig. § 387.] 


FIRE INSURANCE—CONTRACT. 


Though a fire policy stipulated that, unless the agreement for other in- 
surance was in writing, it should not be binding on insurer, the as- 
sent of insurer to additional insurance need not be in writing; the 
law not requiring such an agreement to be in writing. 


[For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 383.] 


AGREEMENTS—CONSIDERATION. 


The consideration supporting the original contract of insurance, evi- 
denced by a policy stipulating against additional insurance unless the 
agreement therefor shall be in writing, is sufficient to support a 
subsequent parol agreement or additional insurance. 


[For other cases, see Insurance, Dec. Dig. § 383.] 
ee FOR ADDITIONAL INSUR- 
ANCE 


Where the agent of insurer issuing a fire policy stipulating against other 
insurance unless assented to by insurer assented to insured taking 
out additional insurance, the condition as against other insurance 
was waived. 

[For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375.] 


ies jules FOR ADDITIONAL INSUR- 


Whether the agent of insurer issuing a fire policy stipulating against 
other insurance unless assented to by insurer assented to insured 
procuring additional insurance is for the jury. 


[For other cases, see Insurance, Cent. Dig. § 1743; Dec. Dig. 668.] 
FIRE INSURANCE—AGREEMENT FOR ADDITIONAL INSUR- 
NCE 


f.ha 


Where the agent of insurer with whom a contract of insurance was 
made was iniormed by insured that the latter desired additional in- 
surance, and then stated that he would like to have the opportunity 
to write the additional insurance, but before insured was ready to 





% Decision rendered, Feb. 17, 1909. 1168S. W. Rep. 274. 
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take the additional insurance insurer withdrew its agency from the 
agent, a finding that there was an assent by insurer to insured tak- 
ing out additional insurance was warranted. 


[For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375.] 
FIRE ee ene FOR ADDITIONAL INSUR- 
ANCE. 


Where, in an action on a fire policy stipulating against additional insur- 
ance unless assented to by insured, there was evidence of an assent 
by insurer’s agent to other insurance, an instruction that the jury 
should find for insurer unless the agent knew that insured was con- 
templating taking out additional insurance, or he solicited insured 
to take additional insurance, in which case they should find for 
plaintiff, was erroneous for failing to submit the issue of insurer’s 
assent to additional insurance. 


[For other cases, see Insurance, Cent. Dig. § 1777; Dec. Dig. § 660.] 


Appeal from Circuit Court, Graves County. 
“To be officially reported.” 


Action by Laura Avant against the Northwestern National 
Insurance Company of Milwaukee. From a judgment for 
plaintiff, defendant appeals. Reversed and remanded. 


Foy & FuLCHER and Rospsins & Tuomas, for Appellant. 
W. J. WEBB, for Appellee. 


O’REAR, J. 

Appellee was insured against loss of her property by fire in a 
policy issued by appellant company in the sum of $500. The 
policy contained this provision: “This entire policy unless 
otherwise provided by agreement, and indorsed thereon or 
added thereto, shall be void if the insured now has or shall 
hereafter make and procure any other contract of insurance, 
whether valid or not, on property covered in whole or in part 
by this policy.” Subsequently appellee obtained another policy 
of insurance upon the same property for $100 to be written by 
another company. The house containing the insured furniture 
was burned, together with its contents. This suit is upon the 
first policy. The company set up the clause quoted above and 
the obtention of the second policy without its assent as a de- 
fense. In avoidance of that defense, appellee claims that a few 
days after she obtained the policy in suit she notified appellant 
that she would probably want other insurance on the property, 
and appellant’s agent with whom the contract was made as- 
sured her that it would be all right, and solicited her to take out 
the insurance with him. 


Provisions of the character of the one quoted are familiar 
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and wise regulations of the business of fire insurance. It is to 
prevent overinsurance, which might tempt the insured either 
to burn the property or to be less vigilant in protecting it 
against fire than he would be if the property was not insured to 
excess. Those provisions are upheld as a valid subject of the 
contract, and one which it is the policy of the law to encourage. 
If the parties to the contract agree that other insurance may 
be written upon the property, then the provision against other 
insurance is eliminated from it. The law does not require such 
agreement to be in writing. Although the policy of insurance 
stipulates that, unless the agreement for other insurance is in 
writing, it shall not be binding upon the company, that provi- 
sion is not binding, as it is not competent for a man to bind 
himself that he will not be bound by a valid—that is, lawful— 
contract. The policy of the law is that certain contracts must 
be in writing to be valid, while all others may be in parol. The 
parties cannot agree so as to bind themselves either that con- 
tracts which the law requires to be in writing shall be valid 
though in parol, and in spite of the law, nor that contracts 
which the law allows to be in parol shall not be valid unless in 
writing. Parties cannot by contract alter the law. Hence if 
the agreement in fact was that other insurance might be pro- 
cured by the insured, that agreement is valid, though not in 
writing, if it is sustained in other respects. Nor does the parol 
agreement change or modify the written agreement. The lat- 
ter itself provides for a subsequent modification. No other 
consideration than that supporting the original contract is 
needed to support the subsequent agreement. The written 
policy provides a condition upon which it shall become void. 
It also contains a stipu'ation as to how that condition shall be 
waived. The condition is that the insurer shall assent to the 
additional insurance. If the insurer does not assent to it, 
either by express agreement or by conduct implying such as- 
sent, then the condition is waived. If the agent who acted for 
the insurer in effecting this insurance at the time or while 
acting as such agent assented in writing indorsed upon or 
added to the policy that other insurance might be obtained 
upon it by the insured it would not be doubted that his action 
would have bound the insurer. We have seen that the assent 
does not have to be in writing to be binding. Such are the au- 
thorities. Commercial Union Assur. Co. vs. Urbansky, 113 
Ky. 624, 68 S. W. 653; Brumfield vs. Union Ins. Co., 87 Ky. 





Fire.] Northwestern Nat. Ins. Co. vs. Avant. 475 


122, 7 S. W. 893. If subsequent to the issual of the policy the 
appellant by its agent then representing it assented that the 
insured might take out additional insurance upon the property, 
the condition against other insurance was waived. Whether 
there was such assent is a question of fact, to be determined by 
the jury. The evidence for appellee is that the agent with 
whom the contract was made a few days after the policy was is- 
sued was informed that the insured desired later to take out 
additional insurance upon the property, and he said it was all 
right, and that he would like to have the opportunity to write 
it. But before appellee was ready to take the additional insur- 
ance the appellant withdrew its agency from Mayfield, and the 
agent removed to another point. If such be the facts, the jury 
would be warranted in our opinion in finding that there was an 
assent by the appellant company that appellee might take out 
additional insurance. 

The court submitted the question at issue to the jury in this 
instruction: “The court instructs the jury they should find for 
the defendant unless they believe from the evidence that de- 
fendant’s agent, Dupree, knew that plaintiff was contemplating 
taking out additional insurance to the amount already written 
by him, or that he solicited her to take such additional insur- 
ance, in which event you should find for the plaintiff”, etc. This 
instruction did not submit to the jury the necessary fact to be 
determined. That the agent knew the insured contemplated 
taking additional insurance is in no sense a waiver of the pro- 
vision that before such additional insurance would be allowed 
it must be by the insurer’s assent; otherwise, the insured could 
in spite of the insurer’s will or assent take out further insurance, 
thereby increasing the risk to the insurer. As the jury may 
have found their verdict upon that feature of the instruction 
alone, we think the instruction was prejudicial to the appellant. 
If appellant’s agent solicited the additional insurance that con- 
duct might be regarded as a waiver of the condition against 
additional insurance, or it might not. That is for the jury to 
say, 

The judgment is reversed, and cause remanded for a new 
trial under proceedings consistent herewith. 





Insurance Law Journal. [Apr., 1909. 


SUPREME COURT OF MISSISSIPPI. 


GROCE 
v8. 


PHNIX INS. CO. (No. 13,405).* 


AVOIDANCE OF POLICY—TITLE OF INSURED—SOLE AND 
UNCONDITIONAL OWNERSHIP. 

The stipulation in a fire policy that it shall be void if the interest of 
insured be other than unconditional and sole ownership, or if the 
subject of insurance be a building on ground not owned by the in- 
sured in fee simple, is reasonable and valid, and a breach thereof, 
unless waived by the insurer, will excuse it from liability. 


{For other cases, see Insurance, Cent. Dig. § 606; Dec. Dig. § 282.] 
da gd INSURED—SOLE AND UNCONDITIONAL OWNER- 


A conveyance, though fraudulent and void as to the grantor’s creditors, 
would not be void as against the grantee, claiming as an insured 
under a policy on the property which provided that the policy should 
be void if the interest of insured were other than unconditional and 
sole ownership. 


[For other cases, see Insurance, Cent. Dig. § 606; Dec. Dig. § 282.] 


INTEREST OF INSURED—CONVEYANCE BY WIFE TO HUS- 
BAND—VALIDITY—CONSTRUCTION OF STATUTE— 
“THIRD PERSON”, 

Laws 1900, p. 130, c. 90, provides that a conveyance of land, etc., be- 
tween husband and wife shall not be valid as against any third per- 
son, unless the conveyance be in writing, acknowledged and filed for 
record as a mortgage or deed of trust is required to be, etc. Held, 
that the term “third person” includes only any person in a position 
to be prejudiced by the secret conveyance; and hence, where a wife 
conveyed property to her husband by an unrecorded deed valid as to 
her, and her husband insured it, the deed was not void as to the 
insurance company, since, as nobody but insured or his wife could 
be the rea! owner, and the wife had parted with her interest to 
insured, the company could not have been prejudiced; its only in- 
terest being to know that insured was in fact the owner. 

[For other cases, see Insurance, Cent. Dig. § 606; Dec. Dig. § 282.] 


[For other definitions, see Words and Phrases, vol. 8, pp. 6960, 6961.] 


Appeal from Circuit Court, Pike County; M. H. Wilkinson, 
Judge. 


Action by W. B. Groce against the Phoenix Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Reversed 
and remanded. 

Action to recover for loss of property by fire. The first trial 
resulted in a mistrial, and on the second trial there was an 


* Decision rendered, Feb. 15,1909. 48 Southern Rep. 298. 
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agreement of counsel as to the amount of liability, if any ex- 
isting at all, and it was further agreed that the only point to be 
decided was whether, under the law, any liability existed. 


R. W. CuTRER and ALEXANDER & ALEXANDER, /or appel- 
lant. 
Prick & WHITFIELD, for Appellee. 


FLETCHER, J. 

This appellant, having insured certain sawmill property in 
the Phoenix Insurance Company and sustained a loss by fire, 
brought suit on the insurance contract. On the trial many de- 
fenses were interposed, presented by a variety of pleas and 
notices; but the course of the pleading and the evidence offered 
have eliminated from consideration every question except one, 
arising under section 2522 of the Code of 1906, which question 
may be thus stated: ‘The policy of insurance contained the 
familiar stipulation to the effect that the policy should be void 
if “the interest of the insured be other than unconditional and 
sole ownership, or if the subject of insurance be a building on 
ground not owned by the insured in fee simple’. On the trial 
of the case it developed that the land upon which the sawmill 
was located had been deeded to appellant’s wife, and there was 
no conveyance of record divesting her title. It being clear, so 
far as the recorded deeds disclosed, that the above-quoted stipu- 
lation in the policy had not been observed the plaintiff, upon 
being reintroduced, testified that some days before the contract 
of insurance was affected his wife had executed to him a deed 
conveying the title to the land in fee simple, but that this deed 
had never been acknowledged or filed for record. 

It was insisted on behalf of the insurance company that this 
deed is void under section 2522 of the Code of 1906, and the 
circuit judge agreeing with this contention, a peremptory in- 
struction was given for the defendant company. We desire to 
say in the outset that we unhesitatingly construe the agreement 
entered into by the parties at the. second trial as submitting to 
the court only the question as to whether a peremptory instruc- 
tion should have been given on the facts developed in the first 
trial, and decline to give this agreement the effect which would 
follow if both the law and the facts had been submitted to the 
court for decision. The statute in question reads as follows :— 

“What Necessary to Validity of Conveyance.—A transfer or 
conveyance of goods and chattels, or lands, or any lease of lands, 
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between husband and wife, shall not be valid as against any 
third person, unless the transfer or conveyance be in writing 
and acknowledged and filed for record as a mortgage or deed 
of trust is required to be; and possession of the property shall 
not be equivalent to filing the writing for record, but, to affect 
third persons, the writing must be filed for record.” Laws 1900, 
R- 130, c. gO. 

The question is whether an insurance company, seeking es- 
cape from liability on the ground that the insured is not the 
sole and unconditional owner of the land on which the prop- 
erty is situated, can be held to be such a “third person” as the 
statute contemplates. It is very generally agreed, and, indeed, 
repeatedly decided in this state, that the clause in an insurance 
policy as to sole and unconditional ownership is reasonable 
and valid, and that a breach of such stipulation, unless waived 
by the company, will excuse the company from liability. There 
must be a reason for upholding and enforcing this stipulation, 
and the reason lies very near the surface. It is clearly and 
succinctly put by the Pennsylvania court in the following lan- 
guage: “The purpose of this provision is to prevent a party 
who holds an undivided, or contingent, but insurable, interest 
in property from appropriating to his own use the proceeds of 
a policy taken upon the valuation of the entire and uncondi- 
tional title as if he were the sole owner, and to remove from 
him the temptation to perpetrate fraud and crime; for, without 
this, a person might thus be enabled to exceed the measure of 
an actual indemnity. But where the entire loss, if the property 
is destroyed by fire, must fall upon the party insured, the rea- 
son and purpose of this provision does not seem to exist.” Im- 
perial Fire Ins. Co. vs. Dunham, 117 Pa. 460, 12 Atl. 668, 2 
Am. St. Rep. 686. 

This view of the purpose of the clause must be kept in mind 
in giving effect to its provisions, and in applying it to any given 
state of facts. It was doubtless in the mind of the court when 
there was decided the case of Liverpool, etc., Ins. Co. vs. Me- 
Guire, 52 Miss. 227, in which it was held that the clause had to 
do, not with nice questions of title, to be precisely determined, 
but with beneficial, practical, and equitable ownership; and 
therefore the court held that, though the legal title was in a 
partnership, yet it was competent to show by parol that the 
partnership had been dissolved and the real estate divided. 
And again, in Phoenix Ins. Co. vs. Bowdre, 67 Miss. 620, 7 
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South. 596, 19 Am. St. Rep. 326, the court reffarmed with em- 
phasis and elaboration the doctrine of the McGuire Case, and 
upheld the policy, although the deed to the insured was so de- 
fective that the legal title had probably not passed. After a 
most searching analysis of the purpose of this clause in insur- 
ance policies, the court concludes: “Applying these principles 
to the case at bar, we will see that plaintiffs are the sole, un- 
disputed, beneficial owners of the property in question, holding 
under a conveyance purporting to invest them with an estate in 
fee simple. The truth is, so far as this record discloses, plain- 
tiffs are the only persons on earth having any sort of interest 
in, or claim of beneficial ownership to, the premises. There is, 
at the utmost, a mere naked legal title outstanding in one of 
the three surviving executors of Merriweather and this executor 
is the mere trustee of the title for these very plaintiffs and their 
brothers and sisters; all of said brothers and sisters having 
conveyed their undivided interests to these plaintiffs. Will any 
one deny that plaintiffs might not, if thought necessary to pro- 
tect their title, go into a Court of Chancery and immediately 
have the naked legal title divested out of the trustee and in- 
vested in themselves? The appellees are the real owners of 
the premises, they are the sole owners asserting title and they 
must bear the total loss involved in the destruction of the build- 
ing, unless we shall hold the company liable.” 

The authorities are all agreed that a conveyance, though void 
at the instance of creditors, because executed fraudulently, is 
not to be held as void against a claim by the insured for the 
value of the property, though covered by an insurance policy 
containing the identical stipulation here under review. Stein- 
meyer vs. Steinmeyer, 64 S. C. 413, 42 S. E. 184, 59 L. R. A. 
319, 92 Am. St. Rep. 890; Rochester Loan & Banking Co. vs. 
Liberty Ins. Co., 44 Neb. 537, 62 N. W. 877, 48 Am. St. Rep. 
745. 

The statute under review does not render absolutely void all 
unacknowledged and unrecorded conveyances between husband 
and wife. They are perfectly good as between the parties. They 
are void only as to “third persons”. That this expression “third 
persons” does not apply in all its literal significance seems clear 
from the case of Green vs. Weems, 85 Miss. 566, 38 South. 551. 
It would certainly be true that if the expression is to be held to 
embrace all persons whatsoever, without regard to their interest 
in the property conveyed or the possibility of their being in- 
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juriously affected by the tranfer, it would ‘include all creditors, 
whether secured or unsecured. But this case holds correctly 
that when creditors are involved the reference is to secured 
creditors only, following the analogy of another statute dealing 
with conveyances. This case cannot be reconciled with the view 
that all third persons are meant, independent of the power of 
the conveyance to do them mischief. We cannot attach sig- 
nificance to the solitary word “otherwise”, used in one sentence 
of the opinion, after mention of creditors and purchasers. That 
usually innocuous word cannot be extended to include a class 
excluded by the reasoning and effect of the opinion. We must 
look to the purpose of the statute. 

No sound reason can be given for requiring conveyances 
between husband and wife to be recorded, except that the world 
may know as to the change of ownership. If any given individ- 
ual has not been prejudiced by this secret conveyance, how can 
his lack of knowledge possibly operate to his injury? The in- 
surance company is not affected in its risk or its liability by the 
fact that constructive notice was not given of the conveyance. 
It is only interested in knowing that the party claiming to be 
owner is in fact the owner, and that nobody else is. Now in the 
case at bar either Groce or his wife is the real owner. Mani- 
festly Mrs. Groce is not, since she has, as Groce testifies, con- 
veyed the property by a deed admittedly valid as to her. She 
has no interest in the proceeds of insurance, no claim on the 
property. We cannot see that the insurance company could 
possibly have been prejudiced by the failure of the husband to 
have the deed acknowledged and recorded, and we further hold 
that the statute includes only such “third persons” as are in a 
position to be prejudiced by the secret conveyance. We inti- 
mate nothing as to the value of the proof offered to establish 
the execution of the deed, since that is a question for the jury. 

Reversed and remanded. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


Why a conveyance fraudulent as to creditors will not affect the 
quality of the title for insurance purposes is evident from the 
facts that the interest of such creditors is analogous to ordi- 
nary liens and it is a well established doctrine that such liens 
as in the case of mortgagees whose title is in form a con- 
veyance subject to defeasance do not affect the character ol 
the title which legally and equitably remains in the mortgagor. The 
well recognized object of the premium as stated by the court is to pre- 
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vent a party from insuring as his own an interest which may be only 
partial or contingent, and thus fraudulently recovering on an interest 
not his own. But it has been long established that the insurable in- 
terest of an owner is not diminished by liens on the property in rela- 
tion to which it stands as a mere security for a personal indebtedness of 
the owner. Hence the question concerns the essential nature of the title 
in connection with the insurance rather than its mere technical form. 
In other words, the insured’s interest must be such that he will sustain 
the whole loss if the property is destroyed. See Miller vs. Alliance Ins. 
Co., 7 Fed. 649; De Armand vs. Home Ins. Co., 28 Fed. 603; Vankirk 
vs. Ins. Co., 79 Wis. 627; Yost vs. Ins. Co., 179 Pa. 381. On the other 
hand where insured has executed a deed absolute in form, though in- 
tended only as a mortgage, he is not the absolute owner, though it is 
otherwise if the deed shows it was intended only as a mortgage. Orient 
Ins. Co. vs. Williamson, 98 Ga. 464, 100 Ga. 791; Hare vs. Headley, 54 
N. J. Eq. 545. Even where a deed has been executed and is held in 
escrow pending the fulfillment of a further obligation, the maker may 
remain a sole owner. Davis vs. Pioneer, &c., Co., 102 Wis. 304. 

The transfer of the equity of redemption divests sole ownership even 
though the transferee and mortgagee agree to recovery. Miller vs. Ins. 
Co. 46 Mich. 466. But it has been disputed whether the execution of 
a trust deed has this effect. Quarries vs. Ins. Co., 10 W. Va. 507. A 
mere contingent or defeasible title is not sole and unconditional own- 
ership. Dwelling House Ins. Co. vs. Dowdall, 49 Ill. App. 33; South- 
wick vs. Ins. Co., 133 Mass. 457. But a vendee under contract to pur- 
chase when in possession, and entitled to specific performance, is sole 
and unconditional owner under an equitable title. Ramsay vs. Ins. Co., 
2 Fed. 429; Milwaukee, &c., Ins. Co. vs. Rhea, 60 C. C. A. 103. And 
this is so even though the contract has not been fully performed. This 
doctrine is sustained by a large body of cases, as is the doctrine that 
mere liens do not affect the character of the ownership. That a con- 
veyance fraudulent as to creditors does not affect the title is also sus- 
tained by Smith vs. Ins. Co., 6 N. Y. St. Rep. 127; Western Assur. Co. 
vs. Weaver, 23 Ill. App. 95. As between husband and wife the former 
is usually held to be sole owner when in actual possession, though this 
has been disputed. See Queen Ins. Co. vs. May, 35 S. W. 829; Georgia 
be Ins. Co. vs. Brady, 41 S. W. 513; Schroedel vs. Ins. Co., 158 

a. 459. 


VoL. XXXVIII.—32. 
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COURT OF APPEALS OF MARYLAND. 


PALATINE INS. CO. 


vs. 


) 
O'BRIEN. | 
— ? 

J 


O’BRIEN 
v8. 


PALATINE INS.CO.* 
(Two Casgs. ) 


RENTS—POLICY—CONSTRUCTION—EXTENT OF LIABILITY. 

Under a policy insuring rents, but requiring insured to rebuild, and pro- 
viding that insured should not be liable beyond the actual value de- 
stroyed by fire for loss caused by ordinance or law regulating con- 
struction or repair of buildings or by interruption of business or 
otherwise, insurer is not liable for loss of rent caused by the city 
authorities in delaying rebuilding, pending ordinance relocating 
street lines. 


[For other cases, see Insurance, Cent. Dig. § 1283; Dec. Dig. § 507.] 

RENTS—POLICY—CONSTRUCTION—EXTENT OF LIABILITY 
—‘INTERRUPTION OF BUSINESS”. 

Under a policy insuring rents, but requiring insured to rebuild as soon 
as the nature of the case would admit and providing that insurer 
should not be liable for loss caused by “interruption of business”, 
insurer is not liable for loss of rent from interruption of business 
caused by delays in rebuilding resulting from the fall of débris of the 
fire throughout the burnt district. 

[For other cases, see Insurance, Cent. Dig. § 1283; Dec. Dig. § 507.] 


RENTS—POSSESSION—PRESUMPTIONS. 


Under a policy insuring rents, ‘but requiring insured to rebuild as soon 
as the nature of the case would admit, it must be presumed, in the 
absence of proof to the contrary, that insured took possession oi 
the premises to rebuild as soon after the fire as possible. 


[For other cases, see Insurance, Cent. Dig. §§ 1660, 1665; Dec. Dig. § 
646. ] 


RENTS—LIABILITY—ESTOPPEL. 


Insurer of rents precluded itself from claiming that no rent was due 
under the policies sued on by paying into court sums of money 
claimed to cover insurer’s liability. 

[For other cases, see Insurance Cent. Dig. § 1533; Dec. Dig. § 615.] 


Appeals from Superior Court of Baltimore City; Thomas 
Ireland Elliott, Judge. 


Actions by Katherine T. O’Brien against the Palatine Insur- 
ance Company. From the judgments both parties appeal. Af- 
firmed. 

See, also, 68 Atl. 484. 


% Decision rendered, Dec. 2, 1908. 71 Atl. Rep. 775. 
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The following prayers were requested by plaintiff :— 

(1) “The plaintiff prays the court to instruct the jury that the 
proper measure of damages in this case is the actual loss of 
such rents, if any, from the property described in the evidence, 
that they shall find the plaintiff has sustained, not exceeding 
the sum insured, from the date of the fire until such time as the 
premises could be restored or rebuilt as promptly as the nature 
of the case would admit, with interest on such rents after sixty 
days from the time proofs of loss were submitted to the defend- 
ant, of they so find such proofs of loss to have been submitted ; 
provided the sum found shall be in excess of the amount paid 
into court in this case, to wit, $1,150.” Refused. 

(2) “The plaintiff prays the court to instruct the jury that 
the proper measure of damages in this case is the actual loss 
of such rents, if any, from the property described in the evi- 
dence that they shall find the plaintiff has sustained, not exceed- 
ing the sum insured, from the date of the fire until such time 
as the premises could be restored or rebuilt as promptly as the 
nature of the case would admit, with interest on such rents after 
sixty days from the time proofs of loss were submitted to the 
defendant, if they so find such proofs of loss to have been sub- 
mitted; provided the sum found shall be in excess of the 
amount paid into court in this case, to wit, $1,150; .but the re- 
fusal of the city authorities to allow the plaintiff to rebuild for 
a certain time, as set out in the evidence, if they find such re- 
fusal, is not a circumstance proper to be considered in arriving 
at such loss of rent.” Refused. 

(3) “The plaintiff prays the court to instruct the jury that 
there is no evidence in this case of any arbitration and award, 
and no consideration shall be given to the arbitration and 
award set aside and declared void by the United States Circuit 
Court.” Conceded. 

(4) “That, if the jury find for the plaintiff in excess of the 
sum of $1,150 paid into court in this cause, they are to allow 
interest on the sum so found from sixty days after proofs of loss 
were submitted to the date of this trial, if they find such proofs 
of loss to have been submitted.” Refused. 

Defendant’s prayers :— 

(1) “That there has been offered in these actions no legally 
sufficient evidence of the amount, if any, of rents actually lost 
by the plaintiff by reason of the destruction by fire of the build- 
ings mentioned in the evidence, arid therefore, under the plead- 
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ings and the evidence in these actions, the plaintiff can only 
recover nominal damages.” Refused. 

(2) “That the alleged action or nonaction of the Baltimore 
city authorities with regard to establishing grades and build- 
ing lines on German Street, between Charles and Light Streets, 
and the alleged refusal of the building inspector to issue per- 
mits for the erection of buildings at the place in question are not, 
under the terms of the policies offered in evidence in these cases, 
to be considered by the jury in arriving at their verdict, and the 
delays, if any, that are caused by the same or any of them do 
not entitle the plaintiff to recover, under the pleadings and evi- 
dence in these cases, the amount, if any, of rents for the time 
covered by such delays.” Granted. 

3. “That under the terms of the policies offered in evidence 
the plaintiff is not entitled to recover for any loss or damage by 
fire, other than direct loss or damage by fire to the property in 
said policies described; and therefore under the pleadings and 
evidence in these cases, the plaintiff is not entited to recover 
the amount of alleged rents of the plaintiff’s premises in ques- 
tion for the time of alleged delays in rebuilding caused by other 
reasons than the destruction by fire of the buildings on her said 
premises, even though the jury shall find that such delays, if 
any, were due to the obstruction of the neighboring streets, 
alleys, and ground as a result of the destruction by fire of build- 
ings and property belonging to persons other than plaintiff, and 
that the fire that destroyed such buildings on the property of 
others, as well as those of the plaintiff, was part of a general 
conflagration that swept over a large portion of the city of Bal- 
timore.” 

Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke, Thomas, Worthington, and Henry, JJ. 


Joun J. DoONALDSON, for Palatine Ins. Co. 
HyYLANnpD P. STEWART, for Katherine T. O’ Brien. 


PEARCE, J. 
This is the second time these cases have been before this 
court, being argued at the October term, 1907, and decided 
January 8, 1908, the opinion being reported in 68 Atl. 484. They 
are two actions of assumpsit brought by Katherine T. O’Brien 
against the Palatine Insurance Company, an English corpora- 
tion, upon two separate policies insuring certain rents issuing 





Fire.] Palatine Ins. Co. vs. O’Brien—O’Brien vs. Palatine. 485 


out of premises belonging to and leased by Mrs. O’Brien. The 
buildings upon these premises were destroyed by fire on Feb- 
ruary 7, 1904, when a large part of the city of Baltimore was 
swept by the great conflagration of that date and the day fol- 
lowing. The rents payable at the time of the fire by the lessees 
of these premises were $230 per month from the property de- 
scribed in one of these policies, and $85 per month from that 
described in the other policy, and the policies were identical in 
their terms and provisions, except that in the first policy men- 
tioned above the risk was limited to $1,800, and in the last 
mentioned to $1,040. The plaintiff claimed to recover under 
each the full amount insured. The defendant pleaded the two 
general issue pleas in assumpsit, and two special pleas, one of 
which set up an arbitration and award, but this award was de- 
clared void by a decree of the Circuit Court of the United States 
for the District of Maryland, and the defendant insurance com- 
pany was enjoined from setting it up in an action on these 
policies. In the former appeal, a prayer granted by the lower 
court, taking from the jury the consideration of this award, was 
held to be properly granted, and that question is not involved in 
this appeal. 

In the other special plea, in the first case, the defendant al- 
leged “that since the date of said award it has always been, 
and now is, and so tenders itself, ready and willing to pay said 
plaintiff such sum as, but for the destruction of said building by 
fire, would have been payable to said plaintiff by her tenants of 
said building; that the amount of said rents so as aforesaid for 
the period of three months (that being the period by the award 
determined to be a reasonable time for rebuilding), and for the 
months of February and March, was and is the sum of $1,150, 
which, together with legal interest thereon from the date of 
each installment of rent to the day of filing these pleas, and 
the plaintiff’s costs accrued to said last-mentioned date, now 
tenders to the plaintiff, and pays here into court, in full satis- 
faction and discharge of plaintiff’s alleged cause of action.” 

There was a similar plea in the second case, except that the 
sum paid into court thereunder was $425, and in each case the 
plaintiff replied to the plea mentioned that the sum paid into 
court was not sufficient to satisfy her claim in respect of the 
matters to which the plea was pleaded, and issue was joined on 
this replication. 

Those trials resulted in a verdict for plaintiff, in one case of 
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$2,088, and in the other for $1,206.40, and from the judgments 
entered thereon the former appeals were taken. There was only 
one exception in each appeal, to the ruling on the prayers, and 
both judgments were reversed on appeal. 

These policies contained the following provisions :— 

“The assured agrees to rebuild in as short a time as the na- 
ture of the case will admit. Loss to be computed from the time 
of the fire and to cease upon the premises again becoming ten- 
antable. And in case the assured shall elect not to rebuild or 
repair, then the loss of rents shall be determined by the time 
which would have been required for such other purpose. * * * 
But there can be no abandonment to this company.” 

“This company shall not be liable beyond the actual value 
destroyed by fire, for loss occasioned by ordinance or law regu- 
lating construction or repair of buildings, or by interruption of 
business, manufacturing processes, or otherwise.” 

The plaintiff did not rebuild the same character of buildings 
as were destroyed by the fire. These were distinct buildings, 
described in the respective policies. In rebuilding, she erected 
one building covering the site of the two previous buildings. 

After the fire of February 7th and 8th, certain ordinances 
were passed for the improvement of the city in the burnt dis- 
trict. The lines of the streets and of the property holders were 
obliterated by the great fire. Surveys were necessary to re- 
establish these lines, and new grades of the streets were author- 
ized and directed. Until these matters were determined, build- 
ing permits could not be obtained, and the plaintiff, with al- 
leged due diligence, did not, and could not, obtain her permit 
to rebuild until December 20, 1904. The main question involved 
in the former appeal was whether the delay in obtaining this 
permit prevented the plaintiff's recovery for the period covered 
by that delay. The lower court held that delay was a circum- 
stance proper to be considered by the jury in determining the 
loss of rent; but this court, on appeal, held that loss of rent 
occasioned by the action of the city authorities in delaying re- 
building was forbidden by the clause of the policy we have 
transcribed, and we cannot hesitate to reaffirm this. 

Upon the second trial of these two cases, verdicts were 
rendered in each case for the exact amount paid into court in 
each case, and from the judgments entered on these verdicts 
both parties have appealed, so that there are four appeals em- 
braced in the record, and, as on the former appeals, the only 
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exception in each case is to the ruling on the prayers. At these 
second trials no witnesses were examined, but by agreement the 
stenographer’s notes of the first trial were read to the jury, and 
all the exhibits offered in evidence at the first trial were again 
offered and admitted. The bill of exceptions in the present 
appeals is identical with that in the former appeals, word for 
word, and it covers thirty- five pages of the record in the pres- 
ent appeals. These thirty-five pages might and should have 
been saved by agreement to refer for them to the former rec- 
ord. Counsel for Mrs. O’Brien, in his brief, states that this was 
inserted “at the request of the insurance company, and against 
the protest of the plaintiff below”, and this statement was not 
contradicted, either in the brief for the insurance company, or 
at the oral argument in its behalf. 

Judge Burke’s opinion in the former appeals very clearly dis- 
posed of all the questions sought to be raised in the present ap- 
peals except two, namely: First, the effect of the payment into 
court by the defendant; and, second, whether the plaintiff could 
recover for loss of rents accruing during delay in building 
caused by the obstruction of the streets in the burnt district, 
apart from the inability to procure a permit to build. These 
questions will be considered in their reverse order. It was ex- 
plicitly decided in the former case that the loss of rent ocea- 
sioned by the action of the city authorities in delaying the re- 
building of the premises could not be recovered under these 
policies. Counsel for Mrs. O’Brien, however, contend that there 
is a distinction between delays caused by the city in withholding 
permits to build, and the delays caused by general conditions 
of the streets being blocked by the débris of the fire throughout 
the whole burnt district, and this question is raised by the 
plaintiff's first and second prayers and the defendant’s third 
prayer, these prayers of the plaintiff being refused, and the de- 
fendant‘s third prayer being granted. These prayers, with the 
other granted and refused prayers, will be set out by the re- 
porter. 

Referring to the policies of insurance, it will be seen that they 
provide that “the assured agrees to rebuild in as short a time as 
the nature of the case will admit”, and it is upon that language 
that the plaintiff’s first and second prayers are predicated. If 
this were all, the plaintiff’s contention might be sustained. But 
the policies also, after providing that the company shall not be 
liable for loss caused directly or indirectly by order of any civil 
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authority, nor for loss occasioned by ordinance or law regulat- 
ing construction or repair of buildings, also provides that it 
shall not be liable “for loss occasioned * * * by interruption 
of business, manufacturing processes, or otherwise”. The fall 
of débris in the streets was what*occasioned “the interruption of 
business” in this case, so far as it affected building operations, 
and this cause of delay is as clear a bar to recovery as was the 
ordinance delaying the granting of permits to rebuild. We, 
therefore, must hold that the plaintiff’s first and second prayers 
were properly refused, and the defendant’s third prayer prop- 
erly granted, in each of the cases. 

The defendant’s second prayer was correctly granted, and the 
plaintiff's third prayer was conceded, and these require no fur- 
ther notice. 

The defendant’s first prayer raises the important question in 
this case, and goes to the right of recovery. It asserts that no 
legally sufficient evidence of the amount, if any, of rents actu- 
ally lost by the plaintiff by reason of the fire, has been offered, 
and therefore, under the pleadings and evidence, the plaintiff 
can only recover nominal damages. This prayer was correctly 
refused, for two reasons: First. Because in considering the 
insurance company’s first prayer in the former appeal, which 
asserted the same legal principle as the defendant’s first prayer 
in this appeal, it was held that Mrs. O’Brien was obliged under 
the terms of her two policies to take immediate possession of 
the property for the purpose of rebuilding or repairing; that 
there was no evidence she did not do so, and that, in the ab- 
sence of such evidence, the presumption is she discharged that 
obligation; and, further, that there was no evidence to rebut 
this presumption. Second. Because, by paying into court the 
two sums paid in under the two policies in these cases, the de- 
fendant has precluded itself from saying that no rent is due 
under said policies. 

The leading case upon this question is Cox vs. Parry, 1 Term 
Rep. 464. decided in 1786. That was an action upon a policy 
of insurance, and the pleas were the general issue, and payment 
of money into court. The policy was made in the name of De 
Simons, but the suit was by Cox, as executor of Shultz, who 
was the owner of some of the articles insured, and it was alleged 
that it was directed and intended by all parties that the policy 
should be so framed as to secure both De Simons and Shultz. 
The court said: “The great question is whether the defendant 
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has not, by paying money into court, precluded himself from 
making the objection that under the statute 25 Geo. III. the 
policy could not be applied to any goods except those of De 
Simons. Therefore it will be necessary to see what effect pay- 
ing money into court has in the cause. It admits that the plain- 
tiffs have a right to maintain the action, and reduces the ques- 
tion simply to the question of damages which they are entitled 
to recover. * * * As the defendant has paid money into 
court, he has thereby admitted that the plaintiffs are entitled 
to maintain the action on their policy to the amount of that 
sum. But he has admitted nothing more. He does not, by 
paying money into court, vary the construction and import of 
the policy, so as to entitle the plaintiffs to recover beyond that 
extent.” 

This case was approved in Watkins vs. Towers, 2 Term Rep. 
273, where payment of money into court was held to dispense 
with proof of execution of deed on which the suit was brought. 

It was again approved in Gutteridge vs. Smith, 2 Henry Bl. 
374, decided in 1794. The action was on a bill of exchange by 
the payee against the drawer, and payment into court was 
plezded. There was a nonsuit because the plaintiff was not pre- 
pared to prove the drawer’s signature, but, under a rule to 
show cause why the nonsuit should not be set aside, the rule 
was made absolute. Lord Chief Justice Eyre said: “Payment 
into court of £5 on a £20 note would have same effect as pay- 
ment of that amount before suit brought, and would afford a 
just inference of the existence of the debt.” And in the same 
case Justice Rooke said that: “On a policy where the plaintiff 
goes for a total loss, while it admits the policy itself, yet it does 
not admit that defendant is liable for more than the amount 
paid in.” 

In Jenkins vs. Tucker, 1 Henry Bl. 9a, the question was 
whether defendant could demur after payment of money into 
court, and Lord Loughborough went so far as to say: “This 
demurrer strikes me as being extremely absurd, since by pay- 
ment of money into court the defendant admits a cause of ac- 
tion.” 

In Bennett vs. Francis, 2 Bos. & Pul. 550, the earlier cases 
were reviewed by Lord Chief Justice Alvanley at length, and 
the doctrine established by them was maintained. 

The American cases are to the same effect. 

In Enc. Pl. & Pr. vol. 21, p. 584, it is said that, where the 
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plea of tender is treated as an admission that the amount 
tendered is due, the adverse party is entitled to recover that 
amount, without proof on his part. But a plea of tender of a 
sum smaller than that claimed by plaintiff does not preclude 
resisting demand for a greater sum, or from making any de- 
fense consistent with the admission of the cause of action. 

In Wood vs. Parry, 1 Barb. 129, the court said: “Whenever 
tender is made and insisted on in the pleadings, the creditor 
is at least entitled to that amount. The rule is founded in good 
sense. Where the debtor admits a certain amount to be due, 
it is not a point at issue between the parties, and the creditor is 
not required to establish it by proof.” 

In Eaton vs. Wells, 82 N. Y. 576, there was a tender of $2,- 
568, which was a few cents less than the amount due that day 
on the mortgage, and Chief Judge Folger said: “There was 
no issue of fact for trial. The pleadings contain the facts.” 

In Foster vs. Napier, 74 Ala. 393, the court said: “Since a 
plea of tender admits that the amount tendered is due, the 
plaintiff is entitled to that amount at all events, whatever may 
be the result of the action; nor does his refusal to accept that 
sum affect his right to recover that sum.” 

In harmony with the cases cited is the case of McCullough 
vs. Hellwig, 66 Md. 276, 7 Atl. 457, in which this court said: 
“In an action ex contractu, the defendant may tender the 
amount he believes to be due, and the tender operates as an es- 
toppel, so that he cannot subsequently deny that the amount 
tendered is due.” 

The jury found for the plaintiff for the exact sum paid in each 
case, consequently it is unnecessary to consider the refusal of 
the plaintiff’s fourth prayer in each case, which asked that in- 
terest be allowed on the amount found, after sixty days from 
submission of proofs of loss, if the sum found should exceed 
the amount paid in. 

For the reasons stated, the judgment appealed from in each 
case will be affirmed. The costs below were properly taxed 
against the plaintiff under section 21, art. 75, Code Pub. Gen. 
Laws, but the costs of these appeals should be paid by the de- 
fendant. 

Judgment affirmed; costs below to be paid by Katherine = 
O’Brien; costs on appeals to by paid by the Palatine Insurance 
Company. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


Rentals are analogous to profits, and in their relations to insurance 
are governed by substantially the same principles. Unless specifically 
insured they are not covered by a policy on the building, and cannot be 
considered in a determination of the damage. An exception to this rule 
may occur in case of an election by the company to rebuild. The original 
contract is then changed into a building contract, and the relations of 
the parties are governed by the law relating to such contracts. No 
liability for loss of rental exists in such case during the reasonable time 
required for replacement. See Georgia Code, 1882; St. Paul, &c., Ins. 
Co. vs. Johnson, 77 Ill. 598; Barroness, &c.. vs. Assur. Co., 2 Rob. (La.) 
131. But neglect or unreasonable delay will subject the insurer to an 
action for damages which may be determined by the rental value. 
Home, &c., Ins. Co. vs. Garfield, 60 Ill. 124. Where the understanding 
as to rebuilding is lawful at the time a prohibition by municipal au- 
thorities constitutes no legal excuse. See Ryder vs. Ins. Co. 52. Barb. 
N. Y. 447; Brown vs. Royal Ins. Co., 1 Ell. & Ell. 2 B. 853. In the 
early days of insurance there seems to have been some question whether 
expected future gains or profits were legitimate subjects of insurance, 
and in France marine insurance on expected freight or profits was for- 
bidden as being of the nature of wagering. Emerigon, c. 8, § 8. Else- 
where, however, in Europe, the legitimacy of such insurances were gen- 
erally recognized. See the Ordinance of Hamburg of 1731. But the 
Ordinance of Amsterdam states that such imaginary profit must be 
specifically valued in the policy in connection with the goods, thus 
guarding against the mere gambling feature which has caused profits to 
be eliminated from damages in case of ordinary insurance on property. 
See Niblo vs. Ins. Co., 1 Sandf. N. Y. 551; Tom vs. Smith, 3 Caines 
N. Y. 245. The legitimacy of such insurance has long been settled in 
England, and is now recognized by several decisions in this country of 
comparatively early date. 1 Arnould on Insurance, 204, 222; Putnam vs. 
Ins. Co., 5 Met. Mass.; French vs. Hope Ins. Co., 16 Pick. Mass. 297; 
Niblo vs. Ins. Co., supra. The application of the principle to rents seems 
to have been introduced in this country by the Lenox Fire Insurance 
Company about 1863, and its legitimacy was established by three sub- 
sequent decisions in Pennsylvania. 

A distinction is made in the present case between such delays as 
were due to an act of God through an incumbrance of the streets and 
those chargeable to the civil authorities, but the effect of any delays 
due to the changed character of the replacement itself are not consid- 
ered. It would seem that a reasonable time must be determined from 
that required to replace by a substantially similar structure. Delays in 
this instance, however, whether due to the action of the municipality or 
the débris, were held to be excluded by the policy provision which would 


seem to have heen primarily intended to apply to an ordinary insurance 
on the property. 





Insurance Law Journal. [A pr., 1909. 


COURT OF APPEALS OF KENTUCKY. 


CITIZENS’ FIRE INS. CO. or Missouri ET AL. 
v8. 


LOCKRIDGE & RIDGEWAY.* 


BUILDINGS—PARTY WALLS. 

The owner of an insured building can recover under his policy for dam- 
age by fire to a party wall located one-half on his land and one-half 
on the adjoining owner’s land, though he only owns the fee to the 
centre of the wall. 


[For other cases, see Insurance, Dec. Dig. § 503.] 


Appeal from Circuit Court, Graves County. 
“To be officially reported.” 


Action by Lockridge & Ridgeway against the Citizens’ Fire 
Insurance Company of Missouri and others. From a judgment 
for plaintiffs, defendants appeal. Affirmed. 


STANFIELD Bros., for Appellants. 
W. J. WEBB, for Appellees. 
O’ REAR, J. 

Appellees were insured by appellants, a number of fire insur- 
ance companies, against loss or damage by fire to their four- 
story business house in Mayfield. Appellees and Mrs. Bol- 
linger owned adjoining lots. When they bought them, there 
were buildings on each which joined, and were separated by 
a common party wall. The wall stood one-half on each lot. 
The buildings were each two-story brick houses. Appellees’ 
house having become damaged or partially destroyed, they be- 
gan the erection of another and larger house—the subject of* 
the insurance involved in this suit. They attempted to contract 
with Mrs. Bollinger as to building the party wall between them 
two stories higher than it was, but the parties failed to agree. 
Appellees went ahead and rebuilt their house, using the old 
party wall as it stood, but extended the party wall so as to 
accommodate their four-story building. They paid all the costs 
of building the addition to the party wall. Mrs. Bollinger re- 
fused to pay them any part of it. Appellees insured their build- 
ing with appellants as stated. Mrs. Bollinger’s house caught 
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afire one night, and was destroyed. The heat sprung, and other- 
wise impaired, the stability of the partition wall. Appellees de- 
clared upon it as a damage to their property under the policies 
of insurance. The trial resulted in a verdict, finding that the 
wall was damaged by the fire, and fixed the amount of the loss 
occasioned thereby to appellees on their building. We will not 
stop to discuss whether the damage to the wall was as great as 
the jury found. There is ample evidence in the record to sus- 
tain their verdict. And there is enough, too, to have sustained 
a verdict for a much less sum. It all depends on which of the 
testimony the jury believed, and that was their affair solely. So 
we assume that the wall was damaged to the extent found in 
the jury’s verdict; that is, that the damage to appellees’ build- 
ing was in the sum found by the jury. 

The court gave the jury these instructions :— 

“The court instructs the jury that if they believe from the 
evidence that the fire which occurred in the Bollinger building 
on February 15, 1908, damaged by fire the building of plaintiffs, 
you will find for the plaintiffs the damage, if any was sustained 
by them, to the said building, not exceeding the sum claimed, 
$4,335. And in estimating such damage you will estimate the 
difference in value, if anything, between said building just be- 
fore the fire occurred and the same building immediately there- 
after that you may believe was approximately caused by the 
fire; such difference, if any, in value to be determined by the 
reasonable cost of repairing or restoring any damage or injury 
caused solely by the fire. 

“The court instructs the jury that the west wall of the plain- 
tiffs’ building is a party wall, and one-half of the same belongs 
to plaintiffs to the second story, and all the balance belonged 
to the plaintiffs, but plaintiffs had the use of all the said wall, 
and the jury are instructed in this case, in estimating the plain- 
tiffs’ damages, to consider the difference in value of this wall 
to their building as the same exists as the result of the fire 
afterward.” 

This court this day, in an opinion handed down in Bright 
vs. Bacon, etc., 116 S. W. 268, had occasion to consider the 
law applicable to party walls. It is not deemed necessary here 
to restate the reasoning advanced, or the authorities cited, in 
that opinion. It is enough to reiterate that each party to the 
party wall agreement, in a situation such as this record discloses 
Mrs. Bollinger and appellees to have been in, was legally en- 





494 Insurance Law Journal. [Apr., 1909. 


titled to use the whole of the party wall as a means of support 
of their respective buildings; that each owned the fee to the 
centre of the wall, and an easement in the rest of it; that either 
had a right to build the wall higher so as to increase the height 
of his building but at his own cost, and if the other subsequently 
came to also use the extension, the matter of compensation 
was regulated by the opinion of this court in Spalding vs. 
Grundy, 104 S. W. 293, 13 L. R. A. 149, 31 Ky. Law Rep. 51. 
This is substantially the criterion of appellees’ title in the wall 
given to the jury by the instructions last quoted above. Ap- 
pellants contend that this gives to the appellees the full value of 
the party wall in case it is destroyed, and to the other party 
the full value, also in case her building was similarly insured. 
So be it. The thing insured was not the wall, nor any particular 
interest in it. It was appellees’ house as a house. A tenant 
may have an insurable interest in a house, while his landlord 
also has an insurable interest in it. If each is insured, and the 
house is destroyed by fire, is not the tenant damaged the value 
of his unexpired term, and is not the landlord damaged the 
value of the building, although but orie building was destroyed? 

Mrs. Bollinger, even if she had insurance upon her building, 
which was paid to her, could not be compelled to rebuild or 
repair the party wall. It was so damaged by the fire that it 
had to be torn down and a new wall built so as to support 
appellees’ building, then appellees alone had to bear that whole 
expense. If they do so rebuild it, and if Mrs. Bollinger subse- 
quently elects to rebuild her house so as to tie onto or build 
into the party wall, she might have to repay appellees one-half 
of the cost, or one-half of its then value, but that fact detracts 
nothing from appellees’ present loss. Their building is not a 
whole building without that wall, and its damage is the diminu- 
tion in its value by reason of the damage to the wall. That sum 
which it would require to restore the building in substantially as 
good condition 2s it was just before the fire represents the 
damage done to it by the fire. 

We think the instructions fairly submitted to the jury the 
elements of appellees’ loss, and the verdict must be affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 

According to the reasoning in this case the essential question is not 
the ownership of the wall, but the interest of plaintiff by reason of its 
constituting a part of the building insured. Whatever damage resulted 
to the building by reason of injury to the wall was within the policy. 
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and the measure of such damage may be the cost of its replacement in 
as sound condition as before. By a parity of reasoning, if the adjoining 
house had been likewise damaged and insured under an independent 
policy a like indemnity might be claimed. In case of disagreement the 
natural remedy of the companies might be to join in its replacement in- 
volving a complete restoration of the buildings. In the absence of this 
it would seem thet a double indemnity might be collected for the wall. 
Again, in the present case, if the insured receives the amount which it 
may cost to replace, he may agree with his neighbor to replace for half 
the sum or, failing this, may retain the valuable right to control the 
whole subject to such payment. Thus in either event he may realize 
a profit on his indemnity contract, to which answer may be made that it 
is the penalty which must be borne by the company for insuring without 
prescribing conditions limiting its liability. 


————_ $e @__—_—_- 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


SCOTTISH UNION & NAT. INS. CO. 


v8. 
ENCAMPMENT SMELTING CO. (No. 2,851.)* 


PROOF OF LOSS—REQUIREMENTS OF POLICY—WAIVER. 


Where a policy of fire insurance expressly provided that in case of loss 
a written and verified proof of loss should be made by the insured 
containing certain stated and detailed information, such proof of loss 
is an essential condition precedent to the company’s liability, unless 
waived; and where it further provided that no officer, agent, or other 
representative of the company should have power to waive any of 
its conditions except in writing indorsed thereon or attached there- 
to, the failure to make such proof of loss is not excused by a claimed 
Waiver, not in writing, by an agent of the company not shown to 
have any express authority to make it and whose action was not 
tatified by the company. 


[For other cases, see Insurance, Cent. Dig. § 1376; Dec. Dig. § 556.] 
ee ge ee UNDER OTHER 
4 i : 


The fact that an insured made proof of loss under one insurance policy 
is not sufficient to authorize a recovery on others issued by the same 
company on the same property which required the proofs thereunder 
to set out certain details of fact, where the proof actually made was 
not introduced in evidence and it is therefore not shown that it com- 
plied with such requirement. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


BUILDING RISKS—BREACH OF CONDITION SUBSEQUENT 
—OCCUPANCY OF BUILDING. 
Insurance policies covered a builder’s risk on the building and ma- 


* Decision rendered, December 8, 1908. 166 Fed. Rep. 231. 
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chinery of an oremill which, when completed, was to have a capacity 
for crushing twenty-five tons of ore per hour. The policies pro- 
vided that the premises should not be “occupied” for a longer period 
than thirty days without special permission and a readjustment of the 
rate. The owner started the machinery in the mill thirty-three days 
before it was destroyed by fire, but less than a full hour’s work was 
done in either of the first three days. Held, that whether the prem- 
ises were “occupied” during such three days within the meaning of 
the policies, or whether their use was merely experimental for test- 
ing purposes, was a question of fact to be determined from the evi- 
ence. 


[For other cases, see Insurance, Cent. Dig. § 1760; Dec. Dig. § 668.] 


In Error to the Circuit Court of the United States for the 
District of Wyoming. 

This was a suit at law to rcover on two policies of fire insur- 
ance executed by the insurance company, defendant below, one 
for $3,500, under date December 27, 1906, insuring plaintiff's 
building and machinery therein in process of construction 
against loss by fire until June 27, 1907, the other for $2,500, 
dated January 17, 1907, insuring the machinery alone against 
loss by fire until July 17, 1907. The building and machinery 
were totally destroyed by fire on May 10, 1907, prior to the ex- 
piration of the policies. The policies each contained the fol- 
lowing provisions: (1) “It is warranted that the’ premises 
hereby insured shall not be occupied for a longer period than 
thirty days, without special permission being granted in writing 
hereon, and readjustment of rate.” (2) “This entire policy, 
unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has or shall here- 
after make or procure any other contract of insurance, whether 
valid or not, on property covered in whole or in part by this 
policy. * * *” (3) “If fire occur the insured shall give imme- 
diate notice of any loss thereby in writing to this company, 
* * * and, within sixty days after the fire, unless such time 
is extended in writing by this company, shall render a state- 
ment to this company, signed and sworn to by said insured, 
stating the knowledge and belief of the insured as to the time 
and origin of the fire; the interest of the insured and of all 
others in the property; the cash value of each item thereof and 
the amount of loss thereon; all incumbrances thereon; all 
other insurance, whether valid or not, covering any of said 
property; and a copy of all the descriptions and schedules in 
all policies; any changes in the title, use, occupation, location, 
possession, or exposures of said property since the issuing of 
this policy; by whom and for what purpose any building here- 
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in described and the several parts thereof were occupied at the 
time of fire; and shall furnish, if required, verified plans and 
specifications of any building, fixtures, or machinery destroyed 
or damaged; and shall also, if required, furnish a certificate of 
the magistrate or notary public (not interested in the claim as 
a creditor or otherwise, nor related to the insured) living near- 
est the place of fire, stating that he has examined the circum- 
stances and believes the insured has honestly sustained loss to 
the amount that such magistrate or notary public shall certify.” 
(4) “The loss shall not become payable until sixty days after the 
notice, ascertainment, estimate, and satisfactory proof of the 
loss herein required have been received by this company, in- 
cluding an award by appraisers when appraisal has been re- 
quired.” (5) “This policy is made and accepted subject to the 
foregoing stipulations and conditions, together with such other 
provisions, agreements, or conditions as may be indorsed 
hereon or added hereto, and no officer, agent, or other repre- 
sentative of this company shall have power to waive any provi- 
sion or condition of this policy except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or 
added hereto, and as to such provisions and conditions no offi- 
cer, agent, or representative shall have such power or be 
deemed or held to have waived such provisions or conditions 
unless such waiver, if any, shall be written upon or attached 
hereto, nor shall any privilege or permission affecting the in- 
surance under this policy exist or be claimed by the insured 
unless so written or attached.” 

The amended complaint stated the facts concerning the issue 
of the policy, the destruction of the property by fire, and other 
facts entitling plaintiff to recover; but, by way of anticipating 
and avoiding a possible defense, averred that plaintiff duly per- 
formed each and every act and condition required of it by the 
terms of the policy, except that the defendant expressly 
waived a literal compliance with the provision of the policy re- 
quiring the proof of loss, and that said waiver occurred in the 
following manner: “After the defendant had notice of the loss 
by fire hereinbefore mentioned, and long prior to the time lim- 
ited within the provision of said policy, hereinbefore referred to, 
it caused its state agent for the states of Colorado and Wyo- 
ming, to wit, one O. E. Lane, to visit the scene of said fire, in 
company with various insurance adjusters for other companies 


holding insurance on said property, and the said O. E. Lane 
VoL. XXXVITI.—33. 
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did then and there enter into and upon the ascertainment and 
adjustment of the loss occasioned by said fire, and did then and 
there personally, at the instance of said defendant company, ob- 
tain and receive full, complete, and accurate knowledge with 
respect to the said fire, and the loss occasioned thereby, and did 
report the same to the said company, who did then and there, 
and within the period limited by the terms and provisions of the 
said policy, have and receive full, accurate and complete knowl- 
edge with respect to said loss, in each and every particular 
required by the terms of said policy, and otherwise, from the 
said Lane, so appointed by the said defendant for that purpose 
as aforesaid.” The defendant answered, and, amongst other 
things, denied that plaintiff had duly performed the conditions 
required of it by the policy, and particularly denied that de- 
fendant had waived a literal compliance with the provisions of 
the policy requiring proofs of loss within sixty days after the 
fire. Defendant also pleaded that plaintiff, without the consent 
of the defendant written upon or attached to the policy, and 
without readjustment of rate, occupied the premises described 
in the policy and used the machinery therein for a longer 
period than thirty days, whereby the policy became null and 
void. 

Upon these issues the cause was tried to the court without 
the intervention of a jury, and resulted in a judgment in favor 
of plaintiff. The Circuit Court made no special finding of facts; 
but the defendant, by motion to strike out evidence, and by re- 
quests for a judgment in its favor on all the evidence produced 
and exceptions taken to the rulings of the court thereon, raised 
two important questions of law which it now contends were de- 
cisive of the case and required a judgment in its favor. These 
questions are (1) whether there was any competent evidence of 
waiver of the proofs of loss required by the policies, and (2) 
whether plaintiff occupied the building without the consent of 
the defendant, and without readjustment of the rate, for the 
period in excess of thirty days, and thereby committed a fatal 
breach of one of the warranties contained in the policy. 

Before Hook and Adams, C. JJ., and Philips, D. J. 


R. H. Hart and C. W. Burpick, (Cass E. Herrington, on 
the brief), for Plaintiff in Error. 

EpmunpD F. RICHARDSON (Stephen W. Ryan and Horace, 
N. Hawkins, on the brief), for Defendant in Error. 
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Apams, C. J. (after stating the facts as above). 

It is not and cannot be disputed that a failure to furnish proofs 
of loss in cases like the present constitutes a breach of a condi- 
tion precedent to recovery. Plaintiff, in its petition, instead of 
claiming that it had performed this condition, admitted in effect 
that it had not done so, and justified its failure by alleging that 
defendant had waived its performance. Proof of the waiver 
consisted of oral evidence only. It tends to show that an agent 
of defendant company, a Mr. Lane, by its direction visited the 
scene of the fire soon after its occurrence in company with in- 
surance adjusters of other insuring companies for the purpose 
of making an independent examination of the loss and report- 
ing to defendant company his conclusion; that he made such 
examination and report, prepared for plaintiff a proof of loss 
under a third policy which defendant company had issued on 
May 5, 1907, not as a builder’s risk, like the two policies in suit, 
but a straight term policy upon ‘the premises as a completed 
structure; that Mr. Cobb, vice-president of the plaintiff com- 
pany, signed the proof so made out by the agent, and that the 
claim under that policy was paid by defendant company; that 
the policies in suit were two of many which had been issued by 
defendant and other insurance companies on the risk, and that 
other proofs of loss under other policies were made out on the 
same occasion and signed by Mr. Cobb; that the latter, at the 
time of signing, believed the proofs so signed by him included 
proofs under the two policies in suit. 

Defendant’s testimony tended to show that the agent limited 
his consideration and action to the policy issued on May 5th; 
that he declined to consider any claim under the two policies 
in suit because he discovered a “‘builder’s permit” attached as 
a rider to them, and was informed that the structure had been 
in operation as an ore crusher more than thirty days without 
permission or readjustment of rate; that he told the officers 
then present that he was in no position to admit or deny liability 
on these policies, and that he had no authority to take any ac- 
tion with respect to them. 

We have now referred to the evidence sufficiently to show 
that it was exclusively of an oral and disputed character. There 
is no claim that the waiver was in writing or indorsed on the 
policy; there is no proof that Mr. Lane had any express au- 
thority to waive the required condition, or that any waiver was 
made in writing or indorsed on the policies; that there is no 
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proof that defendant afterward with knowledge of the facts of 
the case, or otherwise, ratified the action of the agent except in 
so far as it may be implied from the fact that the company paid 
a loss under the policy of May 5th, on proof of loss so made by 
the same agent, Lane. 

We are relieved by the decision of the Supreme Court of the 
United States in the case.of Northern Assur. Co. vs. Grand 
View Building Ass’n, 183 U. S. 308, 22 Sup. Co. 133, 46 L. Ed. 
213, from much responsibility in this case. Prior to that de- 
cision there had been a diversity of views expressed by courts 
of the United States, both national and state, on the subject of 
waiver of provisions and conditions of policies of insurance by 
agents. In that case the Supreme Court, by Mr. Justice 
Shiras, exhaustively reviewed former decisions, and announced 
conclusions which have been since then adhered to by that 
court and necessarily followed by all other courts of the United 
States. He there declared that the principle governing con- 
tracts in general requiring them, if in writing and unambiguous, 
to speak for themselves, is applicable to cases of insurance con- 
tracts as fully as contracts on other subjects. He there said :— 

“That it is competent and reasonable for insurance companies 
to make it matter of condition in their policies that their agents 
shall not be deemed to have authority to alter or contradict the 
express terms of the policies as executed and delivered; that 
where fire insurance policies contain provisions whereby agents 
may, by writing indorsed upon the policy or by writing attached 
thereto, express the company’s assent to other insurance, such 
limited grant of authority is the measure of the agent’s power 
in the matter, and where such limitation is expressed, 
in the policy executed and accepted, the insured is pre- 
sumed, as matter of law, to be aware of such _limita- 
tion; that insurance companies may waive forfeiture caused 
by nonobservance of such conditions; * * * that, where 
the waiver relied on is an act of an agent, it must be 
shown either that the agent had express authority from the com- 
pany to make the waiver, or that the company subsequently, 
with knowledge of the facts, ratified the action of the agent.” 

The clause of the policy under consideration by the Supreme 
Court was exactly the same as that limiting the power of an 
agent in the present policies, namely :— 

“No officer, agent or other representative of this company 
shall have power to waive any provision or condition of this 
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policy except such as by the terms of this policy may be the 
subject of agreement indorsed herein or added thereto, and as 
to such provisions and conditions no officer, agent or repre- 
sentative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any privilege 
or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached.” 

In Hagan vs. Scottish Ins. Co., 186 U. S. 423, 433, 22 Sup. 
Ct. 862, 46 L. Ed. 1229, and Hartford Fire Ins. Co. vs. Wilson, 
187 U. S. 467, 478, 23 Sup. Ct. 189, 47 L. Ed. 261, the Supreme 
Court reasserted the conclusions stated in the Northern Assur- 
ance Company Case, and in the last-mentioned case said :— 

“There is no attempt, by parol testimony, to contradict any 
stipulations of the policy, something which we have recently 
held cannot be done.” 

We have scrupulously recognized and applied that doctrine 
in the following cases: Modern Woodmen of America vs. 
Tevis, 54 C. C. A. 293, 117 Fed. 369; Supreme Council of Royal 
Arcanum vs. Taylor, 57 C. C. A. 406, 121 Fed. 66; Atlas Re- 
duction Co. vs. New Zealand Ins. Co., 71 C. C. A. 21, 138 Fed. 
497, 9 L. R. A. (N. S.) 433; Connecticut Fire Ins. Co. vs. 
Buchanan, 73 C. C. A. 111, 141 Fed. 877, 4 L. R. A. (N. S.) 758; 
Mulrooney vs. Royal Ins. Co. (C. C. A.) 163 Fed. 833. 

The doctrine is a reasonable one. It tends to promote cer- 
tainty in the proof of transactions, and to inculcate a salutary 
and wholesome regard for the very terms of a contract when 
deliberately put in writing by competent parties. There is, 
therefore, no escape from the conclusion that, as Agent Lane 
was not shown to have any express authority to waive the con- 
dition requiring proofs of loss, and as no such waiver was writ- 
ten upon or attached to the policies, there was in contemplation 
of law no waiver at all, unless the defendant company, with full 
knowledge of the fact that an agent had attempted to waive the 
condition and of what he had said and done in doing so, rati- 
fied his action. No claim of ratification is made except one 
based on the fact that defendant paid the policy issued May 
5, 1907. As proof of loss had been furnished under this policy, 
and thereby a legal liability had been established, we perceive no 
reason why the payment of that demand should dispense with 
a condition precedent to liability on other and different policies. 
Moreover, as the record is silent concerning knowledge by de- 
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fendant’s general officers concerning anything said or done by 
the agent, Lane, claimed to constitute a waiver, there is and 
can be no ratification. 

Counsel on both sides have industriously gathered together 
many cases which bear upon the powers of agents of insurance 
companies and upon their right to waive conditions in policies, 
but the necessity of adverting to them or attempting to deduce 
a rule of decision from them is superseded by the exhaustive 
consideration of them by the Supreme Court in the Northern 
Assurance Company Case and the conclusions there reached 
and stated. We therefore refrain from attempting to do so. In 
view of this decision, we must necessarily hold that there was 
no competent evidence of any waiver of the proof of loss; that 
such proof was a condition precedent to plaintiff's right of re- 
covery, and, not having been made, that the court erred in re- 
fusing defendant’s request to render a judgment in its favor. 

It was argued at the bar that the proof of loss duly made un- 
der the policy of May 5th was sufficient proof of loss under the 
policies in suit; but this contention, in our opinion, is unsound. 
Conceding, but not admitting, that performance of the condi- 
tion requiring proof of loss could be shown when the only issue 
joined was that such performance had been waived by defendant, 
it does not appear that the proof of loss as actually made con- 
formed to the requirements of the policies now in suit. We 
have already called attention to the great detail of facts which 
the insured by the stipulations of the policies was required to 
make known in the proof of loss. The proof as actually made 
wes not offered in evidence, and we have no means of knowing 
what it contained, or that it contained information on each and 
all of the subjects specified and required to be furnished by the 
policies in suit. True, there is some oral evidence on this sub- 
ject, but it is unsatisfactory and in some respects contradictory. 
The contents of the proof as made could have been made cer- 
tain, and ought to have been made so by the production of the 
document. That was the best, and, so far as it appears in this 
case, the only, admissible evidence of the contents. For the 
reasons already given the judgment must be reversed, but, as 
the case may be again tried, we deem it best to express the 
opinion of the court on the question fully debated at the bar, 
whether the proof of occupancy of the building was such as 
precludes recovery. 

The policies were issued to cover a builder’s risk on a 
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structure to be erected and equipped with requisite machinery 
to accomplish the object of crushing ore. Inasmuch as the risks 
and rates for insurance of occupied premises are greater, as 
appears from the evidence, than those of premises in process of 
construction, the policies contain a warranty that “the premises 
hereby insured shall not be occupied for a longer period than 
thirty days without special permission being granted in writing 
hereon and readjustment of rate”. In other words, it was 
agreed that until the expiration of thirty days after occupancy, 
and for no longer time, the premises would be insured by the 
policies in suit. The premises consisted not only of a building, 
but of machinery so assembled and adjusted within the building 
as when working together should accomplish the object of 
crushing ore. There are few relevant facts. It appears that the 
crusher was intended to have a capacity for crushing twenty- 
five tons per hour when in full operation. The evidence shows 
that the wheels were first turned on April 7, 1907; that six tons 
of ore were crushed on that day, and that this operation would 
have occupied about fifteen or twenty minutes if the machinery 
had been in perfect working order; that on April 8th nineteen 
tons were crushed, which would have consumed about forty-five 
minutes on the condition just stated; that on April 9th about 
twenty-two tons were crushed, which would have consumed 
about an hour’s time on the same condition. The evidence dis- 
closes the amount of work done for several days thereafter, but, 
as the three days just mentined are the only ones necessarily 
involved, we refrain from pursuing the history of operation fur- 
ther. The fire occurred May 10, 1907. If that date was within 
thirty days after the premises had been occupied within the 
meaning of the policies, the insurance covered the loss. If, on 
the contrary, it was not within thirty days, the loss was not 
covered. The only controversy is as to the legal effect of what 
was done during the three days immediately preceding April 
oth. In other words, if the use made of the premises during 
those days amounted to occupancy, they being more than thirty 
days before the fire, the policies were avoided. The trial court 
must have found the fact to be that the premises were not occu- 
pied during those days; but defendant’s counsel earnestly con- 
tend that the undisputed evidence shows that they were so occu- 
pied from and after the time the wheels were first started on 
April 7th. Is that true? Physically speaking, some of plaintiff’s 
employees were in the premises and were engaged in doing 
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something there; but this, in our opinion, does not conclude 
the inquiry. They doubtless were in the premises engaged in 
doing something during the entire time consumed in construc- 
tion. What, then, is the real test? We think occupancy began 
when construction ceased, and when plaintiff took possession 
of a completed structure fully equipped and ready to perform its 
destined work. The construction obviously did not cease when 
the building was erected. The introduction of the required ma- 
chinery was as much a part of it as the erection of the building 
itself. Neither did construction cease when the machinery was 
incorporated in it. The building and machinery had to co- 
act and co-operate to produce the intended result. The start- 
ing of the wheels for the first time might well have disclosed a 
want of necessary adjustment, and this might well have required 
readjustment of machinery and rearrangement of parts, as the 
evidence tends to show it did. 


These observations, in our opinion, satisfactorily show that 
the starting of the wheels one, two, or three times even, in an 
attempt to perform the function of the mill, might have been 
experimental work necessary to determine whether the crusher 
as a combination of building and machinery would do its work. 
If so, it would not have constituted occupancy within the mean- 
ing of the policy. Such occupancy must be determined in view 
of the object to be accomplished by the completed structure. 
If the structure had been built and the machinery installed by a 
contractor for the plaintiff, we apprehend that the first act of 
starting the wheels to test whether the structure and associated 
machinery would operate would not constitute acceptance of the 
work by the owner. So, likewise, we think the mere attempt 
to ascertain whether the combination of structure and machinery 
would operate and do its intended work does not necessarily 
conclude the construction. A reasonable time may well be re- 
quired and allowed to test the composite structure, to adjust its 
parts to each other, and ascertain whether it will perform its 
function, before construction can be said to be completed and 
occupancy begun within the meaning of the policies. What 
such reasonable time is depends upon all the facts and circum- 
stances of the case, and is necessarily a question to be deter- 
mined by the trier of the fact. It is sufficient for our present 
purpose to say that the first, second, or third starting of the 
wheels of the crusher and actually crushing ore as done in this 
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case is not conclusive that construction was ended and occu- 
pancy begun. . 

In view of the fact that the cause must be remanded for an- 
other trial, consideration of the sufficiency of the pleadings to 
permit proof of “other insurance”, which defendant claims was 
fatal to recovery, and consideration of the refusal by the trial 
court to permit an amendment to the answer during the progress 
of the trial, will not be undertaken. Parties will have ample 
opportunity to make all proper amendments before the next 
trial. The answer to some other questions argued at the bar 
is necessarily involved in the conclusions already stated. 

The judgment must be reversed, and the cause remanded, 
with directions to grant a new trial. It is so ordered. 


Pups, D. J. (concurring). 

The only portion of the foregoing opinion that does not meet 
my full concurrence is as to the discussion respecting the occu- 
pancy of the property. As read by me, the evidence is clear that 
the three days excepted from the actual occupancy of the build- 
ing, within the meaning of the policy, were in no legal sense 
different from the other thirty-one days. The first three days’ 
operation of the mill was with the same complement of em- 
ployees and for the purpose of crushing ore for commercial use 
as the remainder of the time the mill was used, with varying re- 
sults. There was nothing, to my perception, in the manner and 
visible purpose of the operation to indicate that one day more 
than another was merely for experimental tests or adjustment 
of machinery; nothing in the continuous period of thirty-four 
days’ running to enable the jury, without mere conjecture, to 
determine where the running for one purpose ended and where 
for the other purpose it began. With as much reason, it seems 
to me, had the defendant in error run the mill in the same 
fashion for forty days, and a less quantity of ore had been 
crushed in the first ten days than the designed capacity for out- 
put, or for a like subsequent period, the first ten days could be 
arbitrarily eliminated by assuming them to have been employed 
merely for purposes of adjustment and test of the machinery 
and structure. As this, however, is a difference of view some- 
what on a matter of fact, and the case is to be retried, if it should 
ever reach this aspect of the case, possibly developing addi- 


tional facts, further discussion at this time of the question may 
be somewhat academic. 
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SUPREME COURT OF ARKANSAS. 


AMERICAN INS. CO. 
v8. 


DANNEHOWER. Et At.* 


PROOFS OF LOSS—TIME FOR MAKING—WAIVER. 


Any conduct of an insurer or its authorized agents which induces or 
necessitates delay in giving notice of loss or furnishing proofs, so 
that they cannot reasonably be given or furnished within the time 
required by the policy, constitutes a waiver of the delay. 


[For vf cases see Insurance, Cent. Dig. §§ 1382, 1383; Dec. Dig. § 
558. 


PROOFS OF LOSS—WAIVER—EVIDENCE. 


That insured immediately notified insurer of a loss and attempted to 
have it adjusted, and that insurer entered into negotiations looking 
to an adjustment, which were continued until long after the expira- 
tion of the period in which proofs of loss were required to be given 
by the policy, the company meantime treating the claim as pending 
for adjustment on its merits, warranted a finding that proof of loss 
was waived. 

[For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665.] 


OWNERSHIP OF PROPERTY—MISREPRESENTATION—OUT- 
STANDING TAX TITLE—EVIDENCE. 

In an action on a policy of fire insurance, in which defendant interposed 
the defense of false representations of plaintiff that she was the 
owner of the premises insured, a copy of a delinquent tax list and 
notice of sale of lands delinquent does not show the existence of an 
outstanding tax title. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


Appeal from Circuit Court, Mississippi County; Frank 
Smith, Judge. 


Action by J. H. Dannehower and another against the Ameri- 
can Insurance Company. From a judgment for plaintiffs, de- 
fendant appeals. Affirmed. 

This is the case as shown by appellant’s abstract: The com- 
plaint alleges that Nora Brown was the owner of the property 
insured, in Osceola, Ark., on April 28, 1906, at which time the 
American issued her a policy on her dwelling for $700; that 
upon March 16, 1907, the property was destroyed by fire; that 
J. H. Dannehower, at the time the policy was issued, held a 
mortgage on the place for $400, and there was a loss clause 


% Decision rendered, Jan. 25, 1909. 115 S. W. Rep. 950. 
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made payable to him as mortgagee; that the plaintiffs had 
complied with all the requirements and conditions of the policy, 
except the furnishing of a proof of loss within thirty days, as 
required in the policy, but that that had been waived by the 
defendant. The answer denied that. Nora Brown was the owner 
of the property on April 28, 1906, or at the time of the fire, but 
that the company issued a policy, relying upon the fact that the 
property was hers; that at the time the policy was issued, and 
also when the fire occurred, she was not the owner of the prop- 
erty, inasmuch as the same had been sold for taxes, and more 
than two years had expired after said sale and after the right 
of redemption had expired; that neither Nora Brown nor 
Dannehower furnished a proof of loss within thirty days after 
the fire, as required by the terms of the policy, and that neither 
notified the company at once, after the fire occurred, of said 
loss, as required by the terms of the policy, and that there had 
been no waiver thereof on the part of the defendant; that the 
plaintiff represented to the defendant, at the time the policy was 
issued, that the value of the said house was about $1,000, thus 
voiding the policy because of a misrepresentation as to the 
value of said building; that one of the conditions of the policy 
was that in case of loss the defendant should only be liable for 
the actual value of the property insured, after deducting the 
depreciation of the same and alleging that the property insured 
was of not greater value than $400, and, less the depreciation, 
it did not exceed in value the sum of $350. The facts necessary 
to a proper understanding of the questions of law involved are 
sufficiently stated under appropriate headings in the opinion. 
There was a jury trial, which resulted in a verdict for the plain- 
tiffs for the full amount sued for, $700, with interest. Judgment 
was entered accordingly, with 12 per cent penalty, and $150 
attorney’s fees. The insurance company has duly prosecuted an 
appeal to this court. 


C. P. HARNWELL, for Appellant. 
J. T. Corton, for Appellees. 


Hart, J. (after stating the facts as above). 
Four propositions of law are relied upon for a reversal of 
the judgment and a dismissal of the cause :— 
I. It is insisted that no proof of loss was filed with the com- 
pany within thirty days after the fire, as required by the terms 
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and conditions of the policy. Appellees admit this, but say that 
the proof of loss was waived by the company. The facts relied 
upon to constitute a waiver are as follows :— 

J. H. Dannehower: “Plaintiff called on me the next day 
after the fire to look after the collection of the insurance. I 
requested Mr. Hale, the local agent, to take is up with the 
company, which he did right away. I had some correspondence 
with the company—two or three letters. I don’t think this was 
more than ten or fifteen days after Mr. Hale wrote to them. 
They kept saying and writing to Mr. Hale that they would send 
an adjuster to adjust the matter. Mr. Smith was here, and he 
said he was here for the purpose, but was waiting for the pa- 
pers. He told me that he was going to Blytheville, and that 
probably by the time he got back the papers would be here. 
The papers referred to were papers from the insurance com- 
pany. This was a short while after the fire. Smith is an insur- 
ance agent from headquarters. When Mr. Hale would receive 
a letter from the company, he would show it to me. I did not 
make out a regular proof of loss because they led me to believe 
all along that they were going to settle it—said just as soon as 
they had a chance they were going to send a man over and ad- 
just the loss. They sent Mr. Miles, who went on the premises 
and made an investigation. He did not ask me for any proof 
of loss, or make any mention of it; only asked me how much 
Nora Brown owed me, and I gave it to him. He is the man 
that came especially to look after the settlement of this insur- 
ance, and after we walked over the place I gave him the amounts 
Nora owed me. He told me he would go to the bank and tele- 
phone J. B. Driver to come down and settle the matter up. 
Driver was the president of the company. He asked me the 
amount that Nora Brown owed me, and I told him, and he said 
that he would have to pay me, but they were not going to pay 
Nora Brown anything. I said: ‘Well, you needn’t pay me, un- 
less you pay the whole thing. I won’t take part of the money 
and not get it all.’ He said they were not going to pay the 
negroes anything; wouldn’t pay them anything if it wasn’t for 
me. He said they would have to pay me. That is just what he 
said, and that Mr. Driver would be down and settle with me as 
he said he would; but Mr. Driver never did come. During all 
this time they never even mentioned proof of loss to me. I 
received from the insurance company the following letter: 
‘Little Rock, Ark., June 3, 1907. Mr. J. H. Dannehower, Os- 
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ceola, Ark.—Dear Sir: Replying to your favor of the 2gth 
ultimo in reference to the so-called claim under policy No. 2782, 
beg to advise that his company has the same under investiga- 
tion. Yours very truly, American Insurance Company, E. 
Miles, Sec’y.’ ” 

The conversation with Miles occurred more than thirty days 
after the fire. It is admitted in one of the letters of the com- 
pany that Smith had authority to adjust fire losses. 

“So far as objection might be made on the ground that the 
notice or proofs are not furnished within the time specified by 
the policy, any conduct on the part of the company or its au- 
thorized agents which has induced or necessitated delay in giv- 
ing notice or furnishing proofs, so that they cannot reasonably 
be given or furnished within the required time, will constitute 
a waiver of the delay.” 19 Cyc. 865. In the case of German 
Ins. Co. vs. Gibson, 53 Ark. 494, 14 S. W. 672, this court held: 
“Forfeitures are not favored in law; and any agreement, dec- 
laration, or course of action on the part of an insurance com- 
pany which leads a party insured honestly to believe that by 
conforming thereto a forfeiture of his policy will not be in- 
curred, followed by conformity on his part, will estop the com- 
pany from insisting upon the forfeiture.” In the case of 
Burlington Ins. Co. vs. Lowery, 61 Ark. 108, 32 S. W. 383, 54 
Am. St. Rep. 196, it was held that proof of loss under a fire 
policy may be waived by parol, though the policy requires a 
waiver to be in writing. In the present case the evidence shows 
that appellees at once caused the company to be notified of the 
loss and attempted to have it adjusted. The company entered 
into negotiations with them looking to that result, which were 
continued until long after the thirty days had elapsed. The 
company all the while treated the claim as pending for adjust- 
ment on its merits, and we think the evidence was sufficient for 
the jury to find that the proof of loss was waived. 

2. Counsel for appellant contends that the policy is void be- 
cause Nora Brown was not the sole and unconditional owner 
in fee simple of the property insured, as required by the terms 
of the policy. This contention is based upon the assumption 
that the record shows a sale of the lot on which the house in 
question stood in 1902 for the taxes of 1901. The only record 
evidence touching the tax sale is a copy of the list and notice 
of sale of lands delinquent. This does not show a sale. The 
taxes may have been paid before the day of sale. Even if there 
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was a sale, it was void because the record shows that the 
county clerk’s certificate was made and recorded on the day of 
sale. Townsend vs. Penrose, 84 Ark. 316, 105 S. W. 588, and 
cases cited; Hunt vs. Gardner, 74 Ark. 583, 86 S. W. 426. 

3. Counsel for appellant insist the policy was void because of 
the gross misrepresentations of the insured as to the value of 
the house. They rely upon the case of Capital Fire Ins. Co. 
vs. King, 82 Ark. 400, 102 S. W. 194. In that case the court 
held that by the terms of the policy there was an express war- 
ranty that the house cost a certain amount, which was not true, 
and for a breach of this warranty the policy was rendered void. 
In the present case there was no warranty of the cost of the 
building, and the question of false representations was sub- 
mitted to the jury under proper instructions, and their verdict 
is binding upon us. 

4. Counsel for appellant contends that the court erred in giv- 
ing instruction No. 2 to the jury. It reads as follows: “In the 
event you find for the plaintiff, your verdict will be for the cash 
market value of the building at the time of the loss, not exceed- 
ing the face of the policy, together with 6 per cent interest; and 
if you find for the full amount of the policy, you will also add 
to the principal and interest 12 per cent of the principal as 
damages.” The objection urged to this instruction is that the 
jurors were told that their verdict could not exceed the “cash 
market value of the building” instead of the full amount of the 
policy. In that respect it was more favorable to appellant than 
it was entitled to under the law. Of that they cannot complain. 
Section 4375 of Kirby’s Digest provides that in case of a total 
loss by fire in case of buildings the insured shall recover for the 
full amount stated in the policy. 

Finding no prejudicial error in the record the judgment is 
affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


BUSH 
v8. 


HARTFORD FIRE INS. CO.* 


FIRE INSURANCE—WAIVER OF CONDITIONS OF POLICY. 

An insurance company may either expressly or by implication waive 
compliance with any condition in the policy to be performed by the 
insured, unless by such act insured loses his insurable interest. 


[For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 371.] 


WAIVER OF CONDITIONS. 


Though an insurance policy provides that there should be no waiver oé 
any condition, except by express agreement indorsed on the policy, 
a condition in the policy may be waived by parol. 


[For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 383.] 
PROOFS OF LOSS—WAIVER OF OBJECTIONS. 


Where insured transmits proofs of loss within the time required in the 
policy, the insurers must, if they are dissatisfied, notify the insured, 
giving him opportunity to rectify his mistake and silence for any 
considerable time may be a waiver of any other proofs. 

[For other cases, see Insurance, Cent. Dig. § 1384; Dec. Dig. § 558.] 


PROOFS OF LOSS—WAIVER OF OBJECTIONS. 

An insured sent his proofs of loss within the time provided by the policy, 
and received no notice of any objections to them, and wrote to ask 
if any other proofs were necessary, and received no reply, and the 
adjusters made no claim that the proofs were insufficient. Held a 
waiver of the right to demand other proofs. 


[For other cases, see Insurance, Cent. Dig. § 1384; Dec. Dig. § 558.] 


PROOFS OF LOSS—WAIVER OF OBJECTIONS. 

Fifty days before the expiration of the sixty days within which proofs 
of loss were to be furnished to an insurance company, the parties 
to the policy signed a nonwaiver agreement and insured thereafter 
filed proofs of loss within sixty days of the fire. The insurance com- 
pany demanded no other proofs. Held, that the nonwaiver agree- 
ment could not defeat the insured’s allegation of waiver of further 
proofs. 

[For other cases, see Insurance, Dec. Dig. § 558.] 


STOCK OF GOODS—“UNCONDITIONAL SOLE OWNERSHIP”. 

An insurer of goods obtained possession of them from their owner under 
an agreement to replace them, if he sold them, or pay the owner 
for them at a time specified, and obtained insurance thereon. The 
previous owner had no control over the goods and no right to re- 
possess himself of them. Held, that insured had “an unconditional 
sole ownership” within the meaning of such words, as used in the 
policy of insurance. 

[For other cases, see Insurance, Dec. Dig. § 282.] 

[For other definitions, see Words and Phrases, vol. 8, pp. 7154, 7155.] 


* Decision rendered, Jan. 4, 1909. 71 Atl. Rep. 916. 
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Appeal from Court of Common Pleas, Armstrong County. 


Action by M. E. Bush against the Hartford Fire Insurance 
Company. Judgment for plaintiff: Defendant appeals. Af- 
firmed. 

The court below, through Patton, P. J., charged in part as 
follows :— 

“The dispute in this case arises, in the first place, under the 
sixty-seventh, sixty-eighth, and sixty-ninth lines of the policy, 
where these words are found: ‘If fire occur the insured shall 
give immediate notice of and loss thereby in writing to this 
company, protect the property from further damages, forthwith 
separate the damaged and undamaged personal property, put 
it in the best possible order, make a complete inventory of the 
same, stating the quality and cost of éach article and the 
amount claimed thereon.’ It was incumbent upon the plaintiff 
in this case to do that, and, to show that he did comply with 
that requirement, he testifies that on the day of the fire he gave 
notice to young Mr. McLaughlin, the son of the insurance 
agent, and that he visited the fire on the very day of the fire, and 
also that Mr. R. M. McLaughlin knew of the fire. Mr. R. M. 
McLaughlin, the old gentleman, testified that he knew of the 
fire the day it occurred. There is an act of Assembly passed in 
Pennsylvania in 1883 for the benefit of the insured which sim- 
plifies the matter somewhat. That act of Assembly sets forth 
that all that is necessary for the insured to do is to give notice 
to the local agent of the company within ten days of the fire, 
so that that was complied with in this case. We instruct you, 
first, that after the fire the insured had to give immediate no- 
tice thereof in writing to this company. That, we instruct you, 
has been complied with in the manner as we have stated. It was 
also his duty to protect the property from further damage, and 
separate the damaged from the undamaged property, but un- 
der the facts as shown in this case that could not be done, be- 
cause it was a total destruction of the property. Then he was 
to make a complete inventory of the same, stating the amount 
and cost of each article and the amount claimed thereon. That 
he has attempted to do, as we will directly call your attention to. 

“It is not materially objected to that the plaintiff did not 
comply with that provision of the policy. The serious contro- 
versy here arises out of the provision beginning at line 69 in 
the policy, which is as follows: ‘And within sixty days after 
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the fire, unless such time is extended in writing by this com- 
pany, shall render a statement to this company signed and sworn 
to by said insured, stating the knowledge and belief of the in- 
sured as to the time and origin of the fire, the interest of the 
insured and of all others in the property, the cash value of each 
item thereof and the amount of loss thereon, all incumbrances 
thereon, all other insurance, whether valid or not, covering any 
of said property, and a copy of all descriptions and schedules 
in all policies.’ The policy provides for a number of other mat- 
ters which we need not read to you. We instruct you, gentle- 
men, that the plaintiff, under the law, did not literally comply 
with that provision of the policy, that he did not comply with it 
according to law, and, if there was nothing else in the case, it 
would be your duty to render a verdict in favor of the defendant, 
because we instruct you as a matter of law that he did not com- 
ply with that provision of the policy which we have read to you. 
The matter which will be for your consideration is this: Did 
this company, acting through its agents and representatives, so 
mislead and lull into security this plaintiff from making a strict 
compliance with the terms of the policy that, on account of 
being misled and being lulled to sleep by the conduct and ac- 
tions of these agents, he failed to comply with this provision? 
If you believe froni the testimony and under the instruction 
that we will give you that they waived a compliance of this 
part of the policy, then the plaintiff could recover, notwith- 
standing the fact that he did not comply with the written terms. 

“In regard to that you have, first, the meeting on February 
13th. That was ten days after the fire. Mr. Chapman, who was 
special agent of the Hartford Fire Insurance Company for 
Western Pennsylvania, with a certain Mr. Young, came there 
upon the premises and visited the ruins. They had a talk there 
with Mr. Bush, in which they asked him in regard to this fire. 
He told them about this agreement with Mr. Beighley, and they 
said to him that that would ball up the whole affair. Bush says 
they requested him to send that agreement and they would ad- 
just the loss, that they would come back as soon as they got 
the article, and that no complaint was made at that time about 
no proofs of loss being furnished, and that he was not asked to 
furnish any other. You have also the testimony of Mr. R. M. 
McLaughlin at that time, if I recollect the testimony, I believe 
it was with Mr. Chapman, but that is entirely for the jury, that 


Mr. Chapman said to Mr. McLaughlin that there would be 
VoL. XXXVIII.—34. 





514 Insurance Law Journal. [A pr., 1909. 


nothing else to do but pay the loss, and Mr. McLaughlin says 
that he told Bush that, that he communicated that to Bush. 
At that conversation it is also in evidence that, after Mr. Bush 
had communicated to these agents the fact of this agreement 
with Beighley, what is called a nonwaiver agreement was en- 
tered into. That agreement reads as follows: ‘It is hereby 
mutually understood and agreed by and between M. E. Bush, 
of the first part, and the American Fire Insurance Company, of 
Philadelphia, Pa., and other companies signing this agreement, 
parties of the second part, that any action taken by said parties 
of the second part in investigating the cause of the fire or in- . 
vestigating and ascertaining the amount of loss and damage to 
the property of the party of the first part, caused by fire al- 
leged to have occurred on February 3, 1907, shall not waive or 
invalidate any of the conditions of the policies of the parties of 
the second part, held by the party of the first part, and shall 
not waive or invalidate any rights whatever of either of the 
parties to this agreement. The intent of this agreement is to 
preserve the rights of all parties hereto and provide for an in- 
vestigation of the fire and the determination of the amount of 
the loss or damage, without regard to the liability of the 
parties of the second part. Signed in duplicate this 13th day of 
February, 1907. M. E. Bush, American Fire Insurance Com- 
pan, by W. D. Strobel, Jr., Adjuster, per J. M. Young; Hart- 
ford Fire Insurance Company, by Hubert W. Chapman, Special 
Agent.’ Then during that same conversation the testimony is 
that Mr. Young, who was with Mr. Chapman, appeared to do 
some talking and told Bush that when they got a copy of the 
Beighley agreement that they would proceed, but that without 
it they could not proceed with the adjustment. Gentlemen, you 
can take into consideration everything that occurred there that 
day between Mr. Bush on the one side, and Mr. Chapman rep- 
resenting the defendant corporation, and what was said by 
him, and what was said by Mr. Young in the presence of Mr. 
Chapman, and determine from that whether or not there was 
anything there to mislead Mr. Bush or to lull him into a sense 
of security in not furnishing those proofs of loss. 

“The next question that comes is this: There is some dis- 
pute in the testimony in regard to the date when these so-called 
proofs of loss were furnished to the defendant corporation. 
There is some testimony here that they were forwarded on 
March 15th. There is an envelope offered in evidence which is 
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postmarked on March 15th. Mr. McLaughlin says that he 
mailed these so-called proofs of loss within a month or six 
weeks. Mr. Strobel, the agent, I believe, testifies that they were 
not received until March 24th. Now, as we have instructed 
you, these so-called proofs of loss were not sufficient, and the 
jury can take this into consideration that this defendant corpo- 
ration, if it received those proofs of loss and retained them 
without making any objection to them, or saying that they 
were not complete, you can consider that with the other evi- 
dence in the case in determining whether or not the plaintiff in 
this case Was lulled into a feeling of security. Then we have the 
meeting, the date of which is disputed. Mr. Bush testifies that 
some time within the sixty days of the fire he received notice 
from Mr. McLaughlin, the local agent, to go to Pittsburg, and 
see these people in regard to adjusting the loss. Mr. Bush 
states that he went to Pittsburg within the sixty days, and that 
he talked there with Mr. Strobel and Mr. Chapman, and that 
they said there that the only objection, was as to this partner- 
ship agreement, and that nothing was said about the proofs of 
loss. Mr. Nelson was also present at that conversation, and 
he says that Mr. Strobel in the presence of Mr. Chapman said 
that the company was not liable, and that the policy should 
have been taken in the name of Beighley, and that there were 
no objections made as to the proofs of loss. Now, then, gen- 
tlemen of the jury, you can consider that, consider everything 
that was said by Mr. Bush and Mr. Nelson and Mr. Strobel 
and Mr. Chapman, and determine whether or not these parties 
waived a formal proof of loss, or if by their conduct, their ac- 
tions, and their declarations they misled Mr. Bush into believ- 
ing that it was not necessary to furnish further proofs of loss. 
“The next matter we have on the part of the plaintiffs is the 
construction put upon this contract by their general agent. It 
seems from the testimony offered in evidence that on April 24th, 
Mr. Guthrie, attorney for Mr. Bush, wrote the following letter: 
‘George L. Chase, President Hartford Fire Insurance Com- 
pany, Hartford, Conn.—Dear Sir: .M. E. Bush, of Paulton, 
Westmoreland County, was insured in your Company under 
Policy No. 803 for $2,000 by R. M. McLaughlin & Co., agents 
at Apollo, Pa. His store was burned February 3, 1907, with 
all its contents. Proofs of loss were furnished by the assured 
to R. M. McLaughlin, agent, and by him transmitted to your 
representative at Pittsburg, George W. Chapman, who visited 
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Paulton several weeks ago for the purpose of adjusting the loss. 
The matter has not yet been adjusted. If you desire any further 
information or additional proofs of loss kindly advise me and 
the same will be furnished. Very truly yours, Walter J. Guthrie, 
Attorney for M. E, Bush.’ To that letter an answer was made 
on April 29, 1907, which is as follows: ‘Walter J. Guthrie, At- 
torney, Apollo, Pa——Dear Sir: We have your favor of the 24th 
inst. addressed to President Chase, in reference to claim of M. 
E. Bush under policy No. 803. We have written to Pittsburg 
to-day to get further information regarding this matter, and 
when we do we will advise further. Very truly yours, Fred- 
erick Samson, Gen. Agent.’ Then again on April 30, 1907, this 
letter was sent to Mr. Guthrie: ‘Hartford, April 30, 1907. Wal- 
ter J. Guthrie, Attorney, Apollo, Pa. Dear Sir: Referring 
again to your communication of the 24th inst., will say that the 
claim under our policy No. 803 has been put into the hands of 
Mr. W. D. Strobel, Jr., No. 309 Fourth Avenue, Pittsburg, Pa., 
for answer. Yours very truly, Frederick Samson, Gen. Agent.’ 
Then the next communication in relation to this matter is the 
following: ‘Hartford, May 2, 1907. W. D. Strobel, Jr., Pitts- 
burg, Pa. Dear Sir: I have your communication of April 3oth, 
in reference to the M. E. Bush claim at Apollo, Pa., agency, 
and note your remarks in reference to the matter. This is the 
claim in reference to which we sent a letter from a lawyer 
within a day or two. I have read very carefully the copy of 
the contract between Mr. Bush and the owner, Mr. J. H. 
Beighley. It strikes me after reading the agreement that it is 
no more or less than the renting of the store. To be sure, there 
was a valuation of goods which were evidently rented, amount- 
ing to $25. We should feel that if this matter should go into 
court Mr. Bush would be declared owner of the property. Cer- 
tainly if he has $6,000 to $8,000 involved in this business, and 
under the contract as between him and the owner of the real 
estate there is a rental of only $25, I dont’ think a jury would 
consider the question a minute. They would simply say he 
owns the stock, pay the loss. I should advise if the loss is 
straight and honest, making a settlement. I don’t think we have 
a ghost of a show in court unless you have something else to 
stand on aside from the contract between these parties. | 
should advise going on to the ground and settling the loss in 
some way. If a compromise can be gotten out of it we shall 
not object to it. If it is an honest loss and the man has the 
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property he claims, it looks to us like a total loss. Yours truly, 


Frederick Samson, Gen. Agent.’ 

“Now, although that letter is writen after sixty days had ex- 
pired, you can consider it with the other evidence in the case 
in regard to the conduct and actions of the agent in resisting the 
payment of this loss after receiving that letter from the gen- 
eral agent of the defendant company. 

“On the part of the defendant there is testimony that is for 
your consideration here of Mr. Strobel. If I understood his tes- 
timony, these proofs of loss did not come into his hands until 
after the sixty days were passed. If that is so, it would not be 
binding on the defendant corporation. You will also consider 
that on February 13th, at the time that these men had this con- 
versation with Mr. Bush, that he signed what is known as a non- 
waiver agreement. After that was signed, anything said by these 
men would not be a waiver, but you can consider what was 
said before this nonwaiver agreement was signed. In regard 
to this conversation that occurred in the forepart of April, both 
Mr. Strobel and Mr. Chapman testify that that conversation 
was on April 15th. If that was the case, then it would be after 
the sixty days was up, and anything that was said then would 
not be binding on this defendant company as a waiver of proofs 
of loss. There is a dispute in the testimony which the jury will 
have to reconcile as best you can. Mr. Chapman and Mr. 
Strobel say that that conversation occurred on April 15, 1907, 
while Mr. Nelson and Mr. Bush say it took place in the latter 
part of March or the 1st of April, or early part of April. If it 
occurred after the sixty days, then the jury could not consider 
it on the question of waiver. If it occurred within the sixty 
days, then the jury could consider it on the question of waiver. 
You also have the testimony of Mr. Young and Mr. Chapman 
as to the conversation that took place with Mr. Bush on Feb- 
Tuary 3d. You also have the testimony of Mr. Chapman and 
Mr. Strobel as to the conversation that took place at this sec- 
ond meeting. The witnesses differ somewhat in details as to 
what the conversation was, and it will be for the jury to recon- 
cile the testimony as best you can. You will take the testimony 
as a whole, and determine whether or not by the actions and 
conduct of the agents of the defendant company they waived a 
strict compliance with the terms of this policy of insurance, 
whether or not they so conducted themselves as to lead Mr. 
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Bush into a false belief that a strict compliance with the con- 
ditions of this policy would not be required. 

“Gentlemen of the jury, there is another defense set up by 
this defendant. In the sixtenth and nineteenth lines of the 
policy «it is set forth as follows: ‘If the interest of the assured 
be other than the unconditional and sole ownership, then this 
policy shall be void.’ Now, the defendant company alleges that 
Mr. Bush was not the sole owner of this property, and to sub- 
stantiate that defense the following agreement was offered in 
evidence: ‘Article of agreement made this 1st day of March, 
1904, between J. H. Beighley of the first part and Bush and 
Crawford of the second part, witnesseth: That the said party 
of the first part does hereby lease and let unto the said parties 
of the second part from the Ist day of March, 1904, for the term 
of two years, for the yearly rental, three hundred dollars, pay- 
able in monthly installments of twenty-five dollars each, the 
following described property, namely, the two-story frame store 
building, including wareroom and sheds, situated in the village 
of Paulton; also his entire stock of goods and fixtures con- 
tained in said store building amounting to $2,500, together with 
horse, harness and wagon, valued at $———-. The party of the 
first part agrees to relet the said building and stock unto the 
said parties of the second part at the expiration of this lease for 
a term of one, two, three, four or five years at the same rental 
and on the same terms. The party of the first part agrees to 
give the parties of the second part ninety days’ notice should he 
wish them to quit at the expiration of this lease, and the said 
second parties agree to give the said first party ninety days’ 
notice should they wish to quit at the expiration of the lease. 
The said second parties agree to leave the building in as good 
condition as at the time of leasing, damage by fire and the 
natural wear of the building excepted. The party of the first 
part agrees to take the entire invoice and turn over all papers 
should the said second parties decide to quit at the expiration 
of this lease. Should the amount of invoice be less than that 
at which it was taken, then the said second parties agree to pay 
the said first party the difference in cash. The party of the first 
part agrees to sell at the amount of this invoice to the parties of 
the second part at any time said second parties decide to buy. In 
the event of the parties of the second part buying said invoice, 
then the party of the first part agrees to rent the said building 
to the parties of the second part for a term of two years at the 
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monthly rental of fifteen dollars. The said second parties are 
given the privilege of again renting said building for term of 
one, two, three, four or five years at the expiration of said term. 
The party of the first part agrees that he will not engage in the 
store business during the life of any lease with the parties of 
the second part within a radius of two miles of Paulton. J. H. 
Beighley. Bush and Crawford. M. E. Bush. M. M. Crawford.’ 
Gentlemen of the jury, in regard to that paper we instruct you 
as a matter of law that Mr. Bush was sole and unconditional 
owner of the property and comes within the requirements of 
that part of the contract. Although the parties used the words 
‘lease’ and ‘let’, yet in our opinion that paper did not constitute 
what is known in law as a bailment, and Mr. Bush was the 
sole owner of the property at the time he effected the insurance. 
“On the part of the defendant we have been asked to answer 
the following point: (1) That under the law and all the evi- 
dence in the case the verdict of the jury should be for the de- 
fendant. That point is refused, but we reserve the question with 
the privilege of entering judgment non obstante veredicto. 
“Gentlemen, the main question before you is this: Did these 
agents of this insurance company waive a strict compliance with 
the terms of this policy in regard to the proofs of loss, or did 
they so conduct themselves as to mislead Mr Bush into not 
strictly complying with the terms of the policy? If the jury 
believes that they did, then your verdict should be in favor of 
the plaintiff for the sum of $2,000, with interest from sixty days 
after proofs of loss were waived, say interest from June 3d last. 
But, if you find that these agents did not mislead Mr. Bush, 
that he was not lulled to sleep by their conduct, and that they 
did not waive a strict compliance with the terms of the policy, 
then your verdict should be in favor of the defendant company.” 
Verdict and judgment for plaintiff for $2,060. Defendant ap- 
pealed. 
Argued before Mitchell, C. J., and Fell, Brown, Mestrezat, 
Potter, Elkin, and Stewart, JJ. 


W. K. JENNINGS, DALE C. JENNINGS, and Ross REYNOLDS, 
for Appellant. 
J. W. Kine and W. J. Gururtie, for Appellee. 


MESTREZAT, J. 
It is well setled that an insurance company may waive a com- 
pliance with any condition of a policy to be performed and ob- 
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served by the insured, except, as it has been held, when the 
insured by the act loses his insurable interest. The condition 
is inserted in the policy for the benefit of the insured, and hence 
there is nothing to prevent the company from waiving it when- 
ever it may desire. This may be done expressly or by implica- 
tion; and in either case the company thereafter cannot insist 
upon a performance of the condition. The law will not permit 
it to mislead or deceive the holder of its policy by any act or 
conduct on its part, and thereafter, to his detriment, insist 
upon full performance of a condition which it has waived. As 
said by Chief Justice Church in Brink vs. Hanover Fire Ins. Co., 
80 N. Y. 108: “Every consideration of public policy demands 
that insurance companies should be required to deal with their 
customers with entire frankness. They may refuse to pay with- 
out specifying any ground, and insist upon any available 
ground; but, if they plant themselves upon a specified defense, 
and so notify the assured, they should not be permitted to re- 
tract after the latter has acted upon their position as announced, 
and incurred expenses in consequence of it.” In Freedman vs. 
Fire Ass’n, 168 Pa. 249, 254, 32 Atl. 39, 40, this court, in an 
opinion by our Brother Fell, said: “The trend of our decisions 
has been to hold insurance companies to good faith and frank- 
ness in not concealing the ground of defense and thus mislead- 
ing the insured to his disadvantage. They may remain silent 
except when it is their duty to speak, and the failure to do so 
would operate as an estoppel; but, having specified a ground 
of defense, very slight evidence has been held sufficient to es- 
tablish a waiver as to other grounds.” It is also settled law that 
an insurance company may waive a condition in a policy by 
parol, although it contains a stipulation that there shall be no 
waiver of any condition except by an express agreement in- 
dorsed on the policy. This rule is stated as follows in 16 Am. 
& Eng. Ency. of Law (2d Ed.) 935, with a citation of authorities 
sustaining it: “This rule [permitting the waiver of a condition 
by parol] applies notwithstanding stipulations in the policy 
that nothing less than an express agreement indorsed on the 
policy shall be effectual for that purpose since such a stipula- 
tion is itself a condition and is as capable of being waived or 
dispensed with as any other condition of the instrument and 
since parties to contracts cannot so tie their wills as to be unable 
thereafter to do by consent what the law allows.” And in 19 
Cyclopedia of Law & Procedure, 777, it is said: “Even a stipu- 
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lation that the conditions of a policy cannot be waived, or if 
waived at all only in a certain manner, may itself be waived.” 
Nor can an insurance company, after alleging or setting up a cer- 
tain breach of the policy as a forfeiture, be permitted subse- 
quently to defend an action on the policy on the ground of dif- 
ferent or other breaches of the contract. It has been generally 
held that, if the insurer after a loss has occurred claims a for- 
feiture for noncompliance with certain conditions of the policy, it 
cannot be heard afterward to assert further or different breaches 
as a defense. 19 Cyclopedia of Law & Procedure, 793; West- 
ern, etc., Pipe Lines vs. Home Ins. Co., 145 Pa. 346, 22 Atl. 665, 
27 Am. St. Rep. 703. . 
Another well-settled principle applicable to the case in hand 
is that, when the insured in good faith transmits to the insurer 
what he terms sufficient proofs of loss within the time required 
in the policy, it is the duty of the insurer, if such proofs for any 
reason are unsatisfactory, to promptly notify the insured, set- 
ting forth wherein the proofs do not comply with the conditions 
of the policy, and thereby give the insured an opportunity to 
rectify his mistake. Silence on the part of the insurer for any 
considerable time after the receipt of such proofs of loss will be 
taken to be a waiver of the necessity for any further proof of 
loss, and such proofs, furnished by the insured, will be held to 
be a compliance with the condition of the policy. In Gould vs. 
Dwelling House Ins. Co., 134 Pa. 570, 588, 19 Atl. 793, 795, 19 
Am. St. Rep. 717, the present chief justice delivering the opin- 
ion, formulates the rule from our decisions on this subject as 
follows: “If the insured, in good faith, and within the stipulated 
time, does what he plainly intends as a compliance with the 
requirements of his policy, good faith equally requires that the 
company shall promptly notify him of their objections, so as to 
give him the opportunity to obviate them; and mere silence may 
so mislead him to his disadvantage, to suppose the company 
Satisfied, as to be of itself sufficient evidence of waiver by es- 
toppel.” This rule has since been approved and enforced in 
many cases, the more recent of which are Welsh vs. London As- 
sur. Corp., 151 Pa. 607, 25 Atl. 141, 31 Am. St. Rep. 786; Moyer 
vs. Sun Ins, Office, 176 Pa. 579, 35 Atl. 221, 53 Am. St. Rep. 
690. Under the facts as they appeared at the trial, and the law 
applicable thereto, it was a question for the jury to determine 
whether the defendant company had by its action and conduct 
waived any further proofs of loss than those furnished by the 
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plaintiff. It is apparent throughout the case that the plaintiff 
acted with the utmost good faith toward the defendant com- 
pany in regard to his loss. Immediately after the fire he noti- 
fied the local agent who countersigned the policy of the loss, 
and at the plaintiff’s suggestion the agent at once notified the 
company. This notice was on a form furnished by the com- 
pany for that purpose, and hence was in due form and con- 
veyed to the company the necessary information concerning the 
fire. The company evidently acted upon this notice because 
within a few days thereafter its own special agent, Chapman, 
with the adjuster of the American Fire Insurance Company, 
which also had an insurance of $2,000 on the same property, 
appeared at the scene of the fire. Shortly thereafter, on the 
same day, these agents of the companies had an interview with 
the plaintiff in a local hotel. The company’s local agent at 
Apollo testified that on this occasion Chapman “admitted that 
it was a total loss. He talked very reasonably about it, and I 
supposed that there would be nothing else to do but to pay 
it unless something else turned up”. From the testimony it is 
apparent that the loss would have been adjusted then and there 
had it not been for an incidental remark of the plaintiff that he 
still owed $2,000 on the goods which had been consumed by 
the fire. The plaintiff testifies that, when the adjusters learned 
this fact, they declined to proceed further with the adjustment 
until they had a copy of the contract between the plaintiff and 
Beighley, from whom he had procured the goods, and that they 
then said they would “come back and complete the adjustment”. 
So far as appears from the evidence, nothing was said at this 
interview about the proofs of loss, or that any would be de- 
manded. The plaintiff, however, in about a month thereafter, 
had prepared an inventory or statement in detail of the goods 
destroyed, verified by the affidavits of himself and the clerk 
who assisted him in making the inventory, and then handed it 
to the local agent of the defendant company, by whom it was 
on the same day sent to one of the adjusters at Pittsburg, where 
Chapman, the special agent of the defendant company, saw and 
had access to it. The company failed to notify the plaintiff of 
any objection to this proof of loss, or in any way to intimate 
to him that it was not satisfactory and in conformity with the 
requirements of his policy. So far as he knew, therefore, he 
had complied with the condition of his contract requiring him 
to furnish proofs of loss, and had no reason to believe that the 
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proofs furnished were in any respect objectionable to the de- 
fendant. Again, and within sixty days from the time of the 
fire, the plaintiff with a friend, at the request of Chapman, met 
him and Strobel, the adjuster of the American Fire Insurance 
Company, at the latter’s office in Pittsburg “for the purpose (as 
stated by Chapman) of ascertaining, if Bush would agree to an 
offer of compromise settlement”. The conversation at this in- 
terview related entirely to the plaintiff's loss and offer of com- 
promise by Chapman. Not a word was said by either of the 
adjusters in regard to the proofs of loss, or that they were in- 
sufficient, or did not comply with the conditions of the policy. 
A compromise was suggested on the part of the adjusters on 
the basis of the satisfaction of the claim on payment of one- 
half of the amount of the insurance. The plaintiff at once de- 
clined to accept the proposition, and insisted upon the payment 
of the full amount of the policy. 

On April 24, 1907, Bush’s attorney wrote the defendant com- 
pany, stating that his client held their policy for $2,000 on his 
goods; that they had been totally destroyed by fire; that 
proofs of loss had been furnished; that its agent had visited 
Paulton several weeks prior thereto to adjust the loss; that 
the matter had not been adjusted, and concluding: “If you de- 
sire any further information or additional proofs of loss, kindly 
advise me, and the same will be furnished.” The company’s 
general agent replied on April 29th, acknowledging receipt of 
the letter, and saying he had written to Pittsburg for further in- 
formation and would advise further. The next day the general 
agent again wrote in reply that the claim had been put in W. 
D. Stroebel’s hands for answer. No objection to the proofs of 
loss was made in the replies of the company’s agent nor an in- 
timation of any defense to the claim. If these several facts were 
established of which there was ample proof to go to the jury, 
the jury was fully justified in finding that the defendant com- 
pany did not intend to insist upon further proofs of loss than 
those furnished by the plaintiff. It is manifest, we think, that 
the loss would have been adjusted at the first interview on Feb- 
Tuary 13th if nothing had been said about the indebtedness of 
the plaintiff to Beighley and the contract under which he held 
the goods. A further consideration of the adjustment, if the 
evidence is believed, was postponed by the adjusters simply be- 
cause of the doubt arising in their minds of the right of the plain- 
tiff to recover by reason of his not being the sole owner of the 
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goods which were insured. The same objection to the claim, 
although manifestly not regarded by them as substantial, was 
in the minds of the adjusters when the plaintiff subsequently 
met them at their request in Pittsburg to attempt a compromise. 
At that time the plaintiff had sent his proofs of loss, and they 
were in the possession of the company. He had received no 
notice from the company of any objections to the proofs nor 
that they were not in due form and in strict compliance with the 
policy. The Pittsburg interview also passed off without any 
intimation on the part of the company or its agent that the 
proofs were not sufficient. The jury was therefore fully justified 
in finding that the silence of the company until the bringing of 
the suit was under the circumstances a waiver of the right to 
demand other or further proofs of loss. Under the authorities 
cited the testimony clearly made the question one of fact for 
the jury, and the court properly submitted it. 

It may well be admitted that the counsel for the plaintiff made 
a mistake when he advised his client to sign the nonwaiver 
agreement. There was absolutely no necessity for this agree- 
ment, if the company intended to carry out in good faith its 
contract with the plaintiff. The agreement was signed by the 
plaintiff when the adjusters came to the scene of the fire on 
February 13th, at least fifty days before the expiration of the 
sixty days within which proofs of loss were required to be filed. 
The interim was amply sufficient for the company to investigate 
the cause of the fire and ascertain the amount of loss, and to 
affirm or deny its liability. There was therefore no necessity 
for an agreement “to preserve the rights of all parties”, and 
the only effect of such an agreement was to supply the company 
with evidence to defeat the plaintiff's allegation of waiver. But 
the agreement does not neccessarily defeat the plaintiff's right 
to recover in this action. It was simply a part of the evidence 
which was submitted to the jury to determine whether the de- 
fendant company had waived its right to insist upon other and 
more formal proofs of loss. As pointed out above, aside from 
this agreement, the evidence was ample to justify the jury in 
finding that there had been a waiver of the proofs of loss. The 
nonwaiver agreement was signed by the plaintiff on February 
13th. It was subsequent to that date and within sixty days of 
the fire that he furnished the proofs of loss to the company 
through the local agent. By its conduct on the various occa- 
sions referred to in the evidence, did the defendant intend to 
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waive its rights under the policy to require other proofs of loss, 
and was the evidence sufficient to warrant the jury in so find- 
ing? If this agreement had been inserted in the policy in the 
first instance, instead of being made part of it by subsequent 
agreement, the defendant company could undoubtedly have 
waived all its rights thereunder. This proposition is ciearly sup- 
ported by the authorities we ‘have cited above. The parties to 
this contract were the parties to the policy, and, as either party 
could waive his rights under the policy, he certainly could do 
so under the contract. Those who make a contract of insur- 
ance can unless prevented by law unmake or avoid it, and either 
party may decline to insist upon the performance of stipula- 
tions made for his benefit. We therefore think the learned judge 
was right in submitting it as a part of the evidence to the jury to 
determine the question whether the defendant company had 
waived its rights to insist upon more formal proofs of loss. 

The other defense interposed by the defendant company to 
the plaintiff's action is that he was not the sole owner of the 
property insured. The policy provides that it shall be void “if 
the interest of the insured shall be other than unconditional and 
sole ownership”. The plaintiff held this property by a con- 
tract with one Beighley. By the terms of that agreement, 
Beighley leased to Bush the store and also the goods contained 
in it. The policy involved in this litigation covered the goods. 
The goods were delivered by Beighley to Bush for a term of two 
years with the privilege to the latter of retaining them for five 
years longer or purchasing them if he desired. At the expira- 
tion of the lease Bush was to pay Beighley the difference in 
the invoices taken at the time he received them and when they 
were redelivered to Beighley. In the meantime Bush had sole 
possession of the goods and the right to sell any or all of them; 
the difference between the value of the goods in the store at 
the time he took possession and when he relinquished posses- 
sion to Beighley, at the end of the lease, being the price he had 
to pay. Bush, therefore, by this contract between him and 
seighley, obtained possession of the goods with the right to 
sell them, and was required to replace them or pay Beighley 
for them at the time specified in the agreement. He was re- 
quired to pay at the end of his lease for the goods which the 
invoice, then taken, showed to have been sold by the plaintiff, 
whether it was all or a part of the goods. As testified by Bush: 
“Mr. Beighley turned the goods over to me and I was to pay 
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for the goods in goods or in cash; it didn’t matter which.” 
While the goods were in the possession of the plaintiff under 
the contract, Beighley had no control whatever over them, and 
had no right to repossess himself of them. They were abso- 
lutely in the possession and control of the plaintiff, and he had 
the right to dispose of them at any price or any way he saw fit. 
At the time of issuing the policy insuring the goods, and until 
they were destroyed by fire, it is manifest, we think, that under 
the contract with Beighley the plaintiff's interest in the goods 
was an “unconditional and sole ownership” within contemplation 
of the policy. The learned judge was therefore right in so con- 
struing the contract. 

We may appropriately conclude this opinion by quoting from 
a letter of the detendant’s general agent to one of the adjusters 
on May 2, 1907, which shows the interpretation put upon this 
contract by the defendant company, and, further, that, if his 
advice had been taken, the company would not now be attempt- 
ing to defeat an honest claim by the baldest technicality. The 
letter reads: ‘1 have read very carefully the copy of the con- 
tract between Mr. Bush and the owner, Mr, J. H. Beighley. It 
strikes me after reading the agreement that it is no more or 
less than the renting of the store. * * * We should feel that 
if this matter had to go into court Mr. Bush would be declared 
owner of the property. Certainly if he has from $6,000 to $8,- 
000 involved in this business, and under this contract as between 
him and the owner of the real estate, there is a rental of only 
$25, I don’t think a jury would consider the question a minute. 
They would simply say he owns the stock—pay the loss. * * * 
I don’t think we have a ghost of a show in court unless you have 
something else to stand on aside from the contract between 
these parties. I should advise going on to the ground and set- 
tling the loss in some way.” 


The judgment is affirmed. 
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MILES VS. CASUALTY CO. OF AMERICA.* 
(Supreme Court New York, Trial Term, Cayuga County.) 


PROOFS OF LOSS—WAIVER—DENIAL OF LIABILITY. 

The right to proofs of loss is waived by the insurer’s absolute denial of 
liability on the ground that the policy was void from its inception. 

[For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 559.] 


ACTIONS ON POLICIES—LIMITATIONS—TIME BEFORE 
WHICH ACTION CAN BE BROUGHT. 

An absolute denial of liability on a disability policy precludes the in- 
surer from insisting on a stipulation in the policy that suit shall not 
be brought until after the expiration of a time named, and the as- 
sured may sue at once. 


[For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623.] 


ACTIONS ON POLICIES—ISSUES. 

The defense that an action on an insurance policy was prematurely 
brought is not available under an answer denying liability, but 
omitting to raise such defense. 


[For other cases, see Insurance, Cent. Dig. § 1634. Dec. Dig. § 645.] 


“% Decision rendered, Feb. 20,1909. 115 N. Y. Sup. 1. 


————— —- $+«g@—_ ——— 


CONTINENTAL INS. CO. OF NEW YORK VS. 
HARGROVE.* 


(Court of Appeals of Kentucky.) 


PREMIUMS—PAYMENT—ESTOPPEL. 


Though tender of payment by check is not ordinarily good, yet, if the 
course of dealing between the insurer and insured has been to re- 
ceive payment by check, the insurer would be estopped to say that 
a payment by check was not a sufficient compliance with the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.] 


FIRE POLICY—ACTIONS—EVIDENCE—ADMISSIBILITY. 

In an action on a fire policy exempting the insurer from liability for loss 
occurring while a premium note was in default, evidence as to cus- 
tom as to receiving payments of premiums for other policies after 
due should not have been admitted where the contention of insured 
was that the policy had not lapsed at the time of the fire, but had 
been reinstated by payment of the premium after the due date, but 
before the fire. 


[For other cases, see Insurance, Cent. Dig. § 1686; Dec. Dig. § 65414.] 


FIRE POLICY—ACTIONS—EVIDENCE—SUFFICIENCY. 


Evidence in an action on a fire policy exempting the insurer from lia- 
bility for loss occurring while a premium note was in default held 
to show that a check in payment of a premium note was not received 
by the insurer until after the fire. 

[For other cases, see Insurance, Cent. Dig. § 1686; Dec. Dig. § 654%.) 

semsnestapidiner ec cigle ese ae oe gh  , ee e 


* Decision rendered, Feb. 9, 1909. 1168. W. Rep. 256. 
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FIRE POLICY—PREMIUMS—PAYMENT—MAILING CHECK. 


Under a fire policy exempting the insurer from liability for loss oc- 
curring while a premium note was in default and designating the 
offices of payment, mailing a check is not payment of a premium 
note, until received, which must be before the occurrence of the fire. 


[For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.] 


—————_ eg —__ —_—_ 


O’NEILL ET AL. VS. NORTHERN ASSUR. CO. 
OF LONDON, ENG.* 
(Supreme Court of Michigan.) 


OWNERSHIP OF PROPERTY—EFFECT AS TO VALIDITY OF 
POLICY. 


Prior to issuing a fire insurance policy sued on, a third person purchased 
the personal property described therein and the contract of purchase 
gave plaintiffs a lien thereon, and provided that the purchaser 
should keep it insured, and the policy truthfully described the prop- 
erty as purchased on contracts, and there were no fraudulent rep- 
resentations or concealment as to the condition of the title. Heid, 
that defendant was thereby notified that something remained to be 
done by the purchaser to complete his purchase and that both his 
interest and plaintiffs’ were insured, and the policy was not void 
because plaintiffs were not the sole and unconditional owners. 


[For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.] 


ACTION ON POLICY —AVAILABILITY OF DEFENSES NOT 
PLEADED. 

Dejenses to an action for fire insurance that no notice was given de- 
fendant of the fire, and no proofs of loss furnished, as required by 
the policy, and that the same were not waived, were not open to 
defendant, in the absence of notice thereof in its pleadings. 


[For other cases, see Insurance, Cent. Dig. § 1640; Dec. Dig. § 645.] 


* Decision rendered, March 3, 1909. 119 N. W. Rep. 911. 


——— oe @—_—__—_ 


CO-OPERATIVE INS. ASS’N ET AL. VS. HUBBS.* 
(Court of Civil Appeals of Texas.) 


ACTIONS—PRIMA FACIE CASE—LIQUIDATED DEMAND — 
TOTAL DESTRUCTION—REALTY. : 

Under Rev. St. 1895, art. 3080, providing that a fire insurance policy, in 
the event of total loss of property, shall be considered a liquidated 
demand for the full amount of the policy, but providing that the 
statute shall not apply to personalty, where the petition alleged and 
the evidence showed that the building was totally destroyed, and 
that it was attached to the soil, there was a sufficient prima facie 
showing that the property was realty within the statute. 


{For other cases, see Insurance, Dec. Dig. § 665.] 


~¥ Decision rendered, Dec. 23, 1908. Rehearing denied Feb. 3, 1909. 115 S. W. Rep. 670. 
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EQUITABLE MUT. FIRE INS. CORPORATION OF NEW 
YORK’S RECEIVER VS. MURRAY.* 


(Court of Appeals of Kentucky.) 


CAPITAL STOCK NOTE—VALIDITY—CONFLICT OF LAWS. 

A capital stock note, given to a mutual fire insurance company, executed 
in New York and made payable therein, is a New York contract, and 
its validity should be determined by the laws of that state. 


[For other cases, see Insurance, Cent. Dig. § 410; Dec. Dig. § 189.] 


CAPITAL STOCK NOTE—VALIDITY—ESTOPPEL TO ATTACK. 


A maker of a capital stock note, given to a mutual fire insurance com- 
pany to secure called assessments, may not, after receiving the bene- 
fits of the insurance, resist liability on the note on the ground of 
fraud or want of consideration; the New York law, by which the 
note was governed, requiring that, where one of two persons must 
suffer by the fraud of a third person, the loss should fall on him 
who first gave the credit. 


{For other cases, see Insurance, Cent. Dig. § 411; Dec. Dig. § 189.] 


MUTUAL COMPANIES —INSOLVENCY — ASSESSING SOLV- 
ENT MEMBERS. 

The receiver of an insolvent mutual insurance association may assess 
solvent members thereof to make up for the inability of insolvent 
members to respond to assessments. 


{For other cases, see Insurance, Cent. Dig. § 1846; Dec. Dig. § 709.] 


% Decision rendered, Feb. 2, 1909. 1158. W. Rep. 816. 


GATE CITY FIRE INS. CO. VS. THORNTON ET AL. 
(No. 1,522.)* 


(Court of Appeals of Georgia.) 


PRESUMPTIONS—OWNERSHIP OF PROPERTY—ACTION ON 
FIRE POLICY—BURDEN OF PROOF. 

A person in possession of personal property is presumed to be the 
owner until the contrary appears. Where a fire insurance company 
insures certain property as belonging to the insured, the burden is 
on the insurance company, in an action on the policy, to prove that 
the insured did not own the property. 

[For other cases, see Evidence, Cent. Dig. § 78; Dec. Dig. § 57; Insur- 
ance, Cent. Dig. § 1655; Dec. Dig. § 646.] 


% Decision rendered, Feb. 9, 1909. 63S. E. Rep. 638. 


VoL. XXXVIII.—35. 
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ACCIDENT. 
UNITED STATES CIRCUIT COURT. ~ 


E. D. PENNSYLVANIA. 


DEPUE 
v8. 


TRAVELERS INS. CO. (No. 98.)* 


ACCIDENT INSURANCE—INJURY “IN PASSENGER ELE- 
VATOR”. 


An elevator was standing at the first floor of a building, with the door, 
which extended to the roof of the elevator, wide open, the attend- 
ant being elsewhere. The car was operated by a lever on the side 
wall to the right of one entering the door, and, while the elevator 
was stationary, this lever was in the centre of its arc of operation. 
In order to start the elevator it was necessary to push down a but- 
ton at the centre of the arc, which permitted the movement of the 
lever to the right or left. The elevator was in perfect condition, 
both before and after the accident, which no one saw. The building 
superintendent found insured hanging head downward into the ele- 
vator, her body caught between the roof of the elevator and the 
floor of the building. One limb which had been caught at the thigh 
was projecting over the floor. When the elevator was released, 
insured fell into it on its floor. Held, that insured was “in” the ele- 
vator when the injuries were inflicted, within a policy insuring 
against accidental injury while “in” a passenger elevator. 


[For other cases, see Insurance, Dec. Dig. § 452.] 


ACCIDENT POLICY--EXTENT OF LIABILITY. 


An accident policy insured D. according to a schedule providing that the 
principal sum for the year was $5,000, with 5 per cent increase an- 
nually for ten years (afterward changed to 10 per cent annually for 
five years) until it amounted to $7,500, each consecutive full year’s 
renewal to add 5 per cent (afterward 10 per cent) to the principal 
sum of the first year, until such additions shall amount to 50 per 
cent, and thenceforth, so long as the policy is in force, the insurance 
shall be for the original sums plus the accumulations. Attached to 
the policy was a rider insuring H. “as specified in the following 
schedule” to the amount of the original principal sum of the policy 
to which the supplement was attached. Held, that the limit of in- 
demnity recoverable for the accidental death of H. was $5,000. 


[For other cases, see Insurance, Dec. Dig. § 520.] 
ACCIDENT POLICY—ACTIONS—TIME—WAIVER—DENIAL OF 


LIABILITY. 


A provision of an accident policy that no action thereon shall be brought 
until three months after receipt of proofs of death at the home office 
of the company is waived by the insurer’s denial of liability. 


[For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623.] 


Burr, BRown & Liovp, for Plaintiff. 
FRANK P. PRICHARD, for Defendant. 
% Decision rendered, Jan. 5, 1909. 166 Fed. Rep. 183. 
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McPHERSON, D. J. 

1. The plaintiff's action is based upon a policy of accident in- 
surance whereby the defendant agreed to pay him a certain sum 
of money if his mother, Mrs. Sarah M. Hope, should lose her 
life as the result of “bodily injuries effected directly and inde- 
pendently of all other causes, through external, violent and ac- 
cidental means * * * while in a passenger elevator”. It is 
conceded that she died from bodily injuries such as are de- 
scribed in the quoted clause, but it is denied that they were in- 
flicted while she was “in a passenger elevator”. The facts upon 
which this question arises are not disputed. They are thus 
stated in the brief of counsel for the defendant :— 

“The elevator was standing at the first floor of a building 
with the door, which extended to the roof of the elevator, wide 
open. The elevator attendant was not in the elevator, but at- 
tending to some duties elsewhere. The elevator had for its 
operation a small lever on the side wall to the right as one en- 
tered the door. While the elevator was stationary, this lever 
was in the centre of its arc of operation. In order to start the 
elevator, it was necessary to push down a button at the. centre 
of the arc, which enabled the operator to move the lever, and 
then to move the lever either to the right or to the left. The 
elevator was in perfect condition before the accident, and was 
found to be in perfect condition after the accident. It continued 
to be used without repairs. No one saw the accident itself. 
Attracted by a noise, the superintendent of the building went 
to the elevator and found the insured hanging head downward 
into the elevator, her body caught between the roof of the ele- 
vator and the floor of the building. One leg, which had been 
caught at the thigh, was projecting over the floor. The super- 
intendent released the elevator, whereupon the insured fell into 
the elevator and upon its floor.” 

As both parties agreed, these facts present a question of law 
which is to be determined by the court. Was the decedent “in 
a passenger elevator” when the fatal injuries were inflicted? 
No decided case is directly in point, but the weight of analogous 
decision seems to me to favor an affirmative answer to the ques- 
tion. In the absence of testimony from eyewitnesses concern- 
ing the accident, several more or less plausible theories may be 


advanced to account for it. Thus the defendant’s counsel sug- 
gests :— 


“For example, the insured might have been stepping into the 





532 Insurance Law Journal. [Apr., 1909. 


elevator, and, when one foot was resting on the floor inside 
and one foot on the floor outside, she might have grasped the 
lever and started the mechanism. This is not probable, how- 
ever, since in that case she would have inevitably been thrown 
forward by the starting of the elevator, and if one foot had been 
caught at all it would have been caught at the ankle and not at 
the thigh, the door being the whole height of the elevator. 

“Or the insured, preparatory to stepping into the elevator, 
might have leaned forward and put her hand, to steady herself, 
on the operating mechanism which was at her right hand on 
the wall just beyond the door. In such case, if she had inad- 
vertently started the elevator, she would have rested with her 
feet on the floor of the hall outside and her hand on the lever, 
and as the elevator descended she would have gradually been 
pulled over and her position reversed, in which case she might 
well have had one leg caught between the floor of the hall and 
the top of the door. That one leg would have been caught, and 
not two, would have been due to the fact that, as but one hand 
was resting on the lever, her body would have been supported 
from that side only, and might have swung over as the elevator 
descended. The only improbability about this hypothesis is that 
a lady well acquainted with elevators should intentionally use 
the lever as a support. 

“Or the insured might have, in approaching the elevator, 
slipped and fallen into the doorway, and in falling thrown out 
her right hand and clutched the lever to save herself from fall- 
ing, and thus started the elevator. This would as satisfactorily 
account for the position of the body as the last hypothesis, and 
avoids the improbability of an adult intentionally using the 
lever as a support. In the frantic clutch for the nearest sup- 
port, the insured might well have pushed the button and moved 
the lever, and this would more satisfactorily account for the 
two motions than the more deliberate intentional use of the 
actuating apparatus as a support.” 

And the plaintiff’s counsel adds the following theory :— 

“It will be remembered that no one saw the accident itself. 
The decedent was found immediately after the accident, under 
the uncontradicted evidence, jammed in between the roof of the 
elevator and the floor of the building, with her head and the 
greater part of her body within the shaft of the elevator, one 
leg being caught by the roof and being extended on the floor 
of the building. She was unable herself to explain the accident, 
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but it is possible under the evidence that the injury occurred as 
she was stepping into the elevator, or that, having stepped in, 
her dress or the bundle that she was carrying in her hand caught 
the lever which started the elevator down. It seems perfectly 
clear under the testimony that at some stage Mrs. Hope’s per- 
son or something that she carried must have pushed this lever, 
and the only doubt is whether this happened while she was get- 
ting in, or whether she had gotten in, and (being) within, hav- 
ing touched the lever and thereby started the elevator, tried 
to get out, with the unfortunate injury resulting. It is not be- 
lieved that it makes a great deal of difference which inference 
is drawn from the testimony, though, if it does make any dif- 
ference, attention is called to the probability of the latter ex- 
planation being the correct one, owing to the testimony of the 
janitor of the building with respect to the management of the 
elevator, and the testimony with respect to Mrs. Hope’s feeble 
walk; the combined effect of the testimony tending, as it 
seems to plaintiff's counsel, to show that she walked in with 
her small steps, and having got in rubbed against the lever, 
which was a foot or two inside the door, and then, when the 
elevator started to go down slowly, naturally tried to get out, 
without calculating just how long it would take. Clearly, how- 
ever, Mrs. Hope was injured either while geting in, or while 
getting out, or while trying to get out of, the elevator.” 
Whichever of these theories is adopted, it seems to me that 
the decedent is fairly to be considered as “in the elevator” when 
the injuries were inflicted. How she reached that position 
seems to be unimportant. If she were injured while “in the 
elevator”, she was under the express protection of the policy, 
and that the injuries were sustained while she was in that situ- 
ation cannot, I think, be successfully disputed. It was the 
squeezing of her body between the roof of the elevator and the 
floor of the building that did the fatal harm, and this could only 
have been done after she had passed the threshold of the ele- 
vator, either wholly or in part, and had entered that conveyance. 
The decisions that are usually cited in the discussion of 
similar questions are not fully harmonious but there is less real 
divergence, I think, than is sometimes supposed. In Tooley vs. 
Assur. Co., Fed. Cas. No. 14,098, the policy protected the in- 
sured while “actually traveling in a public conveyance”, and it 
was held by Judge Drummond that the company was liable al- 
though the insured had left a railway car temporarily at a sta- 
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tion, and was injured in the effort to board the train after it had 
started to pursue the journey. The fair construction of the con- 
tract was thought to be “that it included injuries received by the 
insured while necessarily getting on or off the train, as a trav- 
eler upon it”. So, in Champlin vs. Assur. Co., 6 Lans. (N. Y.) 
71, it was ruled that a man was “traveling by public convey- 
ance” who was attempting to board an omnibus, and was in- 
jured in the effort to secure and maintain a footing on the mov- 
ing vehicle. The court said :— 

“Was the plaintiff traveling when the accident happened? 
He was in the act of getting into a public conveyance for that 
purpose, and was injured while upon the outside step thereof. 
It would be a very strained construction of a contract like this 
to hold that he was not traveling. If he was not traveling, it 
is difficult to say what he was doing. We think that, as he was 
actually going from one place to another, he was traveling,” 

And in Northrup vs. Assur, Co., 43 N. Y. 516, 3 Am. Rep. 
724, the same phrase was held to apply to the case of a person 
who was making a journey by connecting steamship and railway 
lines, and fell upon a slippery sidewalk while walking from the 
steamboat landing to the railway station. ‘In construing the 
policy, the Court of Appeals used the following language :— 

“The policy must be construed so as to carry into effect the 
intention of the parties, so far as such intention can be deter- 
mined from the language used, construed in the light of well- 
known extrinsic facts, which must be presumed to have been 
known to the contracting parties at the time of making the 
contract, and in reference to which it was entered into. One 
fact of this character, very important in the present case, is that 
of the frequent change required from one train of cars to an- 
other at intermediate stations upon the same journey. * * * 
An injury received while so necessarily walking in the actual 
prosecution of the journey is received while traveling by public 
conveyance within the meaning of the policy, as such walking 
is the actual and necessary accompaniment of such travel. 
There is no difference in principle between a passenger so walk- 
ing and the intestate in the present case.” 

Theobald vs. Assur. Co., 10 Exch. 45, leans in the same direc- 
tion. The policy there agreed to pay in case of injury happen- 
ing to the assured from “railway accident” while “traveling in 
any class carriage”, etc.; and it was held that, although the 
assured had arrived at his destination and was injured by slip- 
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ping on the step of the carriage while in the act of alighting, he 
was nevertheless injured by a “railway accident” and was en- 
titled to recover. The reasoning of Chief Baron Pollock iden- 
tifies the traveler with the conveyance until he leaves it alto- 
gether and reaches the platform safely :— 

“On the present occasion it is quite plain that the plaintiff 
was a traveler on a railway; it is quite plain that, though at 
the time of the accident his journey had in one sense terminated 
by the carriage having stopped, he had not ceased to be con- 
nected with the carriage, for he was still in it. The accident 
also happened without negligence on his part, and while doing 
an act which, as a passenger, he must necessarily have done, for 
a passenger must get into the carriage and get out of it when 
the train is at the end, and cannot be considered as disconnected 
with the carriage and railway and with the machinery of mo- 
tion until the time he has, as it were, safely landed from the car- 
riage and got upon the platform. The accident is attributable 
to his being a passenger on the railway, and it arises out of an 
act immediately connected with his being such passenger. Un- 
der these circumstances we think this was a railway accident 
within the meaning of the policy.” 

It will be observed that the foregoing decisions were all made 
in suits brought to enforce the single liability which was the 
limit of the companies’ obligation under the older forms of the 
policy. If this obligation could not be enforced, the company 
would escape altogether, and therefore, in furtherance of its 
presumed intent to afford indemnity unless such intent was 
clearly excluded by the words of the policy, every ambiguous 
phrase was construed in favor of the insured, and the circum- 
stances surrounding the injury were looked upon with a similar 
disposition. But, when the companies began to introduce a 
provision for double liability in certain cases, the courts recog- 
nized that the situation had changed. It was now plain that 
the companies were contemplating exceptional conditions as 
the ground for exceptional liability, and this fact very properly 
influenced the construction of clauses calling for a double pay- 
ment. An example is found in Atna Ins. Co. vs. Vandecar, 
86 Fed. 282, 30 C. C. A. 48. In that case the Court of Appeals 
of the Eighth Circuit decided that the provision for double in- 
demnity, if the insured should be injured while “riding as a pas- 
Senger in a passenger conveyance”, impliedly forbade recovery 
where the assured was injured while riding on the platform of 
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a railway car. The force of the decision is weakened by the 
dissent of Judge Thayer, who agreed with the ruling of the Cir- 
cuit Court that the assured was entitled to the double indemnity 
although he was not actually inside the car when he was injured. 
The majority opinion gives this reason for the court’s conclu- 
sion (page 289 of 86 Fed., page 55 of 30 C. C. A.) :— 

“They (the parties) evidently meant to stipulate for the double 
indemnity while the insured was riding in an exceptionally safe 
place. One who rides as a passenger in a passenger convey- 
ance using steam occupies such a place. But one who rides on, 
but not in, such a conveyance, whether on the platform or on 
the top of the car, or on the machinery beneath it, occupies a 
very dangerous place, and the parties neither agreed by the 
terms of their contract, nor intended to agree, that this double 
indemnity should be paid to one who rode in such a position. 
* * * The place specified in the contract—‘in a passenger 
conveyance’—is a place of little or no danger, and the risk as- 
sumed is slight, while on the platform of a conveyance using the 
motive power described in the contract, and especially, as in this 
case, on the platform of a railway car, is an exceedingly dan- 
gerous place, when the train to which the car is attached is in 
motion.” 

In Van Bokkelen vs. Ins. Co., 34 App. Div. 399, 54 N. Y. 
Supp. 307, in which the question was again the company’s lia- 
bility for double indemnity if the insured should be injured 
while “riding as a passenger in any passenger conveyance”, it 
was held by the Appellate Division of the Supreme Court that 
such indemnity could not be recovered where the insured was 
killed while riding on the uninclosed platform of a railroad car. 
In accord with the reasoning in Vandecar’s Case, the court say 
(page 402 of 34 App. Div., page 310 of 54 N. Y. Supp.) :— 

“The defendant was willing to double its liability in case the 
deceased should sustain injuries when in a particular place, sur- 
rounded by such safeguards that there would be less probability 
of injury. It is quite apparent that a passenger upon a railroad 
train is much less exposed to accident when in the car than 
when approaching the car or upon the platform, either entering 
or alighting from it. Many cases have commented upon the 
fact that a platform of a car in motion is not a safe place for a 
passenger to ride. Many things are liable to happen to a train 
in motion, exposing a passenger on a platform to danger to 
which he would not be exposed if in the car. And this defend- 
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ant had a right to limit its liability to pay double the amount to 
the beneficiary when death resulted from injuries in a case 
where, from the position of the insured, he would be compara- 
tively safe, and the probability of his sustaining injuries under 
the circumstances quite remote.” 

So, also, in Anable vs. Fidelity Co., 73 N. J. Law, 320, 63 Atl. 
g2, the double indemnity clause was again considered. The 
policy provided for such indemnity if the assured should be in- 
jured while “riding as a passenger in or on a public convey- 
ance”, and the facts were that the assured had left the car tem- 
porarily to buy a newspaper, that the train had started during 
his absence, and that he was fatally injured while attempting to 
regain his place on board. Essentially the case presented the 
situation upon which Judge Drummond ruled in Tooley vs. 
Assur. Co., supra, but with the important difference that he was 
considering a contract of single, and general, liability, while the 
Supreme Court of New Jersey was construing a contract of 
double, and special, liability. The Supreme Court held that the 
assured was neither in nor on a public conveyance, saying :-— 

“A passenger in a public conveyance, who keeps himself with- 
in a car or on a steamboat, is regarded as subject to the slight- 
est risk; while the act of getting on or off moving trains in- 
volves a considerable degree of peril. It was therefore obvi- 
ously far from the intention of the parties to this contract that 
a passenger on a railroad train should get off the car at one 
station to buy a paper and then run for the moving train, could 
get off at another station to speak to a friend on the platform, 
and at still another station to buy fruit and so repeat his exits 
from the car at various stations and repeat his race for the 
moving train, and yet all this time remain covered by double 
insurance. * * * By the words of the contract, the assured 
was not doubly assured merely because he was traveling as a 
passenger, but only while riding as a passenger in or on a pub- 
lic conveyance. He was not so riding when injured.” 

Opposed to these cases is King vs. Ins. Co., 101 Ga. 64, 28 S. 
E. 661, 65 Am. St. Rep. 288, where the company agreed to pay 
a double indemnity if the insured should be injured while “rid- 
ing as a passenger in any passenger conveyance”, and it was 
decided by the Supreme Court of Georgia that the insured was 
entitled to recover such indemnity although he was injured 
while attempting to alight from a moving street car. The court 
gave these reasons for the decision :-— 
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“A person may be said to be traveling in a carriage while 
alighting therefrom, until he has completely disconnected him- 
self and alighted. 2 May on Insurance, § 524. There being 
nothing in the policy requiring a different construction to be 
placed upon the words, it is reasonable to hold that the insured 
was protected against all injuries caused by accidental means 
from the moment that he entered the conveyance until he had 
alighted therefrom. During this entire period he was riding as 
a passenger in the conveyance, This interpretation is required 
by the rule that requires words to be given their usual and ordi- 
nary meaning.” 

While the foregoing cases cannot be fully reconciled, I think it 
may fairly be said, as already suggested, that the: differences 
among them may be explained by the considerations to which 
I have referred. The disposition of the courts to construe acci- 
dent policies against the companies remains, even where the 
clause under consideration provides for double indemnity. But 
in that event is is ordinarily presumed that the parties had a 
special risk in view, and the construction will endeavor to carry 
out their intention. If the language, however, is fairly capable 
of a construction favorable to the insured, this will be given, 
although the clause provides for double indemnity. Thus, in 
Preferred Accident Ins. Co. vs. Muir, 126 Fed. 926, 61 C. C. A. 
- 456, a case decided in this circuit, the insured was fatally injured 
by being thrown from the platform of a rapidly moving car, but 
it was held by the Court of Appeals that double indemnity could 
be recovered under a clause providing therefor, if the insured 
should be injured while riding as a passenger in “or on” a pub- 
lic conveyance, the ground for the decision being that the court 
was not at liberty to say that, when the stipulation reads in “or 
on” a public conveyance, this means inside a railroad car. 

On the whole, therefore, it seems to me that, since the ques- 
tion of double indemnity is not presented by the present contro- 
versy, I am at liberty to adopt what appears to be a reasonable 
construction of the language used by the policy in suit, and to 
hold that a flexible and not a rigid meaning should be attached 
to the words, “which in a passenger elevator”. In my opinion, 
these words cover such a situation as is presented by the facts 
in proof. 

2. But I do not think that the plaintiff is entitled to recover 
the full sum for which the verdict was rendered. The policy has 
some unusual features. The main agreement was for the bene- 
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fit of Sarah M. Hope, and insured Arthur Depue against 
“bodily injury and disability as specified in the following sched- 
ules”. These schedules begin by explaining what the extreme 
limit of the company’s liability is to be :— 

“The principal sum of this policy in the first year is $5,000, 
with 5 per cent increase annually for ten years (afterward 
changed to Io per cent annually for five years) will amount to 
$7,500. Each consecutive full year’s renewal of this policy shall 
add 5 per cent (afterward Io per cent) to the principal sum of the 
first year, until such additions shall amount to 50 per cent, and 
thenceforth, so long as this policy is maintained in force, the 
insurance shall be for the original sums plus the accumulations.” 

It is clear, therefore, from this provision, that the “principal 
sum” was expected to increase as the policy grew older, until 
the end of the fifth year, and that it was always to be “the 
original sums plus the accumulations”. On the same day when 
the main agreement was made, a supplemental agreement was 
entered into and attached to the policy as a rider, under which 
Sarah M. Hope was also insured. This was called the “bene- 
ficiary supplement”, and is the agreement under which the pres- 
ent suit is brought. It differs from the agreement under which 
Arthur Depue was insured in several particulars, among 
others, in the amount that is recoverable thereunder. 
It insured Mrs. Hope “as_ specified in the following 
schedule”, but limits the amount to $5,000. This, I 
think, appears plainly from the facts that the agree- 
ment goes on to say that “the original principal sum of 
policy to which this supplement is attached is $5,000”, and that 
the schedule of indemnities in effect repeats this statement by 
providing that the company will pay for loss of her life “the 
original principal sum”. In the face of this language, it seems 
to me that there is no room for discussion, and therefore that 
the verdict is too large. But as the jury authorized the court 
to reduce it if such reduction should seem to be proper, judg- 
ment may be entered for $5,000, with the proper interest. 

3. The motion for a new trial only needs a few words. The 
suit was prematurely brought, unless the company waived its 
right to insist on a delay of three months after the home office 
should receive the proof of death. This right was given by the 
policy—“No legal proceeding for a recovery hereunder shall 
be brought within three months after receipt of proof at the 
home office of the company”—but that such a right is waived by 
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a denial of liability is undoubted. In support of the motion it is 
argued that the evidence upon this point should not have been 
submitted to the jury ; in other words, that there was no evidence 
to support the conclusion that the defendant had wholly refused 
to pay, and had put its refusal on the ground that upon the facts 
there was no liability at all for Mrs. Hope’s death. It is true 
that the evidence was not as full as might have been desirable— 
this was probably my fault in part, for I excluded the testimony 
of one of the plaintiff’s witnesses upon this point as superfluous, 
because at that time I did not understand that the company 
was disputing the fact that it had wholly refused to pay—but 
there was certainly some evidence of refusal, both positive and 
negative, sufficient, I think, to require its submission, and I en- 
tertain no doubt that the jury reached the right conclusion when 
they came to consider it. The motion for a new trial is over- 
ruled, 

The motion for judgment notwithstanding the verdict is also 
overruled, and judgment is directed in favor of the plaintiff for 
$5,000, with interest from March 2, 1908. To this order of the 
court an exception is sealed in favor of the defendant. 


————— $eq@—___-—_—_ 


MOORE VS. MARYLAND CASUALTY CO.* 
(Supreme Court of North Carolina.) 


DISABILITY INSURANCE—RELEASE. 


Plaintiff, holding defendant’s policy insuring him for a year against dis- 
ability, and providing for a weekly indemnity of a certain amount in 
case of total disability, and half that amount in case of partial dis- 
ability, and that, if the disability continued less than thirteen weeks, 
the amount should be payable at termination of the disability, and, 
if for a longer time, at the end of thirteen weeks from date of the 
accident or sickness causing the disability, at the end of fifteen 
weeks from commencement of his sickness, July 6th, less than a 
month from date of the policy, filed with defendant a claim for 
indemnity for fifteen weeks, for total disability eight weeks and par- 
tial disability seven weeks, and was paid such amount by draft, at- 
tached to which was a printed voucher, to be, and which was, signed 
by him, reciting that, in consideration of the payment of the draft, 
he discharged and released the insurance company from all claim 
for indemnity under the policy on account of illness commencing 
July 6th, and that is was understood that such payment should not 
be construed as an admission of any liability on the part of said 
company for said accident or illness or results therefrom. Held, 
that the voucher in view of the circumstances referred only to the 


% Decision rendered, Feb. 17, 1909. 638. E. Rep. 675. 
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claim then due, and for which the draft was given; and was not a 
release of liability for any subsequent disability from the same sick- 
ness. 

[For other cases, see Insurance, Dec. Dig. § 603.] 


RELEASE FROM LIABILITY—CONSIDERATION. 


Where an insurance company pays only what is then due under its 
policy as an indemnity for disability, and nothing further is then de- 
manded, a release from liability for any future claim for liability un- 
der its policy i is invalid for want of consideration. 


[For other cases, see Insurance, Dec. Dig. § 603.] 


didaainainauiaa og ———_ —. 


NESSON VS. UNITED STATES CASUALTY CO.* 


(Supreme Judicial Court of Massachusetts.) 
Suffolk. 


INDEMNITY INSURANCE—CONSTRUCTION OF POLICY. 


A policy indemnified insured against loss from common-law or statu- 
tory liability for damages on account of accidental injuries suffered 
by persons using elevators in a building. It provided that no ac- 
tion should lie under the policy, unless brought by insured to reim- 
burse herself for loss actually sustained and paid by her in satisfac- 
tion of a judgment, etc., and if insured were sued on a claim for an 
injury covered by the policy the company would defend at its own 
cost, or settle the suit, unless it should elect to pay insured an in- 
demnity provided in the policy. Held, that the clause providing for 
the insurer’s election was for its own benefit, and if it did not elect 
to defend, but rather to do nothing and pay the indemnity, it was 
liable only in case of actual common-law or statutory liability of 
insured for damages of the kinds insured against, and not for in- 
sured’s expenses of a suit against her for such damages which 
terminated in her favor. 


[For other cases, see Insurance, Dec. Dig. § 513.] 
* Decision rendered, Feb. 24, 1909. 87 N. E. Rep. 191. 


——_-—_ +9 — 


HUGHES VS. CENTRAL ACCIDENT INS. CO.* 


(Supreme Court of Pennsylvania.) 


ACCIDENT INSURANCE—“‘IMMEDIATE NOTICE”. 


The word “immediate”, as used in a policy of accident insurance, re- 
quiring an “immediate notice” of an accident, means a reasonable 
time after the accident, under the circumstances of the particular 
case. 


[For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539.] 
ACCIDENT INSURANCE—NOTICE OF INJURY. 


Where a passenger on a train is struck by a cinder in his eye, and five 
weeks thereafter is informed by a physician that a cataract is form- 


% Decision rendered, Jan. 4, 1009. 71 Atl. Rep. 923. 
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ing, from the accident, and no immediate notice is thereupon given 
to an accident insurance company, the question whether it was given 
within a reasonable time is for the jury. 


[For other cases, see Insurance, Cent. Dig. § 1776; Dec. Dig. § 668.] 
ACCIDENT INSURANCE—ACTION ON POLICY—EVIDENCE. 


After insured had given notice of an accident to the insurance company, 
and it denied all liability, on the ground that the notice was too 
late, but thereafter sent insured a form, requesting him to state the 
facts therein, but denying all liability, the blank filled out is for the 
consideration of the jury as one of the elements in the case. 


[For other cases, see Insurance, Dec. Dig. § 662.] 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY. 


The language of the conditions in an accident insurance policy is to be 
construed most favorable to the insured. 


[For other cases, see Insurance, Dec. Dig. § 146.] 


ACCIDENT POLICY—PROOFS OF LOSS—WAIVER. 

An unqualified refusal by an insurance company to pay a loss, based on 
facts within the company’s knowledge, justifying insured that the 
furnishing proofs of loss would be useless, is a waiver thereof. 

[For “a cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559. 


ACCIDENT INSURANCE—DEFENSES. 

An accident insurance company, denying all liability on the ground that 
notice of the accident had not been sent in time, cannot defend on 
the ground that proofs of loss had not been furnished. 

[For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559.] 
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HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


KAUFMAN ET AL. VS. MARSHALL ET AL.* 


(Supreme Court of Arkansas.) 


INDEMNITY POLICY—CONSTRUCTION. 


The fidelity bond of an insurance agent secured the faithful performance 
of his duties, and contained a clause obligating him to pay over all 
moneys collected and received as a soliciting and collecting agent, 
and also all moneys which he owed or might thereafter owe the 
general agent, either on account of advances to him or otherwise. 
Held, that such latter provision only secured advances made in the 
line of the agency for the purpose of his business, and did not in- 
clude other personal advances. 


[For other cases, see Insurance, Dec. Dig. § 168.] 
% Decision rendered, Dec. 7, 1908. 1158. W. Rep. 680. 
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% 
BURGLARY. 


MONAHAN ET AL. VS. METROPOLITAN SURETY 
CO. (five cases).* 


(Supreme Court of New York, Appellate Term.) 


BURGLARY INSURANCE—ACTION ON POLICY—EVIDENCE 
—SETTLEMENT WITH CUSTOMERS. 

In an action by an express company on a policy of burglary or larceny 
insurance, assuming to indemnify for the value of goods lost, insurer 
could not show the plaintiff's settlement with the consignors whose 
property was stolen, since the benefit of any arrangement between 
the express company and the consignors whereby the company’s lia- 
bility was limited would not accrue to insurer. 


[For other cases, see Insurance, Dec. Dig. § 606.] 


JUDGMENT ROLL IN ANOTHER ACTION—ADMISSIBILITY. 


The judgment roll in another action between the same parties was ad- 
missible as the best existing evidence to show the existence of an 
exhibit which had been lost, and which was material to the cause 
of action at bar. 


[For other cases, see Evidence, Dec. Dig. § 186.] 


PROOFS OF LOSS—SUFFICIENCY—WAIVER. 

Insurer against burglary and larceny waived the sufficiency of proofs of 
loss by retaining them and passing some of the claims for payment, 
without objecting to the sufficiency of proof. 

~~ cases, see Insurance, Cent. Dig. §§ 1393-1396; Dec. Dig. § 
500. 


% Decision rendered, Jan 26,1909. 114 N. Y. Sup. 862. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


ROYAL EXCH. ASSUR. 
v8. 


GRAHAM & MORTON TRANSP. CO. 
(Nos. 1484, 1485, 1486, and 1487.)* 


MARINE INSURANCE—ABANDONMENT— “CONSTRUCTIVE 
TOTAL LOSS”. 


Under the American rule relating to marine insurance a constructive 
total loss with right of abandonment to the insurers exists where 
the damage is in excess of one-half of the insured value of the ves- 
sel or thing insured; but the right of abandonment, which must be 
exercised promptly in case of a disaster, does not depend on the 
certainty, but upon the high probability, of such loss. 

{For other cases, see Insurance, Cent. Dig. § 1192; Dec. Dig. § 470.] 


[For other definitions, see Words and Phrases, vol. 2, pp. 1475, 1476.] 


MARINE INSURANCE—ABANDONMENT. 


The right of an assured to abandon a vessel on the occurrence of a dis- 
aster must be determined as of the date of the abandonment, with- 
out regard to subsequent events, although they may be shown so 
far as they bear on the pre-existing state of the ship. 


{For other cases, see Insurance, Cent. Dig. § 1192; Dec. Dig. § 470.] 


MARINE INSURANCE—ABANDONMENT. 


An assured cannot be required to abandon a vessel to the insurer, al- 
though the loss, actual and prospective, may exceed one-half the 
value fixed in the policy; but his right to abandon depends upon 
the fact or high probability of such excess, and not upon what he 
may deem most to his advantage. 


[For other cases, see Insurance, Cent. Dig. §§ 1192, 1193; Dec. Dig. § 
470.] 


MARINE INSURANCE—ACTION ON POLICY—EVIDENCE OF 
CONSTRUCTIVE TOTAL LOSS. 

Upon the question whether there was high probability of a constructive 
total loss of a stranded vessel, which justified her abandonment to 
the insurers, the customary value of well- directed wrecking services 
performed in her attempted rescue may be considered, although by 
reason of the conditional contract under which they were rendered 
they were not required to be paid for. 


[For other cases, see Insurance, Cent. Dig. § 1193; Dec. Dig. § 470.] 


MARINE INSURANCE—ABANDONMENT. 


Evidence considered, and held to sustain a finding that there was a high 
probability that the loss, present and prospective, incident to the 
stranding of a vessel, would exceed half her insured value, and 
warranted her abandonment to the insurers. 


[For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665.] 
% Decision rendered, July, 22,1908. Rehearing denied Oct. 24,1908. 169 Fed. Rep. 32. 
VoL. XXXVIII.—36. 








546 Insurance Law Journal. [Apr., 1909. 


MARINE INSURANCE—ACTION ON POLICY—CONDITION 
PRECEDENT. 


Formal proof of loss is not essential to a recovery on a marine policy 
under an abandonment, where the right of abandonment is the only 
issue. 


[For other cases, see Insurance, Cent. Dig. § 1323; Dec. Dig. § 536.] 
CONSTRUCTION OF POLICY—CONDITION PRECEDENT. 


In a policy of so-called “disbursement” insurance “against the risk of 
total or constructive total loss of the vessel only”, a provision that 
“a total and /or constructive total loss paid by insurers on hull to be 
a total loss under this policy” is not a limitation of liability, but 
merely a provision for simplification of proof in the case stated, and 
payment of a total loss by the hull insurers is not a condition prece- 
dent to a recovery on such policy. 


[For other cases, see Insurance, Cent. Dig. § 1520; Dec. Dig. § 612.] 


CONSTRUCTION OF POLICY—PRINTED AND WRITTEN 
PORTIONS. 


A provision in the printed form of a marine policy, adapted to a different 
kind of risk, that there should be no right of abandonment for a 
constructive total loss unless the loss should exceed 75 per cent of 
the insured value, held controlled by a rider which plainly, by refer- 
ence to other policies, gave the right of abandonment if the loss ex- 
ceeded one-half such valuation. 


[For other cases, see Insurance, Cent. Dig. § 301; Dec. Dig. § 149.] 


Appeals from the District Court of the United States for the 
Eastern Division of the Northern District of Illinois. 

Separate libels filed by Graham & Morton Transportation 
Company against Royal Exchange Assurance, Commercial 
Union Insurance Company, Indemnity Mutual Marine Insur- 
ance Company, and Sea Insurance Company. From decrees in 
favor of the libelant, each insurance company appeals. Af- 
firmed. 

These appeals are from four decrees respectively, in ad- 
miralty, in favor of the appellee, Graham & Morton Transporta- 
tion Company, upon libels filed by such appellee to recover the 
amounts of marine policies of insurance written by the appel- 
lants, respectively, on the steamer Argo. The cases were heard 
together, as involving substantially the same facts, are pre- 
sented for review under a single certificate of evidence (appear- 
ing in No. 1,484), and are here considered in a single opinion 
on the several appeals. 

The steamer Argo, owned by the appellee, was insured in 
various insurance companies under two different classes of 
policy—one class upon hull and machinery, and the other a spe- 
cial class of marine indemnity, known as “disbursement” insur- 
ance, payable only in the event of actual or constructive total 
loss. The hull insurance was placed in ten different companies, 
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with varying amounts, aggregating $60,000, and these policies 
fixed the insurance valuation of the steamer at $60,000. The so- 
called “disbursement” insurance was placed in four companies 
—two of such insurers appearing as well to be insurers upon 
the hull—aggregating $30,000 in amount. 

The insurance companies and policies involved in the present 
decrees are: No. 1,484, Royal Exchange Assurance, policy on 
hull for £815. No. 1,485, Commercial Union Insurance Com- 
pany, insurance on “disbursements” for £1,500. No. 1,486, In- 
demnity Mutual Marine Insurance Company, one policy on hull 
for £1,200, and another on “disbursements” for £1,000. No. 
1,487, the Sea Insurance Company, insurance on “disburse- 
ments” for £1,500. 

With all of the above-mentioned policies in force—$60,000 on 
hull and $30,000 on “disbursements”—the steamer Argo, laden 
with passengers and a cargo of merchandise, became stranded 
on the east shore of Lake Michigan, north of the harbor piers, 
at the port of Holland, Mich., on the morning of November 24, 
1905. Notice of such stranding was promptly given by the in- 
sured to representatives of the underwriters on the same day, 
together with oral notice of abandonment of the vessel to the 
underwriters; and on November 25th and 26th, written notice 
was served upon the insurers, respectively, that the appellee 
(insured) abandoned to such insurers the steamer Argo, which 
was then stranded as described and ‘a total loss”, with demand 
of the amount insured. The hull insurers refused to accept 
abandonment, but proceeded with operations to release the 
steamer and cargo, as authorized under the terms of the poli- 
cies; and after two failures in November and December, the 
Reid Wrecking Company was engaged by them to release the 
steamer for the sum of $6,500, payable only in the event of suc- 
cess, and the Argo was released and brought into the port of 
Holland January 28th. She was there repaired temporarily and 
then steamed to Manitowoc for dry dock, arriving February 
12th, where she has since remained unrepaired, pending deter- 
mination of the various libels. 

All of the hull policies were in the usual form of marine in- 
surance, and no controversy arises over their terms, as appli- 
cable not only to actual loss, either partial or total, but for in- 
surance against constructive total loss (as defined in the law of 
marine insurance), wherein the injury exceeds one-half the value 
of the vessel as fixed in the policy. So each provides that the 
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right of abandonment for such cause “shall not exist unless the 
loss exceeds one-half the value of hull and machinery as stated 
in this policy”. The testimony upon the issue thus arising— 
namely, whether such abandonment to the insurers was author- 
ized under the circumstances existing at the time thereof—is 
sufficiently mentioned in the following opinion. 

The policies called “disbursement” insurance are obligatory 
only in the event of actual or constructive total loss, and such 
terms of these policies as enter into consideration are referred 
to in the opinion. 

It is averred in the libels and appears from the testimony that 
the various other insurance policies covering the loss in ques- 
tion, issued (as above mentioned) by other insurers than the 
parties to the present decree, have been fully paid by such in- 
surers, as for constructive total loss—under adjudications of 
such liability in some instances, and by voluntary payment in 
others. 


Before Grosscup, Baker, and Seaman, C. JJ. 


Harry D. GouLDER and FRANK S. MASTEN, for Appellants. 
CHARLES E. KREMER, for Appellees. 


SEAMAN, C. J. (after stating the facts as above). 

The decrees appealed from are each founded upon policies of 
marine insurance written in favor of the appellee, upon the 
steamer Argo, which were in force when the insured steamer be- 
came stranded on the east shore of Lake Michigan while attempt- 
ing to make the port of Holland, Mich., in a storm, November 
24, 1905. The terms of insurance and fact of stranding, as 
averred in the libels respectively, are undisputed. Notice of the 
disaster, followed by notice of abandonment to the insurers, 
was promptly given by the appellee; and the underwriters upon 
the hull proceeded at once in efforts to release the steamer— 
as authorized under the terms of their policies—without accept- 
ing the abandonment. On January 28th the Reid Wrecking 
Company, employed for the purpose after two wrecking ex- 
peditions had failed, succeeded in such release. Under each 
libel the contentions were for and against the right of abandon- 
ment, as a constructive total loss, within the terms of the poli- 
cies and the rules applicable to such issue; and the testimony 
bearing upon the solution is voluminous, and conflicting as 
well, in various particulars. The district judge, hearing this 





Misc.] Royal Exch. Assur. vs. Graham & Morton Co. 549 


testimony, mainly given by witnesses in open court, states (in 
the opinion filed below), as his conclusion from the evidence, 
that “the dangers to be apprehended” from the stranding 
justified the owner in abandoning the boat, because there was 
a high probability that the cost of rescue and repair would ex- 
ceed thirty thousand dollars”; and thereupon awarded recov- 
ery in full in each case. 

1. For reversal of such decrees, the main contentions on be- 
half of each appellant are in reference to this conclusion of the 
trial court, as predicated (1) upon an erroneous view of the rule 
of law which must govern the issue, and (2) upon incompetent 
and insufficient testimony, disregarding the true tests of “high 
probability” or “highest probability” at the date of abandon- 
ment, 

(1) The amount of insurance upon hull and machinery, in- 
volved in the present inquiry, was $60,000, distributed under 
ten insurance policies, issued by different insurers, with the 
valuation of the steamer fixed therein at $60,000. Under the 
American maritime rule applicable to such policies, and as well 
under their express terms, constructive total loss with right of 
abandonment to the insurers existed in the event of damage in 
excess of one-half such valuation, namely, $30,000. When the 
stranding of the insured steamer occurred, the rule referred to 
required prompt decision and action on the part of the appellee, 
if such right of abandonment was claimed. From the nature 
of these disasters, certainty of results cannot be made the test, 
and the rule thereupon, stated in Kent’s Commentaries (3 Kent. 
Com. 321), has become the established doctrine in America 
(Bradlie vs. Maryland Ins. Co., 12 Pet. 378, 397, 9 L. Ed. 1123; 
Orient Ins. Co. vs. Adams, 123 U. S. 67, 75, 76, 8 Sup. Ct. 68, 
31 L. Ed. 63), namely :— : 

“The right of abandonment does not depend upon the cer- 
tainty, but on the high probability, of a total loss, either of the 
property or of the voyage, or both. The insured is to act, not 
upon certainties, but upon probabilities, and if the facts present 
a case of extreme hazard, and of probable expense exceeding 
half the value of the ship, the insured may abandon, though it 
should happen that she was afterward recovered at a less ex- 
pense.” 

In the early and leading case of Peele vs. Merchants’ Ins. Co., 
Fed. Cas. No. 10,906, 3 Mason 27, Mr. Justice Story reviews 
and distinguishes the authorities with definitions of the rule 
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thus adopted for ascertaining whether abandonment is justified ; 
and we deem no citations needful other than above noted, for 
the rule of law applicable to the case at bar. 

The authorities referred to settle not only the rule as stated, 
but these further propositions for its interpretation: (a) The 
right to abandon the vessel to insurers must be determined as 
of the time of abandonment; if then good, “the rights of the 
parties are definitely fixed, and do not become changed by any 
subsequent events”; if not good, “subsequent circumstances will 
not affect it, so as, retroactively, to impart to it validity, which 
it had not in its origin”. Bradlie vs. Maryland Ins. Co., 12 Pet. 
378, 397, 9 L. Ed. 1123. Moreover, it depends upon the exist- 
ing state of facts, with hazards involved therein, and not upon 
the state of information received. (b) Nevertheless, subsequent 
events are admissible and enter into consideration in so far “as 
they operate by way of evidence upon the pre-existing state of 
the ship’ (Peele vs. Merchants’ Ins. Co., supra); and in like 
view, evidence of efforts made and expenses incurred in subse- 
quent release of the vessel may be considered, under proper re- 
striction, to ascertain the pre-existing conditions and hazards 
(Bradlie v. Maryland, supra; Orient Ins. Co. vs. Adams, 123 
U. S. 67, 76, 8 Sup. Ct. 68, 31 L. Ed. 63). (c) The assured can- 
not be required to abandon, although the loss, actual and pros- 
pective, may exceed one-half the value fixed in the policies; but 
the right of abandonment depends alone upon the fact of such 
excess, and cannot rest, as contended on behalf of the appellee, 
upon the election of the assured that it was “most to his ad- 
vantage”, or more profitable for him, to abandon, “in view of 
the additional so-called disbursement insurance”. (d) The bur- 
den of proof to establish right of abandonment is cast upon the 
assured, as libelant. 

The opinion and rulings of the trial court plainly recognize 
the rule and propositions of law above stated as controlling, 
and the finding of ultimate fact, as recited in the opinion, 
appears to be stated in conformity therewith. The complaint, 
therefore, that the rules of law were disregarded in such con- 
clusion must rest upon their application to the facts in evidence 
or other assignments of error. 

(2) the contention that the decrees are unsupported by com- 
petent evidence is earnestly pressed for review of the testimony, 
and we recognize the importance of the issues of law and of fact 
involved in such inquiry. With the issue of law determined, as 








Misc. ] Royal Exch, Assur. vs. Graham & Morton Co. 551 


above stated, it goes without saying that no facts can enter into 
consideration which do not tend to prove or disprove “high 
probability that the cost of rescue and repair would exceed 
thirty thousand dollars”, as found by the trial court. The find- 
ing of such ultimate fact is not conclusive upon appeal, but is 
entitled to much weight; and under conflicting testimony, with 
witnesses before the trial judge, will not be set aside unless it 
clearly appears that the conclusion is either unsupported by the 
evidence or against the evidence. The Edward Smith, 135 Fed. 
32, 34, 67 C. C. A. 506; Jameson vs. Lewis, 131 Fed. 728, 729, 
65 C. C. A. 586; Alaska Packers’ Ass’n vs. Domenico, 117 Fed. 
g9, to1, 54 C. C. A. 485. We have deemed it needful, therefore, 
to examine the testimony in detail, and are impressed with its 
sufficiency to meet the utmost requirement of either of these 
tests for support of the finding. 

The circumstances of the stranding, the existing and pros- 
pective conditions of weather and of the sand bottom in which 
the steamer was imbedded, and her inevitable loss unless re- 
leased, sooner or later, by a wrecking expedition, are undisputed 
facts; and the testimony is free from material conflict in proof 
of the efforts made for such release by three successive expedi- 
tions employed for the purpose, and of actual difficulties en- 
countered, so that the steamer was not released until the end of 
sixty-four days on the beach—together with the actual expenses 
incurred by the underwriters therein, and the extent of dam- 
age suffered by the steamer in hull and outfit. In the proof 
submitted of the various material facts involved in the contro- 
versy (apart from opinion evidence), no conflict appears in mat- 
ters of substance, except in reference to the actual extent of 
damage attributable to the stranding, namely, whether so-called 
“bottom, damages” were pre-existing and so not chargeable. 
Error is assigned for not excluding this element of damage (and 
other elements hereinafter referred to), from the estimate of 
probable loss due to the stranding, and we deem it sufficient to 
remark, for the present consideration, that the finding in favor 
of the appellee thereupon is well supported by testimony, not- 
withstanding such conflict, and that the credibility of one and 
the other version is not an open question. The various wit- 
nesses called to estimate the expense required to make good 
the injuries sustained by the steamer differ widely in the esti- 
mates made on behalf of the parties respectively; but these dif- 
ferences are plainly reconcilable, for the reason that the inquiry 
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on the part of the appellants excluded elements of injury (here- 
inafter discussed) which were included in the estimates intro- 
duced on the part of the appellee. So the force of each version 
must be measured by the correctness or incorrectness of its 
premises, and does not rest upon the credibility of witnesses. 

Upon the crucial inquiry however, of the probabilities of dan- 
ger and loss to be apprehended from all the circumstances of the 
disaster, as of the date of abandonment, the opinion evidence 
introduced on the part of the appellant is directly in conflict 
with that given in support of the libel, and is irreconcilable, as 
well, with the conclusions of the trial court. The admissibility 
of such evidence, under that issue, is unquestionable, within the 
well-recognized limits of its reception and value, to aid the 
court in rightful understanding of the facts in evidence, from the 
viewpoint of expert knowledge and experience, plainly involved 
in this question of fact: What were the high probabilities of 
loss, both existing and prospective, imposed by the stranding? 
These opinions are without force except as they are consistent 
with and predicated alone on facts in evidence, are then advisory 
only of the import of such facts, and can neither supply nor set 
aside evidentiary circumstances in the case. 

This class of testimony in favor of the appellant exceeds the 
opinion evidence introduced by the appellee, not only in posi- 
tiveness, but in the number and seeming qualifications of the 
witnesses as experts. In substance, eight witnesses for appel- 
lant—Benham, Tuttle, James Reid, Sinclair, Baker, James T. 
Reid, Warkman, and Parry-Jones—testify that the circum- 
stances of the stranding presented (a) no serious existing in- 
jury to the steamer, (b) no “difficult job to get her off” without 
serious injury, (c) no probable dangers in her position from sea 
or ice, (d) no probability that it would cost $30,000 to release 
and repair the steamer, nor “anything like $30,000”, and (e) no 
probability that she would be injured seriously by the stranding, 
exposure, or wrecking operations, nor to any considerable 
amount even if not released during that winter. These concur- 
ring opinions of experts are clearly in point upon the issue of 
probabilities, and the appellants contend, therefore, that they are 
decisive against the right of abandonment, and of error accord- 
ingly in the decree. We believe this contention to be untenable, 
however, under the evidential facts well established and plainly 
inconsistent with such opinions—irrespective of the question 
whether expert opinions are entitled to such controlling effect 
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in any view of the facts. As before stated, subsequent efforts 
and events may be considered to ascertain the probabilities of 
conditions and loss which were to be apprehended at the stage 
of abandonment; and it is undoubted, as well, that occurrences 
or expenditures not within the range of probabilities are inad- 
missible for such purpose. 

The testimony referred to is uncontroverted (except 
in reference to its bearing and force), and impresses us as both 
evidential and convincing for support of the decree. Measures 
for release of the steamer were promptly taken on behalf of the 
underwriters, by representatives of great experience and skill in 
such undertakings, and were constant and energetic for the ut- 
most of speed and safety in their efforts to that end. The op- 
erations of the successive wrecking expeditions, and the vari- 
ous conditions of weather and shifting sand which caused fail- 
ures during two months of trial, are detailed by the witnesses 
(mainly those engaged therein by the appellants), and are in- 
structive throughout; but for the purposes of this review, it is 
sufficient to remark, as our understanding of the entire testi- 
mony, that each of the efforts so made, and all the various diffi- 
culties so encountered, appear to be within the high probabili- 
ties at issue. The dangers of that shore, at and after the close 
of the season of navigation, with the prevalence of like winds 
and adverse conditions, are clearly indicated by the testimony, 
together with like experience in other wrecking operations for 
release of steamers theretofore stranded in the vicinity; and the 
court was justified, as we believe, in accepting these facts for 
solution of the issue, rather than the above-mentioned opinion 
testimony, upon which further comment is not required. 

The finding of “high probability that the cost of rescue and 
repair would exceed thirty thousand dollars” rests equally upon 
the undisputed facts of these wrecking operations, of actual ex- 
penses incurred, and of actual damages suffered by the steamer 
beyond that amount. It is contended, however, that a large part 
of the actual damages so included are not within the issue. 
For expenses, the underwriters paid $10,800; for damages, 
$3,279.67 is conceded to be the loss in “outfit” of the steamer, 
and $19,500 is the estimated cost of repairs upon hull. The ob- 
jections raised to these items of damage are (a) that the loss of 
outfit was not due to the stranding, but to neglect in leaving 
these furnishings, instead of taking them off when the cargo was 
removed, and (b).that the estimate for repairs includes so-called 
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“stern damage”, amounting to several thousand dollars, alleged 
to be “caused by mistake of the engineer” in backing, instead 
of going ahead, during the wrecking operations. Another ob- 
jection, urged for including “bottom damages”, alleged to be 
pre-existing, has been heretofore considered, and requires no 
further discussion. Whether one or the other version of cause 
for either of these conceded injuries appears to be best sup- 
ported under the evidence, or to what extent, if any, neglect 
or fault in the wrecking operations may have contributed there- 
to, do not impress us to be reviewable questions. True, the 
issue is not one of liability for damages due to stranding, as 
proximate cause thereof, but of probable results to be appre- 
hended from such stranding; nevertheless, it is not reasonable 
to assume that wrecking operations will be faultless throughout 
their course, and just allowance for such contingencies may 
rightfully enter into the estimate of probabilities. This finding 
of probable cost and injury in excess of $30,000 is a general find- 
ing of fact under all the evidence, not resting for support on 
any specific element in controversy. From the nature of the 
issue, exactness in the measure of each element of probability 
is neither required nor attainable. The actual expenses and 
injuries which are uncontroverted approximate closely (in a 
comparative sense) the contract amount fixed for constructive 
total loss, leaving merely a reasonable margin, as we believe, 
for estimate of other probabilities. Moreover, the amount re- 
ferred to of wrecking expenses paid excludes the important 
wrecking operations during December of the expedition called 
the “Great Lakes T. & W. Co.”, for the reason that they were 
unsuccessful after persistent efforts, and their contract with the 
underwriters provided for payment only in the event of success. 
As the evidence establishes both well-directed and _ well- 
equipped service by this expedition, and the value of such serv- 
ice at customary rates, the fact of escape from payment therefor 
under the contract cannot bar the quantum meruit value of the 
service from consideration in making up the estimate. 

We are of opinion, therefore, that the challenge of this decree 
for want of sufficient evidence must be overruled. 

2. Error is assigned upon rulings against numerous offers of 
opinion on the issue of probabilities, under various forms of in- 
quiry. Each of the witnesses thus interrogated had previously 
stated his opinion thereupon (as hereinbefore mentioned), sub- 
stantially covering the inquiry thus ruled out, and the further 
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answers sought were merely cumulative, at best. Assuming, 
therefore (without so deciding), that these further questions 
were Otherwise admissible, as framed, no aspect appears in 
which either tended to strengthen the opinion testimony of such 
witness theretofore given, and it was within the discretion of 
the trial court to allow or disallow. 

3. Allowance of interest on the amount of loss from March 
2, 1906, is further assigned as error, for want of evidence that 
“due proof of loss was made”. We do not understand that the 
formal proof of loss referred to is required, either under the 
terms of the policies in suit or any rule of law applicable thereto, 
for the purpose of recovery under an abandonment, where the 
right of abandonment is the single issue involved; and objec- 
tion to the interest allowance in each of the decrees is over- 
ruled. The propositions thus considered and our views there- 
upon are equally applicable to both classes of policy in suit for 
support of the decrees respectively and dispose of all objec- 
tions raised to either recovery founded on the policy designated 
as “hull” insurance. 

4. The decrees against the appellants, Commercial Union 
Insurance Company (No. 1,485), Indemnity Mutual Marine In- 
surance Company (No. 1,486) and the Sea Insurance Company 
(No. 1,487), are founded, in whole or in part, on policies of the 
class named “disbursement insurance’, which are alleged to in- 
volve a further question of liability under their peculiar terms. 
Each of these policies is independent of the general marine in- 
surancé upon the steamer, under “hull” policies heretofore 
considered, and is made payable only in the event of total loss, 
actual or constructive—a special and well-known form of marine 
indemnity inaptly named as above mentioned. As frankly con- 
ceded and fairly described in the brief for appellants, “It is a 
valid insurance, made to give a larger total loss recovery, with- 
out increasing the valuation—and thereby increasing the 
average deductible from losses and left with the owner—making 
a saving in premium.” The insurer thereunder is without in- 
terest in salvage after abandonment. In each the special terms 
of the insurance are stated to be “against the risk of total or 
constructive total loss of the vessel only”. Each contains, how- 
ever, the following clause: “A total and/or constructive total 
loss paid by insurers on hull, to be a total loss under this policy.” 
The contention is in effect that no right of action accrues un- 
der the policy, until total loss (actual or constructive) appears, 
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together with its payment by the “insurers on hull”. We are of 
opinion, howéver, that such interpretation of the last-mentioned 
clause is unauthorized under the plain terms of indemnity stated 
in the policy; that it is merely a provision for simplification of 
proof in the event stated, and not a limitation of liability; and 
that proof of the fact of such loss, however established, author- 
izes recovery. 

5. The decree against the appellant Indemnity Mutual 
Marine Insurance Company is founded upon two policies, one 
of each class, and, upon one of the special provisions contained 
in its policy for “disbursement insurance”, reversal of such de- 
cree is sought. This policy is written on a printed form obvi- 
ously used for and adapted to “hull” insurance, with various 
clauses inapplicable to “disbursement insurance”; and, among 
these printed provisions, one clause reads: “The right of 
abandonment under this policy as for a constructive total loss, 
shall not exist unless the loss exceeds 75 per cent of the value 
in this policy.” Were such provisions controlling as the insur- 
ance contract, no ground would appear for the recovery. We 
are of opinion, however, that the controlling provision is con- 
tained in the rider attached to the policy, as indicated in the 
reference thereto, identical in terms with the other disbursement 
policies above described. It plainly refers to and adopts the 
provisions contained in the “hull” policies for definition of the 
constructive total loss thereby insured against, namely, a loss 
which “exceeds half the value of hull and machinery, as stated in 
the policy”. Indeed, its own “hull” policy on the vessel so de- 
fines the risk; and the purpose is unmistakable in its supple- 
mental contract to adopt the American rule of constructive to- 
tal loss. The inconsistent printed clause referred to is without 
force, therefore, under the well-settled rule applicable to such 
instruments. 

We believe no ground is presented for disturbing either de- 
cree appealed from; therefore each of these decrees of the 
District Court is affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


There are certain analogies in fire insurance to the principle of 
abandonment in marine insurance. Though there can be ordinarily no 
formal abandonment under the fire policy, if the underwriter pays as for 
a total loss it is equitably entitled to the salvage on the damaged stock 
which has thereby become its property. So in case of insurance of a 
mortgagee the option to demand what is virtually an abandonment is 
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given to the insurer, which may insist upon a payment of the entire 
mortgage and a subrogation to the rights of the insured. But since the 
fire insurance contract contemplates nothing but indemnity to the in- 
sured, no formal abandonment, except in case of liens or rights of the 
insured against all third parties for damages can be insisted on. But 
the fire underwriter, in case of evident undervaluation in the appraise- 
ment, may claim the right to take all or any portion of the damaged 
goods at their appraised value. Sometimes, too, the insurer takes the 
damaged stock by agreement with insured and sells it at auction for 
the benefit of whom it may concern as a convenient means of determin- 
ing the damage. In marine insurance the uncertainty frequently attend- 
ing an attempt to determine the actual damage has led to the doctrine of 
constructive total loss and abandonment. The primary object of the 
insurance is indemnity to the insured. He is not obligated under the 
law of nations to surrender his property to the insurer. But the right 
of claiming as for a constructive total loss is for the benefit of the in- 
sured where the expenses of repairs were so great as might not justify 
their assumption by the insured, and abandonment was intended as a 
protection to the underwriter to prevent the recovery of more than a 
full indemnity. See 2 Marshall on Insurance, 486, 559; Emerigon on 
Insurance, Mered. Ed. 1850, c. 17. 

The election to abandon must be made by insured within a 
reasonable time after receiving information of such facts as 
would justify an abandonment, if existing at the time the no- 
tice is given. He cannot lie by and await developments to 
determine whether an abandonment will be profitable. Mc- 
Conochie vs. Sun, &c., Ins. Co., 3 Bosw. (N. Y.) 99; Mellon vs. 
Ins. Co., 17 Mart. (La.) 503; Cohen vs. Ins. Co. Dud. L. (S. C.) 147; 
Pierce vs. Ins. Co., 18 Pick. (Mass.) 83; Chesapeake Ins. Co. vs. Stark, 
6 Chanch (U. S.) 268. What is a reasonable time depends on the cir- 
cumstances of the case. Information received from any source entitled 
to credit which, if true, makes it highly probable that a constructive total 
loss has occurred, justifies a notice of abandonment, but it must sub- 
sequently appear that the actual facts existing at the time justified the 
step in order to sustain an abandonment which was not accepted. Mc- 
Conochie vs. Sun, &c., Ins. Co., supra; Child vs. Ins. Co., 2 Sand. N. 
Y., 76; Bainbridge vs. Neilson, 10 East. 329. The probability of a con- 
structive total loss in order to justify an abandonment would seem to 
be something more than a mere preponderance of evidence while not 
necessarily such as may exclude all reasonable doubt but rather such as 
would naturally lead to a reasonable conviction that the loss had prob- 
ably occurred. 
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FARMERS’ FEED CO. VS. INSURANCE CO. OF NORTH 
AMERICA.* 


(United States Circuit Court of Appeals, Second Circuit.) 


MARINE _INSURANCE—ACTION—DEFENSES—UNSEAWOR- 
THINESS. 


Where defendant, knowing the age and exact condition of a barge, in- 
sured her for operation in waters adjacent to New York at a high 
premium, it could not claim as a defense to a loss of the barge by 
rough water encountered near Brooklyn Bridge, occasioned by wind 
and tide, that the barge was unseaworthy within the requirements of 
the policy. 

[For other cases, see Insurance, Cent. Dig. § 979; Dec. Dig. § 377.] 


*% Decision rendered, Dee. 15, 1908. 166 Fed. Rep. 111. 
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EDITORIAL 


A Moruenr ts Not a Lecat Depenpenrt IN Missouri. 
A fine distinction is drawn by the Court of Appeals of 
Kansas City in the case of Vaughan vs. National Coun. 
cil Junior Order of American Mechanics, reported here- 
in on page 561, between the words “legal dependent”’ 
and “lawful dependent”. The policy was made pay- 
able to the ‘‘legal dependent of Harry R. McGregor”. 
McGregor died leaving a mother as his only near rela- 
tive. Here the Court holds that because a man cannot 
be compelled by law to support his mother she is not a 
legal dependent though she may be a lawful dependent. 
The distinction drawn defeated the plaintiff’s recovery. 

Aw Insurance AcGentT May Serve Two Masters. 
The more or less unique position occupied by fire insur- 
ance agents is dealt with in the cases of Griffith vs. 
Anchor, reported on page 608, and Arispee vs. Queen, 
reported on page 619. The first case distinguishes be- 
tween the general rule of agency that no agent can 
serve two opposite interests, and nicely lays down the 
line of distinction. Here it is said that this rule has no 
application to this case, for the insurance agent may be 
the insured’s agent in giving notice and furnishing the 
showing required by the insurer and may be the in- 
surer’s agent in giving the insured the information fur- 
nished by the insurer, and then the Court in closing its 
statement says, even if the insurance agent is serving 
two masters it is with the intelligent assent of both, 
and consequently binding. 

In the second case the recording insurance agent 
issued a policy of his company on the property of a 
corporation in which he was a stockholder and other- 
wise interested. It is held that the policy is vozdadle 
only and since an adjuster representing the company 
proceeded with the adjustment of the loss, the contract 
or policy is sufficiently ratified. 





Auspitz vs. Equitable Life Assur. Society. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


AUSPITZ 
v8. 


EQUITABLE LIFE ASSUR. SOCIETY OF THE 
UNITED STATES.* 


ACTIONS ON POLICIES—CONDITIONS PRECEDENT—PAY- 
MENT OF PREMIUMS—PROOF. 


Under section 92 of the insurance law (Laws 18692, p. 1792, c. 690), mak- 
ing the mailing of a notice to insured a prerequisite to forfeiture of 
a life policy, and declaring that no policy shall be forfeited until 
thirty days after the mailing of such notice, proof of payment of 
premiums is not essential to recovery on the policy, since nonpay- 
ment of premiums does not defeat the action, unless accompanied 
with proof of service of the statutory notice. 


[For other cases, see Insurance, Cent Dig. § 1657; Dec. Dig. § 646.] 


Appeal from City Court of New York, Trial Term. 

Action by Rosie Auspitz, as administratrix of Martin W. Aus- 
pitz, deceased, against the Equitable Life Assurance Society of 
the United States, on a policy of insurance. From a judgment 
for plaintiff, defendant appeals. Affirmed. 

Argued before Gildersleeve, P. J., and MacLean and Day- 


ton, JJ 


ALEXANDER and GREEN (William Carrell Diamond, of counsel), 
for Appellant. 

Morris Cukor, for Respondent. 

MacLEAN, J. 

The plaintiff brought this action to recover the face value, 
with interest, of a certain policy of insurance issued by the de- 
fendant on April 10, 1905, upon the life of plaintiff’s intestate, 
alleging in her complaint the issuance of the policy and com- 
pliance with its conditions. The answer, among other things, 
admits issuance of the policy, but denies performance of its con- 
ditions and alleges that the premium due April 10, 1908, the 
death of the assured occurring on the 7th day of June, 1908, was 


* Decision rendered, March 5,1909. 115 N.Y. Sup. 109. 
VoL. XXX VIII.—37. 
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not paid, and that the notice required by law was duly given to 
the assured. 

“It is an essential prerequisite for a life insurance company, 
which seeks to declare forfeited a policy issued by it, to estab- 
lish that the notice required by this statute (section 92 of the 
insurance law [Laws 1892, p. 1972, c. 690]) has been mailed to 
the insured” (Howell vs. Hancock Mut. Life Ins. Co., 107 App. 
Div. 200, 202, 95 N. Y. Supp. 87, affirmed in 186 N. Y. 556, 78 
N. E. 1105); and that fact the defendant herein has not estab- 
lished, for “it is obyious that this statute, when imported into 
the contract, modified its conditions in very material respects. 
The duration and validity of the policy is not, then, dependent 
upon payment of the premium on the day named therein, but 
upon payment within thirty days after the notice had been 
given”. Baxter vs. B. L. I. Co., 119 N. Y. 450, 455, 23 N. E. 
1048, 7 L. R. A. 293. Furthermore, the defendant did not es- 
tablish that the premium, alleged to be due on April 10, 1908, 
had not been paid; nor may it be determined, except by strained 
inference, that the plaintiff has conceded that fact in her 
complaint. “Proof of payment was not essential to plaintiff's 
cause of action because, under the statute referred to, the fact 
of nonpayment alone is no bar to her action.” Fischer vs. Met- 
ropolitan Life Ins. Co., 167 N. Y. 178, 182, 60 N. E. 431, 432. 

Assuming, however, that the fact of nonpayment was inferen- 
tially established, that alone, as said, is no bar. It is “only when 
there is evidence of nonpayment of premiums, coupled with 
proof of the service of the statutory notice required by said sec- 
tion of the insurance law, can the plaintiff’s cause of action be 
defeated”. Fischer vs. Met. Life Ins. Co., 167 N. Y. 183,.60 N. 
E. 432. ‘The latter fact was not shown, and therefore, in view 
of the evidence, the direction of a verdict in favor of the plaintiff 
was not erroneous. 

Judgment affirmed, with costs. All concur. 
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COURT OF APPEALS OF KANSAS CITY. 


MISSOURI. 


VAUGHN 
vs. 


NATIONAL COUNCIL JUNIOR ORDER UNITED 
AMERICAN MECHANICS.* 


POLICY PAYABLE TO “LEGAL DEPENDENT”—PERSONS TO 
WHOM PAYABLE. 


There being no legal duty imposed by law on insured to support his 
mother, as is the case with his wife and minor children, she is not a 
“legal dependent” within the meaning of a policy payable to his 
“legal dependent”. 


[For other cases, see Insurance, Dec. Dig. § 793.] 


Appeal from Circuit Court, Jackson County; E. E. Porter- 
field, Judge. 

Action by Mary Vaughn against the National Council, Junior 
Order United American Mechanics. From a judgment for 
plaintiff, defendant appeals. Reversed. 


SmitH W. BENNETT and ULMANN & MILLER, for Appellant. 
H. S. Junran, for Respondent. 
. BROADDUwS, P. J. 

This is a suit by plaintiff to recover on a policy of insurance 
on the life of Harry R. McGregor. The policy reads as follows: 
“No. . Class B. The National Council, Junior Order 
United American Mechanics, United States of North America 
(Incorporated April 10, 1893), will pay to the legal dependent 
of Harry R. McGregor, within thirty days from the receipt of 
the proof of his death the sum of five hundred dollars ($500.00), 
upon the condition that the said Harry R. McGregor is now 
and shall be at the time of his death a beneficial member in good 
standing of a subordinate council of said order, and affiliating 
with the National Council of said order and also a member in 
good standing of the funeral benefit department of said National 
Council, in class B, in accordance with the laws of said National 
Council, and his state and subordinate council now in force or 
hereafter adopted prior to said death. In witness whereof, said 
National Council hereunto affixes its hand and seal this 


—_—— 
% Decision rendered, March 1, 1909. Rehearing denied March 29, 1909. 117 N. W. Rep. 115. 
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day oi Jan’y, 1903. The National Council, Junior Order United 
American Mechanics, by Stephen Collins, Secretary and Man- 
ager of Funeral Benefit Department. [Beneficiary Degree Na- 
tional Council Jr. O. U. A. M. Incorporated Apr. I0, 1893. 
Funeral Benefit Department. ]” 

Plaintiff in her petition alleges: That the said Harry had 
neither a wife, children, father, nor brothers and sisters at the 
time of his death on June 27, 1906; that she was his legal de- 
pendent; and that all the terms and conditions of the policy have 
been complied with. In defense defendant states: That it is a 
fraternal beneficiary society organized under the laws of the 
state of Pennsylvania, and sets up the scheme of its government, 
including a series of by-laws which are alleged to have become 
a part of the contract of insurance. Section 3 of the by-laws 
provides that, should any council lose its membership with its 
state council or with the national council, its connection and the 
connection of each of its members with the funeral benefit de- 
partment “shall thereby cease”; that the council to which the 
deceased belonged had lost its membership by reason of its sus- 
pension by the national council; and that consequently, under 
the by-laws, the deceased had also lost his membership. Other 
defenses are predicated upon the by-laws, and as the court ex- 
cluded them on the ground that the defendant, having failed to 
comply with section 1408-1411 and 1396, Rev. St. 1899 (Ann. St. 
1906, pp. IIII-1114 and 1104), was not “entitled to do business 
in this state as a beneficial society, we will not discuss that phase 
of the question, but confine our attention to the main question 
taised by the appeal, viz., that plaintiff under the pleadings and 
evidence was not entitled to recover. 

It will be noticed that the letter of the contract is that defend- 
ant “will pay to the legal dependent of Harry R. McGregor”, 
etc. The plaintiff contends that the word “legal”, as used, is syn- 
onymous with the word “lawful”, and, as the deceased’s mother 
was a lawful dependent, she answers the description of the per- 
son intended; but we cannot see the force of such reasoning. 
The term “legal dependent” is used in a more limited sense than 
that of “lawful dependent”, which would include all persons ex- 
cept those who might occupy an unlawful relation to the insured. 
A description of the latter class of persons is found in Keener 
vs. Grand Lodge, 38 Mo. App. 550. There was no legal duty 
imposed by law on the insured to support his mother, yet at the 
same time it would have been lawful for him to have done so. 
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A man’s legal dependents are his wife and minor children, and 
the law imposes upon him the duty to support them. The term 
“legal” means that which is according to law. Bouvier’s Law 
Dictionary. A “legal dependent” means a dependent according 
to law. It does not mean permitted by law, but means created 
by law. It seems clear to us that plaintiff does not come within 
the class of persons designated by the contract. 
Reversed. All concur. 


SUPREME COURT OF WISCONSIN. 


MEGGETT 
vs. 


NORTHWESTERN MUT. LIFE INS. CO. ET at.* 


LIFE POLICY—RIGHT TO ASSIGN. 


A person obtaining insurance and paying the premiums may dispose of 
the policy in any manner not inconsistent with its terms to the ex- 
clusion of the beneficiary named. / 


[For other cases, see Insurance, Cent. Dig. § 471; Dec. Dig, § 202.] 


LIFE POLICY—ASSIGNMENT—RIGHTS OF ASSIGNEE. 


A daughter applied for insurance on her father’s life, and was named 
as beneficiary in the policy. Either she or her father paid the premi- . 
ums, of which there were ten in all, until an assignment by her of 
the policy, and the remaining premiums were presumptively paid 
by the assignee. At the time of the assignment the daughter and 
her father were in control of the policy jointly, and he consented 
thereto. Held, that the right of the assignee in the policy became 
absolute, and the interest of the daughter ceased, on the assign- 
ment, to the same extent as if the father alone had obtained the 
policy, paid the premiums, kept control of the policy, and made the 
assignment. 


{For other cases, see Insurance, Cent. Dig. § 488; Dec. Dig. § 219.] 


Appeal from Circuit Court, Dane County; E. Ray Stevens, 
Judge. 

Action by Arthur A. Meggett against the Northwestertt Mu- 
tual Life Insurance Company, Florence Taber Smith, and oth- 
ers. From an order overruling the demurrer to the complaint 
of the individual defendants, they appeal. Affirmed. 

This is an action to determine the ownership of the proceeds 
of an insurance policy. December 13, 1864, the defendant com- 
~ % Decision rendered March 30, 1909. 120 N.W.Rep.392. ££. ° 
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pany issued a policy of insurance upon the life of Alexander 
Meggett. It does not appear upon whose application the insur- 
ance was procured, but the complaint alleges that Mary H. T. 
Meggett, a daughter of the insured, paid the first premium. The 
policy provided that the premiums should be paid in ten annual 
payments, and that the policy should mature at Alexander Meg- 
gett’s death. October 6, 1873, Mary H. T. Meggett, then a 
single woman twenty-two years of age, assigned the policy with 
the consent of her father, the insured, to her stepmother, Sarah 
A. Meggett. Mary H. T. Meggett afterward married and died, 
and at her decease left surviving her three children, who are 
defendants in this action. Sarah A. Meggett died after Mary H. 
T. Meggett, and left surviving her her husband, the insured, and 
two children, the plaintiff and Frank T. Meggett. These were 
her only heirs at law. Alexander Meggett, after the death of 
Sarah A. Meggett, assigned the policy of insurance to the plain- 
tiff. Frank T. Meggett and Alexander Meggett as special ad- 
ministrator of the estate of his deceased wife, Sarah A. Meg- 
gett, jointly assigned the policy to the plaintiff. At the time of 
the death of the insured, July 16, 1907, he left surviving him as 
his only heirs at law the three children of his deceased daughter 
and his two sons, the children of Sarah A. Meggett, plaintiff, 
and Frank.T. Meggett. Frank T. Meggett has assigned any 
interest or claim he might have in the policy to the plaintiff. 
After plaintiff had made proof of death and proved the above 
facts as establishing his interest in the policy and his right to 
the proceeds the defendant company paid plaintiff two-thirds of 
the proceeds of the policy, but refused to pay him the other one- 
third. Plaintiff brought his action, alleging the facts as given 
above, and also that the premiums had all been paid. The an- 
swer of the defendant company admits the allegations of the 
complaint except as to proof of plaintiff’s interest in and right 
to the one-third of the proceeds of the policy, and requests per- 
mission to pay this sum into court and be released. This is an 
appeal from the order of the court overruling the demurrer to 
the complaint of the individual defendants on the ground that 
it did not state a cause of action. 


WiiiaM R. BAGLEy, for Appellants. 
Ouin & BuTLER, for Respondent. 


SIEBECKER, J. (after stating the facts as above). 
The allegations of the complaint set forth the contract and the 
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assignment by which the rights to the proceeds of the policy are 
established. It appears therefrom that the policy called for the 
payment of ten annual premiums during the first ten years 
after its issue, and was to mature at the death of Alexander 
Meggett, the insured. The assignment by Mary to her step- 
mother, Sarah Meggett, was assented to by the insured, was 
made October 6, 1873, and was based on a valuable considera- 
tion. She thereby “granted, assigned, transferred, and set over 
* * * unto the said Sarah A. Meggett, her heirs, executors, 
administrators, and assigns the said policy of assurance, and 
all * * * sums of money, interest, benefit, and advantage what- 
soever now due or hereafter to arise or to be had, or made by 
virtue hereof, and subject to all the terms, conditions, and pro- 
visions of said policy of assurance. To have and to hold the 
same unto the said Sarah A. Meggett and her heirs, executors, 
administrators, and assigns forever”. The policy assures the 
life of Alexander Meggett and is payable at his death, and, “in 
case of the death of the said person whose life is assured, the 
amount of the said insurance shall be payable to the heirs at law 
of the said Alexander Meggett”. The question presented by the 
demurrer goes to the legal effect of the assignment in view of the 
provisions of the policy. 

The allegations of the complaint are, in effect, that the policy 
issued on Mary’s application, that she paid the first premium, 
and that she was the beneficiary. It is not alleged in terms 
whether or not her father, the insured, thereafter paid the pre- 
miums, and, for the purposes of the question raised, we do not 
deem it essential to determine this fact, since presumably either 
she or her father, the insured, paid them. The facts, as pleaded, 
then, are that she was the applicant for the insurance, she was 
named as beneficiary in the policy, either she or her father paid 
the premiums, and, before payment of the premiums had been 
completed, she made an assignment of the policy with the assent 
of the insured. We have then an assignment of this policy by 
the beneficiary with the consent of the insured, the fact that the 
premiums due thereon up to the time of the assignment had been 
paid by them, and the presumption that the assignee paid the 
remaining unpaid premiums. 

The right of the party who obtains insurance and pays the 
premiums for the benefit of another to make an assignment of 
an insurance policy is well established in this state. Counsel of 
both parties concede this. It has repeatedly been held that the 
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person so obtaining, paying for, and carrying the insurance “may 
dispose of the policy by will or in other manner not inconsistent 
with the terms of the policy, to the exclusion of the beneficiary 
named therein”. Rawson vs. Milwaukee Mut. Life Ins. Co., 115 
Wis. 641, 92 N. W. 378. In the hands of such a party the policy 
has attached to it the right and power of such party to dispose 
of it as a chose in action in any of the ways provided by law. 
As declared in Opitz vs. Karel, 118 Wis. 527, 95 N. W. 948, 62 
L. R. A. 982, 99 Am. St. Rep. 1004, it represents a subsisting 
obligation, as do notes, bonds, and certificates, and evidences 
an amount to be paid at a time fixed by its terms, though it 
may lapse through failure to comply with its terms. But such a 
contingency cannot destroy its character as a transferable chose 
in action while it subsists as a valid obligation, and, when legally 
assigned, title to the proceeds of the policy becomes vested in 
the assignee. Clark vs. Durand, 12 Wis. 224; Estate of 
Breitung, 78 Wis. 33, 46 N. W. 891, 47 N. W. 17; Slocum vs. 
Northwestern Nat. Life Ins. Co., 135 Wis. 288, 115 N. W. 796. 

The allegations of the complaint sustain the claim that at the 
time Mary, with the consent of the insured, assigned the policy 
to her stepmother, she and her father were in control of the 
policy, since they had obtained its issuance and had paid the pre- 
miums. Under these circumstances, we perceive no reason why 
they, as owners of the policy, could not deal with it to the same 
extent as if the insured alone had obtained the insurance, paid 
the premiums, and kept control of the policy. The ownership and 
right to deal with the policy as a valid obligation was held by 
them jointly and vested in them all the rights held under the 
law of this state by the insured under the same conditions. 

Nor do we find any restriction in the form of assignment limit- 
ing the transfer to any interest less than all the rights and in- 
terest inhering in the contract. We are of opinion that, when 
the assignment to Sarah A. Meggett was consummated, her 
rights and interest in the policy and its proceeds became abso- 
lute and the interest of all persons named therein as benefi- 
ciaries ceased. 2 May on Insurance, §§ 388, 389; N. Y. Mut. 
Life Ins. Co. vs. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 29 
L. Ed. 997. 

Upon these considerations we must hold that the trial court 
properly overruled the demurrer. 
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The order overruling the demurrer of the individual defend- 
ants is affirmed. 


Winslow, C. J., took no part. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


It would appear, according to the facts stated by the Court, that the 
policy was in reality payable to the “heirs at law” of the insured, of 
whom the daughter named in the case as beneficiary was only one. Her 
position as beneficiary seems to have been assumed under the peculiar 
doctrine of Wisconsin that the party procuring the insurance and paying 
the premiums is entitled to the control of the insurance together, per- 
haps, with the fact that the policy was under the joint control of father 
and daughter. Under the usual rulings in those states where the bene- 
ficiary is held to acquire a vested interest a policy payable to the heirs 
at law would pass such interest to the heirs, and the policy would form 
no part of the insured’s estate for the payment of creditors even though 
payable to heirs or assigns where not assigned. Mullins vs. Thompson, 
51 Tex. 7. The terms “heirs at law” or “legal heirs” or “heirs” in con- 
nection with a policy have been variously construed as to the parties 
to whom they apply, according to the statutes of distribution in the 
several states and their construction by the courts. In the case of Hub- 
bard vs. Turner, 93 Ga. 752, it was held that the term “heirs” in a policy 
payable to “heirs and assigns” means next of kin under the Georgia 
statute of distribution, but the interest of such heirs is derived from the 
contract alone, as would be that of any other beneficiary. They take 
as purchasers and not as heirs and distributees, so that the creditors are 
not entitled to claim the proceeds as part of the estate in the absence of 
fraud. It would thus seem that in a state denying to the insured the 
right to dispose of a policy payable to a beneficiary, the assignment in 
the present case might be held to be imperfect because executed by 
only one of the heirs, a fact which the company apparently recognized 
by paying the money into court for adjudication. 
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COURT OF CIVIL APPEALS OF TEXAS. 


WOODEN 
ve. 
WOODEN.* 


LIFE INSURANCE—BENEFICIAL ASSOCIATIONS—CHANGE 
OF BENEFICIARIES. 

In an action by decedent’s son to charge the widow with proceeds of 
fraternal life insurance, payable to plaintiff and a brother who pre- 
deceased decedent, plaintiff could not show a letter to him from 
decedent indicating that decedent intended that plaintiff should have 
the deceased brother’s share, where the association’s by-laws, requir- 
ing certain procedure to 'be had before beneficiaries could be 
changed, were not complied with. 

a cases, see Insurance, Cent. Dig. §§ 1951-1954; Dec. Dig. § 
784. 


Appeal from District Court, Grayson County; B. L. Jones, 
Judge. 

Action by Oliver N. Wooden by W. G. Meginnis, guardian, 
against Susan Wooden. From the judgment, plaintiff appeals. 
Affirmed. 


W. M. & C. T. Peck, for Appellant. 
J. H. Woop, for Appellee. 


TALBOT, J. 

This suit was instituted by appellant against appellee in the 
District Court of Grayson County on the 7th day of October, 
1907, for partition. It was alleged that D. Wooden died April 
I, 1907, leaving appellee as his surviving wife, and Oliver N. 
Wooden, his minor son, by a former wife, as his only heir at 
law; that W. G. Meginnis was the duly appointed guardian of 
the estate of said minor; that there was no administration on 
the estate of said D. Wooden, and no necessity therefor; that 
at the death of said D. Wooden he left on hand community prop- 
erty belonging to his estate, $1,428 of which was on deposit in 
his name in the State National Bank of Denison and $1,151.75 
in the name of appellee, and household and kitchen furniture of 
the value of $500, in the possession of appellee; that said D. 
Wooden left insurance on his life in the Locomotive Engineers’ 
Mutual Life & Accident Insurance Association, payable as fol- 
lows: To appellee, $3, 000; to his two sons, Oliver N. Wooden 


* Decision rendered, Feb. 20, 1909. 1168. W. Ww. Rep. 627. 
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and Oscar Wooden, $1,500; that after the death of said 
Oscar Wooden, by the express written declaration of said 
D. Wooden, the interest of said Oscar Wooden in said $1,500 
was given to said Oliver N. Wooden, but that $375 of same had 
been collected by appellee in addition to said sum of $3,000, 
which was in her name; that of the said $1,151.75 in said bank 
in the name of appellee $118.50 had been paid for funeral ex- 
penses, and that appellee had also drawn $225 for her own use 
and benefit ; that one-half of said money in said bank at the death 
of said D. Wooden and one-half of said furniture belonged to 
said Oliver N. Wooden, and the other half to appellee. Appel- 
lant prayed for partition and adjustment of all equities and for 
an accounting between appellant and appellee; that appellee 
be charged with all money, insurance, and property received by 
her; for general and special relief, both in law and equity; for 
apportionment of costs; and that the court duly allow and set 
apart to appellant a proper amount in lieu of homestead and 
other exempt property not on hand in kind. The defendant an- 
swered by general denial and special plea not necessary to state. 
The case was tried by the court without a jury, and judgment 
rendered that plaintiff recover one-half of the $1,456.56 alleged 
to be on deposit in the State National Bank of Denison in, the 
name of deceased, D. Wooden, less $118.50, paid by defendant 
on funeral expenses, and in favor of the defendant for the other 
half of said sum; that plaintiff and defendant each recover one- 
half of the household and kitchen furniture described in plaintiff’s 
petition, but that the defendant should have the right to retain 
all of said furniture upon the payment to plaintiff of $100 for 
his interest in the same, the court having found that said prop- 
erty was of the value of $200; that defendant recover the $1,- 
151.75 deposited in her name in the State National Bank of 
Denison and that plaintiff recover no part of the $375 paid to 
defendant by the Locomotive Engineers’ Mutual Life & Acci- 
dent Insurance Association on the life insurance policy payable 
to plaintiff and his deceased brother, Oscar Wooden. From the 
foregoing judgment, the plaintiff appealed. 

The trial court filed the following conclusions, which were 
warranted by the evidence, and are adopted by this court, 
namely: “That D. Wooden died on April 1, 1907; that there 
is no administration on his estate and no necessity therefor; 
that defendant Susan Wooden is his surviving wife,‘and that 
said Oliver N. Wooden is his child by a former marriage and his 
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only heir at law; that said Oliver N. Wooden is a minor of the 
age of nineteen years, and that W. G. Meginnis is legal guardian 
of his estate appointed by the County Court of Grayson County, 
Tex.; that said D. Wooden had one other child by his said 
former wife, the name of said child being Oscar Wooden, who 
died without issue in or about the year 1902, and that said D. 
Wooden had no child or children by his marriage with defend- 
ant, Susan Wooden; that at the death of the said D. Wooden 
he owned no homestead and was living in a rented house with 
his wife in Denison, Tex.; that neither plaintiff nor defendant 
owns any homestead, but that said D. Wooden and defendant 
owned furniture and household and kitchen goods of the value 
of $200, and that the same is now in the possession of the de- 
fendant; that at the death of said D. Wooden there was on 
deposit in the State National Bank of Denison in the name of 
defendant, Susan Wooden, the sum of $1,151.75, out of which 
she has drawn the sum of $343.50, and that the balance thereof 
remaining with the interest added now amounts to the sum of 
$858.55, in the name of D. Wooden $1,400, which with the in- 
terest added thereto now amounts to the sum of $1,456.56; that 
there was insurance due on the life of said D. Wooden in the 
Locomotive Engineers’ Insurance Association amounting to the 
sum of $4,500, payable as follows: To defendant, Susan 
Wooden, $3,000; to his two sons, Oliver N. Wooden and Oscar 
Wooden, $1,500, being $750 to each of his said two sons; and 
that said association has paid out said insurance as follows: To 
defendant, Susan Wooden, $3,375, and to plaintiff, Oliver N. 
Wooden, through his said guardian, $1,125; that the furniture, 
household, and kitchen goods mentioned are community prop- 
erty of defendant, Susan Wooden, and her deceased husband, 
D. Wooden, and belonging one-half to plaintiff, Oliver N. 
Wooden, and the other half to defendant, Susan Wooden, and is 
subject to partition, and that if defendant shall pay plaintiff's 
estate the sum of $100 for his one-half interest, she shall have 
and retain all of said furniture, household, and kitchen goods, 
otherwise the same shall be partitioned; that the money in the 
State National Bank in the name of D. Wooden, together with 
the interest thereon, is community property of said D. Wooden 
and defendant, and belongs one-half to plaintiff, Oliver N. 
Wooden, and the other half to defendant, Susan Wooden; that 
the money in said bank in the name of defendant, Susan 
Wooden, is the separate property of said Susan Wooden and 
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belongs to her; that the insurance on the life of D. Wooden 
belonged and was payable as follows: The $3,000 in the name 
of Susan Wooden, and one-half of the amount in the name of 
Oscar Wooden, being $375, belongs to defendant, Susan 
Wooden, and was properly paid to her, to the estate of Oliver 
N. Wooden, plaintiff, the sum of $750, in his own name, and 
$375 in the name of his deceased brother, Oscar Wooden, 
amounting to $1,125, and that the same was properly paid to his 
said guardian.” 

The first assignment of error complains of the court’s action 
in refusing to allow plaintiff to read in evidence the following 
portion of a letter written to him by his father, D. Wooden, 
namely: “Besides Oliver, you know that I have my life insured 
for $1,500.00 in your favor.” The propositions advanced under 
this assignment are: (1) “As between heirs, where one of two 
beneficiaries dies before the death of the insured, a written 
statement or declaration, signed by the insured, showing his in- 
tention that the surviving beneficiary is to have the full amount 
of the insurance, will be treated as a designation of a new bene- 
ficiary whether in strict accordance with the rules of the insur- 
ance company or not”; (2) that “such written declaration by the 
insured evidences a gift or waiver of whatever interest the in- 
sured may have in the insurance to the surviving beneficiary”. 
There was no error in the exclusion of this testimony. It was 
irrelevant as tending to show that D. Wooden, after the death 
of Oscar Wooden, designated plaintiff, Oliver N. Wooden, as 
the beneficiary to take under the policy in question or as a gift 
of whatever interest he may have had in the insurance. The in- 
surance company in this case was a beneficial or fraternal asso- 
ciation, and its by-laws, which became a part of the insurance 
contract, prescribe the manner in which a change may be made 
in the beneficiary of a policy issued by it. Sections 23 and 24 in 
relation to the matter are as follows :— 

“Sec. 23. A policyholder of this association having designated 
his beneficiary or beneficiaries, may change the same at his 
pleasure without notice to or consent of the beneficiary or bene- 
ficiaries, by returning his policy or policies to the home office 
through the subdivision secretary of the subdivision to which 
he belongs, and informing the president and general secretary- 
treasurer, by written request over his own signature, of changes 
desired; provided that the new beneficiaries shall come within 
the classes named in section 1, for which a fee of twenty-five 
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cents will be charged. Any person or persons whether named 
as beneficiary or beneficiaries accepting or acquiring any inter- 
est in a policy or policies issued by this association do so upon 
the express terms or conditions contained in this section. 

“Sec. 24. Any member wishing to change his beneficiaries in 
his policy or policies shall do so by returning, through the insur- 
ance secretary of the subdivision to which he belongs, the policy 
or policies in his possession, with a written request over his own 
signature, giving full name and relationship of new benefieiaries, 
who must be in one of the classes designated in section I. Being 
unable to return old policy or policies, duplicates will be granted 
by members making affidavit of the facts on a form supplied by 
the home office, executed before an officer authorized by law to 
administer oaths, and waiving all benefits or rights of himself 
and his beneficiaries named in former policy or policies held by 
him, such change to be effective from the date borne by the 
request, providing beneficiaries are in one of the classes desig- 
nated in section 1 for which a fee of twenty-five cents will be 
charged.” 

No effort on the part of D. Wooden, so far as the record 
shows, was made to change the beneficiary in the policy in- 
volved in this suit in accordance with the foregoing provisions 
of the by-laws, and upon his death one-half of the amount of 
said policy became community property of himself and his wife, 
Susan Wooden. It has been uniformly held that, where the 
laws of a fraternal beneficiary association provide a method for 
changing the beneficiary named in one of its policies, that 
method is exclusive, and must be complied with. Gray vs. Sov- 
ereign Camp Woodmen of the World (Tex. Civ. App.), 106 S. 
W. 176; Flowers vs. Woodmen of the World, 90 S. W. 526, 40 
Tex. Civ. App. 593; Bollman et al. vs. Supreme Lodge Knights 
of Honor (Tex. Civ. App.), 53 S. W. 722; 29 Cyc. p. 125. What 
has been said in the discussion of this assignment disposes of 
appellant’s second assignment of error adversely to his conten- 
tion, 

Appellant’s third assignment of érror is as follows: “The 
court erred in permitting defendant, Susan Wooden, to testify 
relative to money given her by her deceased husband, and as to 
what she did with same as shown in bill of exception No. 4, 
because the same was in regard to transactions with her de- 
ceased husband and statements made by him.” The proposition 
urged under this assignment is that “appellee was not competent 
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to testify to any transaction with or statement by her deceased 
husband, unless called to do so by appellant.” The proposition 
is doubtless a correct statement of the law as contained in arti- 
cle 2302 of the Revised Statutes of 1895, but the bill of excep- 
tions reserved to the court’s ruling here complained of does not, 
in our opinion, show that the testimony admitted comes within 
the prohibition of said statute. The witness Susan Wooden was 
simply allowed to state that the money, which other witnesses 
testified had been given to her by her deceased husband, was 
used in paying for their home place and the balance of it de- 
posited by her in the bank to her own credit and that she did 
not have any means of obtaining money other than the money 
her husband gave her. In admitting the testimony, the court 
confined it to the money that other witnesses saw Susan Wood- 
en’s husband give her, and stated that he would not consider it 
from any other standpoint. The case was being tried by the 
‘court without a jury, and we fail to see how appellant could 
have been prejudiced by the statements allowed. 

Nor did the court err in finding as a fact that the $855.57 de- 
posited in the bank in appellee’s name was her separate prop- 
erty, and in rendering judgment in her favor for that amount. 
Whatever presumption there may have been that this money 
was the community property of appellee and her deceased hus- 
band, the same was very satisfactorily overcome by the testi- 
mony and said money shown to be her separate property. Texas 
Brewing Co. vs. Bisso et al. (Tex. Civ. App.), 109 S. W. 270. 

There are one or two other assignments, but it is unnecessary 
to discuss them. They disclose no reversible error. We believe 
the District Court rendered the proper judgment in the case; 
and it is affirmed. 

Affirmed. 
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SUPREME COURT OF NEW YORK. 


SpeciaAL TERM, NEw YorRK COUNTY. 


RUSSELL ) 


v8. 


PITTSBURGH LIFE & TRUST CO. ET aL.* \ 


MUTUAL INSURANCE COMPANY—TRANSFER OF ASSETS— 
INJUNCTION. 

A policyholder of a mutual life insurance company can sue to restrain 
the transfer of the assets of the company to a corporation doing 
business without the state, as such policyholder has a quasi owner- 
ship in such assets. 

[For other cases, see Insurance, Cent. Dig. § 68; Dec. Dig. § 55.] 


MUTUAL INSURANCE COMPANY—TRANSFER OF ASSETS— 
RECEIVER. 


A transfer of the assets of a mutual life insurance company to a foreign 
corporation for an inadequate consideration will be restrained, and 
a receiver appointed pendente lite to preserve such assets. 


[For other cases, see Insurance, Cent. Dig. § 68; Dec. Dig. § 55.] 


Action by one Russell against the Pittsburgh Life & Trust 
Company and the Washington Life Insurance Company. Mo- 
tion to restrain transfer of assets and for appointment of receiv- 
ers. Motion granted. 


FRANK E. CARSTARPHEN, for Plaintiff. 

Henry A. Rusino, for Defendant Pittsburgh Life & Trust 
Company. : 

PARKER, Hatcu & SHEEHAN (E. W. Hatch, of counsel), for 
Defendant Washington Life Insurance Company. 


ERLANGER, J. 

The plaintiff, claiming to be a policyholder of the Washing- 
ton Life Insurance Company, brings this action on behalf of 
himself and other policyholders of that company similarly situ- 
ated, and the application before me is for an injunction and re- 
ceiver pendente lite, founded upon these facts: The Washing- 
ton Company was incorporated in 1860 under the act of 1853, 
entitled “An act to provide for the incorporation of life and 
health insurance companies”. Laws 1853, p. 887, c. 463. It 
carried on the business for which it was organized in this state 
down to the execution of the contract of December, 1908, to 
% Decision rendered, Feb., 1909. 115 .N. Y. Sup. 950. 
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which reference will be made, and which defendants term a “con- 
tract of reinsurance”. The defendant, the Pittsburgh Life & 
Trust Company, is a Pennsylvania corporation not authorized 
to do business in this state. Its powers are very broad, em- 
bracing the right to carry on the business of a trust company 
and banking, of accident insurance, and of a health insurance 
company. It, however, has not exercised all of its powers, be- 
ing engaged only in the business of life, health, and accident 
insurance. It is to be noted that the Washington Company is 
not engaged in the business of accident insurance. In Septem- 
ber, 1908, the Pittsburgh Company acquired, by purchase, more 
than a majority of the stock of the Washington Company, which 
at that time had an outstanding paid-up capital stock of $500,- 
ooo. After obtaining this controlling interest the Pittsburgh 
Company caused the board of directors of the Washington 
Company to resign, and the new board elected and the offi- 
cers selected were substantially the same as the board and offi- 
cers of the Pittsburgh Company. The president and vice-presi- 
dent of both companies were the same. The second vice-presi- 
dent of the Washington Company was the secretary of the 
Pittsburgh Company, and the secretary of the Washington 
Company was one of the directors of the Pittsburgh Company. 
The new board of the Washington Company consisted of seven- 
teen members, a majority of whom were selected from the board 
of directors of the Pittsburgh Company. The defendants admit 
that all the stock of the Washington Company that was pur- 
chased from any source was held for the Pittsburgh Company, 
and it is alleged by them that all but forty-five shares out of ten 
thousand shares of the capital stock of the Washington Com- 
pany, are held for the Pittsburgh Company, and of these forty- 
five shares arrangements have been practically completed for 
acquiring thirty shares thereof for the Pittsburgh Company. 
The latter company thus dominating and controlling the Wash- 
ington Company, an agreement was entered into between the 
two companies on December 30, 1908, which the defendants call 
a “contract of reinsurance”, by the terms of which the Wash- 
ington Company is made to sell and transfer to the Pittsburgh 
Company, so far as known, all its properties, securities, moneys, 
all books and papers relating to policyholders, all due and ac- 
crued interest, rents, premiums, loans, notes of every kind, and 
all its interest in all premiums thereafter payable to the Wash- 


ington Company upon or by reason of any of its policies. In- 
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deed, the transfer was so comprehensive as to include all its 
furniture and fixtures: The Pittsburgh Company, in considera- 
tion thereof, undertook to reinsure and agreed to pay all the lia- 
bilities‘of the Washington Company under its outstanding poli- 
cies. Thereupon, under the title which it assumed to have ac- 
quired under this assignment, the Pittsburgh Company, on the 
day of the execution of this instrument, withdrew from the offi- 
ces of the Washington Company all of its books, records, and 
securities, and carried and removed them from this state to its 
home offices in Pittsburg. Immediately thereafter it issued a no- 
tice to the policyholders of both companies calling attention to 
“the merging of the business of the two companies”, 

Before considering the merits of the application, it is neces- 
sary to pass upon the preliminary objection, raised by the de- 
fendants, that the court has not acquired jurisdiction over the 
defendants because of the failure to make proper service, and to 
preserve their rights the defendants have appeared specially for 
the purpose of raising this objection. It is suggested by the 
plaintiff that, inasmuch as the defendants have answered to the 
merits, this objection has been waived. I cannot so hold. The 
defendants proceeded to the merits on the suggestion of the 
court that the entire matter be disposed of in one argument, with- 
out prejudice, and if the Court concluded that it had no jurisdic- 
tion over the defendants that would dispose of the motions, and 
the merits would not be considered. The papers upon these 
applications were served upon one C. P. Haviland representing 
the Washington Company. It appears that Haviland was in 
charge of the office of said company, and received and collected 
premiums, which were paid to that company at its home office, 
and there is submitted a receipt, signed as recently as January 
2, 1909, for premiums upon the policy of the plaintiff, which is 
signed by said Haviland as “cashier”. By section 431 of the 
Code of Civil Procedure service may be made upon a domestic 
corporation by delivering the summons to “the cashier” or 
“treasurer”. I am satisfied that the service upon Haviland, act- 
ing as cashier or treasurer of the Washington Company at its 
home office, was valid service upon that company. The service 
upon the Pittsburgh Company was made by delivering the pa- 
pers to F. E. Montgomery and also to C. P. Haviland. At the 
time of this service the Pittsburgh Company had not made a 
designation, pursuant to section 432 of the Code of Civil Pro- 
cedure of a person upon whom process could be served, and it 
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also appears that none of the officers specified in subdivision I 
of section 432 could be found after due diligence. The Pitts- 
burgh Company has property in this state consisting of the St. 
James Building, of the value of over $3,000,000 which is in 
charge of the said F. E. Montgomery, who collected all the 
rents of the property and had general supervision thereof, and 
who was made a director of the Washington Company after the 
Pittsburgh Company had obtained control. All the property, 
therefore, which the Pittsburgh Company had in this state, was 
managed by Montgomery, and all moneys that he collected 
and received he transmitted to that company. There was no 
officer, director, superintendent, or manager of the Pittsburgh 
Company in this state superior to Montgomery, and his man- 
agement and direction was not of a small interest, but of the en- 
tire property of the company within the state, and of the value 
mentioned. Haviland, the other party upon whom the process 
was served, collected all the premiums which were paid at the 
home office of the Washington Company and transmitted the 
moneys to the Pittsburgh Company subsequent to the date of 
the assignment of December 30, 1908. So that whatever busi- 
ness was done in this state in the interest of the Pittsburgh 
Company passed through the hands of Montgomery and Havi- 
land, and could only be transacted with these two persons; 
Montgomery managing all its tangible property and Haviland 
receiving the cash paid by way of premiums, It was reasonably 
certain that the company would be apprised of the service if 
made upon these representatives. Indeed there was no other 
person managing its property upon whom service could be 
made, 

Under the conditions presented by the proof before me, 
service could be made upon a managing agent of the corpora- 
tion or the cashier or treasurer. It may be at times difficult to 
determine when a representative of a corporation answers the 
description of managing agent; but it is clear on these facts 
that Montgomery was a managing agent of the Pittsburgh 
Company within the meaning of section 432 of the Code of Civil 
Procedure. Where a corporation has an office in this state, 
which is in charge of a person who acts for the corporation, do- 
ing business for it, and so manages its business, he is within the 
meaning of the statute “a managing agent”. Tuchband vs. C. 
& A. R. R., 115 N. Y. 437, 22 N. E. 360; Ives vs. Met. Life Ins. 


Co., 78 Hun, 32, 28 N. Y. Supp. 1030; Mullins vs. Same, 78 
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the transfer of the assets of the company to a corporation doing 
business without the state, as such policyholder has a quasi owner- 
ship in such assets. 

[For other cases, see Insurance, Cent. Dig. § 68; Dec. Dig. § 55.] 


MUTUAL INSURANCE COMPANY—TRANSFER OF ASSETS— 
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corporation for an inadequate consideration will be restrained, and 
a receiver appointed pendente lite to preserve such assets. 
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Company. 
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Defendant Washington Life Insurance Company. 
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The plaintiff, claiming to be a policyholder of the Washing- 
ton Life Insurance Company, brings this action on behalf of 
himself and other policyholders of that company similarly situ- 
ated, and the application before me is for an injunction and re- 
ceiver pendente lite, founded upon these facts: The Washing- 
ton Company was incorporated in 1860 under the act of 1853, 
entitled “An act to provide for the incorporation of life and 
health insurance companies”. Laws 1853, p. 887, c. 463. It 
carried on the business for which it was organized in this state 
down to the execution of the contract of December, 1908, to 
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which reference will be made, and which defendants term a “con- 
tract of reinsurance”. The defendant, the Pittsburgh Life & 
Trust Company, is a Pennsylvania corporation not authorized 
to do business in this state. Its powers are very broad, em- 
bracing the right to carry on the business of a trust company 
and banking, of accident insurance, and of a health insurance 
company. It, however, has not exercised all of its powers, be- 
ing engaged only in the business of life, health, and accident 
insurance. It is to be noted that the Washington Company is 
not engaged in the business of accident insurance. In Septem- 
ber, 1908, the Pittsburgh Company acquired, by purchase, more 
than a majority of the stock of the Washington Company, which 
at that time had an outstanding paid-up capital stock of $500,- 
ooo. After obtaining this controlling interest the Pittsburgh 
Company caused the board of directors of the Washington 
Company to resign, and the new board elected and the offi- 
cers selected were substantially the same as the board and offi- 
cers of the Pittsburgh Company. The president and vice-presi- 
dent of both companies were the same. The second vice-presi- 
dent of the Washington Company was the secretary of the 
Pittsburgh Company, and the secretary of the Washington 
Company was one of the directors of the Pittsburgh Company. 
The new board of the Washington Company consisted of seven- 
teen members, a majority of whom were selected from the board 
of directors of the Pittsburgh Company. The defendants admit 
that all the stock of the Washington Company that was pur- 
chased from any source was held for the Pittsburgh Company, 
and it is alleged by them that all but forty-five shares out of ten 
thousand shares of the capital stock of the Washington Com- 
pany, are held for the Pittsburgh Company, and of these forty- 
five shares arrangements have been practically completed for 
acquiring thirty shares thereof for the Pittsburgh Company. 
The latter company thus dominating and controlling the Wash- 
ington Company, an agreement was entered into between the 
two companies on December 30, 1908, which the defendants call 
a “contract of reinsurance”, by the terms of which the Wash- 
ington Company is made to sell and transfer to the Pittsburgh 
Company, so far as known, all its properties, securities, moneys, 
all books and papers relating to policyholders, all due and ac- 
crued interest, rents, premiums, loans, notes of every kind, and 
all its interest in all premiums thereafter payable to the Wash- 


ington Company upon or by reason of any of its policies, In- 
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deed, the transfer was so comprehensive as to include all its 
furniture and fixtures. The Pittsburgh Company, in considera- 
tion thereof, undertook to reinsure and agreed to pay all the lia- 
bilities of the Washington Company under its outstanding poli- 
cies. Thereupon, under the title which it assumed to have ac- 
quired under this assignment, the Pittsburgh Company, on the 
day of the execution of this instrument, withdrew from the offi- 
ces of the Washington Company all of its books, records, and 
securities, and carried and removed them from this state to its 
home offices in Pittsburg. Immediately thereafter it issued a no- 
tice to the policyholders of both companies calling attention to 
“the merging of the business of the two companies”. 

Before considering the merits of the application, it is neces- 
sary to pass upon the preliminary objection, raised by the de- 
fendants, that the court has not acquired jurisdiction over the 
defendants because of the failure to make proper service, and to 
preserve their rights the defendants have appeared specially for 
the purpose of raising this objection. It is suggested by the 
plaintiff that, inasmuch as the defendants have answered to the 
merits, this objection has been waived. I cannot so hold. The 
defendants proceeded to the merits on the suggestion of the 
court that the entire matter be disposed of in one argument, with- 
out prejudice, and if the Court concluded that it had no jurisdic- 
tion over the defendants that would dispose of the motions, and 
the merits would not be considered. The papers upon these 
applications were served upon one C. P. Haviland representing 
the Washington Company. It appears that Haviland was in 
charge of the office of said company, and received and collected 
premiums, which were paid to that company at its home office, 
and there is submitted a receipt, signed as recently as January 
2, 1909, for premiums upon the policy of the plaintiff, which is 
signed by said Haviland as “cashier”. By section 431 of the 
Code of Civil Procedure service may be made upon a domestic 
corporation by delivering the summons to “the cashier” or 
“treasurer”. I am satisfied that the service upon Haviland, act- 
ing as cashier or treasurer of the Washington Company at its 
home office, was valid service upon that company. The service 
upon the Pittsburgh Company was made by delivering the pa- 
pers to F. E. Montgomery and also to C. P. Haviland. At the 
time of this service the Pittsburgh Company had not made a 
designation, pursuant to section 432 of the Code of Civil Pro- 
cedure of a person upon whom process could be served, and it 
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also appears that none of the officers specified in subdivision 1 
of section 432 could be found after due diligence. The Pitts- 
burgh Company has property in this state consisting of the St. 
James Building, of the value of over $3,000,000 which is in 
charge of the said F. E. Montgomery, who collected all the 
rents of the property and had general supervision thereof, and 
who was made a director of the Washington Company after the 
Pittsburgh Company had obtained control. All the property, 
therefore, which the Pittsburgh Company had in this state, was 
managed by Montgomery, and all moneys that he collected 
and received he transmitted to that company. There was no 
officer, director, superintendent, or manager of the Pittsburgh 
Company in this state superior to Montgomery, and his man- 
agement and direction was not of a small interest, but of the en- 
tire property of the company within the state, and of the value 
mentioned. Haviland, the other party upon whom the process 
was served, collected all the premiums which were paid at the 
home office of the Washington Company and transmitted the 
moneys to the Pittsburgh Company subsequent to the date of 
the assignment of December 30, 1908. So that whatever busi- 
ness was done in this state in the interest of the Pittsburgh 
Company passed through the hands of Montgomery and Havi- 
land, and could only be transacted with these two persons; 
Montgomery managing all its tangible property and Haviland 
receiving the cash paid by way of premiums. It was reasonably 
certain that the company would be apprised of the service if 
made upon these representatives. Indeed there was no other 
person managing its property upon whom service could be 
made, 

Under the conditions presented by the proof before me, 
service could be made upon a managing agent of the corpora- 
tion or the cashier or treasurer. It may be at times difficult to 
determine when a representative of a corporation answers the 
description of managing agent; but it is clear on these facts 
that Montgomery was a managing agent of the Pittsburgh 
Company within the meaning of section 432 of the Code of Civil 
Procedure. Where a corporation has an office in this state, 
which is in charge of a person who acts for the corporation, do- 
ing business for it, and so manages its business, he is within the 
meaning of the statute “a managing agent”. Tuchband vs. C. 
& A. R.R., 115 N. Y. 437, 22 N. E. 360; Ives vs. Met. Life Ins. 
Co., 78 Hun, 32, 28 N. Y. Supp. 1030; Mullins vs. Same, 78 
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Hun, 297, 28 N. Y. Supp. 959. The statute does not mean that 
the whole business of the corporation shall be in charge of the 
agent, to constitute him a managing agent. ‘Every object of 
the service is attained when the agent served is of sufficient 
character and rank to make it reasonably certain that the de- 
fendant will be apprised of the service made. The statute is satis- 
fied if he be a managing agent to any extent.” Palmer vs. Penn. 
Co., 35 Hun, 369, affirmed 99 N. Y. 679. “Any person holding 
some responsible and representative relation to the company, 
such as the term ‘managing agent’ would include, might be 
served with the summons.” Coler vs. Pittsburgh Bridge Co., 
146 N. Y. 281-283, 40 N. E. 779, 780. If the object of the serv- 
ice of a summons is to advise the defendant of the commence- 
ment of the action, so that it might protect its rights, the ob- 
ject was fully accomplished in this case. Brayton vs. N. Y., L. 
E. & W. R. R., 72 Hun, 602, 25 N. Y. Supp. 264; Perrine vs. 
Ransome H. Gas Co., 60 App. Div. 32, 69 N. Y. Supp. 698; 
Young & Fletcher Co. vs. Welsbach L. Co., 55 App. Div. 16, 66 
N. Y. Supp. 1024; Persons vs. Buffalo City Mills, 29 App. Div. 
45, 51 N. Y. Supp. 645; Barrett vs. Am. Tel., etc., Co., 56 Hun, 
430, 10 N. Y. Supp. 138; affirmed 138 N. Y. 491, 34 N. E. 289; 
Pope vs. Terre Haute Car & C. Co., 87 N. Y. 137. 

Besides, it may well be claimed that the service upon Havi- 
land was service on the “cashier” or “treasurer” within the state. 
Other than Montgomery, the only person to whom moneys 
could be paid for the Pittsburgh Company—after it had ac- 
quired ownership by assignment of the property and policies of 
the Washington Company—was Haviland and such person who 
receives the money of the corporation and handles all the cash 
in the office of the company in this state is a “cashier”, within 
the meaning of this section of the Code. McCulloh vs. Paillard 
Nonmagnetic Watch Co., 60 Hun, 578, 14 N. Y. Supp. 491. In 
that case the General Term of this department said :— 

“Foreign corporations doing business in this state cannot be 
allowed to shelter themselves under the claim that they have no 
cashier, no managing agent, and no officers within the state, and 
that therefore they are at liberty to violate the rights of the 
citizens of this state with impunity. Such a claim is simply pre- 
posterous, 

While the Pittsburgh Company was not authorized to do busi- 
ness in this state it owned and through its agent managed over 
$3,000,000 of property, and by reason of a so-called merger con- 
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tract, made in this state, claimed ownership to over $50,000,000 
of policies, of which the premiums aggregated many hundreds of 
thousands of dollars. To say that the two individuals represent- 
ing that company in this state and controlling so much of its 
property and funds do not answer to the designation of “man- 
aging agent” or “cashier” or “treasurer” is, as stated in the Mc- 
Culloh Case, “simply preposterous”’. 

This brings us to a consideration of the merits. The first ob- 
jection which must be considered is whether plaintiff is a policy- 
holder of the Washington Company. The policy upon which 
plaintiff relies to give him a standing was issued on December 
15, 1890, on the application of the plaintiff. It provides that, in 
consideration of the payment of the premiums for twenty years, 
the last payment to be made September 15, 1910, the company 
insures the life of the plaintiff in the sum of $5,000, to be paid 
to his wife and children equally, or the survivor, and, if no sur- 
vivors, to plaintiff’s executors, administrators or assigns. The 
premiums have been regularly paid by him, and in the applica- 
tion which is made a part of the policy, in answer to the ques- 
tion, “To whom shall the endowment be paid in case the insured 
survived the stipulated period?” plaintiff answered that he re- 
served it to himself, and in view of that request and stipulation 
there was stamped on the side of the policy the following: “The 
full reserve on this policy shall be payable as within provided to 
the insured”—and this reserve is stated in the policy to amount 
to $1,720 at the expiration of fifteen years and $2,570 at the 
expiration of twenty years. It seems clear, therefore, that, if a 
policyholder can maintain this action the plaintiff is in a posi- 
tion to apply to the court to protect his right under the policy. 
In the policy before the court the insured has reserved to him- 
self an interest in a fund, and has therefore an immediate and 
direct personal interest. But, even if this policy were viewed as 
a contract for the benefit of persons other than the plaintiff, he 
could maintain the suit as the trustee of an express trust. Sec- 
tion 449, Code Civ. Proc.; Hunt vs. Provident Savings, etc., 
Soc., 77 App. Div. 338, 79 N. Y. Supp. 74. 

If the defendants’ contention were correct and a policy were 
issued on the life of an applicant, payable to his executors or 
administrators, there would be no one to commence an action 
to preserve the integrity of the contract of insurance during the 
lifetime of the insured. But defendants claim that, even if the 
plaintiff is a policyholder, he has no standing in a court of 
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equity for the redress sought, because, it is argued, he occupies 
the position simply as a creditor whose claim is not in judgment. 
The Washington Company, although a stock company, is con- 
ducted on the mutual plan, and the surplus of its profits above 
a limited dividend to the stockholders is equitably applied for 
the benefit of the policyholders. The policy in question has a 
reserve and surrender value which is fixed and payable at speci- 
fied periods. Although a policyholder may technically be said 
to occupy the relation of creditor to a corporation in a company 
such as this he is likened more to that of an associate or capi- 
talist furnishing the money upon which the business is con- 
ducted. Lord vs. Equitable Life Assur. Soc., 109 App. Div. 252- 
263, 96 N. Y. Supp. 10. In Brown vs. Equitable Life Assur. 
Soc., 151 Fed. 1, 81 C. C. A. 1, in which the bill charged specific 
acts of waste, mismanagement, and unauthorized diversion of 
funds, the Circuit Court of Appeals held that a policyholder had 
a right to appeal to a court of equity for relief. This action is 
not to recover upon the policy, but to prevent the diversion of 
its assets. “In a purely mutual company the whole body of 
policyholders at any given time whose policies are not yet ma- 
tured have a quasi ownership in all the assets of the corpora- 
tion, and are, like stockholders of an ordinary corporation, in 
effect cestuis que trustent.” Young vs. Equitable Life Assur. 
Soc., 49 Misc. Rep. 347-361, 99 N. Y. Supp. 446, 455; affirmed 
112 App. Div. 760, 98 N. Y. Supp. 1052. If the policyholders 
have no redress. who is there who may institute the action? The 
Pittsburgh Company, according to its affidavits, has acquired 
practically all the outstanding stocks of its vendor, and surely 
the policyholders are not compelled to stand mute and helpless 
while the property which is a trust fund for their benefit is being 
stealthily removed to a foreign state. It would be appalling if 
a court of equity in such a situation would close its doors against 
policyholders. On authority, as well as principle, the policy- 
holders have a standing to maintain this action. 

The defendants, however, seek to justify the acts complained 
of by the contention that the transaction amounts to a reinsur- 
ance, permitted by section 22 of the insurance law (Laws 1892, 
Pp. 1940, c. 690). That section provides that :— 

“Every insurance corporation doing business in this state 
may reinsure the whole or any part of any policy obligation in 
any other insurance corporation.” 

Without considering whether that would include a reinsur- 
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ance in a foreign corporation not authorized to do business in 
this state, it is very clear that :— 

“The general power to make contracts of reinsurance on its 
risks does not authorize a company to transfer all its business 
and its assets, which constitute a trust fund for its policyholders, 
to another company, and such a contract is void.” 25 Cyc. 781. 

Reinsurance does not mean a “merger”. If a company rein- 
sures its risks, it is still doing an insurance business; and the 
liability of the first insurer to the insured is not affected by the 
reinsurance. People ex rel. Continental Ins. Co. vs. Miller, 177 
N. Y. 515, 70 N. E. 10. What has been done here was not a 
mere reinsurance of a risk in “whole or in part”, but a sale and 
transfer of all the “properties, securities, and moneys”, and all 
its books and papers relating to policyholders, and every right 
which the Washington Company had in any of its policies, It 
was in effect a general assignment, and so understood by the 
parties, as indicated by their conduct. All the property of the 
Washington Company was taken possession of and removed by 
the Pittsburgh Company, and the policyholders notified that the 
companies had “merged”. If the Washington Company were 
only a stock corporation, and not so safeguarded as is an insur- 
ancy company for the protection of its policyholders, such a 
transaction as the one before the court would be condemned on 
the application of a minority stockholder, where both corpora- 
tions are controlled by the same set of directors. Farmers’ 
Loan & Trust Co. vs. N. Y. & N. R. Co., 150 N. Y. 410, 44 N. 
E. 1043, 34 L. R. A. 76, 55 Am. St. Rep. 689. A contract of in- 
surance implies that the insurance company will retain its as- 
sets in its own possession and continue its business (Mason vs. 
Cronk, 125 N. Y. 496, 28 N. E. 224); and if it disables itself 
from the performance of such contract a policyholder is excused 
from further performance on his part and is not obliged to pay 
premiums to a company which has parted with its reserve (Peo- 
ple vs. Empire Mutual Life Ins. Co., 92 N. Y. 105). Therefore 
every policyholder of the Washington Company could refuse to 
continue paying premiums, and the assignment to the Pitts- 
burgh Company was a wholesale breach of its contracts of in- 
surance. 

This condition is emphasized when it is considered that the 
company to which the policyholders of the Washington Com- 
pany are turned over is one not authorized to do business in this 
state; that it is only engaged in the insurance business since 
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1903; that its assets, as stated in its last annual report of De- 
cember 31, 1907, amounted to $4,484,406, while the Washington 
Company at that time had assets of $18,653,942.62; and that at 
that time the Pittsburgh Company had insurance in force of 
$27,123,187, while the business of the Washington Company 
exceeded that amount by over $30,000,000. The protection 
which the insurance laws of our state afford policyholders are 
not given as fully and broadly by the statutes of Pennsylvania ; 
so that by this transfer the policyholders of the New York com- 
pany are substantially transferred without their consent to the 
Pittsburgh Company. The extent of the possible injury which 
may accrue to them is readily grasped when we consider that all 
the assets of the Washington Company have now been made 
subject to claims by policyholders of the Pittsburgh Company, 
and subject, further, to the risks oi the “life, health, and accident 
insurance” business of said company and such other business as 
it may under the charter elect to conduct. Any judgment which 
may be obtained against the Pittsburgh Company may now be 
satisfied out of the assets of the Washington Company. This 
conduct of the directors of the Pittsburgh Company, acting as 
directors of the Washington Company, cannot be justified under 
the euphonious name of “reinsurance”. 

It is just to state that since the service of papers upon this 
motion the assets and securities which were carried away have 
been returned to the vaults of the Washington Company. The 
agreement, however, under which the return was made, has not 
been submitted to the Court; but the affidavit of Mr. Rubino 
states that under the terms of an agreement entered into Janu- 
ary II, 1909, not only have the assets and securities heretofore 
turned over to the Pittsburgh Company been returned, but in 
addition assets owned by the latter company exceeding in value 
the legal reserve of the Washington Company. But these assets 
and securities have not been returned as property of the Wash- 
ington Company, to enable it to conduct its business as it had 
theretofore, but only “as collateral security for the guarantee by 
the Pittsburgh Life & Trust Company of the fulfillment of the 
policy and obligations of the Washington Life Insurance Com- 
pany”. So that the title to the assets and securities still remain 
in the Pittsburgh Company, without any waiver by it of any of 
the rights it acquired by the assignment of December 30, 1908, 
and subject to all the liabilities of the Pittsburgh Company, and 
without the right or power in the Washington Company to con- 
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tinue its business. Not only that, but on the termination of this 
motion there is nothing to prevent the Pittsburgh Company from 
again removing the property out of the state. 

It is urged by the defendants that the Attorney General was 
entitled to notice of this application, as required by chapter 378, 
p. 558, Laws 1883, and the Code provisions. Notice would be 
necessary if this were an action for the dissolution of the corpo- 
ration or a distribution of its assets. This is not such an action. 
No dissolution is sought—indeed, the proceeding is to prevent 
a practical dissolution. The receiver applied for is not of the 
corporation, but of property claimed to have been unlawfully 
disposed of. The appointment works no change in the title. 
The plaintiff seeks a chancery—or, as it is sometimes called, a 
common law—receiver, not a statutory one, for the purpose only 
of maintaining the status quo. Reusens vs. Manufacturing & 
Selling Co., 99 App. Div. 214, 90 N. Y. Supp. toro; Sigua Iron 
Co. vs. Brown, 171 N. Y. 488, 64 N. E. 194; Keeney vs. Home 
Ins. Co., 71 N. Y. 396, 27 Am. Rep. 60. 

The Attorney General, however, has submitted an affidavit, 
through his deputy, from which it appears that the Superintend- 
ent of Insurance and the insurance department are engaged in 
verifying the list of assets, to determine whether they have been 
completely restored to the vaults of the Washington Company. 
Annexed to his affidavit is a letter of the Attorney General, 
bearing date January 11, 1909, wherein he states the Pittsburgh 
Company, through its attorneys, has announced its intention to 
at once make application for permission to do business in this 
state. Although a month has passed by since that letter was 
written, the Court is not advised that such application has been 
made, or, if made, granted. The Attorney General, however, 
offers no suggestion, excepting to call attention to the fact that 
a receiver will involve great expense to the company and will 
impair its credit. But this suggestion adds nothing to the situ- 
ation, because the credit of the Washington Company can 
scarcely be more seriously impaired that it has been by its own 
act since the Pittsburgh Company acquired absolute sway over 
it. The property being here, it is well to prevent its future re- 
moval. 

The Court hesitated long before concluding to appoint re- 
ceivers and to find a way to limit the relief to an injunction to 
restrain the removal of the property pendente lite. But the dif- 
ficulty is that by the assignment referred to the title to all the 
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property has changed, and pendente lite the Washington Com- 
pany cannot carry on its business without a receiver. Not only 
that, but the policyholders would, if not protected by a receiver, 
be justified in refusing to pay their premiums as they mature, 
and bring numberless actions to recover damages against the 
company for the value of their policies at the time of the so- 
called merger (People vs. Empire Mutual Life Ins. Co., supra), 
thus tending to destroy a business and its property which has 
taken almost half a century to construct and accumulate; and, 
finally, in the absence of a receiver, the assets would remain 
subject to the hazard of the business of the Pittsburgh Company 
and its policyholders and creditors. 

The motion must be granted to the extent of restraining the 
Pittsburgh Company from removing, assigning, disposing of, 
pledging, or incumbering the properties, securities, moneys, and 
assets of the Washington Company, and appointing receivers 
during the pendency of the action of the assets, properties, se- 
curities, books, papers, policies, moneys, stocks, bonds, mort- 
gages, and choses in action heretofore belonging to the defend- 
ant Washington Company, and by it assigned and delivered to 
the Pittsburgh Company, and the receivers should have au- 
thority to resume and carry on the business of the Washington 


Company until the trial, which can soon take place, to protect 
and conserve the interests of its policyholders, creditors, and 
stockholders. 

Settle order on notice, at which time receivers will be named 
and the amount of the undertaking fixed. 


McCUE ET AL. VS. NORTHWESTERN MUT. LIFE 
INS. CO. ET AL. (No. 739.)* 
(United States Circuit Court of Appeals, Fourth Circuit.) 


LIFE INSURANCE—RISKS INSURED AGAINST—EXECUTION 
OF INSURED FOR CRIME. 


The fact that an insured was legally executed for crime will not defeat 
recovery on a life policy on the ground that death by such means 
was not one of the risks insured against, where the policy was in a 
mutual company of which all policyholders became members and 
which was authorized by its charter “to make all and every insur- 
ance appertaining to or connected with life risks”, the policy con- 


* Decision rendered, Nov. 5, 1908. 167 Fed. Rep. 435. 
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tained no exception of such risk, and the general state agent of the 
company accepted payment of a premium from the insured after he 
had committed the crime for which he was afterward executed and 
while he was in prison awaiting trial. 


[For other cases, see Insurance, Dec. Dig. § 438.] 


LIFE INSURANCE—CONSTRUCTION OF CONTRACT—LAW 
GOVERNING. 


A policy of life insurance issued by a mutual company incorporated by 
a special act of the Legislature of Wisconsin which defines its pow- 
ers and obligations and makes all policyholders, their heirs and 
assigns, members so long as they remain insured, with the right to 
vote and share in dividends earned, which policy shows on its face 
that it was issued at the office of the company in Wisconsin and is 
payable there, is a Wisconsin contract, and the rights of the parties 
are governed by its laws. 


[For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.] 


LIFE INSURANCE—RISKS INSURED AGAINST—EXECUTION 
OF INSURED FOR CRIME. 


A policy of life insurance was issued by a Wisconsin corporation au- 
thorized by its special charter to “make all and every insurance 
appertaining to or connected with life risks” without limitation. 
The policy was a Wisconsin contract, construable and enforceable 
under its laws. By the rule of public policy established by the de- 
cisions of the state Supreme Court the manner of death of an in- 
sured does not avoid the policy where third persons are benefici- 
aries, in the absence of any provision in the policy to that effect. 
Held, that the fact that the insured was executed for a crime did 
not bar a recovery on the policy by his heirs, where it contained no 
provision excluding such risk. 


[For other cases, see Insurance, Dec. Dig. § 438.] 
Waddill, D. J., dissenting. 


ELLINGER VS. EQUITABLE LIFE ASSUR. SOCIETY 
OF UNITED STATES.* 


(Supreme Court of Wisconsin.) 


SURPLUS AND PROFITS—RIGHTS OF POLICYHOLDER— 
ACCOUNTING—PLEADING. 


The amount of surplus and profits to be apportioned to a semi-tontine 
life policy being a matter peculiarly within the knowledge of the 
company, and not within the knowledge of a policyholder disputing 
the company’s adjustment, he may, if he so elect, plead by claiming 
an indeterminate or indefinite sum approximating a stated amount, 
and cast the burden upon the company to account for the surplus 
and profits promised by the contract of insurance. 


[For other cases, see Insurance, Dec. Dig. § 629.] 
%* Decision rendered, March 9,1909. 120 N. W. Rep. 235. 
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LALLY VS. PRUDENTIAL INS. CO. OF AMERICA.* 


(Supreme Court of New Hampshire. Hillsborough.) 
a ee FOR PAYMENT— 


Where an insurance company had on seven occasions during the pre- 
vious year received weekly premiums from four to ten weeks over- 
due, so as to lead insured to believe that payment of the premiums 
at the time stipulated for in the policy would not be insisted on, it 
could not subsequently refuse to receive a payment because over- 
due, unless it had withdrawn the privilege and had given insured 
reasonable opportunity to act before the withdrawal took effect, 
even though the former late payments were received while insured 
was in good health and the tender refused was made when she was 
critically ill, especially in cases of industrial policies for small 
amounts where the annual premiums are nearly Io per cent of the 
sum insured, and the persons insured are not persons skilled in 
business. 


[For other cases, see Insurance, Cent. Dig. § 1056; Dec. Dig. § 302.] 
* Decision rendered, Feb. 2,1909. 72 Atl. Rep. 208. 


0 


STARK VS. NORTHWESTERN NAT. LIFE INS. CO.* 
(United States Circuit Court, D. Minnesota, Fourth Division.) 


REINSURANCE—RIGHTS OF POLICYHOLDERS REINSURED. 


A contract of reinsurance between two life insurance companies was 
expressly conditioned to be subject to the articles of incorporation 
and by-laws of the reinsuring company, as they then existed or 
might thereafter be amended. Thereafter the reinsuring company 
duly enacted a by-law reducing the benefits to be paid on a certain 
class of policies to the amount of insurance actually paid for accord- 
ing to standard tables, and at once notified all policyholders affected 
by this by-law of its enactment and effect. Held, that a policyholder 
of the reinsured company, who accepted the reinsurance and after 
notice of the by-law continued to make premium payments to the 
reinsuring company without dissent, was bound by this by-law, and 
the benefits recoverable under her contract were limited to the 
amount fixed by the by-law. 


[For other cases, see Insurance, Dec. Dig. § 678.] 
*% Decision rendered, Feb. 20,1909. 167 Fed. Rep. 191. Syllabus by the Court. 


—-———-$e@ ———_— 


MUTUAL BENEFIT LIFE INS. CO. VS. O’BRIEN.* 
(Court of Appeals of Kentucky.) 


LIFE INSURANCE—EXTENDED INSURANCE. 


Where insured, in a life policy giving him the option to surrender the 
policy for its cash surrender value or for a paid-up policy, did not 


* Decision rendered, March 3,1909. 1168S. W. Rep. 750. 
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exercise either option, the insurance was automatically extended on 
the date of default in payment of the premiums as provided in the 
policy. 


[For other cases, see Insurance, Cent. Dig. § 935; Dec. Dig. § 367.] 
CONTRACTS—CONSTRUCTION. 


A contract of insurance measures the rights of the parties thereto, un- 
less the contract is illegal. 


[For other cases, see Insurance, Cent. Dig. § 172; Dec. Dig. § 124.] 


LIFE INSURANCE—DIVIDENDS. 


The only right which the holder of a life policy has to dividends comes 
from his contract. 


[For other cases, see Insurance, Cent. Dig. § 1305; Dec. Dig. § 520.] 


LIFE INSURANCE—RIGHTS ON DEFAULT—EXTENDED IN- 
SURANCE—DIVIDENDS. 

A life policy provided that on default in the payment of premiums it 
would be extended, without participation in surplus, for the full 
amount of the policy, and that payment of declared dividends was 
conditioned on the payment of the premiums. In July, 1902, insured 
was reinstated after nonpayment of premiums, and he paid a part 
of the matured premiums in cash and gave a note for the balance. 
He failed to pay the premium of October, 1902. Held, that divi- 
dends declared by insurer for 1902 were properly excluded in deter- 
mining the balance applicable to extended insurance. 


[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.] 


LIFE INSURANCE—FOREIGN COMPANIES—LOCAL LAWS— 
DIVIDENDS. 


St. 1909, § 659, defining the rights of insured in life policies after the 
payment in cash of three full years’ premiums, etc., though applica- 
ble to a foreign insurance company, does not affect the rights of 
insured in a foreign insurance company who has not paid in cash 
the premiums for three years. 


[For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.] 


LIFE INSURANCE—CONTRACTS—VALIDITY. 


A clause in a life policy, providing for extended insurance for such term 
as the amount of the cash surrender value of the policy will pur- 
chase, and providing that the cash surrender value shall be com- 
puted by deducting 1 per cent of the amount insured and dividend 
additions from the net reserve, etc., is not invalid so far as it per- 
mits the deduction of 1 per cent of the amount of the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.] 


LIFE INSURANCE—CONTRACTS—CONSTRUCTION. 


Insured, in a life policy stipulating for extended insurance from date of 
default i in premium payments ‘‘without participation in surplus”, etc., 
is not entitled to have applied for the purchase of extended insur- 
ance any part of the surplus on hand at the end of the year in which 
he defaulted in payment of his premium. 


[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.] 
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RYAN VS. FIREMEN’S MUT. BENEV. ASS’N NO. 1. 
JERSEY CITY.* 


(Supreme Court of New Jersey.) 


MUTUAL BENEFIT—DESIGNATION OF BENEFICIARY. 


The right of a member of a beneficial organization to designate a bene- 
ficiary is limited to the class with whom the association may lawfully 
contract to pay benefits, and therefore the assignment, by a mem- 
ber, of a benefit payable on his death to a person not within the 
class enumerated in the law under which the association was incor- 
porated is void, and cannot be enforced by the assignee. 


[For other cases, see Insurance, Cent. Dig. §§ 1875, 1932; Dec. Dig. 
§§ 728, 769.] 


* Decision rendered, Feb. 23, 1909. 72 Atl. Rep. 53. Syllabus by the Court. 













Oe 


HIGGENS VS 







. SUPREME CASTLE OF HIGHLAND 
NOBLES. (No. 15,506.)* 
(Supreme Court of Nebraska.) 


MUTUAL BENEFIT — ACTIONS—BURDEN OF PROOF—MIS- 
REPRESENTATION—APPLICATION WRITTEN BY AGENT. 

The burden of proof is upon the defendant to establish a plea of for- 
feiture in an action upon an insurance policy or a benefit certificate, 
and in this case the evidence is examined, and held to sustain the 
judgment of the District Court. 

[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 


* Decision rendered, Feb. 20,1909. 120 N. W. Rep. 137. Syllabus by the Court. 

















———_——__ $e @-_____—__ 








VALLEROY VS. KNIGHTS OF COLUMBUS.* 
(St. Louis Court of Appeals. 










Missouri.) 


FRATERNAL INSURANCE—WARRANTIES AS TO HEALTH. 
Answers in an application for insurance in a fraternal benefit associa- 

tion, which under Rev. St. 1899, § 1408 (Ann. St. 1906, p. III), is not 
within the general insurance laws, as to the health of an insured, 
are warranties, and, if untrue, avoid the policy, whether the matters 
misrepresented contributed to the death or not. 


[For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723.] 
BENEFIT INSURANCE—CONSTRUCTION OF CONTRACT— 
FOREIGN LAWS. 


In case of foreign fraternal benefit associations doing business in the 
state, the court may look to the laws of their home state for the 
} effect to be given their contracts. 


[For other cases, see Insurance, Dec. Dig. § 712.] 















% Decision rendered, Feb. 23, 1909. 116 S. W. Rep. 1130. 





Life.] Carter vs. Bankers’ Life Ins. Co. 589 


CARTER VS. BANKERS’ LIFE INS. CO. (No. 15,467.)* 
(Supreme Court of Nebraska.) 


ACTIONS—VENUE. 


An action against a domestic insurance company may be brought in 
any county of this state where the cause of action or any part there- 
of arose, and summons therein may be issued to and served in any 
other county, although there is but a single defendant to the suit. 


[For other cases, see Insurance, Cent. Dig. § 1536; Dec. Dig. § 618.] 


LIFE—CONTRACT. 


Where written application for a twenty-payment life insurance policy 
is made to a company, one of its provisions being that the applica- 
tion, together with the applicant’s statement made to the examining 
physician and the policy that may be issued, shall be the contract be- 
tween the applicant and the company, and said application is re- 
jected by the company, which makes a counter proposition to insure 
the applicant and to issue him a ten-payment policy upon the pay- 
ment of an additional premium, which proposition is accepted and 
the additional premium paid, a contract of insurance comes imme- 
diately into existence, even though no policy of insurance was then 
or afterward issued. 

[For son, cases, see Insurance, Cent. Dig. §§ 201, 225; Dec. Dig. §§ 
130, 136.] 


ae - ales TO ISSUE POLICY—ACTIONS FOR DAM- 


Where an oral contract of insurance has been made and the premium 
paid and the company refuses to issue a policy as required by the 
terms of the contract, an action for damages for such breach of con- 
tract may be maintained by the party in whose favor the insurance 
was effected. 


[For other cases, see Insurance, Cent. Dig. § 192; Dec. Dig. § 128.] 


LIFE POLICY—OFFICERS TO BE SIGNED BY. 


Section 15, c. 52, p. 332, Acts 1903, requiring “all policies and contracts 
of whatever kind for life insurance” to be signed by the president 
or vice-president and by the secretary or assistant secretary of such 
eee applies only to companies formed under the provisions of 
that act 


[For other cases, see Insurance, Cent. Dig. §§ 212, 213; Dec. om § 133.] 
% Decision rendered, March 20, 1909. 120 N. W. Rep. 455. 


——— $+ @____—_- 


TRINITY LIFE & ANNUITY SOCIETY VS. LOVE, 
BANKING COM’R.* 
(Supreme Court of Texas.) 


FRATERNAL INSURANCE—CERTIFICATES TO DO BUSI- 
NESS—STATUTES. 


Under sections 6-8 enacted in 1899 (Laws 1899, p. 195, ¢. 115), author- 
izing a suit by the Attorney General to enjoin a fraternal benefit 


% Decision rendered, Feb. 3, 1909. 1168S. W. Rep. 1139. 
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association from doing business on its failure to make required 
reports, or pay any judgment against it, requiring every association 
within the act to pay specified fees in connection with its entrance 
into the state, and prohibiting any person from soliciting for such 
association, without first obtaining from the Commissioner of In- 
surance a certificate of authority showing that the association has 
complied with the act, a fraternal benefit association, which has 
filed with the Secretary of State its charter as required by section 
14, may begin and continue to do business, until enjoined in the 
suit of the Attorney General, and the Commissioner of Insurance, 
on an association complying with the act, must issue to an agent 
thereof a certificate of authority; but the Commissioner is not re- 
quired to issue a certificate allowing the association to do the busi- 
ness “for which it was organized and chartered”. 


[For other cases, see Insurance, Cent. Dig. § 1828; Dec. Dig. § 690.] 





—_—$e@—___——_- 


CONANT ET AL. VS. BOSTON CHAMBER OF COM- 
MERCE ET AL.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


MUTUAL BENEFIT SOCIETIES—RIGHT TO PROCEEDS. 


Where the by-laws of a benefit association provided that upon the 
death of a participating member an assessment should be levied 
upon the survivors of the class to raise a gratuity fund for the 
benefit of his family, not to exceed a fixed sum, which a member 
could not assign, or by anticipation charge with the payment of 
debts, upon a member’s death no discretionary power was vested 
in the association to withhold the fund from those who were enti- 
tled to take, and those entitled thereto had a vested equitable right 
to possession. 


[For other cases, see Insurance, Cent. Dig. § 1967; Dec. Dig. § 793.] 


MUTUAL BENEFIT INSURANCE—PROCEEDS—RIGHTS OF 
CREDITORS. 

The vested equitable right of beneficiaries in the gratuity fund of a 
benefit_association could be reached by their creditors in equity, 
under Rev. Laws 1902, c. 159, § 3, cl. 7, giving the Superior and Su- 
preme Judicial Courts jurisdiction in equity of suits by creditors to 
reach, and apply in payment to a debt, legal or equitable interests 
of a debtor which cannot be reached or taken on execution in an 
action at law, etc. 

[For other cases, see Insurance, Cent. Dig. § 1976; Dec. Dig. 797.] 


* Decision rendered, March 29, 1909. 87 N. E. Rep. 906. 





IOWA LIFE INS. CO. VS. HAUGHTON. 
(Appellate Court of Indiana.) 


4 LIFE INSURANCE—FALSE ANSWERS IN APPLICATION— 
BURDEN OF PROOF 


Defendant in an action on a » Bile policy has the burden of showing al- 
leged false answers to the medical examiner, asserted as a defense. 


[For other cases, see Insurance, Cent. Dig. § 1656; Dec. Dig. § 646.] 
% Decision rendered, March 19, 1909. 87 N. E. Rep. 702. 


(No. 6,318.)* 
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LIFE are clea BY COM- 
PANY AGENT 

In making the a ais for life insurance, interpreting, recording, 
and reporting to the company the answers, the examiner is the 
agent of the company; and, he and the soliciting agent being in- 
formed of the facts, and putting down wrong answers, the company 
cannot by reason thereof defeat recovery on the policy. 


[For other cases, see Insurance, Cent. Dig. § 1000; Dec. Dig. § 379.] 
CONSTRUCTION OF CONTRACTS. 


Insurance contracts are to be strictly construed against the company 
when this is necessary to prevent forfeiture; and where there is a 
question of warranty, and the words admit of two interpretations, 
that most favorable to insured will be adopted. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 
ee OF AN- 


In case of an answer in a medical examination for life insurance, “I am 

* * to the best of my knowledge and belief in sound physical 

ciadien the warranty of the answers to be true is one only of 
the bona fide belief, 


[For other cases, see Insurance, Cent. Dig. § 564; Dec. Dig. § 264.] 


LIFE INSURANCE—EXAMINATION—“INSANITY”. - 

Insanity in the question in an examination for life insurance as to 
whether insured’s father had “insanity or other hereditary disease” 
refers to a disordered mind from a diseased or defective brain, and 
not necessarily to a mere temporary mental disturbance during a 
weakened condition from typhoid fever. 

[For other cases, see Insurance, Cent. Dig. § 681; Dec. Dig. § 291.] 

[For other definitions, see Words and Phrases, vol. 4, pp. 3635-3644; 
vol. 8, p. 7688.] 

ACTION ON LIFE POLICY—EVIDENCE—KNOWLEDGE OF 
EXAMINER. 

As tending to show knowledge of the medical examiner of a life insur- 
ance company that insured had been operated on, statements of 
the soliciting agent to another, who had been operated on, that that 
did not make any difference, that insured had also been operated on, 
that he wanted them both to take policies, and that he would see 
the medical examiner, are admissible, in connection with testimony 
that at the subsequent examination of insured he said to the exam- 
iner, in answer to a question as to whether he had been operated 
on, “You know I have, and I suppose that will bar me from insur- 
ance”, and the examiner said he would fix that. 


[For other cases, see Insurance, Cent. Dig. § 1681; Dec. Dig. § 655.] 
———_—_oe@___—_- 


CENTRAL LIFE ASSUR. SOCIETY OF UNITED 
STATES VS. MULFORD.* 
(Supreme Court of Colorado.) 
LIFE INSURANCE—CONTRACTS—FRAUD. 
If a life insurance agent made fraudulent representations to insured 


* Decision rendered, Feb. 1,1909. 100 Pac. Rep. 423. 
VoL, XXXVIII.—39. 
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which were material and an inducement to the contract, insured 
could rescind if he was not a fault and did equity. 


[For other cases, see Insurance, Cent. Dig. § 534; Dec. Dig. § 247.] 
LIFE INSURANCE—CONTRACTS. 


Insured, under a life insurance contract, was not entitled to rescind, 
and to a return of the premium paid, for the company’s failure to 
oo him a commission on other business as agreed, where he broke 

his agreement to assist in obtaining business. 


[For other cases, see Insurance, Dec. Dig. § 247.] 


ANCIENT ORDER OF THE PYRAMIDS ET AL. 
VS. DIXON.* 


(Supreme Court of Colorado.) 


ACTION ON POLICY—PLEADING—GENERAL DEMURRER. 


In an action by insured’s widow on a life certificate which was payable 
to a debtor as security, wherein the complaint alleged the making 
of proofs of loss by plaintiff, instead of by the debtor, the failure 
to allege payment of the debt before the death of insured cannot be 
raised by general demurrer. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


ACTION ON POLICY—DEFENSES. 


An insurance order, after issuing a life certificate payable to a debtor of 
insured as security and receiving the benefit of the completed con- 
tract, cannot plead, in defense to an action thereon, that it had no 
authority to issue the certificate to said debtor. 


[For other cases, see Insurance, Cent. Dig. §§ 75, 1837; Dec. Dig. § 724; 
Corporations, Cent. Dig. § 1556 .] 


% Decision rendered, March 1, 1909. 100 Pac, Rep. 427. 


MIDDLESTADT VS. GRAND LODGE OF ORDER OF 
SONS OF HERMAN ET AL. (DAILY ET AL., 
INTERVENERS.)* 


(Supreme Court of Minnesota.) 


BENEFIT INSURANCE—SELECTION OF BENEFICIARY. 


Where the constitution of a benevolent association names the persons 
from whom a member may select a beneficiary to receive an insur- 
ance fund, and provides that any beneficial certificate issued to any 
other person shall be null and void, but reserves the right to the 
member to change the beneficiary already named and dispose of the 


* Decision rendered, Feb. 26,1909. 120 N. W. Rep. 37. Syllabus by the Court. 
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proceeds of the certificate by a will, a designation of any person not 
within any of the classes named, other than by will, is null and void. 


[For other cases, see Insurance, Dec. Dig. § 775.] 


BENEFIT CERTIFICATE—DISPOSAL OF PROCEEDS BY WILL 


Where the member of a beneficial association disposes of the proceeds 
of a beneficial certificate by will it is not necessary that the party 
thus receiving the fund shall have had an insurable interest in the 
life of the insured. 


[For other cases, see Insurance, Dec. Dig. § 775.] 


BENEFIT CERTIFICATE—DISPOSAL OF PROCEEDS BY WILL 


When a member of a beneficial association, with the consent of the as- 
sociation, has inserted in the certificate the name of a person whom 
he was not authorized by the constitution to name as beneficiary, 
and thereafter by will bequeaths the proceeds of the certificate to 
the person thus illegally designated, the fact that such person was 
illegally named as beneficiary is of no consequence, as the fund 
passes by testamentary disposition, and not by virtue of the desig- 
nation. 


[For other cases, see Insurance, Dec. Dig. § 775.] 


09 


PINE VS. SUPREME CIRCLE BROTHERHOOD OF 
THE UNION.* 
(Supreme Court of New Jersey.) 


BENEFIT SOCIETY —ACTION TO RECOVER BENEFITS—DEC- 
LARATION. 


A count of plaintiff’s declaration sets out that one Pine was a beneficial 
member of the defendant society, and as such was a member of the 
death benefit fund of the society; that the plaintiff is the sole bene- 
ficiary of Pine; that Pine is dead; and that the plaintiff as sole 
beneficiary is entitled to the death benefit fund. 


Held, that the count is bad on demurrer in failing to state what class of 
persons is legally entitled to the death benefits of deceased mem- 
bers, and that the plaintiff comes within that class, and is’ the sole 
member of the class, and therefore the sole beneficiary. 


[For other cases, see Insurance, Dec Dig. § 815.] 
% Decision rendered, Feb. 23, 1909. 71 Atl. Rep. 1130. Syllabus by the Court. 


———_——_ $+ @ —__—_- 


COULTER VS. INDEPENDENT ORDER OF 
FORESTERS. (No. 24.)* 
_ (United States Circuit Court, E. D. Pennsylvania.) 
AGENCY CONTRACT—TERMINATION—RULES AND BY- 
LAWS. 


One of the laws of a mutual benefit society provided that the’ chief 
ranger should have general management of the affairs of the order, 


% Decision rendered, Jan. 25,1909. 166 Fed. Rep. 805. 
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and should appoint from time to time such subordinates as the in- 
terest of the order might require, who should perform the duties 
assigned to them from time to time by the chief ranger or by the 
executive council, Another provision declared that the person so 
employed should receive a salary or allowance from time to time, 
determined by the supreme chief ranger or by the executive coun- 
cil, and that such chief ranger should have power to remove and 
discharge from time to time any person he may have appointed or 
employed under such provision. Held, that the chief ranger, hav- 
ing employed plaintiff as state manager until the next meeting of the 
supreme court of the order, had power to terminate the contract 
prior to that time in good faith, for the good of the order. 


[For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.] 


PATTERSON VS. SUPREME COMMANDERY UNITED 
ORDER OF GOLDEN CROSS OF THE WORLD.* 


(Supreme Judicial Court of Maine.) 


MUTUAL BENEFIT INSURANCE—MEMBERSHIP. 


The by-laws of the defendant fraternal beneficiary organization pre- 
scribe the following steps to be taken by one desiring to become a 
member of the soicety: He makes a written application. His ap- 
plication is balloted upon. If the applicant is “elected to receive 
the degrees’, he is then examined in respect to his physical condition 
by the subordinate commandery medical examiner. If the result of 
this examination is favorable, he is initiated into the commandery 
with ritualistic ceremonies, having first paid certain fees and dues, 
including one assessment to the benefit fund. The application and 
medical examination are then forwarded to the supreme medical di- 
rector of the organization for his approval or disapproval. If he 
approves, the application is returned to the subordinate commandery 
by him, and is sent by the proper officer to the supreme keeper of 
records, and the initial assessment for the benefit fund, paid by the 
applicant before initiation, together with assessments, paid by mem- 
bers, generally on the first day of the following month, is forwarded 
to the supreme treasurer on or before the 1oth day of the month. 
But the by-laws provide that no rights of membership in the order 
shall accrue by initiation, nor shall the applicant or his beneficiary 
possess any claim on the benefit fund, nor shall a benefit certificate 
be issued to the applicant, until said application has been approved 
by the supreme medical director, and shall have been sent by the 
keeper of records of the subordinate commandery to the supreme 
keeper of records. All the requirements hereinbefore mentioned 
having been performed and complied with, the applicant shall be re- 
ceived into membership in the order. The plaintiff was the intended 
beneficiary of one Patterson, who made application for membership 
in a subordinate commandery and pursued the several steps above 
mentioned, and on September 27, 1906, was duly initiated. His 
application and medical examination were forwarded to the su- 
preme medical examiner who, on the next day, September 28th, 
approved the same. But earlier in the same day, Patterson was 
accidentally killed. Held, that the approval of the application by 
the supreme medical director was a condition precedent to beneficial 
membership, and, as such approval was not had in the lifetime of 


% Decision rendered, Sept. 12,1908. 71 Atl. Rep. 1016. 
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the applicant he never became a beneficial member and his benefi- 
ciary has no claim on, the benefit fund. 


[For other cases, see Insurance, Cent. Dig. § 1834; Dec. Dig. § 604.] 


MUTUAL BENEFIT—MEMBERSHIP. 

The failure of the subordinate commandery to return or tender back 
the assessment advanced by Patterson does not estop the defendant 
from making this defense. Since Patterson never was a beneficial 
member it did not lie in the power of any of the defendant’s officers 
by acts or omissions to make him a member in effect. 


[For other cases, see Insurance, Dec. Dig. § 724.] 
' 


———_——_ $+ @—_____—_- 


EQUITABLE LIFE ASSUR. SOC. OF THE U. S., PETI- 
TIONER, VS. J. WILLCOX BROWN. (No. 74.)* 


(United States Supreme Court.) 


ACCOUNTING IN EQUITY—WINDING UP. 


A court of equity is bound to take all the facts into consideration and 
to weigh the relative advantages and disadvantages of granting an 
accounting and appointing a receiver to wind up the _ business 
of a mutual life insurance company at the suit of a policyholder 
because of the wrongdoing of its former officers and directors, as- 
suming that jurisdiction exists to grant such relief. 


[For other cases, see Insurance, Cent Dig. § 56; Dec. Dig. § 48.] 


ACCOUNTING IN EQUITY—WINDING UP. 


The fact that the stockholders in a mutual life insurance company claim 
in a pending suit to own the entire surplus, which claim the com- 
pany fails to deny, does not authorize a suit in equity by a policy- 
holder entitled to participate equitably in the distribution of the 
surplus according to methods and principles adopted by the com- 
pany, for an accounting and the appointment of a receiver to wind 
up its affairs, based upon the mismanagement and misappropriation 
by its officers and directors. 


[For other cases, see Insurance, Cent Dig. § 56; Dec. Dig. § 48.] 


RIGHTS OF INSURED—ACCOUNTING IN EQUITY—WRONG- 
DOING BY OFFICERS OR AGENTS. 

Wrongdoing by the officers and directors of a mutual life insurance 
company gives no jurisdiction for an accounting in equity as be- 
tween the company and a policyholder, in the absence of any trust 
relation between them. 

{For other cases, see Insurance, Dec. Dig. § 156. Account, Cent. Dig. 
§ 1, 14, 20, 21.] 


RIGHTS OF INSURED—SURPLUS IN MUTUAL COMPANY— 
TRUST FOR POLICYHOLDER. 


Waste and misappropriation of the moneys of a mutual life insurance 
company by its officers or directors before such moneys reach the 
surplus fund, and before any distribution to policyholders is made, 
do not authorize a suit in equity to establish a trust in favor of a 





* Decision rendered, March 1, 1909. 29 Sup. Rep. 404. 
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policyholder, in the absence of any trust relation between the com- 
pany and the policyholder resulting from the policy. 


[For other cases, see Insurance, Cent. Dig. § 1305; Dec. Dig. § 520.] 


SURPLUS IN MUTUAL COMPANY—TRUST FOR POLICY- 
HOLDER. 


There is no trust relation in New York between a mutual life insurance 
company and a policyholder entitled to participate equitably in the 
distribution of the surplus according to such methods and princi- 
ples as shall be adopted by the company. 


[For other cases, see Insurance, Cent. Dig. § 1305; Dec. Dig. § 520.] 


ACCOUNTING IN EQUITY—DISTRIBUTION OF SURPLUS IN 
MUTUAL COMPANY. 


Frauds and mismanagement by the officers and directors of a mutual life 
insurance company do not entitle a policyholder to an accounting 
and distribution of the surplus in any other manner, or at any other 
time, or in any other amounts, than as provided for in the contract 
of insurance, where, by such contract, he is entitled to participate 
equitably in ‘the distribution of some part of the surplus, according 
to such principles and methods as shall be adopted by the company. 


[For other cases, see Insurance, Cent. Dig. § 1305; Dec. Dig. § 520.] 


MUTUAL COMPANY—WINDING UP. 


The appointment of a receiver and a real, though not formal, dissolution 
of a mutual life insurance company, and the distribution of _ its 
assets, cannot be had at_ the instance of a policyholder entitled to 
participate equitably in the distribution of the surplus, because the 
surplus fund is not as large as it should have been, owing to the 
misconduct of the company’s officers, and because the company has 
not distributed as much of the surplus as complainant deems him- 
self entitled to, by reason of such misconduct, where no trust re- 
lation exists between the policyholder and the company, and no 
claim is made that the apportionment made is inequitable as be- 
tween the policyholders, or is based upon erroneous principles. 


[For other cases, see Insurance, Cent Dig. § 56; Dec. Dig. § 48.] 


ACCOUNTING IN EQUITY—WINDING UP—INSOLVENCY. 


No case for an accounting or for the appointment of a receiver to wind 
up the affairs of a mutual life insurance company is made by allega- 
tions of insolvency contained in a bill filed by a policyholder, which 
are based upon the idea that the company itself is liable to policy- 
holders for frauds or wrongdoing committed by the officers or di- 
rectors against the company, and in their personal interests. 


[For other cases, see Insurance, Cent Dig. § 56; Dec. Dig. § 48.] 


——— —— eq --——-- 


CRAIG VS. WESTERN LIFE INS. CO.* 
(St. Louis Court of Appeals. Missouri.) 


ASSESSMENT INSURANCE—RIGHT TO LEVY ASSESSMENTS. 


The right of an assesment life insurance company to assess its policy- 
holders is strictly construed, and it can only be exercised when the 
conditions prescribed in the contract of insurance exist. 


[For other cases, see Insurance, Cent. Dig. § 416; Dec. Dig. § 191.] 
*% Decision rendered March 9, 1909. 1168S. W. Rep. 1113. 
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ASSESSMENT INSURANCE—LIABILITY OF MEMBERS. 


Members of a mutual insurance company cannot be assessed to pay de- 
mands for which their contracts do not make them responsible, 
such as policies held by members in a different class of risks. 


[For other cases, see Insurance, Dec. Dig. § 190.] 


ASSESSMENT INSURANCE—LIABILITY OF MEMBERS. 


Where an assessment life insurance company assumed liabilities not 
only on assessment policies but on regular old-line policies, the two 
classes of policies rested on independent bases, and neither their 
proceeds nor their liabilities should be commingled, and losses ac- 
cruing on the old-line policies must be paid out of premiums col- 
lected from them, and not from assessments levied on the holders 
of assessment policies. 


[For other cases, see Insurance, Dec. Dig. § 190.] 


ASSESSMENT INSURANCE—LIABILITY OF MEMBERS. 


The constitution of an assessment life insurance company provided for 
death and contingent funds, and declared that no assessments should 
be made as long as the money in the death fund paid losses. The 
company wrote regular old-line policies, and subsequently acquired 
the business of another company issuing old-line policies. It 
treated the death fund obtained from assessments against holders 
of assessment policies as available to pay old-line policies and paid 
old-line policies therefrom. Held, that it could not treat the death 
fund as exhausted because it paid old-line policies therefrom, and 
could not levy an assessment on holders of assessment policies so 
long as the death fund would have been sufficient to pay assess- 
ment policies, if the fund had not been used to pay old-line policies, 
though the company claimed that the death fund was indebted to 
the contingent fund, to which fund the premiums on the old-line 
policies were applied. 


[For other cases, see Insurance, Dec. Dig. § 190.] 


SMAIL VS. COURT OF HONOR.* 
(Kansas City Court of Appeals. Missouri.) 


BENEFICIAL INSURANCE—CERTIFICATE AS CONTRACTS 
OF INSURANCE. 


Death benefit certificates are contracts of insurance, subject to the rules 
of construction and interpretation applicable to such contracts. 


[For other cases, see Insurance, Cent. Dig. § 1870; Dec. Dig. § 726.] 


BENEFICIAL INSURANCE—VESTED RIGHTS OF INSURED 
AND BENEFICIARY. 

During the life of an insured member, his beneficiary has no vested 
right in the insurance; but he has a property right conferred by his 
certificate which cannot be destroyed or abridged without his con- 
sent clearly and unequivocally expressed. 


[For other cases, see Insurance, Cent Dig. § 1848; Dec. Dig. § 711.] 
% Decision rendered March 1, 1909. Rehearing denied, March 29, 1909. 1178S. W. Rep. 116. 
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BENEFICIAL INSURANCE—AMOUNT PAYABLE IN CASE OF 
a OF SUBSEQUENT AMENDMENT OF 


A death benefit certificate bound the insured to “strictly comply with 
the constitution, laws and rules thereof now in force, or to be here- 
after enacted, amended or adopted”, and the application agreed that 
laws subsequently enacted should become a part of the contract of 
indemnity and “govern all rights thereunder”. Held, that the as- 
sured did not thereby consent that the society might impair or com- 
pletely destroy his rights under the contract, but only that such rules 
and regulations might be adopted as were best suited, in the soci- 
ety’s judgment, to effectuate and maintain his vested rights, and hence 
the certificate was not affected by a subsequent amendment of a by- 
law reducing the amount otherwise payable in case of suicide com- 
mitted in delirium resulting from illness. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 
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FIRE. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


BOSTON CO-OPERATIVE BANK 
v8. 


AMERICAN CENT. INS. CO.* 


OWNERSHIP OF PROPERTY—MORTGAGE—"SALE”. 


A sale to himself by a mortgagee of the mortgaged property under a 
power of sale without insurer’s consent was a “sale”, within a fire 
policy provision that the policy should be void on sale of the prop- 
erty without insurer’s assent though the policy was made payable to 
the mortgage as its interest might appear. 


[For other cases, see Insurance, Cent. Dig. § 815; Dec. Dig. § 328.] 
[For other definitions, see Words and Phrases, vol. 7, pp. 6304-6305; vol. 
8, p. 7793] 

Appeal from Superior Court, Suffolk County; Edward P. 
Peirce, Judge. 

Action by the Boston Co-operative Bank against the Ameri- 
can Central Insurance Company. From a judgment for defend- 
ant, plaintiff appeals. Affirmed. 


WALTER SoREN, for Appellant. 
F. W. Brown and W. L. Came, for Appellee. 


. KNowLtTon, C. J. 

This action is upon a policy of fire insurance in the 
Massachusetts standard form, containing a condition that “this 
policy shall be void if, * * * without the assent in writing or 
in print of the company, * * * the said property shall be 
sold”, etc. The policy was upon a building, and was issued to 
one Lane, who then owned the property, subject to a mortgage 
to the plaintiff, and the policy was made payable to the plain- 
tiff, “mortgagee, as its interest may appear”. The mortgage 
contained a power to sell the property for a breach of the con- 
dition, and to convey to the purchaser an absolute title in fee 
simple, such that the mortgagor would be forever barred “from 
all right and interest in the granted premises, whether at law 
or in equity”. Afterward the plaintiff foreclosed the mortgage 
for a breach of the condition, and sold the property under the 


* Decision rendered, March 1, 1909. 87 N. E. Rep. 594. 
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power, and became the purchaser at the sale. This was done 
without the knowledge or consent of the defendant, and the 
plaintiff has since held the estate under the title acquired by the 
sale. ‘The question is whether this was a sale within the mean- 
ing of the word as used in the policy. 

We see no good reason for doubt in regard to it. Coupled 
with the interest conveyed to the mortgagee was an independent 
power to make an absolute sale of the property, which should 
convey all the title both of the mortgagor and the mortgagee. 
If any other person than the mortgagee had bought at the sale, 
there can be no question that the transfer would have been of a 
perfect title. The transaction is not changed in character or 
legal effect by the fact that the mortgagee became the pur- 
chaser. 

Nor are the rights which the mortgagee would have had un- 
der the policy if the fire had occurred before the foreclosure of 
any consequence in the case. These rights were terminated and 
the ownership entirely changed and a new title created by the 
exercise of the power of sale. There was a sale of the property, 
within the meaning of the policy, without the consent of the de- 
fendant, and thereupon all rights under the policy came to an 
end. 


Judgment affirmed. 


cee GGerennnene 


SUPREME JUDICIAL COURT OF MAINE. 


DUNTON 
v8. 


WESTCHESTER FIRE INS. CO.* 


FIRE POLICY—STIPULATION FOR REFERENCE—POWER 
OF REFEREES. 

The stipulation in the Maine standard fire insurance policy, providing 
that, in case the parties fail to agree, the amount of loss shall be 
determined by three referees as a condition precedent to any right 
of action on the policy, is not to be construed to authorize the referees 
to take jurisdiction of and determine the question of the plaintiff's 
title to the property insured; but such stipulation contemplates only 
an appraisal by the referees of the value of the property described in 
the policy and an estimate of the damage done by fire to that prop- 
erty, leaving the question of the plaintiff's title and the general ques- 


*% Decision rendered, Sept. 15, 1908. 71. Atl. Rep. 1037. 
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tion of the defendant’s liability to be judicially determined in the 
courts of law. 


[For other cases, see Insurance, Dec. Dig. § 567.] 

STANDARD FIRE POLICY—EFFECT. 

A policy of fire insurance in the standard form prescribed by Rev. St. c. 
49, § 4, par. 7, is not to be treated as a legislative enactment after it 
has been accepted by the parties, but as a voluntary contract, which, 
like any other contract, derives its force and efficacy from the con- 
sent of the parties. 

[For other cases, see Insurance, Dec. Dig. § 124.] 


STANDARD FIRE POLICY—EFFECT. 

The fact that the Legislature put forward the Maine standard policy as 
a form for a contract to be executed by the parties affords no reason 
for giving the arbitration clause therein contained any different con- 
struction from that heretofore given by the courts to all similar 
contracts made without legislative sanction. 

[For other cases, see Insurance, Dec. Dig. § 146.] 

ADJUSTMENT OF LOSS—VALIDITY OF PROVISION IN 
POLICY. 

If parties stipulate in contracts of insurance and other similar contracts 
to submit to arbitration the question of the amount of damage, or 
any similar matters that do not go to the root of the action, it is 
entirely competent for them to make such an agreement a condition 
precedent to the right of action; and if it appears from the express 
terms of the contract, or from necessary implication, that such was 
the intention, it will be upheld by the courts, and no action can be 
maintained upon the contract without proof on the part of the 
plaintiff that he has fulfilled the stipulation in the contract, or made 
all reasonable efforts to fulfill it. The effect of such an agreement is 
not to refer a cause of action, but to provide that a cause of action 
shall arise as soon as the amount to be paid has been determined, 
and not before. It does not deprive the courts of their jurisdiction, 
but simply provides a reasonable method of estimating and ascer- 
taining the amount of the loss and leaves the general question of 
liability to be determined by the judicial courts. 


[For other cases, see Insurance, Cent. Dig. § 1420; Dec. Dig. § 567.] 


Exceptions from Supreme Judicial Court, Somerset County. 

Action by Elmer H. Dunton against the Westchester Fire 
Insurance Company. Verdict for plaintiff, and defendant ex- 
cepts. Exceptions overruled. 

Action on two fire insurance policies issued by the defendant 
in the standard form prescribed by Rev. St. c. 49, § 4, par. 7. 
‘The record does not disclose the defendant’s plea. Tried at the 
March term, 1908, Supreme Judicial Court, Somerset County. 
At the conclusion of the testimony the presiding justice ordered 
a verdict for the plaintiff for $1,246.71. To this order the de- 
fendant excepted and also excepted to certain other rulings made 
during the trial. 

The case is stated in the opinion. 


Argued before Emery, C. J., and Whitehouse, Savage, Pea- 


body, and Bird, JJ. 
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MERRILL & MERRILL, for Plaintiff. 
BUTLER & BUTLER and FREDERICK W. Brown, for Defendant. 


WHITEHOUSE, J. 

This is an action on two fire insurance policies issued by the 
defendant corporation in the standard form prescribed by Rev. 
St. Me. c. 49, § 4, par. 7. 

Among the provisions contained in this form of policy are the 
following stipulations respecting the loss or damage and the 
method of ascertaining and estimating such damage by arbitra- 
tion, viz. :— 

“The amount of said loss or damage to be estimated accord- 
ing to the actual value of the insured property at the time when 
such loss or damage happens but not to include loss or damage 
caused by explosions”, etc. 

“In case of any loss or damage under this policy, a statement 
in writing, signed and sworn to by the insured, shall be within a 
reasonable time rendered to the company, setting forth the 
value of the property insured, the interest of the insured therein, 
ali other insurance thereon, in detail’’, etc. 

“In case of any loss or damage, the company within sixty days 
after the assured shall have submitted a statement as provided 
in the preceding clause, shall either pay the amount for which 
it shall be liable, which amount, if not agreed upon, shall be 
ascertained by award of referees as hereinafter provided, or re- 
place the property with other of the same kind or goodness”, etc. 

“If there shall be any other insurance on the property, 
whether prior or subsequent, the insured shall recover on this 
policy no greater proportion of the loss sustained than the sum 
hereby insured bears to the whole amount insured thereon. 

“In case of loss under this policy, and a failure of the parties 
to agree as to the amount of loss, it is mutually agreed that the 
amount of such loss shall be referred to three disinterested men, 
the company and the insured each choosing one out of the three 
persons to be named by the other, and the third being selected 
by the two so chosen; the award in writing by a majority of the 
referees shall be conclusive and final upon the parties as to the 
amount of loss and damage, and such reference, unless waived 
by the parties, shall be a condition precedent to any right of ac- 
tion in law or equity to recover for such loss.” 

It is admitted by the defendant that three referees were sea- 
sonably chosen in all respects in accordance with these stipula- 
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tions in the policy and the statutes of the state providing for “a 
reference of the question of amount to three disinterested men 
* * * in case of a failure of the parties to agree as to the 
amount of loss”. Thereupon the defendant contended before 
the board of referees, thus legally constituted, that at the time 
of the fire the plaintiff had no title to the property insured, and 
offered evidence to prove that prior to that time the plaintiff 
had no title to the property insured, and had sold the property 
to a third party. The referees excluded this evidence and ruled 
that they had no jurisdiction of the question of the plaintiff’s 
title or insurable interest, and that the only question submitted 
to them was the amount of damage done by the fire. 


The referees accordingly proceeded to take evidence upon the 
question of the amount of damage done by fire to the property 
described in the policies, and made their award determining the 
amount of damage on the merchandise insured to be $6,280, and 
on the tools and machinery $350. The defendant declined to 
recognize this award as a compliance with the requirements of 
the policy and denied its validity on the ground that the referees 
had refused to hear evidence upon and determine the question 
of the plaintiff’s title to the property insured. The plaintiff 
thereupon commenced this action upon the policies, and 
at the trial the Court received evidence, subject to 
the defendant’s objection, to prove title in the plaintiff to the 
property insured, and also admitted the award of the referees 
as to the amount of damage done to the property by the fire. 

The defendant requested the Court to rule that upon this evi- 
dence the plaintiff was not entitled to recover. The Court re- 
fused to rule as requested and ordered a verdict for the plain- 
tiff for $1,246.71. The case comes to the law court on excep- 
tions to these rulings of the presiding justice. 

The only question thus raised by the exceptions and argued 
by counsel is whether the stipulation in the Maine Standard 
policy in regard to arbitration authorizes and requires the ref- 
erees to take jurisdiction of one of the principal questions in- 
volved in the plaintiff’s right to recover, and determine his title 
to the property insured, as well as the amount of the damage 
done to the property, or whether it contemplates only an ap- 
praisal by the referees of the value of the property described in 
the policy and an estimate of the damage done by the fire to 
that property, leaving the question of the plaintiff’s title and the 
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general question of the defendant’s liability to be judicially de- 
termined in the courts of law. 

When this question is examined in the light of the uniform 
current of judicial opinion respecting such stipulations for arbi- 
tration in contracts of insurance made prior to the adoption of 
the Maine Standard policy and considered with reference to the 
provisions of the standard policy itself specially involved in the 
inquiry and the practical operation of the rule contended for by 
the defendant, the conclusion is irresistible that the ruling of the 
presiding justice was correct and that the exceptions must be 
overruled. 

It has been long established by authority both in this country 
and in England that if parties stipulate in contracts of insur- 
ance and other similar contracts to submit to arbitration the 
question of the amount of damage or any similar matters that 
do not go to the root of the action, it is entirely competent for 
them to make such an agreement a condition precedent to the 
right of action; and if it appears from the express terms of the 
contract, or from necessary implication, that such was the inten- 
tion, it will be upheld by the courts, and no action can be main- 
tained upon the contract without proof on the part of the plain- 
tiff that he has fulfilled the stipulation in the contract or made 
all reasonable effort to fulfill it. The effect of such an agree- 
ment is not to refer a cause of action, but to provide that a 
cause of action shall arise as soon as the amount to be paid has 
been determined and not before. It does not deprive the courts 
of their jurisdiction, but simply provides a reasonable method 
of estimating and ascertaining the amount of the loss and leaves 
the general question of liability to be determined by the judicial 
courts. Scott vs. Avery, 8 Exch. 497. (5 H. L. Cas. 811); EI- 
liott vs. Assur. Co., 2 L. R. Exch. 237; Hamilton vs Liverpool 
Ins. Co., 136 U. S. 242, 10 Sup. Ct. 945, 34 L. Ed. 419; Wolff vs. 
Ins Co., 50 N. J. Law, 453, 14 Atl. 561. 

It is equally well settled that if an agreement to arbitrate is 
confined to an appraisal of value or an assessment of the amount 
of damages, and is at the same time only an independent stipu- 
lation and not made by the policy a condition precedent to the 
right of action, the plaintiff may still have his action and estab- 
lish his claim by other evidence without procuring an award 
from the arbitrators. Reed vs. Ins. Co., 138 Mass. 572. In such 
a case the agreement to refer is not an essential term of the 
covenant, but a power which may be revoked at any time before 
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it is fully executed. It is simply a collateral agreement to refer 
to arbitration, and not an agreement that only the adjusted loss 
shall be paid. 

But there is a third proposition of paramount importance, 
which has undoubtedly been regarded as settled by judicial au- 
thority ever since the days of Lord Coke, and that is that a gen- 
eral stipulation in such a contract to refer to arbitration all mat- 
ters of difference that may arise respecting both the right to 
recover and the amount of damage will not be sanctioned or en- 
forced so as to divest the courts of their established jurisdiction. 
Stephenson vs. Ins. Co., 54 Me. 55, and authorities cited. In 
this case the distinction between a valid and invalid agreement 
for arbitration in such a contract is thus stated by the Court :— 

“While the parties may impose, as a condition precedent to 
application to the courts, that they shall have first settled the 
amount to be recovered by an agreed mode, they cannot entirely 


close the access to the courts of law.” See, also, Wood vs. 


Humphrey, 114 Mass. 185; White vs. Railroad Co., 135 Mass. 
216; Fisher vs. Ins. Co., 95 Me. .486, 50 Atl. 282, 85 Am. St. 
Rep. 428. 

It does not appear from any of the decisions cited in support 


of the familiar propositions above stated or from any other case 
to which the attention of the court has been called, that such 
a stipulation for the settlement of the question of damages by 
arbitration has ever been construed to require or authorize the 
referees to determine the question of the plaintiff's title to the 
property insured, as a condition precedent to the plaintiff’s right 
of action on the policy. It has not been perceived that any 
judicial decision exists in which it has been held competent for 
the parties to stipulate that the determination of the question 
of the ownership of the property by arbitration should be a con- 
dition precedent to the plaintiff’s right of action. No such doc- 
trine has ever been suggested respecting stipulations for arbitra- 
tion in policies of insurance not prescribed by legislative action, 
for the obvious reason that the question of the ownership of the 
property is not involved in the appraisal of the value of the 
property destroyed, or the estimate of the damages done to the 
property insured, but goes directly and solely to the plaintiff’s 
cause of action and the defendant’s liability. 

But the Maine Standard policy, though its form is prescribed 
by statute, is not to be treated as a legislative enactment after 
it has been accepted by the parties, but as a voluntary contract, 


s 
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which, like any other contract, derives its force and efficacy from 
the consent of the parties. As stated by the Court in Reed vs. 
Washington Ins. Co., 138 Mass. 572, with reference to the 
standard policy then prescribed by their statute: “It is their 
contract. As such, it does not deprive the plaintiff of his action 
and his trial by jury. It is not to be presumed that the Legisla- 
ture intended, by prescribing the form of contract, and pro- 
hibiting any other, to give it effect in depriving a party of rights, 
which, as a contract, it would not have.” 

The fact therefore that the Legislature put forward the Maine 
Standard policy as a form for a contract to be executed by the 
parties affords no reason for giving to the arbitration clause any 
different construction from that heretofore given by the courts 
to all similar contracts made without legislative sanction. It 
has been seen that, unlike the form considered in Reed vs. 
Washington Ins. Co., supra, the arbitration clause in the Maine 
policy contains an express provision that the award of the ref- 
erees “shall be conclusive and final upon the parties as to the 
amount of loss or damage, and such reference, unless waived by 
the parties, shall be a condition precedent to any right of action 
* * * to recover for such loss”. 

It will be noticed that, in the judicial treatment of this subject 
in all the cases cited and to be found relating to it, every allu- 
sion to a submission to ascertain the “amount of loss or dam- 
age” has uniformly been understood to signify a proceeding to 
appraise and estimate the damage to the property described, 
but not to embrace the question of ownership or any other mat- 
ter which goes to the root of the cause of action. Stephenson 
vs. Ins. Co., 54 Me. 55; Bangor Savings Bank vs. Ins. Co., 85 
Me. 68, 26 Atl. 991, 20 L. R. A. 650, 35 Am. St. Rep. 341. There 
is no reason to suppose that it was in the contemplation of the 
parties or of the Legislature that any other or different effect 
was to be given to those words in the Maine policy. All of the 
other terms of the policy and of the statutes relating to the sub- 
ject are entirely consistent with this construction of the lan- 
guage of the arbitration clause in each of the policies in suit. 
There is nothing in any of the provisions of the policy prescribed 
or of any of the statutes relating to it, which indicates in the 
slightest degree any purpose or desire to change the established 
doctrine of the courts in regard to the distinction above stated 
between valid and invalid agreements for arbitration in this class 
of contracts. 
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The case of Cassidy vs. Royal Exchange Assur. Co., 99 Me. 
399, 59 Atl. 549, differs toto ccelo from the case at bar, and is 
not an authority for the defendant’s contention. The matter 
which was there deemed to be within the jurisdiction of the ref- 
erees did not go to the cause of action but to the amount of 
damages, and the only question of fact for the determination of 
the referees was whether certain piles of lumber were within 
one hundred feet of each other. 

Furthermore the rule claimed by the defendant would not be 
a wise or beneficent one in its practical operation. The settle- 
ment of questions of title to real and personal property often 
involves the duty of examining a complex state of facts and im- 
portant and difficult questions of law a duty which those not 
educated to the law would be wholly incompetent to perform; 
and yet it is a matter of common knowledge that in a great 
majority of references under the arbitration clause of insurance 
policies, the referees are not selected from the legal profession, 
for the reason that they are required to perform the functions 
of simple appraisers and not of general arbitrators. Under the 
terms of the Maine policy neither of the three persons named 
for referees by each of the parties is required to be learned in the 
law. 

Exceptions overruled. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The validity and effect of arbitration clauses are questions on which 
the courts have differed in their views. In the early policies it was the 
custom to so frame the clause as to have the whole subject matter of 
the claim open to the arbitrators, including even the determination of 
how the expenses of the arbitration should be paid. In the present case 
such enlarged powers were claimed by the company on the ground that 
the policy form was in the nature of a legislative enactment. The re- 
fusal of the courts to recognize the validity of a provision which by 
going to the root of the action tended to oust them of jurisdiction led 
to the adoption of the modern form limiting the function of the arbi- 
trators to’ a determination of the amount of damage while leaving the 
question of liability to the courts and stipulating that such determina- 
tion should be a mere condition precedent to the right of action. In this 
form the validity of the clause has generally been sustained. The usual 
position of the courts was well expressed in Hamilton vs. L. & L. & G. 
Ins. Co., 136 U. S. 242. Such a stipulation not ousting the jurisdiction 
of the court, but leaving the general question of liability to be determined 
and simply providing a reasonable method of estimating and ascertain- 
ing the amount of the loss is unquestionably valid according to the uni- 


form current of authority in England and this country. As was said in 
VoL, XXXVIII.—40. 
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Reed vs. Washington, etc., Ins. Co., 138 Mass. 572, a provision making 
an award preliminary to and in aid of and a condition to a right of action 
is similar to a promise to pay an award upon which such right of action 
arises where the award has been determined. In some of the states, 
however, notably in Pennsylvania and Nebraska, the validity of the 
clause, even in this form, has been denied. Hartford F. Ins. Co. vs. 
Hou, 66 Neb. 584; Mentz vs. Armenia Ins. Co., 79 Pa., 478. In some 
cases, too, the language employed has raised the question whether the 
provision fell within the limits of the rule. 

The form of the provision differs somewhat in the standard poli- 
cies of different states, calling for corresponding modifications in its 
construction. The fact that a standard form of policy prescribed by 
statute does not change its status as a contract which must be con- 
strued by the ordinary rules applicable to such contracts has been sus- 
tained by numerous decisions. Nevertheless statutory provisions regard- 
ing such contracts have been recognized as in some cases affecting 
their construction, notably as to the power to waive their provisions. 


conatenionentiibiiatibiatianepiatis 


SUPREME COURT OF IOWA. 


GRIFFITH 
v8. 


ANCHOR FIRE INS. CO.* 


FIRE INSURANCE—PROOF OF LOSS—WAIVER. 

Where insured in a fire policy has been misled into thinking that noth- 
ing further would be required of him and on that account has failed 
to take further steps which he might have taken to furnish proof of 
loss, insurer cannot take advantage of such failure, induced by it or 
its authorized agent acting for it, for the purpose of defeating lia- 
bility under the policy. 

[For other cases, see Insurance, Cent. Dig. 1382; Dec. Dig. § 558.] 


FIRE INSURANCE—PROOF OF LOSS—WAIVER. 


Insured in a fire policy suffered loss, and notified an agent of insurer, 
and requested that the agent notify insurer. The agent wrote to 
insurer, reciting that insured had reported a loss, and requested in- 
formation as to when the adjuster would adjust the loss. Insurer re- 
plied by letter, reciting that it had received notice of loss under the 
policy, and that the same would receive attention as early as practi- 
cable. Other letters to the same effect passed between the agent 
and insurer, and insurer, instead of insisting on formal proof, prom- 
ised to send adjusters to investigate the loss. Held, to justify a 
finding of a waiver by insurer of formal proofs of loss. 


[For other cases, see Insurance, Cent. Dig. § 1382; Dec. Dig. § 558.] 


PROOF OF LOSS—WAIVER—AGENT FOR BOTH PARTIES. 


An agent of insurer may be the agent of insured in giving notice and 
furnishing proofs of loss to insurer, and the agent of insurer in giv- 


% Decision rendered, March 12,1909. 120 N. W. Rep. 90. 
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ing insured the information furnished by insurer, and insurer, having 
knowledge of the facts and assenting thereto, cannot complain on 
the ground that the agent acted for both. 


[For other cases, see Insurance, Dec. Dig. § 556.] 


Appeal from District Court, Bremer County; J. F. Clyde, 
Judge. 

Action at law upon a policy of fire insurance. The case was 
tried to the court, a jury being waived, resulting in a judgment 
for plaintiff, and defendant appeals. Affirmed. 


A. H. McVey and Epmunp H. McVey, for Appellant. 
Ws. B. PERRIN and SAGER & SWEET, for Appellee. 


DEEMER, J. 

On October 22, 1904, defendant issued to plaintiff a policy of 
insurance in the sum of $1,000 upon his frame dwelling house 
located in Plainfield, Bremer County. The property insured 
was totally destroyed by fire on March 30, 1905. On July 12, 
1905, plaintiff sent the defendant company, at its home office in 
Des Moines, proofs of loss duly sworn to, which defendant re- 
turned with a denial of liability. On October 2, 1905, plaintiff 
commenced this suit, and afterward filed an amended and sub- 
stituted petition in which he alleged that defendant waived 
formal proofs of loss, and is estopped from saying that it did not 
receive the same within the time provided by law, or that they 
were insufficient, either in form or substance. The defendant 
answered, claiming that the proofs of loss were not furnished 
within the time required by the policy and by law, and denied 
that it waived the same, or is estopped from denying the suffi- 
ciency thereof. The case on these issues, and upon some others 
not necessary to be noticed, resulted in judgment for plaintiff, 
and defendant appeals. 

The errors assigned have reference to rulings on evidence re- 
lating to the issue of waiver of formal proofs of loss, and to 
the sufficiency of the testimony to show such waiver or estoppel. 
It is admitted by plaintiff that he did not furnish the formal 
proofs of loss required by the policy or by law within the time 
required, but he does claim that defendant waived such proofs, 
and is estopped from pleading failure to give them. This pre- 
sents a mixed question of fact and of law, and for its proper de- 
termination we must have the testimony relating to the giving 
of the proofs of loss before us. One C. H. Bauder was defend- 
ant’s local agent at Nashua, which place is not far from Plain- 
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field. Immediately after the fire occurred plaintiff went to the 
town of Nashua, notified Bauder thereof, and requested and di- 
rected that he (Bauder) inform the defendant of the fire, and 
that the loss was total. Thereupon Bauder wrote the following 
letter to the defendant company: “Nashua, lowa, 3—30, 1905. 
Anchor Fire Insurance Co., Des Moines, Iowa. Gentlemen: 
Policy No. 55110 A. P. Griffith reports a total loss on Bld. & 
contents. No Ins. on contents. Let me know when the adjuster 
will be there. I would like to be there with him, and oblige. 
Yours truly, C. H. Bauder.” Defendant responded thereto as 
follows: “Anchor Fire Insurance Company, Marquardt Block, 
Fifth and Locust, Des Moines, Iowa, 3—31—1905. Dear Sir: 
We have received notice of loss under policy No. 55110 and 
have to say same will receive attention as early as practicable. 
Griffith . Yours truly, J. S. Clark, Pres.” This information 
was conveyed to plaintiff. Thereafter, and on April 15, 1905, 
one Gardner, defendant’s adjuster, went to Plainfield to inves- 
tigate and adjust the loss. Plaintiff was not at home, and did 
not see this adjuster. Thereafter Bauder wrote the following 
letter to defendant: “Nashua, Iowa, 4—29, 1905. Anchor Fire 
Insurance Company, Des Moines, Iowa—Gentlemen: Mr. 
Griffith was just in the office, he is just home from Boston. It 
seems you had a man to look up his loss while he was away. 
He said he wished you would let him know when to meet you 
in Plainfield, to settle the loss he had. Please let me know and 
oblige, Yours truly, C. H. Bauder.” On May 6, 1905, Bauder 
again wrote: “Nashua, lowa, May 6, 1905. Anchor Fire Insur- 
ance Company, Des Moines, Iowa—Gentlemen: Policy No. 
55110 A. P. Griffith. Please let me know at once in regard to 
the loss and what you expect to do. Mr. Griffith will be home 
for a few days. Please let me know at once and oblige, Yours 
truly, C. H. Bauder.” This was followed by a letter reading in 
this wise: “Anchor Fire Insurance Company, Des Moines, 
Iowa, May 8, 1905. C. H. Bauder, Nashua, Iowa—My Dear 
Sir: Your kind favors of Apr. 29th and May 6th have been re- 
ceived. I returned to the office last night after a ten days’ trip 
and hence the delay in answering. I have engagements for 
three mercantile losses in western part of the state which will 
probably take me at least ten days or two weeks. These losses 
are covered by other insurance companies and the other adjust- 
ers have made arrangements for me to be there with them, so 
it will be impossible for me to give your matter any attention 
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for the present. Some time since, I was up to Plainfield, and as 
Mr. Griffith was not in town, I took the first train out and did 
nothing in regard to this loss. I will advise you after these 
mercantile losses when it will be possible for me to meet you. 
I wish to thank you for your courtesy and assure you that I 
appreciate the same. I am, Very truly yours, J. G. Gardner, 
Vice-President.” On May 16th, Bauder wrote as follows: “C. 
H. Bauder, Real Estate Dealer. Notary Public and Insurance. 
Will Trade Land for Merchandise or Merchandise for Land. 
Nashua, Iowa, May 16, 1905. Dear Sir: Inclosed please find 
letter from the Anchor Insurance Company in regard to your 
loss. I will let you know as soon as | hear from them again. 
Trusting everything will be satisfactory, I remain, Yours truly, 
C. H. Bauder.” The testimony shows that plaintiff was also 
advised of the contents of the former letters. On June 8, 1905, 
Bauder again wrote the defendant as follows: “Anchor Fire 
Insurance Company, Des Moines, Iowa. Nashua, Iowa, 6—8, 
1905. Mr. J. G. Gardner, Des Moines, lowa—Dear Sir: Yours 
of the 23d of May received. I will be at home the most of the 
time next week. Wish you would let me know what day you 
can be here so we can go and settle the Griffith loss at Plain- 
field. He is getting anxious. You had better try and get it 
fixed at once if possible. Yours truly, [Signed] C. H. Bauder.” 
And in response to this came this letter from the defendant com- 
pany: “Anchor Fire Insurance Company, Des Moines, Iowa, 
June 10, 1905. Mr. C. H. Bauder, Nashua, lowa—Dear Sir: 
Your favor of June 8th received to-day. You request me to 
visit you for the purpose of settling the Griffith loss at Plain- 
field. Mr. Griffith for some reason, has failed to give this loss 
any attention. He has not made proof of loss in accordance 
with his policy or the statute. If this is all therefore, that you 
desire me to visit you concerning, I cannot come, as we do not 
concede any liability to Mr. Griffith. When I am next in your 
locality, however, I will be glad to call upon you and talk over 
any other matters aside from this Griffith case which you may 
desire to refer to me. With kindest regards personally, yours 
very truly, J. G. Gardner, Vice-President.” It will be noticed 
that this letter was written after the time for making formal 
proofs of loss had expired. This closed the correspondence, 
save that after plaintiff furnished formal proofs of loss, defend- 
ant wrote the following: “Anchor Fire Insurance Co. Des 
Moines, Iowa, July 15, 1905. Hon Wm. B. Perrin, Nashua, 
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Iowa—Dear Sir: We are in receipt of your favor of the 13th 
inst., inclosing by registered letters alleged notice of loss on 
claim of A. P. Griffith, No. 55110. As there is no liability under 
this policy we return the paper herewith. Yours very truly, 
[Signed] J. S. Clark.” 

Plaintiff testified that he heard of the adjuster’s visit to the 
premises, and was informed that he would be back again. He 
further testified that he furnished all the information, demanded 
by the company in its correspondence with Bauder, with which 
he was familiar; and did not know, believe, or understand that 
anything further was required of him. And he also said that he 
relied upon Bauder’s giving the necessary information. All the 
letters written by Bauder to the company were at plaintiff’s sug- 
gestion if not by his direction. In every conversation plaintiff 
had with Bauder, he (plaintiff) requested Bauder to notify the 
defendant of the loss, and insisted upon their investigating and 
paying the same. The defendant at no time indicated it was dis- 
satisfied with information it had received or was receiving, re- 
garding plaintiff’s loss until after the time for filing formal 
proois had expired. On the contrary, it seemed to treat the in- 
formation it was receiving as sufficient, and was making prom- 
ises to investigate the same. It did send an adjuster pursuant 
to the notice of which plaintiff was advised, and after that it 
made no objection to the information it was receiving, or had 
received, regarding the loss. It also promised to have an ad- 
juster meet Bauder regarding the loss suffered by plaintiff. 
The defendant knew from the correspondence that its agent was 
acting for plaintiff and directing him as to how to proceed, and 
by its conduct induced the plaintiff not to make further efforts 
in supplying proofs, or to furnish formal proofs, of the loss. 
As said in Ervay vs. Ins. Co., 119 Iowa, 304, 93 N. W. 290: 
“The doctrine of waiver rests upon estoppel. That is, when the 
plaintiff has been misled into thinking that nothing further will 
be required of him, and has on that account failed to take fur- 
ther steps which he might have taken, then the company cannot 
take advantage of such failure induced by it, or its authorized 
agent acting for it in the matter, for the purpose of defeating its 
liability under the policy.” Again we have said: “Proofs of 
loss required by the policy of insurance may be waived by a 
shuffling, tricky, or evasive course of conduct on the part of the 
company, amounting neither to an absolute denial nor to the 
distinct recognition of its liability, yet such as to lead a rea- 
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sonably prudent man to believe that proofs of loss are not to be 
required.” Nicholas vs. Insurance Co., 125 Iowa, 262, 1o1 N. 
W. 115; Pringle vs. Des Moines Co., 107 Iowa, 748, 77 N. W. 
521; Green vs. Ins. Co., 84 lowa, 135, 50 N. W. 558. 

There can be no doubt that defendant accepted the letters 
coming from Bauder as communications from the assured. De- 
fendant was advised that plaintiff was calling upon it for infor- 
mation as to what he should do; and, instead of insisting upon 
formal proofs, it was promising, both directly and indirectly, to 
send adjusters to investigate the same. We think the facts re- 
cited were sufficient to justify the trial court in finding a waiver 
of formal proofs. Harris vs. Ins. Co., 85 Ia., 238, 52 N. W., 128; 
Nicholas vs. Ins. Co., 125 Iowa, 262, 101 N. W. 115. Ervay vs. 
Fire Ins. Ass’n, 119 Iowa, 304, 93 N. W. 290, relied upon by 
defendant, as not in point; for in that case defendant did noth- 
ing to indicate that formal proofs of loss were dispensed with. 
Errors are assigned on the admission and rejection of testi- 
mony showing the transactions between plaintiff and Bauder 
and Bauder and the defendant company. Generally these rul- 
ings are correct. If there be any error, it was without prejudice, 
for the case was tried to the Court, and we find ample compe- 
tent testimony to support the finding of waiver by the defend- 
ant company. It is insisted that Bauder could not act as agent 
for both plaintiff and defendant. This rule has nw application to 
the case. Bauder may have been plaintiff's agent in giving no- 
tice and furnishing the showing required by the defendant, and 
defendant’s agent in giving plaintiff the information furnished 
him by the company. There is no rule of agency which would 
forbid this. Defendant was informed through the correspond- 
ence it had with Bauder that he (Bauder) was attempting to act 
for plaintiff, and it manifestly made Bauder the medium, if not 
the agent, whereby to convey information to plaintiff. Morey 
vs. Laird, 108 Iowa, 670, 77 N. W. 835, relied upon by appel- 
lant, has no application in the case before us. Even if Bauder 
were serving two masters, it was with the intelligent assent of 
both. The very first letter sent by Bauder to the defendant no- 
tified it that he was acting for plaintiff, and not as defendant’s 
agent in the matter, except in so far as it chose to make him 
the instrument whereby to inform plaintiff of its intention and 
desires. That it wrote the letters to Bauder intending that the 
information therein contained should be conveyed to plaintiff, 
there can be no doubt. 
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No prejudicial error appears, and the judgment must be, and 
it is, affirmed. 


SUPREME COURT OF NORTH DAKOTA. 


QUEEN CITY FIRE INS. Co. 
v8. 


FIRST NAT. BANK or HANNAFORD ET AL.* 


DUTY OF AGENT TO PRINCIPAL—QUESTIONS FOR JURY— 
Tae TO COMPLY WITH INSTRUCTIONS 


Plaintiff sent to defendant, as its agent, the following letter of instruc- 
tions: “The above indicated policy covers $2,000 on a grain elevator 
building, a class on which our maximum line is but $500. This 
policy was written last July at the authorization of our Mr. Fox, but 
at that time we had reinsurance facilities by which we could reduce 
our liability. Now it becomes necessary for us to cancel our rein- 
surance for the reason that the reinsurance law of North Dakota 
does not permit our reinsuring in any companies not admitted in 
this state, and unless we cancel this reinsurance, we will be liable 
to a fine. In view of this fact, we must request that you relieve us 
of $1,500 of the liability under ‘the above policy at the earliest possi- 
ble moment, and advise us of such relief, as we are now carrying 
$2,000 all in the Queen City on the elevator building.” 

Defendant admitted receiving said letter a day or two after its date, 
December 20, 1905, and the undisputed evidence is that he neglected 
to comply with such instructions, and on January 15, 1906, the prop- 
erty covered by the policy of insurance was destroyed by fire, and 
plaintiff was required to and did discharge its liability under such 
policy by paying the sum of $1,752.29, and this action is to recover 
damages for defendant’s negligence in disobeying such instructions. 

Held: (1) That such instructions being in writing and being clear and 
specific, it was defendant’s duty, as such agent, to comply therewith 
without delay. (2) The facts not being in dispute, the question as 
to defendant’s liability was for the court, and not the jury, to deter- 
mine. (3) Such instructions were not reasonably susceptible to the 
construction placed upon them by defendant to the effect that he 
should relieve the plaintiff of its liability only at such time as he 
could place such insurance with another company. 


[For other cases, see Insurance, Cent. Dig. § 107; Dec. Dig. § 83.] 


AGENTS—FAILURE TO COMPLY WITH INSTRUCTIONS— 
—MEASURE OF DAMAGES. 

The proper measure of damages is the amount with interest which plain- 
tiff was obliged to pay to the insured under the policy over and 
above what it would have been obliged to pay had such instructions 
been complied with. This sum is $1,314.22, instead of $1,249.92, as 
the trial court charged the jury. 

[For other cases, see Insurance, Cent. Dig. §§ 107, 108; Dec. Dig. § 83.] 


% Decision rendered, March 6, 1909. 120 N. W. Rep. 545. Syllabus by the Court. 
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Appeal from District Court, Griggs County; E. T. Burke, 
Judge. 

Action by the Queen City Fire Insurance Company against 
the First National Bank of Hannaford and A. O. Anderson. 
The action was dismissed as to the bank, and, from a judgment 
for defendant and an order denying plaintiff's motion for judg- 
ment notwithstanding the verdict or for a new trial, plaintiff 
appeals. Reversed. 


S. L. GLASPELL, R. G. MCFARLAND and U.S. G. CHERRY, 
for Appellant. 
RoBERT M. Pottock, for Respondent. 


Fise, J. 

This litigation arose in the District Court of Griggs County, 
and resulted in a judgment in defendant’s favor. Plaintiff 
moved for a new trial, which motion was denied, and this appeal 
is from the judgment as well as from the order denying such 
motion. The action was originally brought against the First 
National Bank of Hannaford and A. ©. Anderson, but at the 
close of plaintiff's testimony, and on motion of defendant’s 
counsel, the action was dismissed as to the defendant bank, and 
such ruling is not challenged in this court. 

The facts necessary to a correct understanding of the ques- 
tions involved are briefly as follows: During the years 1905 and 
1906 plaintiff was doing a fire insurance business in this state, 
and defendant Anderson was the duly authorized and acting 
local agent for plaintiff until January 19, 1906, at Hannaford, 
with authority to issue and cancel policies of insurance. That in 
the month of July, 1905, Anderson, as such agent, issued and de- 
livered to one Hyde a policy in the sum of $2,000, covering an 
elevator then owned by Hyde. Such policy continued in force 
until the following 15th day of January, when such elevator was 
destroyed by fire, and plaintiff was required, under its terms, 
to pay thereunder to Hyde’s grantee the sum of $1,752.29. On 
December 20, 1905, plaintiff sent or caused to be sent to An- 
derson the following letter of instructions relative to such policy, 
to wit: “December 2oth, 1905. A. O. Anderson, Hannaford, 
N. D. Policy No. 6650, W. S. Hyde. Dear Sir: The above- 
indicated policy covers $2,000 on a grain elevator building, a 
class on which our maximum line is but $500. This policy was 
written last July at the authorization of our Mr. Fox, but at that 
time we had reinsurance facilities by which we could reduce our 
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liability. Now it becomes necessary for us to cancel our rein- 
surance for the reason that the reinsurance law of North Da- 
kota does not permit our reinsuring in any companies not ad- 
mitted in that state, and unless we cancel this reinsurance, we 
will be liable to a fine. In view of this fact, we must request 
that you relieve us of $1,500 of the liability under the above 
policy at the earliest possible moment, and advise us of such 
relief, as we are now carrying $2,000 all in the Queen City on 
the elevator building. Kindly give this matter your prompt at- 
tention and oblige, Yours truly, A. H. Watson, Assistant Sec- 
retary.” Anderson admits receiving such letter in due course 
of mail, but did not, as such letter requested, relieve the com- 
pany of $1,500 of the liability under said policy. His contention 
is that he construed said instructions, and had reasonable 
ground for thus construing the same, to mean that he should 
relieve the company of its liability to the extent of $1,500 as 
soon as he could replace the same with another company, and 
that he, in good faith, endeavored but failed in doing this. It is 
appellant’s contention that these instructions were clear and spe- 
cific, and that it was Anderson’s duty to at once, on receipt of 
such letter, cancel such policy and issue another for only $500, 
and this is, in substance, the main controversy between these 
parties. 

The trial court submitted the case to the jury upon the evi- 
dent theory that it was for the jury to determine as a question 
of fact which of said theories were correct. We do not so con- 
strue the testimony. The instructions were clear and specific, 
and were susceptible of but one construction, and defendant was 
bound at his peril to comply therewith without delay. By such 
letter defendant was, in effect, instructed to at once relieve ap- 
pellant of its liability to the extent of $1,500. This he could do 
by canceling such policy and writing a new one for said amount. 
Appellant was not interested in having such $1,500 transferred 
to some other company but it was vitally interested, for reasons 
stated in the letter, in causing its liability to be reduced $1,500. 
Defendant, as plaintiff's agent, owed it the duty of carrying out, 
promptly and in good faith, its instructions relating to the sub- 
ject of such agency. This duty defendant signally failed of per- 
formance. He admits receiving the letter of instructions on 
December 21st or 22d, and, although twenty-four days elapsed 
between such receipt and the fire, he failed and neglected to re- 
lieve the company of such liability as he was instructed to do, 
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and while defendant no doubt was honestly mistaken in the pur- 
port of the instructions and in good faith attempted to comply 
therewith as he construed the same, we are agreed that he was 
wholly unwarranted in placing such construction thereon, and 
hence he must respond to his principal for the damages suf- 
fered by it on account of his disobedience thereto. If the in- 
structions had been couched in ambiguous language, and were 
reasonably susceptible of the construction contended for by de- 
fendant an entirely different question would have been pre- 
sented. The instructions being in writing and being clear and 
specific, it was the province of the Court and not the jury to 
construe them. This is elementary, but we quote briefly from 
the authorities as follows: “It is firmly established and univer- 
sally recognized that the judge is to construe and interpret the 
contracts and other written instruments of every description 
that are offered in evidence. Their instruction and interpreta- 
tion are governed by established rules of law of which knowl- 
edge on the part of the jury cannot be presumed. And hence 
the question must be left to the Court.” 1 Jones on Ev. § 172, 
and cases cited. “As a general rule the interpretation or con- 
struction of written instruments, which are drawn in language 
so plain as not to require the aid of extrinsic evidence, is a ques- 
tion for the Court, and it is error to submit such a question to 
the jury.” 1 Thompson on Trials, § 1065; 1 Elliott on Ev. § 
30; Hamilton vs. Liverpool Ins. Co., 136 U. S. 255, 10 Sup. 
Ct. 945, 34 L. Ed. 419; Kraber’s Ex’rs vs. Union Ins. Co., 129 
Pa. 8, 18 Atl. 491. In Halsey vs. Adams, 63 N. J. Law, 330, 43 
Atl. 708, the letter of instruction to the agent was as follows: 
“With reference to Policy No. 51408, Citizens’ Ice & Cold Stor- 
age Co., after looking over the list of companies, and the 
amounts carried, we think our line is too large and must ask 
you to reduce it to $1,500. In case of loss we do not care to 
have the Manufacturers’ & Merchants’ Fire Association quoted 
on the risk for $3,500 when all the large stock companies are 
writing but $1,250 and $1,500 apiece.” And the court stated: 
“In Goddard vs. Foster, 17 Wall. 123-142, 21 L. Ed. 58, ‘the 
rule of law that the interpretation of written instruments is a 
question of law for the Court is applied in full force to agree- 
ments to be deduced from the correspondence of the parties, 
and the fact that the language of the letters containing the offer 
or acceptance is doubtful does not relieve the Court of this duty, 
or make the question one of fact for the jury. It is only where 
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terms are technical, or terms having a peculiar meaning in a 
particular trade or place, that the aid of a jury is invoked to 
ascertain their meaning.’”” The Court also said: “But, even if 
the letter of instruction was to be construed by the Court, still 
it was error to direct a verdict for the defendants. Read in con- 
nection with the other documents in the cause and the undis- 
puted facts the letter may fairly be construed to be a direction 
to the agents to endeavor to agree with the insured in a reduc- 
tion of the amount of the policy, and, if unsuccessful, to report 
to the managers, to the end that the policy might then be can- 
celed according to its terms. In the absence of a report to the 
contrary, the managers could conclude that the reduction had 
been made, and a case existed for a jury whether the plaintiff 
had not sustained injury through a breach of the defendant’s 
duty.” This same case came before the New Jersey court later 
and is reported in 64 N. J. Law, 724, 46 Atl. 773, where it was 
held “that such instructions, according to the trade meaning of 
the word ‘reduce’, required defendants to endeavor to induce 
the policyholders to consent to the required reduction, and if 
no such endeavor was made, or, if made, was ineffectual, to re- 
port the failure to the plaintiffs, who, by the terms of the policy, 


had power to cancel the policy and discharge their liability there- 
on; that defendants did not obey the instructions or report their 
omission to do so; and that plaintiffs were thereby left liable 
to and upon a loss occurring were required to pay the amount 
of the policy. Upon the undisputed evidence there was no ques- 


” 


tion for the jury.” It was the undoubted legal right of the plain- 
tiff insurance company to have the agency executed according 
to its instructions. It is also apparent that such instructions 
were not susceptible of a misinterpretation, and the undisputed 
evidence is that defendant neglected within a reasonable time, 
or at all, to comply therewith, and by such negligence he in- 
curred a liability to his principal to respond in damages for such 
negligence. 

This brings us to that portion of appellant’s third assignment 
of errors, wherein is challenged that part of the instructions to 
the jury relating to the measure of damages, the trial court re- 
stricting the amount to the sum of $1,249.92. This was clearly 
erroneous, as the undisputed evidence disclosed that plaintiff’s 
liability and the amount which it paid under said policy was. the 
sum of $1,752.29. If the policy had been reduced to $500 pursu- 
ant to the instructions, plaintiff's liability would have been but 
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one-fourth of such amount, or $438.07. The difference between 
this sum and $1,752.29 is $1,314.22, which is the amount plain- 
tiff was damaged as aforesaid. 

It follows that the judgment and order appealed from were 
erroneous, and are accordingly reversed and a new trial or- 
dered. All concur. 


SUPREME COURT OF IOWA. 


ARISPE MERCANTILE CoO. 


ve. 


QUEEN INS. CO. OF AMERICA.* 


POWERS OF AGENT—ACTING FOR BOTH PARTIES. 


Where a recording insurance agent issued a policy on the property of 
a corporation in which he was a stockholder, and otherwise inter- 
ested as the cashier and stockholder of a bank which also held stock 
in the corporation, without notifying the insurer of such interest, 
the policy was void, unless the objection was waived. 


[For other cases, see Insurance, Cent. Dig. § 106; Dec. Dig. § 81.] 
AGENTS—ACTS FOR BOTH PARTIES—OBJECTIONS—WAIVER 


Where, after loss under a policy written by an insurance agent on the 
property of a corporation in which he was interested as a stock- 
holder, etc., the loss was adjusted by the insurer’s adjuster with full 
knowledge ‘of the agent’s interest, the adjuster having authority to 
transact all business within the scope of his employment, as pro- 
vided by Code, § 1750, the issuing agent’s dual agency was waived. 

[For other cases, see Insurance, Dec. Dig. § 397.] 


Appeal from District Court, Union County; H. M. Towner, 
Judge. 

Action for loss under insurance policy resulted in a judgment 
as prayed. The defendant appeals. Affirmed. 


TEMPLE & TEMPLE, for Appellant. 
SULLIVAN & SULLIVAN, for Appellee. 
LADD, J. 

A policy of insurance, covering the stock of merchandise 
owned by the plaintiff, was issued January 9, 1905, by D. W. 
Stevenson as recording agent of defendant. Stevenson was 
cashier and stockholder of a bank which held some stock in the 
plaintiff company, and also was a director and the treasurer of 
% Decision rendered, March 13,1909. 120 N. W. Rep. 122. 
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said company. These facts were set up by way of defense, and 
that they were sufficient, in the absence of waiver or estoppel, 
appears from Arispe Mercantile Co. vs. Capital Ins. Co., 133 
Iowa, 272, 110 N. W. 593, 9 L. R. A. (N. S.) 1084. The reply 
pleaded a waiver and ratification in that defendant’s adjuster, 
with full knowledge of the facts, put plaintiff to the trouble and 
expense of furnishing proofs of loss. D. J. Carpenter was de- 
fendant’s adjuster for the territory, including Arispe, but, owing 
to sickness, he invited A. A. Clark, who was agent of the Phe- 
nix Insurance Company of Brooklyn, to adjust the loss in his 
stead, and the latter, in connection with J. F. Rice, representing 
the Des Moines Fire Insurance Company, went to Arispe on 
February 1, 1905, and there investigated the loss. What oc- 
curred then is somewhat in dispute. Stevenson testified that, in 
response to an inquiry by Clark, he told the latter who the offi- 
cers and agents of the plaintiff company were, that he (Steven- 
son) was treasurer and one of its directors, and that the bank 
of which Clark knew he was cashier also owned stock in the 
company. This evidence was corroborated by two other witnesses, 
but denied in part by Clark. With the assistance of Phillips, 
plaintiff's bookkeeper, Clark examined the books, and also the 
bills, ascertaining the value of the goods destroyed. The en- 
tire day was given to this by plaintiff’s officers, as its evidence 
tended to show, subsequent to imparting the above information. 
Upon computation and apportionment among the several com- 
panies it was found that defendant’s portion of loss was $1,729.- 
79. Clark prepared proofs of loss and required these to be 
signed by plaintiff's officers, and the company itself through its 
president, who swore to it. He also prepared a schedule con- 
taining the data in detail, with computation and a statement of 
the amount allowed as that above stated. The proofs, with this 
schedule, were transmitted to the company’s office in Chicago, 
where it was received February 6th. According to the witnesses 
for the plaintiff, Clark advised them that the company would 
avail itself of the sixty days allowed within which to pay the 
loss. In a letter to Stevenson as treasurer of the company, 
dated February 27th, the company wrote that: “As we previ- 
ously advised you we referred the matter of prepayment of the 
claim to special agent Carter, and he advised us, after conferring 
with other adjusters, that with the exception of the Des Moines 
Insurance Company, the companies all agreed to pay the loss 
at maturity; we therefore do not care to send draft in advance 
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of that time.” It thus appears that the jury might have found 
that the adjuster after being fully advised of the relationship of 
Stevenson to the plaintiff company, proceeded with the examina- 
tion of its books and bills, exacted their production and the as- 
sistance of the officers in ascertaining their contents and re- 
quired the execution of the proofs of loss. As adjuster of the 
loss for defendant, Clark was endowed “with authority to trans- 
act all business within the scope of his employment” (section 
1750, Code); and, as such adjuster might waive any condition 
affecting the validity of the policy (Acid Manufacturing Co. vs. 
Ins. Co., 126 Iowa, 226, tor N. W. 749), the policy was not void 
because of Stevenson’s dual relationship to the parties. It was 
voidable only, and subject to ratification by the company or to 
repudiation precisely as though voidable because of some breach 
of condition. The insurer was charged with the knowledge ac- 
quired by the adjuster; and if, after ascertaining the facts, it 
proceeded as though the policy were valid, and through such 
adjuster induced the plaintiff to go to trouble and expense, in 
the production of its books and bills, to expend time in aiding 
the investigation, and to furnish proofs of loss, it ought not 
thereafter be permitted to set up the invalidity of the policy. 


The only ground upon which it could have made the require- 

ments mentioned was its obligation to perform as stipulated in 

the contract; and, having induced plaintiff to act to its disad- 

vantage in reliance thereon, it was estopped from thereafter 

changing its position to the plaintiff's prejudice. These propo- 

sitions are too well settled to require the citation of authority. 
Affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


FIREMAN’S FUND INS. CO. 
vs. 


KELLEY.* 


ACTIONS—JURY QUESTION—EXISTENCE OF AGENCY. 


In an action on a fire insurance policy, where the company denied the 
authority of the alleged agent, whether he was defendant’s agent 
held for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


Appeal from, Circuit Court, Henry County. 

“Not to be officially reported.” 

Action by Leonard Kelley against the Fireman’s Fund In- 
surance Company. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded for new trial. 

Defendant’s alleged agent testified that he notified plaintiff 
before the expiration of his policy that he would not continue 
the insurance unless the premiums were paid, and plaintiff and 
his attorney testified in rebuttal that, in a conversation with the 
agent after the fire, the latter admitted that he had never noti- 
fied plaintiff that he would not continue the insurance, which the 
agent denied. 


Wo. P. THORNE, and Wm. CARROLL, for Appellant. 
Moopy & BARBOUR, for Appellee. 


LASSING, J. 

On February 6, 1907, Leonard Kelley procured two policies 
of insurance for $600 each upon a certain lot of tobacco in his 
barn in Henry County. One of these policies was in appellant 
company. Under the terms of the contract the insurance was 
to remain in force for three months, and expired on May 6, 1907, 
at noon. On the night following the tobacco was totally de- 
stroyed by fire. Appellee instituted a suit against appellant 
company to recover, alleging that the appellant company, 
through its agent, at the time the property was insured, and 
thereafter, agreed that appellant company would, at the expi- 
ration of the policy, issue to him another policy for the term of 
three months from May 6, 1907, in consideration of a like pre- 


% Decision rendered, March 10,1909. 1168S. W. Rep. 790. 
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mium which appellee paid for the policy issued on February 6th. 
He alleged: That the agent of appellant company in Henry 
County had full power and authority to make such arrangement, 
and that the contract and agreement, as made with him, was 
in accordance with the plan and arrangement under which the 
said agent had theretofore written and carried insurance for 
him; that the premium was not paid at the time the policy was 
issued on February 6, 1907, but that same was charged to him, 
and the agent was in the habit of writing insurance in this way 
and sending to his customers, and particularly to appellee, state- 
ments of the amount due at regular intervals; that because of 
this arrangement and understanding with appellant’s agent he 
did not tender or pay the amount of the premium falling due 
on May 6, 1907, but relied upon the promise and assurances of 
appellant’s agent that the policy would be written and the state- 
ment for the amount of premium due thereon would be fur- 
nished him in the course of business, as it had heretofore been; 
that he did not know that the said agent had failed to write the 
policy until after the destruction of his tobacco by fire. Ap- 
pellant put in issue all the material allegations of the petition, 
including that of the agency of Judge Patterson, with whom 
the transactions were had. A trial before a jury resulted in a 
verdict in favor of appellee, Kelley, and the company appeals. 

This is a companion suit to the case of Georgia Home Ins. 
Co. vs. Kelley, 113 S. W. 882; that company having written the 
other policy for $600 upon the same tobacco. The facts are 
identical in each case. Three grounds are assigned for reversal: 
First, that the Court erred in not instructing the jury per- 
emptorily to find for the defendant; second, that the instruc- 
tions, as given by the Court, were erroneous; and, third, that 
the Court erred to the prejudice of appellant in not cautioning 
the jury that certain statements alleged to have been made by 
Judge Patterson, in a conversation with attorney List, and ap- 
pellee, Kelley, some time after the fire, could not be received 
as substantive evidence, but only for the purpose of affecting 
the credibility of Judge Patterson. 

Appellee established: That the contract of insurance en- 
tered into on February 6, 1907, was made with Judge Patter- 
son, of the firm of Patterson & Chilton; that the contract itself 
was prepared by Judge Patterson, and the name of his daughter, 
Lilly L. Patterson, signed to said contract as agent by him, and 


the firm name of Patterson & Chilton, general insurance agents, 
VoL. XXXVIII.—41. 
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stamped across the back of the said policy by Judge Patterson; 
that after the policy was so prepared it was delivered by Judge 
Patterson to appellee. The premium therefor was charged to 
appellee by Judge Patterson, the statement of account for this 
insurance rendered by Judge Patterson to appellee, and the 
money finally paid by appellee to him in satisfaction of this pre- 
mium. After the fire, when the adjuster for the company called 
upon appellee and his counsel relative to the demand 
appellee was making upon the company for the pay- 
ment of this policy, Judge Patterson was present, and the ad- 
juster spoke of him to appellee and his attorney as “our so- 
licitor”. All of these acts tended to establish the agency of 
Judge Patterson for appellant company, and it was proper that 
the question as to whether or not they did establish this fact 
should have been submitted to the jury as it was. The instruc- 
tions, as given by the court, are not objectionable nor subject to 
the criticism passed upon them by appellant. They fairly pre- 
sented to the jury the issues as raised by the pleadings and the 
proof. 

We come next to a consideration of the failure of the trial 
court to instruct the jury that the statements alleged to have been 
made by Judge Patterson in July following the fire could not be 
received as substantive evidence, but only for the purpose of 
affecting his credibility. This same question was before us in 
the case of Georgia Home Ins. Co. vs. Kelley, and it was there 
held that the court erred to the prejudice of appellant in not so 
instructing or cautioning the jury; but it is insisted for appellee 
that as, in this case, appellant was denying the agency of Judge 
Patterson, it was immaterial and not a prejudicial error in the 
Court to fail to so caution or instruct the jury. To this conclu- 
sion, however, we cannot agree. Confining the issue solely to 
the question of agency, the admission of this evidence is all the 
more damaging, for it could certainly have no place in the case 
whatever, except it be either as evidence tending to establish 
the agency or to affect the credibility of the witness, Judge Pat- 
terson. In the absence of an instruction informing the jury as 
to the purpose for which this evidence was admitted, they were 
warranted to, and no doubt did, receive it as evidence tending 
to establish agency. 

In any event the jury should not have been left to speculate as 
to the purpose for which this evidence was introduced, and, be- 
cause of the failure of the judge to so caution or instruct the 
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jury in regard to this evidence, the judgment is reversed, and 
cause remanded for another trial consistent herewith. 


—_—_ oe —__—_—_- 


AMPERSAND HOTEL CO. VS. HOME INS. CO. ET AL.* 
(Supreme Court of New York, Appellate Division, Third Department.) 


FIRE INSURANCE—DEFENSES. 


Under a provision that a fire policy should become void on the hazard 
being increased by any means within insured’s control or knowl- 
edge, it is a good defense to a suit on the policy that insured cor- 
poration, through one who owned nearly all its stock and who was 
its director, treasurer, and manager, fraudulently conspired with a 
specified person and others, whereby it was planned that such per- 
son should procure some one to burn the property to enable insured 
to collect the insurance, and that while the plan and conspiracy still 
existed and was in process of accomplishment the property was 
burned. 

[For other cases, see Insurance, Dec. Dig. § 333.] 


% Decision rendered, March 10,1909. 115 N. Y. Sup. 480. 
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SEWELL VS. HOME INS. CO.* 
(Supreme Court of New York, Appellate Division, Second Department.) 
FIRE INSURANCE—CHANGE OF POSSESSION. 


There was a change of possession, from that of a tenant to a vendee in 
possession, avoiding a fire policy, where during the term of the lease 
the property was sold to one then in physical possession as resident 
agent of the lessee, and thereafter, while he continued to reside on 
the property, no further rent was paid, but he, in addition to his 
cash payment of the purchase, commenced to. pay interest on his de- 
ferred payments, and made extensive alterations on the premises; 
the presumption being that his occupancy was that of vendee under 
the contract, he having, in the absence of an express agreement, an 
implied consent that he might enter into possession as owner. 

[For other cases, see Insurance, Cent. Dig. § 795; Dec. Dig. § 328.] 


% Decision rendered, March 5,1909, 115 N. Y. Sup. 345. 


$+ g@—____— 


CAPITAL FIRE INS. CO. VS. KING.* 


(Supreme Court of Arkansas.) 


APPLICATION—REJECTION. 


Where an insurance agent had no authority to accept or reject applica- 
tions for insurance on property outside a town, but had only power 
to receive and forward them to his company, the act of the agent, 
when application was made for insurance on property outside the 


% Decision rendered, Feb. 22, 1909. 1168. W. Rep. 894. 
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town, in declining to furnish it, because he would have to see the 
property and did not have time, was not a refusal of the company to 
insure the property. 


[For other cases, see Insurance, Cent. Dig. § 195; Dec. Dig. § 130.] 


WARRANTIES—BREACH—EVIDENCE. 


Evidence held not to show that the answer to a question, in an applica- 
tion for fire insurance, as to prior refusals to insure constituting a 
warranty, was untrue. 


[For other cases, see Insurance, Cent. Dig. § 1711; Dec. Dig. § 665.] 
——_oeo———_—_— 


STANISICS VS. HARTFORD FIRE INS. CO. OF HART- 
FORD, CONN. (No. 15,550.)* 
(Supreme Court of Nebraska.) 


CONTRACT—INTEREST IN SUBJECT-MATTER. 


A contract of insurance is a contract of indemnity, and any person at- 
tempting to enforce a claim under such a contract must show an in- 
terest in the subject-matter of the contract. 


[For other cases, see Ingurance, Cent. Dig. § 1646; Dec. Dig. § 646.] 
% Decision rendered, March 20,1909. 120N. W. Rep. 435. Syllabus by the Court. 


a 0 


/ 


AMERICAN INS. CO. VS. DILLAHUNTY.* 


(Supreme Court of Arkansas.) 


DESCRIPTION OF PROPERTY INSURED. 


A written application for insurance called for insurance in the sum of 
$1,300, $500 on household goods, $300 on commissary stock, and $500 
on hay and grain. The policy stated in general terms that it was, for 
insurance in the sum of $1,300, but in specifying the separate items 
it failed to mention the item of $500 on hay and grain. The de- 
scriptive clause of the policy was followed by the statement: ‘For 
a more particular description and as forming part of this policy 
reference is had to assured’s application and description of even 
number herewith on file in the office of this company, a copy of 
which application is hereto attached.” Held, that the policy was a 
valid contract for insurance in the sum of $1,300, notwithstanding the 
omission of the description of a part of the insured property. 


[For other cases, see Insurance, Cent. Dig. § 339; Dec. Dig. § 163.] 
a OF POLICY—CONDITION PRECEDENT TO RE- 


Insured is not bound to accept a policy which fails to enumerate all of 
the property insured, and has the right to demand a correct one; 
but if he desires to repudiate the contract, he must return the policy, 
as his retention of it is an election to treat it as being in force. 


[For other cases, see Insurance, Cent. Dig. § 229; Dec. Dig. § 136.] 
% Decision rendered, March 1,1909. 1178S. W. Rep. 245. 
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INGLE ET AL. VS. BATESVILLE GROCERY CO. ET AL.* 


(Supreme Court of Arkansas.) 


MUTUAL INSURANCE—COMPANY’S LIABILITY. 


The ee of a mutual insurance company is fixed by the terms of 
the policy, without regard to the character of the company. 


[For other cases, see Insurance, Dec. Dig. § 146.] 


MUTUAL COMPAN Y—ASSESSMENTS—PAYMENT TO POLICY- 
HOLDERS—BOND—LIABILITY OF SURETY. 


The liability of the sureties on the bond of a mutual insurance company, 
conditioned for the payment of all assessments to beneficiaries, is 
fixed by the bond itself, and not by the policy. 


[For other cases, see Insurance, Dec. Dig. § 60.] 


MUTUAL INSURANCE COMPANIES — ASSESSMENTS — PAY- 
MENT TO POLICYHOLDERS—BONDS—LIABILITY. 


Sand. & H. Dig. § 4133, excludes the application of the insurance laws 
to mutual insurance societies conducted upon the assessment plan, 
but requires them to give bond conditioned for the prompt payment 
of all assessments to’ the parties or beneficiaries entitled thereto, and , 
makes the sureties liable for any violation of conditions thereof, or 
for any loss to the policyholders or beneficiaries of such company. 
Section 4124 requires all fire, etc., insurance companies to give bond, 
with three sureties conditioned for the prompt payment of all claims 
accruing to any person under policies issued. Held, construing the 
statute in view of the distinction made between the two classes of 
bonds, that the sureties on a bond given and conditioned under 
section 4133, are not required to pay the loss absolutely, but that 
their obligation ceased when the assessments were collected and 
paid over promptly. 

[For other cases, see Insurance, Dec. Dig. § 60.] 


MUTUAL COMPANY—PAYMENT OF ASSESSMENTS TO 
POLICYHOLDERS—LIABILITY ON BONDS—ACTIONS 
AGAINST SURETIES—ADMISSIBILITY OF EVIDENCE— 
JUDGMENT AGAINST PRINCIPAL. 


As a general rule, a judgment against an insurance company, obtained 
without fraud, is evidence in an action against the sureties on a bond, 
executed for the benefit of policyholders, unless the judgment 
against the company is based upon a ground of liability not covered 
by the bond; and hence, where the bond was conditioned only upon 
the prompt payment over of assessments, which the complaint, in an 
action against the company, did not allege was not done, the judg- 
ment against the company was not admissible in an action against 
the sureties. 


[For other cases, see Insurance, Dec. Dig. § 60.] 


MUTUAL COMPANY—PAYMENT OF — TO POLI- 
CYHOLDERS—LIABILITY OF SURETY 

A judgment against a principal for breach of an ‘obligation or duty, if 
obtained without fraud, is only prima facie evidence in Yan action 
against the surety, so that an action on the bond of a mutual in- 
surance company, conditioned for prompt payment over of assess- 
ments, the sureties could show that the assessments were promptly 
paid, notwithstanding a judgment against the company. 

[For other cases, see Insurance, Dec. Dig. § 60.] 


Battle and Frauenthal, JJ., dissenting. 
% Decision rendered, Feb. 22,1909. 117 S. W. Rep. 241. 
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THOMASSON VS. MERCANTILE TOWN MUT. INS. CO.* 


(Supreme Court of Missouri, Division No. 2.) 


MUTUAL COMPANIES—SERVICE OF PROCESS. 

Under Rev. St. 1899, § 8092 (Ann. St. 1906, p. 3843), providing that in 
suits against mutual insurance companies process shall be served 
on the president, secretary, or chief officer in charge of the “prin- 
cipal office” of such company a return of service of process, recit- 
ing that it was served on the secretary of the company, he being 
in said defendant’s “usual business office” and in charge thereof, is 
insufficient to confer jurisdiction over the company, since it does not 
show that such office was the company’s principal office. 


[For other cases, see Insurance, Cent. Dig. § 1572; Dec. Dig. § 626.] 
* Decision rendered, March 9, 1909. 1168S. W. Rep. 1092. 


——— +o ____—_- 


SWING VS. KAUFMAN ET AL.* 
(Supreme Court of New York, Appellate Term.) 


AGENCY—RATIFICATION. 


Where insured accepted for return of unearned premium the check of 
a person asuming to act as his agent, such agency was ratified. 


[For other cases, see Insurance, Dec. Dig. § 112.] 
ee COMPANIES—DISSOLUTION—LIABILITY OF MEM- 


The acceptance of a policy of insurance issued by a mutual company or- 
ganized under the laws of Ohio makes insured a member of the 
company, and he is concluded by the proceedings in that state dis- 
solving the company and fixing the liabilities of the members. 


[For other cases, see Insurance, Dec. Dig. § 60.] 
* Decision rendered, March 5, 1909. 115 N.Y. Sup. 143. 


a eee 


J. P. LAMB & CO. VS. MERCHANTS’ NAT. MUT. 
FIRE INS. CO.* 
(Supreme Court of North Dakota.) 


MUTUAL FIRE INSURANCE—POWERS OF OFFICERS. 


The powers of the officers of a domestic mutual fire insurance company 
are more limited than those possessed by life officers of stock com- 
panies. 


[For other cases, see Insurance, Dec. Dig. § 56.] 
“MUTUAL FIRE INSURANCE”—INTEREST AND LIABILITY 
OF POLICYHOLDERS. 


A mutual fire insurance company organized under the laws of this state 
is an association of individuals to provide mutual relief in case of 


* Decision rendered, Dec. 31, 1908. Rehearing denied, March 4, 1909. 119 N. W. Rep. 
1048. Syllabus by the Court. 
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loss by fire. All policyholders are members, and each one has the 
same proportionate interest that every other member possesses, and 
is liable to the same proportionate extent. 

[For other cases, see Insurance, Dec. Dig. § 55 

[For other definitions, see Words and Phrases, vol. 5, p. 4650.] 


MUTUAL FIRE INSURANCE—RIGHTS OF MEMBERS. 


The members of a mutual fire insurance company organized under the 
laws of North Dakota are all entitled to the same treatment, and 
the officers of such a corporation cannot favor one member at the 
expense of his fellow members, as this would contravene the princi- 
ple of mutuality which is at the foundation of mutual insurance. 


[For other cases, see Insurance, Dec. Dig. § 55.] 
mV hee FIRE INSURANCE—CONTRACT—WHAT CONSTI- 


The statutes under which a domestic mutual fire insurance company is 
organized, its articles of incorporation or charter, and by-laws all 
enter into the contract of insurance, and are binding, not only on 
the organization, but on each member thereof. 


[For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.] 


MUTUAL FIRE INSURANCE. 


While the officers of a domestic mutual fire insurance company, the by- 
laws of which are required by law to be adopted by a vote of the 
members, may waive many irregularities, they have no power to 
waive any matter of substance contained in such by-laws, and it is 
accordingly held, that the secretary of such a corporation has no 
power to waive definite terms of its by-laws which provide under 
what circumstances and for what time credit may be given mem- 
bers for premiums or assessments, or to give such credit in any 
other manner than that provided by such by-laws. 


[For other cases, see insurance, Dec. Dig. § 357.] 


MUTUAL FIRE INSURANCE—FAILURE TO PAY PREMIUM. 


A section of the by-laws of a domestic fire insurance company which 
was printed upon the policy in suit provided that, if the premum 
should remain unpaid for thirty days after the taking effect of the 
policy, such policy should be and remain suspended until the pay- 
ment by the policyholder and the receipt and acceptance by the 
company of such premium, and that during such period the policy 
should be unenforceable and the company not liable thereon, and 
that, if it remained suspended for sixty days, it should be canceled 
without notice. In this case no premium was ever paid, and the 
policy was canceled as required by such by-laws. Held, that the 
holder of such policy cannot recover for loss occurring after the 
expiration of such period and the cancellation of the policy, and be- 
fore payment of premium. 


[For other cases, see Insurance, Dec. Dig. § 349.] 








630 Insurance Law Journal. [May, 1909. 


PEEVER MERCANTILE CO. VS. STATE MUT. FIRE 
ASS’N OF CANTON.* 
(Supreme Court of South Dakota.) 


PAYMENT OF PREMIUM—ACKNOWLEDGMENT. 


Rev. Civ. Code, § 1849, declares that the acknowledgment in a policy of 
the receipt ‘of the premium is conclusive evidence of its payment so 
far as to make the policy binding, notwithstanding a stipulation that 
it shall not be binding until the premium is actually paid. Held that, 
where defendant delivered a policy in terms acknowledging the re- 
ceipt of the premium, it could not in an action thereon deny that 
the premium was a paid, for the purpose of defeating the 
binding force of the policy. 


{For other cases, see Insurance, Dec. Dig. § 389.] 


CHANGE OF NAME OF INSURED—EFFECT. 

A renewal policy was issued and addressed to a corporation in its 
original name after its name had been changed by an amendment of 
its articles. The policy was received and retained by the insured. 
Held, that the acceptance of the policy created a binding contract 
between the parties. 

[For other cases, see Insurnce, Cent. Dig. § 224; Dec. Dig. § 136.] 


% Decision rendered, Feb. 10, 1909. 119 N. W. Rep. 1008. 








Ace. | Beard vs. Indemnity Ins Co. 


ACCIDENT. 


BEARD VS. INDEMNITY INS. CO.* 
(Supreme Court of Appeals of West Virginia.) 


ACCIDENT POLICY—EVIDENCE—SUFFICIENCY. 


In an action on a policy of accident insurance, evidence that insured 
was found lying at the bottom of a wall, badly injured, near the 
unrailed top of which he was reclining on a bench only shortly be- 
fore, alone, and in the darkness of night, makes a prima facie case 
of injury by violent, external, and accidental means. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


ACCIDENT POLICY—ACTIONS—PRESUMPTIONS AND BUR- 
DEN OF PROOF. 

In such case, unless the injury is shown to have been intentionally self- 
inflicted, or intentionally inflicted by some other person, the legal 
presumption is that it was accidental. 


[For other cases, see Insurance, Cent. Dig. § 1664; Dec. Dig. § 646.] 


ACCIDENT POLICY—ACTIONS—DEFENSES—INTOXICATION. 

Where an accident policy is conditioned against liability for injury hap- 
pening while insured is intoxicated, and where plea in that behalf is 
to be successfully relied upon, the evidence must show that insured 
was actually intoxicated at the time the accident befell him. 


[For other cases, see Insurance, Cent. Dig. § 1179; Dec. Dig. § 460.] 


ACCIDENT POLICY—RISKS AND EXCEPTIONS—BEING ON 
RAILWAY OR BRIDGE. 

In an accident policy, excepting liability for injury to insured while on 
the roadbed or bridge of a railway, the manifest intention is to ex- 
empt the insurer from responsibility for injury caused by collision 
with moving trains thereon. 


[For other cases, see Insurance, Dec. Dig. § 461.] 


ACCIDENT POLICY—‘VOLUNTARY EXPOSURE TO UN- 
NECESSARY DANGER”. 

In an accident policy which exempts liability as to an injury caused by 
the: insured’s “voluntary exposure to unnecessary danger’, those 
words are properly interpreted to refer only to danger of a real, sub- 
stantial character, which the insured recognized, but to which he 
nevertheless purposely and consciously exposed himself, intending 
at the time to assume all the risks of the situation. 

[For other cases, see Insurance, Cent. Dig. § 1180; Dec. Dig. § 461.] 


[For other definitions, see Words and Phrases, vol. 8, pp. 7346-7350; 
vol. 8, p. 7830.] 


ACCIDENT POLICY—EXEMPTIONS FROM LIABILITY — 
STRICT CONSTRUCTION. 


Words of exception from liability, in an accident insurance policy, are 
construed liberally in favor of the insured. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 
* Decision rendered, March 3, 1909. 64S. E. Rep. 119. Syllabus by the Court. 
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ACCIDENT POLICY—EX EMPTIONS—CONSTRUCTION—“VOL- 
UNTARY OR NEGLIGENT EXPOSURE TO UNNECESSARY 
DANGER”. 

The phrase “voluntary or negligent exposure to unnecessary danger”, in 
a policy of accident insurance exempting the insurer trom liability 
for injury from cause so expressed, is a cumulative or redundant 
expression, and is properly interpretable as ‘voluntary exposure to 
unnecessary danger”. 


[For other cases, see Insurance, Cent. Dig. § 1180; Dec. Dig. § 461.] 


ACCIDENT POLICY—*VOLUNTARY EXPOSURE TO UN- 
NECESSARY DANGER.” 


Sitting or lying on a bench at the side of a building, near the top of an 
unguarded wall, on a dark night, it not appearing that insured in 
so doing was conscious of the pitfall, or had knowledge of his sur- 
roundings, is not “voluntary exposure to unnecessary danger”, 
within the meaning of those terms in a policy of accident insurance, 
exempting the insurer from liability for injury caused by such ex- 
posure as is defined by said terms. 


[For other cases, see Insurance, Dec. Dig. § 461.] 


———— $e @—____—__- 


KLUMB VS. IOWA STATE TRAVELING MEN’S ASS’N.* 


(Supreme Court of Iowa.) 


ACCIDENT INSURANCE—CAUSE OF DEATH — PRESUMP- 
TIONS—SUICIDE. : 


Where, in an action on an accident policy insuring against death by vio- 
lent, external, and accidental means, the cause of the death of in- 
sured is in issue, the presumption is that insured did not commit 
suicide. 


[For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.] 


ACCIDENT INSURANCE—CAUSE OF DEATH—SUBMISSION 
TO JURY—SUFFICENCY OF EVIDENCE. 


In.an action on an accident policy insuring against death by violent, ex- 
ternal, and accidental means, evidence held insufficient to take the 
case to the jury on the theory that the death of insured was due to 
his being struck by a stray bullet from a pistol or small rifle. 


[For other cases, see Insurance, Cent. Dig. §§ 1745, 1763; Dec. Dig. § 
668. ] 
* Decision rendered, March 10, 1909. 120 N. W. Rep. 81. 


ROBINSON VS. NATIONAL FRATERNAL LEAGUE OF 
NEW HAVEN.* 
(Supreme Court of Errors of Connecticut.) 


MUTUAL BENEFIT CERTIFICATE—STIPULATION FOR AR- 
BITRATION—CONSTRUCTION. 


A stipulation, in a benefit certificate providing for weekly benefits, that 
on disagreement “as to the amount payable on account of any valid 


*% Decision rendered, March 3, 1909. 71 Atl. Rep. 1096. 
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claim’ the amount should be determined by arbitration, requires 
the submission to arbitration of the question of the amount of a 
valid claim in case of a disagreement, but not where the validity of 
the claim is disputed, and in such case a holder of a certificate may 
sue thereon without submitting the issues to arbitration. 


[For other cases, see Insurance, Dec Dig. § 807.] 


-——— —— © @ 


HAZARD ET AL. VS. WESTERN COMMERCIAL TRAV- 
ELERS’ ASS’N ET AL.* 
(Court of Civil Appeals of Texas.) 
CHANGE OF BENEFICIARY—VALIDITY OF CHANGE—BUR- 
DEN OF PROOF. 


Persons attacking the validity of a change of beneficiary in a policy of 
insurance on the ground of mental incapacity of insured have the 
burden of proof. 


[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 
* Decision rendered, Feb. 20, 1909. 1168S. W. Rep, 625. 


—— —- + —-—_— 


FRANK PARMELEE CO. VS. “ETNA LIFE INS. CO. 
(No. 1465.)* 
(United States Circuit Court of Appeals, Seventh Circuit.) 


ACCIDENT INDEMNITY—ACTION FOR INJURIES—DEFENSE 
—NOTICE—CONDITIONS—COMPLIANCE. 


Plaintiff, on obtaining notice of an accidental injury for which it was 
liable, immediately notified defendant insurer thereof, giving full in- 
formation of all the facts from which the insurer could know what 
and how defenses might be made to the action. Thereafter a sum- 
mons was filed in the injury action, returned as served on plaintiff 
by delivering a copy to a person described as plaintiff's secretary, 
but who in fact was neither an officer nor agent of plaintiff com- 
pany. Plaintiff had no knowledge of the summons or suit, or that 
a default had been taken, until nearly a year thereafter, when im- 
mediate notice was given to insurer, requesting it to appear and 
defend, and informing it concerning the falsity of the return. De- 
fendant denied liability, because the summons had not been imme- 
diately forwarded to it, under a provision of the policy requiring 
assured to immediately forward any summons or other process as 
soon as it had been served, etc. Held, that there was a substantial 
compliance with the contract by assured, under the rule that, to 
escape liability, the insurer under such contracts. must show that 
the breach is something more than a technical departure from the 
letter of the bond, resulting to its substantial prejudice. 

[For other cases, see Insurance, Dec. Dig. § 439.] 


[Time for notice of loss, see note to Rovick vs. Railway Officials & 
Employees’ Acc. Ass’n, 55 C. C. A. 376.] 


* Decision rendered, Oct. 6,1908. 166 Fed. Rep. 741. 
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FRANKEL VS. UNITED STATES CASUALTY CO.* 
(Supreme Court of New York, Appellate Term.) 


WARRANTIES—BREACH. 


Where the blanks upon the back of a policy for warranties were neither 


signed by the applicant, nor even filled out, the policy cannot be 
avoided for breach of warranty. 


[For other cases, see Insurance, Dec. Dig. § 264.] 
% Decision rendered, March 17,1909. 115 N. Y. Sup. 631. E 
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HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


LEHIGH VALLEY R. CO. VS. PROVIDENCE-WASH- 
INGTON INS. CO.* 
(United States District Court, S. D., New York.) 


MARINE INSURANCE—POLICY PROVISIONS— CONSTRUC- 
TION—“EXISTING INSURANCE”. 


Where a carrier’s marine policy provided that it did not cover or apply 
to any goods or merchandise on which there should be any existing 
insurance by or on account of the owners thereof, the term “‘exist- 
ing insurance” included any other insurance during the continuance 
of the risk, which was valid and enforceable, and was not limited to 
a by the owner existing at the time the carrier’s policy at- 
tached. 


[For other cases, see Insurance, Cent. Dig. § 856; Dec. Dig. § 336.] 
MARINE INSURANCE—ACTION—CONTRACT — LIMITATION. 


Where a carrier’s marine policy contained a contract limitation of ac- 
tions thereon of one year, and suit was not brought by the carrier 
for the loss sustained until after the year had expired, the action 

rs! was barred, though defendant had agreed to bear part of the loss 

a and had not refused to pay under such clause, and the amount of 

Wes the carrier’s liability to the owner of the property was not adjudi- 

a cated until after the year expired. 


4 [For other cases, see Insurance, Cent. Dig. § 1544; Dec. Dig. § 622.] 
F * Decision rendered, Oct. 10,1908. 167 Fed. Rep. 223. 


Pena 
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ACCIDENT POLICY—EX EMPTIONS—CONSTRUCTION—“VOL- 
UNTARY OR NEGLIGENT FXPOSURE TO UNNECESSARY 
VANGER”. 

The phrase ‘ ‘voluntary or negligent exposure to wnnecessary danger”, in 
2 policy of accident insurance exempting the insurer from liability 
for injury from cause so expressed, is a cumulative or redundant 
expression, and is properly interpretable as “voluntary exposure to 
unnecessary danger’. 


[For other cases, see Insurance, Cent. Dig. § 1180; Dec. Dig. § 461.] 


ACCIDENT POLICY VOLUNTARY EXPOSURE TO UN- 
NECESSARY DANGER.” 

Sitting or lying on a bench at the side of a building, near the top of an 
unguarded wall, on a dark night, it not appearing that insured in 
so doing was conscious of the pitfall, or had knowledge of his sur- 
roundings, is not “voluntary exposure to unnecessary danger”, 
within the meaning of those terms in a policy of accident insurance, 
exempting the insurer from liability for injury caused by such ex- 
posure as is defined by said terms. 

[For other cases, see Insurance, Dec. Dig. § 461.] 


———— $eq——_--- 


KLUMB VS. IOWA STATE TRAVELING MEN’S ASS’N.* 


(Supreme Court of Iowa.) 


ACCIDENT INSURANCE—CAUSE OF DEATH — PRESUMP- 
TIONS—SUICIDE. 

Where, in an action on an accident policy insuring against death by vio- 
lent, external, and accidental means, the cause of the death of in- 
— is in issue, the presumption is that insured did not commit 
suicide. 


[For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.] 


ACCIDENT INSURANCE—CAUSE OF DEATH—SUBMISSION 
TO JURY—SUFFICENCY OF EVIDENCE. 


In an action on an accident policy insuring against death by violent, ex- 
ternal, and accidental means, evidence held insufficient to take the 
case to the jury on the theory that the death of insured was due to 
his being struck by a stray bullet from a pistol or small rifle. 


oe aire cases, see Insurance, Cent. Dig. §§ 1745, 1763; Dec. Dig. § 
] 


% Decision rendered, March 10, 1909. 120 N. W. Rep. 81. 


SS 


ROBINSON VS. NATIONAL FRATERNAL LEAGUE OF 
NEW HAVEN.* 


(Supreme Court of Errors of Connecticut.) 


MUTUAL BENEFIT CERTIFICATE—STIPULATION FOR AR- 
BITRATION—CONSTRUCTION. 


A stipulation, in a benefit certificate providing for weekly benefits, that 
on disagreement “as to the amount payable on account of any valid 


* Decision rendered, March 3, 1909. 71 Atl. Rep. 1096. 
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claim” the amount should be determined by arbitration, requires 
ihe subunssi 43 to arbitration of the question of the amount of a 
valid claim in case of a disagreement, but not where the validity of 
the claim is disputed, and in such case a holder of a certificate may 
sue thereon without submitting the issues to arbitration. 


[For other cases, see Insurance, Dec Dig. § 807.]} 


HAZARD ET AL. VS. WESTERN COMMERCIAL TRAV- 
ELERS’ ASS’N ET AL." 
(Court of Civil Appeals of Texas.) 


CHANGE OF BENEFICIARY—VALIDITY OF CHANGE—BUR- 
DEN OF PROOF. 

Persons attacking the validity of a change of beneficiary in a pete of 
insurance on the ground of mental incapacity of insured 
burden of proof. 


[For other cases, see Insurance, Cent. Dig. § 1900; Dec. Dig. § 817.] 
#* Decision rendered, Feb. 20, 1909. 1168. W. Rep, 626. 


ave the 
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FRANK PARMELEE CO. VS. TNA LIFE INS. CO. 
(No. 1465.)* 
(United States Circuit Court of Appeals, Seventh Circuit.) 


ACCIDENT INDEMNITY—ACTION FOR INJURIES—DEFENSE 
—NOTICE—CONDITIONS—COMPLIANCE. 


Plaintiff, on obtaining notice of an accidental injury for which it was 
liable, immediately notified defendant insurer thereof, giving full in- 
formation of all the facts from which the insurer could know what 
and how defenses might be made to the action. Thereafter a sum- 
mons was filed in the injury action, returned as served on plaintiff 
by delivering a copy to a person described as plaintiff’s secretary, 
but who in fact was neither an officer nor agent of plaintiff com- 
pany. Plaintiff had no knowledge of the summons or suit, or that 
a default had been taken, until nearly a year thereafter, when im- 
mediate notice was given to insurer, requesting it to appear and 
defend, and informing it concerning the falsity of the return. De- 
fendant denied liability, because the summons had not been imme- 
diately forwarded to it, under a provision of the policy requiring 
assured to immediately forward any summons or other process as 
soon as it had been served, etc. Held, that there wag a substantial 
compliance with the contract by assured, under the rule that, to 
escape liability, the insurer under such contracts must show that 
the breach is something more than a technical departure from the 
letter of the bond, resulting to its substantial prejudice. 

[For other cases, see Insurance, Dec. Dig. § 439.] 


[Time for notice of loss, see note to Rovick vs. Railway Officials & 
Employees’ Acc. Ass’n, 55 C. C. A. 376.] 


*% Decision rendered, Oct. 6,1908. 166 Fed. Rep. 741. 
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FRANKEL VS. UNITED STATES CASUALTY CO.* 
(Supreme Court of New York, Appellate Term.) 


WARRANTIES—BREACH. 


Where the blanks upon the back of a policy for warranties were neither 


signed by the applicant, nor even filled out, the policy cannot be 
avoided for breach of warranty. 


[For other cases, see Insurance, Dec. Dig. § 264.] 
% Decision rendered, March 17,1909. 115 N. Y¥. Sup. 631. 





Marine.] Lehigh Valley R. Co. vs. Prov.-Wash. Ins. Co. 


HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


LEHIGH VALLEY R. CO. VS. PROVIDENCE-WASH- 
INGTON INS. CO.* 
(United States District Court, S. D., New York.) 


MARINE INSURANCE—POLICY PROVISIONS— CONSTRUC- 
TION—“EXISTING INSURANCE 


Where a carrier’s marine policy provided that it did not cover or apply 
to any goods or merchandise on which there should be any existing 
insurance by or on account of the owners thereof, the term “exist- 
ing insurance” included any other insurance during the continuance 
of the risk, which was valid and enforceable, and was not limited to 
arte by the owner existing at the time the carrier’s policy at- 
tache 


[For other cases*see Insurance, Cent. Dig. § 856; Dec. Dig. § 336.] 


MARINE INSURANCE—ACTION—CONTRACT — LIMITATION. 


Where a carrier’s marine policy contained a contract limitation of ac- 
tions thereon of one year, and suit was not brought by the carrier 
for the loss sustained until after the year had expired, the action 
was barred, though defendant had agreed to bear part of the loss 
and had not refused to pay under such clause, and the amount of 
the carrier’s liability to the owner of the property was not adjudi- 
cated until after the year expired. 


[For other cases, see Insurance, Cent. Dig. § 1544; Dec. Dig. § 622.] 
* Decision rendered, Oct. 10,1908. 167 Fed. Rep. 223. 
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MISCELLANEOUS. 


PALLISER VS. TITLE INS. CO. OF NEW YORK.* 
(Supreme Court of New York, Trial Term, New York County.) 


TITLE INSURANCE POLICY—CONSTRUCTION. 

A policy issued by a title insurance company, insuring plaintiff against 
all loss not exceeding a specified amount by reason of defects in 
title to certain premises, limits the insured to recovery only for 
actual damages sustained; and where insured contracted to sell the 
premises, subject to certain assessments specified in the policy, and 
the vendee refused to take title until certain other assessments not 
specified were paid, insured cannot maintain an action on the policy 
until he has paid off the assessments or the premises have been sold 
in enforcement thereof. 


{For other cases, see Insurance, Cent. Dig. § 1284; Dec. Dig. § 507%.] 
% Decision rendered, December, 1908. 115 N. Y. Sup. 545. aa 


————+¢—__— 


PUGET SOUND IMP. CO. VS. FRANKFORT MARINE, 
ACCIDENT & PLATE GLASS INS. CO.* 


(Supreme Court of Washington.) 
INDEMNITY INSURANCE—CONTRACT—CONSTRUCTION. 


The liability of insurer issuing policy indemnifying insured against loss 
for damages for injuries to persons while on his premises is fixed 
by the contract, and the terms thereof, when plain and unambiguous, 
control. 


[For other cases, see Insurance, Cent. Dig. § 2904; Dec. Dig. § 146.] 


INDEMNITY INSURANCE—OBLIGATION OF INSURER. 


A policy indemnifying insured against loss for damages for injuries to 
persons while on his premises stipulated that insurer’s liability for an 
injury to one person was limited to $5,000; that, if an action was 
commenced against insured on account of an accident, insurer would 
defend the same at his own cost, unless it should elect to pay the 
indemnity provided for; and that it would pay $5,000 to reimburse 
insured for loss paid in satisfaction of a judgment after trial. A 
third person was injured by slipping on a sidewalk adjacent to in- 
sured’s building, and recovered judgment against the city for over 
$8,000, and it recovered judgment over against insured. Held, that 
insurer was liable only for $5,000, with interest, and the costs of the 
action by the city against insured, and the costs incurred by the city 
in defending the action against it were not chargeable against in- 
surer. 


[For other cases, see Insurance, Dec. Dig. § 513.] 


INDEMNITY INSURANCE—LIABILITY. 


A policy binding insurer to indemnify insured-against loss for damages 
for injuries to persons while on his premises is a contract of indem- 


*% Decision rendered, March 9, 1909. 100 Pac. Rep. 190. 
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nity against loss and not against liability merely, and no right of 
action accrues thereon until insured has actually paid a judgment 
rendered against him, and no interest can accrue in favor of insured 
prior to such payment. 


[For other cases, see Insurance, Dec. Dig. § 435.] 


9 + -— - ——_—_ 


DANVERS SAV. BANK VS. NATIONAL SURETY CO. 
(No. 773.)* 


(United States Circuit Court of Appeals, First Circuit.) 
CONSTRUCTION OF CONTRACT—GUARANTY INSURANCE. 


A surety bond for an employee, issued on an application made by the 
employer, was expressly limited to the term of one year, but pro- 
vided for its renewal on the payment of a like or agreed premium 
annually “‘so long as the employer may wish to continue this bond 
and the company shall consent to receive such premium”. Held, that 
renewals were left as a matter for future contracts between the 
parties, and that, where new applications therefor were required and 
made, they, and not the original application, governed as to the re- 
newal terms based thereon. 

[For other cases, see Insurance, Cent. Dig. § 287; Dec. Dig. § 145.] 


[Guaranty insurance, see note to American Credit Indemnity Co. vs. 
Wood, 19 C. C. A. 271.] 


ACTION ON POLICY—INSTRUCTIONS. . 


Instructions considered in an action on surety bonds given for an em- 
ployee, arising out of his defalcations which were not discovered 
until after his death, and held to require a reversal on the ground 
that they did not sufficiently explain to the jury the effect of a set- 
tlement between plaintiff and the widow of such employee, after 
a small part of the defalcation had been discovered, under a mutual 
mistake in supposing that all had been discovered. 

[For other cases, see Insurance, Dec. Dig. § 669.] 


% Decision rendered, Jan. 20,1909. 166 Fed. Rep. 671. 
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STAPLETON NAT. BANK VS. UNITED STATES FI- 
DELITY & GUARANTY CO.* 


(Supreme Court of New York, Appellate Division, Second Department.) 
se: lmmaateal tte CONTRACT—SUFFICIENCY OF DE- 


The defense to a compaint on a renewal contract of insurance, indem- 
nifying against the dishonesty of a bank cashier, alleged that the 
contract was renewed “on the faith of a statement in writing signed 
by the bank, its officer, or agent, one ‘G.’ (the cashier), who was the 
duly authorized agent of said plaintiff and duly authorized to sign 
the same, and that his authority to sign the same was obtained as 
a part of the duties and responsibilities imposed on him as cashier”, 





% Decision rendered. March 5, 1909. 115 N. Y. Sup. 372. 
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Held, that the defense was not demurrable as showing that the party 
i made the statement individually and not as agent of the 
ank. 


[For other cases, see Insurance, Dec. Dig. § 629.] 


CONTRACTS—IMPLIED CONDITIONS—PLEADING. 


There is an implied condition in every insurance contract of the truth of 
all representations of the insured material to the risk on the faith 
of which the contra¢t was made, though they be dehors the policy, 
and therefore a pleaded breach of such condition instead of the 
ne of the statement or that it was a mutual mistake of fact 
suffices. 


[For other cases, see Insurance, Dec. Dig. § 629.] 
——~——-—-— Ge @— 


TITLE GUARANTY & SURETY CO. VS. NICHOLS.* 


(Supreme Court of Arizona.) 


GUARANTY INSURANCE—CONTRACT—CONSTRUCTION. 


A bond guaranteeing the honestly of the cashier of a bank was issued 
on condition that the cashier would be ,required to make monthly 
accounts to the directors, and that his accounts would be examined 
monthly by the auditor of the bank. A renewal bond was issued on 
the application of the bank, stating that the accounts of the cashier 
had been examined and found correct, and that he had performed 
his duties in an acceptable manner. The evidence showed that the 
bank had examined the accounts of the cashier, and had found them 
correct, and that the auditor had examined the accounts monthly, 
and had found them correct. The cashier had embezzled the bank’s 
money, but the examinations failed to detect it because of the 
method of concealing his crime. Held, that the renewal bond was 
enforceable because the bank had not guaranteed the correctness of 
the cashier’s accounts, but had only stated that the accounts had 
been found correct on an examination. 


[For other cases, see Insurance, Dec Dig. § 285.] 


GUARANTY INSURANCE—ACTIONS—ISSUES. 

Where, in an action on a fidelity bond, guaranteeing the honesty of the 
cashier of a bank, the bank showed a compliance with the bond by 
making the required examinations of the accounts of the cashier, 
and no issue was raised as to the competency of the auditor making 
the examinations, the questions as to the fidelity and diligence of 
the auditor, and the reasons why the cashier’s defalcations were 
not earlier discovered, were immaterial, except in determining 
whether the examinations were made in good faith. 


[For other cases, see Insurance, Dec. Dig. § 645.] 


GUARANTY INSURANCE—ACTIONS—ISSUES. 

In an action on a bond guaranteeing the honesty of the cashier of a 
bank, issued on the application of the bank, stating that the cash- 
ier’s accounts had been examined, and had been found correct, an 
instruction that, if the statement of the bank was “untrue”, there 
could be no recovery for any defalcation was misleading, as lead- 
ing the jury to apply the word “untrue” to the correctness of the 
cashier’s accounts, instead of applying it to the statement that an 
examination had been made, and that such examination found them 
correct. 

[For other cases, see Insurance, Dec. Dig. § 660.] 


% Decision rendered, March 20, 1909. 100 Pac. Rep. 825. 
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EDITORIAL 


INTOXICATION IS A MATTER OF OPIN- 
ION.—The lengths to which Courts will go in their 
effort to sustain a policy of insurance is shown in the 
case of Daniel vs. Modern Woodmen of America, re- 
ported in summary form in this issue, page 670. Here 
the assured in the application stated that he had never 
been intoxicated, and the policy provided that the an- 
wers of the applicant were warranted to be true. The 
following question, after the trial of the case, was sub- 
mitted to the jury, with the resulting answer : 

Question No. 2. Had the insured been intoxicated 
prior to the time he signed the application for member- 
ship in the defendant company, October 12, 1905? To 
this question the jury answered “he had been tntoxz- 
cated.” The Court, in considering this case, upheld the 
policy and reversed a judgment for the defendant, de- 
ciding that zntoxication zs a matter of opinion. 


INSANITY IS A MATTER OF OPINION.— 
During the trial of the case the jury found that a grand- 
mother of the assured had been inflicted with insanity 
prior to the date of the application. This had been 
distinctly warranted against by the assured but here 
again the Court sustained the application and held 
“that the insanity of one's maternal grandmother ts a 


matter of opinion.” 





Webster vs. Columbian Nat. Life Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


WEBSTER 
v8. 


COLUMBIAN NAT. LIFE INS. CO.* 


FOREIGN INSURANCE ,CORPORATIONS—RIGHT TO DO 
BUSINESS—“CITIZEN”. 


A ioreign insurance company engaged in business in New York by per- 
mission of the insurance department of the state is, so far as any liti- 
gation is concerned, a citizen of New York. 


[For other cases, see Insurance, Dec. Dig. § 17.] 

[For other definitions, see Words and Phrases, vol. 2, pp. 1164-1174; vol. 
8, pp. 7602-7603. ] 

ACTION ON POLICY—JURISDICTION OF COURTS. 


A life policy is transitory in its nature, and on the death of insured the 
beneficiary may sue thereon in any state where insurer is doing busi- 
ness and where process may be served and of which the beneficiary 
is a resident. 


[For other cases, see Insurance, Dec. Dig. § 11.] 


LIFE INSURANCE—CONTRACTS—CONSTRUCTION. 


A stipulation in a life policy that it shall be complete only by the pay- 
ment of the first premium during the good health of insured, when 
considered in connection with a provision that the policy shall be in- 
contestable except for suicide committed within one year from the 
date of its issuance, refers only to the health of insured during the 
period intervening between the acceptance of the risk and agree- 
ment to issue the policy and the time when the first premium is 
paid and the policy is delivered. 

[For other cases, see Insurance, Cent. Dig. § 234; Dec. Dig. § 137.] 


Ingraham and Clark, JJ., dissenting. 


Appeal from Special Term, New York County. 

Action by Anna C. M. Webster against the Columbian Na- 
tional Life Insurance Company. From an order of the Supreme 
Court, Special Term (115 N. Y. Supp. 892), continuing an in- 
junction obtained by plaintiff against defendant, the latter ap- 
peals. Affirmed. 

Argued before Ingraham, Laughlin, Clarke, Houghton, and 
Scott, JJ. 


JosePH H. CHOATE, JR., for Appellant. 
JouHN J. CRAWFORD, for Respondent. 


* Decision rendered, April 23,1909. 116 N. Y. Sup. 404. 
VoL. XXXVIII.—42. 
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HouGHTON, J. 

The defendant is a foreign life insurance company, organized 
under the laws of the state of Massachusetts, doing business in 
the state of New York. In the year 1904 it issued a policy of 
insurance upon the life of Everett B. Webster, then a resident of 
Massachusetts, in the sun) of $20,000, payable on his death to 
this plaintiff, his wife. Differences arose between the plaintiff 
and her husband in the year 1906, and she went to live with her 
mother in the city of Lynn, Mass., and her husband came to re- 
side in the state of New York. He died in November, 1907, 
and his last will and testament was admitted to probate in this 
state as the will of a resident citizen. Claim was made by the 
plaintiff as beneficiary under the policy of insurance issued by 
the defendant and upon refusal to pay she brought action there- 
on against the defendant in the Supreme Court of the state of 
New York on the 4th day of February, 1908. The defendant 
interposed an answer, and pleaded as affirmative defense that 
the policy of insurance contained the following provision and 
warranty, to wit :— 

“This contract is complete between the company and the in- 
sured only by the payment of the first premium mentioned in 
the policy in exchange for a receipt duly signed by the presi- 
dent or secretary and countersigned by the agent, provided the 
applicant is in good health at the time of such payment” 

—and upon information and belief alleged that at the time of 
such payment the insured was not in good health but, on the 
contrary, was suffering from a chronic and incurable disease, 
the nature of which was fraudulently concealed from the defend- 
ant, and the contract of insurance was never completed and the 
policy never became in force. On issue being so joined, the 
cause was placed upon the calendar of the Supreme Court of 
the County of New York, and when about to be reached for 
trial, and in January, 1909, the defendant filed a bill in equity 
in the Supreme Judicial Court of the Commonwealth of Massa- 
chusetts setting forth the issuing of the policy in the state of 
Massachusetts, the clause therein respecting it not becoming 
complete unless the first premium should be paid while the ap- 
plicant was in good health as above quoted, and that he was 
not in good health when such first premium was paid, but, on 
the contrary, was suffering from a chronic and incurable dis- 
ease of long standing, which was fraudulently concealed from 
the defendant and of which it had no knowledge, and 
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of which the insured ultimately died, and that in order 
to establish such fact it would be necessary to call cer- 
tain physicians who treated him therefor; that by the 
law of the state of New York physicians were not permitted to 
testify as to the ailments of a patient except upon consent, and 
that the defendant was prohibited from transferring the cause 
to the United States courts by the insurance laws of the state 
of New York on penalty of forfeiture of the right to do business 
in such state; that by the laws of Massachusetts such physicians 
were permitted to testify without consent; and praying that the 
policy be decreed void and be surrendered to the defendant. 
Thereupon the plaintiff brought the present action in equity to 
restrain the defendant from prosecuting its action in the com- 
monwealth of Massachusetts, and obtained a temporary injunc- 
tion to that effect, from which the defendant appeals. 

The defendant does not challenge the power of this court to 
restrain the defendant from prosecuting its action in Massa- 
chusetts, and properly so, for it is not open to challenge. 

The defendant, although a foreign corporation, is engaged in 
business in this state by permission of the insurance department 
and, so far as any litigation is concerned, is therefore to be 
deemed a citizen of this state. If the plaintiff was also a citizen 
of this state at the time she brought her action, there can be 
no question that a court of equity of this state has the power 
to enjoin the parties from prosecuting actions in other jurisdic- 
tions concerning the same subject-matter. Edgell vs. Clarke, 19 
App. Div. 199, 45 N. Y. Supp. 979; Locomobile Co. vs. Ameri- 
can Bridge Co., 80 App. Div. 44, 80 N. Y. Supp. 288. 

The plaintiff followed the proper practice in bringing inde- 
pendent action for the purpose of restraining the defendant in- 
stead of moving in the action already brought. Belasco Co. vs. 
Klaw, 98 App. Div. 74, 90 N. Y. Supp. 593. ‘The defendant in- 
sists, however, although it did not plead it as an affirmative de- 
fense by its answer, that the plaintiff was not at the time of the 
bringing of her action a resident of the state of New York, but 
was a resident of the state of Massachusetts. It must be con- 
ceded that her husband became a resident of the state of New 
York prior to his death in 1907. Although she began an ac- 
tion for divorce in Massachusetts in 1906, no decree appears to 
have been granted, and, if her husband’s residence in this state 
did not operate to make her a resident, the proofs in the record 
are quite convincing that in the latter part of 1907 the plaintiff 
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did actually become a resident of the state of New York, and 
was such at the time she brought her action in 1908. The es- 
tablishing of a residence is largely a matter of intention, and 
only slight acts indicating it are necessary. The plaintiff was in 
New York City, and leased and moved into an apartment be- 
fore she brought her action and declared her intention of per- 
manently residing here. She fully explains why she gave her 
address at her mother’s house in Lynn, Mass., in making proofs 
of death for the defendant, which were made and forwarded from 
New York, to the effect that she did so because she was chang- 
ing hotels in the city of New York to avoid the publicity attend- 
ant upon the peculiar provisions of her husband’s will, which 
was being probated and commented upon in the press, reporters 
for which sought interviews with her, and that she, therefore, 
thought any important communication from the defendant re- 
specting the policy of insurance could better reach her through 
her mother than otherwise. 

The plaintiff being a resident of the state, and it being proper 
to consider the defendant as also a resident, in view of its doing 
business here under permission of the insurance department, the 
facts would seem to present a case eminently proper for the in- 
tervention of a court of equity to restrain the defendant from 
prosecuting its action in Massachusetts to annul the policy. 
The defendant set up as an answer in the action on the policy 
in this state the precise defense which it pleads as a ‘cause of 
action in the Massachusetts court, and avers that under the in- 
surance law of the state of New York it cannot transfer the 
action on the policy to the federal courts, because if it should 
do so it would lose its right to do business in this state, and that 
it is necessary to swear the attending physicians of the insured 
respecting the incurable chronic disease from which it claims he 
suffered prior to and when the policy was issued, and that such 
physicians cannot testify in the state of New York, but can 
testify in the state of Massachusetts. Whatever may be the wis- 
dom of the state of New York in prohibiting physicians from 
disclosing what they learn while treating a patient, it is and has 
long been the law that they shall not make such disclosures 
without consent of the patient or his representatives. Whether 
the law be wise or unwise, its citizens are entitled to the benefit 
of it, and life insurance companies doing business in this state 
must bear whatever burdens it imposes. It is true that the 
policy in question was negotiated and delivered in the state of 
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Massachusetts, but the contract was transitory in its nature, 
and upon the death of the insured the beneficiary could bring 
action thereon in any state where the defendant was doing busi- 
ness and where process could be served upon it, and of which 
she chanced to be a resident. She was not obliged to go to the 
state of Massachusetts, where it was issued, to enforce it, and 
she should not be compelled to go to the state of Massachusetts 
to uphold it. The defendant has asked and has been accorded 
the privilege of doing business in this state. If it does not desire 
to be bound by the laws of this state, it can voluntarily retire 
or forfeit its privilege by removing the cause to the federal 
court. The fact that a witness is disqualified in New York but 
is competent to testify in Massachusetts furnishes no reason, 
either legal or equitable, why the defendant should be permitted 
to shift a scene of contest from the less liberal to the more lib- 
eral state. But there is another reason why the defendant 
should be restrained from prosecuting its action in Massachu- 
setts. The policy is set forth in the record, and in addition to 
the clause above quoted it contains the following :— 


Incontestability. This company insures only preferred 
risks, and the examination of the insured hereunder being 
satisfactory, this policy is incontestable except for suicide, 
whether sane or insane, committed within one year from the 
date thereof. 


A copy of this policy is attached and made a part of the bill 
in equity filed in the Massachusetts court. This insured did not 
commit suicide within one year, and in view of this provision of 
the policy it is quite apparent the bill does not state facts suffi- 
cient to constitute a cause of action, and hence the action in 
Massachusetts must be deemed to have been brought in bad 
faith. The clause first quoted with respect to the insured being 
in good health upon delivery of the policy and payment of the 
first premium has no application to such chronic diseases as the 
insured may have had at the time of his application and medical 
examination. The defendant had made an examination con- 
cerning the insured which it declared in writing to be satisfactory 
to itself, and because it was satisfactory it agreed that it would 
not contest payment of the amount specified except for suicide, 
whether sane or insane, within one year. Agreements by life 
insurance companies not to contest payment of a policy must 
have some force, and when a company solemnly asserts that it 
has made all the examination it desired, and one that is satisfac- 
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tory to itself, respecting the health of the insured, and therefore 
agrees not to contest payment in case of death, its assertion 
and agreement should be given effect. All that the clause re- 
specting good health at the time of payment of the first pre- 
mium can mean, in view of the other clause which immediately 
follows, is that, intervening the time between acceptance of the 
risk and agreement to issue the policy and the time when the 
first premium is paid and the policy delivered, the applicant shall 
not have been stricken with some new disease which impairs his 
health. Any other interpretation would render the incontesta- 
bility clause absolutely meaningless and a mere snare to 
delude the insurer into the taking of a policy which 
appeared incontestable but which in fact was not. The 
defendant made all the inquiry respecting the health of 
the insured that it desired, and thereupon issued a 
policy incontestable for any cause except suicide within 
one year. It is no answer to say that very likely the Massachu- 
setts court will uphold the policy and declare it incontestable and 
refuse to declare it void. The plaintiff, being a resident of this 
state and having first brought action in its court, ought not to 
be compelled to go to another forum to maintain her rights con- 
cerning the precise matter in litigation here. 

The defendant, so far as appears, has not even the excuse of 
holding a waiver by the insured permitting any physician who 
may have attended him to testify as to what he learned concern- 
ing his ailments, such as is found in many applications for or 
policies of life insurance. The policy having been issued in 
Massachusetts to a resident of that state, such a waiver might 
give some color to the claim that questions concerning it should 
be tried in a forum where physicians were not prohibited from 
so testifying. But there was no occasion for obtaining a waiver, 
for no inquiry respecting any disease which the insured had at 
the time of his examination by the defendant or had had prior 
thereto was material, because defendant had made such inquiry 
to its satisfaction, and stipulated that no further contest con- 
cerning such diseases should be made, and that upon death, ex- 
cept by suicide within one year, it would pay the amount agreed. 

The order continuing the injunction was proper, and should 
be affirmed, with $10 costs and disbursements. 

Laughlin and Scott, JJ., concur. 


INGRAHAM, J. (dissenting). 
In the year 1904 Everett B. Webster was a resident of the 
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state of Massachusetts, and resided there with the plaintiff, his 
wife. In that year he applied for and obtained from the defend- 
ant, an insurance company organized and existing under the 
laws of Massachusetts, a policy of life insurance by which the 
defendant agreed to pay the amount thereof— 


Upon receipt at the home office of the company in the city of 
Boston, of satisfactory proofs of the death of Everett B. Web- 
ster of Boston, state of Massachusetts (the insured hereunder), 
to Anna C. M. Webster, wife, or, in the event of her prior de- 
cease, to the insured’s executors, administrators or assigns, 
deducting therefrom any indebtedness then existing against 
the policy. 


The premiums upon this policy were due and payable at the 
home office of the company in the city of Boston. It gave to 
the insured the right during his life to substitute another bene- 
ficiary, and also provided that the surrender and loan values as 
well as the paid-up and intended insurance, were based upon sec- 
tion 76 of chapter 118 of the Revised Statutes of Massachusetts. 

The complaint alleges that the said Everett B. Webster fully 
performed all the conditions of the said policy on his part, 
which included the payment of premiums at the home office of 
the company in Boston, Mass.; that the insured died on the 
29th of November, 1907; and that on the 2d day of January, 
1908, the plaintiff, by her attorney and agent, duly delivered at 
the home office of the defendant in the city of Boston satisfac- 
tory proofs of the death of the said Webster. In the proofs of 
death presented by the plaintiff to the defendant at his home 
office in the state of Massachusetts, she describes herself as re- 
siding at No. 36 Sagamore Street, Lynn, Mass., which statement 
was duly verified by oath before a notary public on the 13th of 
December, 1907. Both parties continued to reside in Massa- 
chusetts until the year 1906, when the insured seems to have 
abandoned his wife, he coming to New York and she going to 
live with her mother in the city of Lynn, Mass. The plaintiff 
then commenced an action for divorce against her husband in 
the state of Massachusetts, which action for divorce was ap- 
parently undisposed of when the insured died, in November, 
1907, and his will was admitted to probate in the state of New 
York. In the plaintiff’s affidavit it is stated that after the death 
of her husband she came to New York, and apparently stopped 
at hotels in this city, intending, as she said, to contest her hus- 
band’s will, which made no provision for her. The plaintiff hav- 
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ing made a claim for the amount of this policy of insurance from 
the defendant, which claim the defendant disputed, she com- 
menced an action in the Supreme Court of the state of New 
York to recover the amount due on the policy, whereupon the 
defendant commenced an action in the Supreme Judicial Court 
of Massachusetts to have the policy declared void on the ground 
of fraud. And the Supreme Court of this state in this action has 
enjoined the defendant from prosecuting. that action or any 
other action in any other state against this plaintiff affecting 
this policy of insurance. 

We have here a Massachusetts contract, made in Massachu- 
setts, between citizens of Massachusetts, to be performed in 
Massachusetts, based upon and subject to the laws of the state 
of Massachusetts, and which clearly contemplated that the laws 
of that state should control in determining the rights of the 
parties under it. The defendant in this action has appealed to 
the courts of that state to determine its rights and obligations 
under that contract, and the plaintiff, by acquiring what seems 
to me a doubtful residence in the state of New York after her 
right under the contract had accrued, claims the right to enjoin 
this Massachusetts corporation from applying to the courts of 
the state of Massachusetts for the determination of its rights 
and obligations under this Massachusetts contract which was to 
be performed by it in that state. Stress is laid by Mr. Justice 
Houghton in his opinion upon that fact that this defendant has 
acquired the right to do business in this state and thus must be 
construed to be a New York corporation, but I know of no prin- 
ciple that would sustain such a contention. As between this 
plaintiff and the defendant, in relation to the contract in ques- 
tion, neither of the parties to this controversy has acquired any 
right or subjected itself or herself to any disability because of 
the right of the defendant to do business in this state. The de- 
fendant has done no business with either the plaintiff or her hus- 
band, the insured, in this state. An entirely different question 
would be presented if this defendant, under the right that it had 
acquired to do business in this state, had issued to a resident of 
this state a policy of insurance which had thus become a New 
York contract or one to be construed and enforced according 
to the laws of this state. But as to this contract, or the relations 
existing between the defendant and the plaintiff or her husband, 
the defendant is a foreign corporation contracting with residents 
of the state of Massachusetts under whose laws it was organized, 
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and it seeks to have its liability under this contract determined 
by the law of the state in which the contract was made and where 
it was to be performed. I cannot see that any public policy of 
the state of New York is involved which could have any possible 
effect upon this controversy or that a citizen of Massachusetts 
contracting with a Massachusetts corporation can object to hav- 
ing the rights and obligations of the parties determined by the 
law of Massachusetts by coming to this state and claiming a resi- 
dence here after the rights of the parties had become fixed by 
the happening of the contingency upon which the liability de- 
pended, and where the extent of that liability was under the 
contract to be determined by the laws of the state of Massachu- 
setts. Assuming that this court has power to grant an injunction 
and obtained jurisdiction over the defendant by virtue of its ap- 
plication to do business within this state, it seems to me clear 
that this is a case in which the court should not exercise that 
power, but should leave the parties to settle their controversy 
in the state of Massachusetts, where the contract was made and 
was to be performed, and where all the parties to it resided up 
to the time that the rights and obligations under it became ab- 
solute. For that reason, I think the courts of this state should 
refuse to interfere to prevent the courts of Massachusetts from 
determining the extent of the defendant’s liability under the con- 
tract. 

I think, therefore, the order appealed from should be reversed, 
with $10 costs and disbursements, and the motion to continue 
the injunction denied, with $10 costs. 

Clarke, J., concurs. 
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SUPREME COURT OF GEORGIA. 


SOUTHERN MUT. LIFE INS. ASS’N 
v8. 


DURDIN.* 


LIFE POLICY—ASSIGNMENT—SUFFICIENCY. 


Where a policy of life insurance was made payable to the estate of the 
insured, and he made a written statement that he had that day 
made application to the company to change the beneficiary from 
his estate to a person named, stating that, if the change was not 
made during his life, he wanted the money paid to such person, 
who had rendered to him services as a cook during a number of 
years, for which he owed such person, and where he delivered the 
policy, together with this written statement, to the person named, 
he intending it, and she accepting it, as an assignment of the policy, 
and where on the same day he wrote to the company, inclosing the 
amount which it charged for assenting to a change of beneficiary, 
and informing it of the desired change, and that he owed the per- 
son mentioned, and wished such person “to have something as a gift 
aiter I am gone”, held, that this operated as a transfer of the policy, 
and authorized the assignee to bring suit on it after the death of the 
insured. 


[For other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 209.] 


LIFE POLICY—ACTIONS—PETITION—SUFFICIENCY. 
None of the grounds of demurrer was meritorious. 
[For other cases, see Insurance, Cent. Dig. § 1581; Dec. Dig. § 637.] 


Error from Superior Court, Fulton County: W. D. Ellis, 
Judge. 

Action by G. A. Durdin against the Southern Mutual Life 
Insurance Association. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Anna Durdin brought suit against the Southern Mutual Life 
Insurance Association on a policy issued by it to William D. 
Durdin. The only portion of the policy necessary to be set out 
is the following: “The Southern Mutual Life Insurance Asso- 
ciation, upon satisfactory proof of the death of the said William 
D. Durdin, the assured, and the surrender of this policy, will 
pay to estate, the beneficiary named in the application of the said 
assured, as many dollars as there are members of the branch 
above named, in good standing, on the day of the death of the 
said assured.” The petition alleged, in brief, as follows: De- 
" % Decision rendered, April 19, 1909. 648. E. Rep. 264. Syllabus by the Court. 





Life.] Southern Mut. Life Ins. Ass'n vs. Durdin. 649 


fendant is indebted to petitioner in the sum of $1,500. On Feb- 
ruary 18, 1908, it issued the policy of insurance, to which refer- 
ence has been made above, to Wliliam D. Durdin, insuring his 
life. Durdin paid the admission fee and all dues and assessments 
of which he had notice to the time of his death. On the Ist day 
of March, 1908, he transferred and assigned the policy to the 
plaintiff. The assignment was in writing, a copy being attached 
to the petition. He died on March 9, 1908. Proof of his death 
has been furnished to the defendant as provided in the policy, 
but it fails and refuses to pay the amount due thereon. On the 
day of his death there were 1,500 members in good standing in 
the branch of the company mentioned in the policy. Attached 
to the petition as exhibits were copies of the policy and of the 
instrument claimed to be an assignment. The latter was as fol- 
lows: “This is to certify that I, W. D. Durdin, has this day 
made application for change in his life insurance policy from 
estate to Georgia Ann Durdin, and in case the change is not 
made during my lifetime I want the money paid to her for her 
services as cook for me during the last thirty-five years. I owe 
her for her services, and want it paid before anything done with 
my estate. I have this day signed this affidavit in presence of 
Charles T. Pitts, agent for Southern Life Ins. Co., Atlanta, Ga.” 
This was signed by Durdin and attested by two witnesses. 

The plaintiff amended her petition by alleging as follows: 
The policy to which reference was made in the instrument at- 
tached to the original petition as an assignment was the policy 
on which suit was brought, and this was the only policy held by 
Durdin at that time. On March 1, 1908, Durdin, in writing, 
notified the defendant company of the assignment of the policy 
to plaintiff; a copy of the letter containing such notice being 
attached to the amendment as an exhibit. The defendant con- 
sented to the assignment and accepted the sum of sixty cents, 
which was its charge for so consenting, and that amount was 
paid by Durdin and accepted by the company for that purpose. 
It was the intention of Durdin to assign the policy to the plain- 
tiff. He executed the instrument attached to the original peti- 
tion, and delivered it, together with the policy, to the plaintiff, 
and it was accepted by her as a transfer; and on the same day 
Durdin notified the defendant of the transfer of the policy, as 
above stated. The letter, of which a copy was attached to the 
amendment as an exhibit, was as follows :— 
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“March 1, 1908. Newborn, Ga. 

“Mr. Thos. C. Candler, Atlanta, Ga.—Dear Sir: Inclosed find 
fifty [sixty?] cents for change in my policy from estate to 
Georgia Anna Durdin. My policy No. 61,051, class (4.) The 
woman spoken of as beneficiary is my cook, and I want to leave 
her one policy. I also want four more policies in your com- 
pany. Can I get them by standing medical examination? 
Georgia Durdin has cooked for me for thirty-five years, and I 
want her to have something as a gift after 1 am gone. Please 
attend to same for me. Respectfully, W. D. Durdin. 

“Please let me hear from you in regard to it. Respectfully, 
W. D. D.” 

Defendant demurred to the petition, and after the amendment 
was made the demurrer was overruled. Defendant excepted. 


CANDLESS, THOMSON & HirscH and R. L. D. MCALLISTER, 
for Plaintiff in Error. 
Moore & Brancu, for Defendant in Error. 


LUMPKIN, J. (after stating the facts as above). 
The only question made and argued in this case was whether 
the allegations of the petition showed an assignment of the in- 


surance policy on the life of Durdin to the plaintiff. At common 
law choses in action were not assignable. Courts of equity did 
not recognize transfers of mere litigious rights, but did recog- 
nize assignments of choses in action, and looked upon the as- 
signee as the true beneficial owner. In this state choses in ac- 
tion arising in contract are assignable in writing. Civ. Code 
1895, § 3077, declares: “All choses in action arising upon con- 
tract may be assigned so as to vest the title in the assignee, but 
he takes it, except negotiable securities, subject to the equities 
existing between the assignor and debtor at the time of the as- 
signment, and until notice of the assignment is given to the per- 
son liable.” No special form of words is necessary to make an 
assignment. Any language, however informal, if it shows the 
intention of the owner of the chose in action to transfer it, will 
be sufficient to vest the property in the assignee. 4 Cyc. 42; 2 
Am. & Eng. Enc. Law (2d Ed.) 1055. 

In Dugas vs. Mathews, 9 Ga. 510, 54 Am. Dec. 361, the suffi- 
ciency of an instrument to operate as an assignment of a judg- 
ment was under consideration. It was “held that a formal deed 
of assignment is not necessary, but that evidence in writing, 
which shows that the plaintiff has conveyed the interest in the 
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judgment or execution to the person claiming to be assignee, 
will be sufficient to enable him to sue out process of garnishment 
thereon”. The paper there relied on as an assignment of the 
judgment had at its head a statement of the parties to the case 
and the court and term from which the fi. fa. issued. It was ad- 
dressed to the attorney at law who represented the plaintiff, was 
signed by the plaintiff, and contained the following statement: 
“Having assigned the above judgment and execution to Lewis 
A. Dugas, you are authorized to use my name in any proceeding 
yourself or the said Lewis A. may deem necessary to the collec- 
tion of said debt, and you are authorized to act as my attorney 
in any court proceeding instituted for the collection of the same, 
should you deem the use of my name necessary.” It was held 
that this was a sufficient written assignment of judgment. In 
the opinion, Nisbet, J., said: “We cannot believe that the ends 
of justice can be subserved by requiring, under the act of 1829, 
a technically formal deed of assignment. What we do require 
is that there be intelligible written evidence that the judgment 
is the property of him who claims to be its assignee. Such we 
consider this order to be.” 


In Stanford vs. Connery, 84 Ga. 731, 11 S. E. 507, it was held 


that a letter from the usee of an execution to his attorney, stat- 
ing that it was the property of a named person, “and is subject 
to his control and direction, and you are hereby authorized to pay 
the amount over to him when collected, or assign him the execu- 
tion if he requires it”, was an assignment to the person so 
named, and that the usee could not afterward transfer the execu- 
tion to another. 


In Loudermilk vs. Loudermilk, 93 Ga. 443, 21 S. E. 77, where 
the payee of a nonnegotiable promissory note indorsed it to a 
third person by name, without any words of limitation or ex- 
ception, it was held that there was a written assignment of the 
note to the indorsee, and that under Code, § 3077, the latter 
could maintain an action upon it in his own name against the 
maker. : 

In First National Bank vs. Hartman Steel Co., 87 Ga. 435, 13 
S. E. 586, one company which had done work for another drew 
a draft on the debtor for the amount of the balance due, payable 
fifteen days after date, “as advised”, indorsed it to the bank, 
received credit for the amount, and checked out the amount on 
the same day. The words “as advised” referred to a letter 
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which the drawer on the same day wrote to the company for 
which the work was done, and in which it was said: “We have 
to-day made draft on you at fifteen days, for balance of contract 
on standpipe at Columbus, $2,783. This draft, of course, we 
would like for you to accept; but it is not absolutely necessary 
if, for any reason, you prefer not doing so. We make the draft, 
however, inasmuch as we have gotten some money from the 
First National Bank here on this work, and simply want to 
transfer this balance to them. In other words, we wish the 
draft paid whenever the amount is due, either by taking up the 
draft, or remitting to the First National Bank here, as you see 
fit, * * * It would be quite an accommodation to us if you 
would transfer this amount in the manner indicated.” At the 
time the draft was received by the bank, it was agreed between 
it and the treasurer of the drawer that the latter would notify the 
drawee of the transfer to the bank of the balance due on the con- 
tract. The letter was received by the drawee; but it refused to 
accept the draft, notifying the drawer that it would not do so 
till the work was satisfactory to its representative. It was held 
that this constituted an assignment of the chose in action to the 
bank, and it was entitled to the fund over garnishing creditors 
of the assignor. 

See, also, Western Union Tel. Co. vs. Ryan, 126 Ga. 191, 55 
S. E. 21; Walton vs. Horkan, 112 Ga. 814, 38 S. E. 105, 81 Am. 
St. Rep. 77. 

Applying these principles to the case now before us, the alle- 
gations of the petition were sufficient to show an assignment of 
the policy of insurance to the plaintiff. It was payable to the 
estate of the assured, and he had a right to assign it without the 
consent of the company, so far as anything in this record ap- 
pears to the contrary. Civ. Code. 1895, § 2116; Rylander vs. 
Allen, 125 Ga. 206, 53 S. E. 1032, 6 L. R. A. (N. S.) 128. The 
writing which he executed stated that it was to certify that he 
had that day made application for change in his life insurance 
policy from his estate to the present plaintiff, “and in case the 
change is not made during my lifetime I want the money paid 
to her for her services as cook for me during the last thirty-five 
years. I owe her for her services, and I want it paid before any- 
thing done with my estate” It was alleged that this instrument, 
together with the policy of insurance to which it referred (being 
that on which suit was brought), was delivered to the plaintiff, 
and accepted by her as a transfer, and that it was the intention 
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of the insured to assign the policy to her. It was also alleged 
that on the same day he sent to the company the letter inclosing 
fifty (or sixty) cents for a change in his policy, that being the 
correct amount, and stating that he wanted her to have some- 
thing “as a gift after | am gone”, and that the company con- 
sented to the change and accepted the amount sent to it, which 
was its charge for consenting thereto. These allegations were 
sufficient to show an assignment of the policy, and on demurrer 
they are to be taken as true. 


The writing sufficiently describes the policy to be capable of 
being applied to its subject-matter. It states that the insured 
has applied for a change in his life insurance policy from his es- 
tate, and that he has signed the paper in the presence of the 
agent of “the Southern Life Ins. Co.”, of Atlanta, Ga. The 
policy was issued by the Southern Mutual Life Insurance Asso- 
ciation of Atlanta, Ga., and was payable to his estate. It was 
alleged that he had no other policy of life insurance than this, 
and that on the same day he wrote to that company the letter to 
which reference has already been made. 


It was argued on behalf of the plaintiff in error that the al- 
leged assignment was testamentary in character. If a present 
transfer of the policy was made, it was valid, although payment 
would not be made on it until it matured by the death of the in- 
sured. An assignment of a nonnegotiable note may be good in 
the present, although it may not be due until a future day. So 
a policy itself is assignable before the death of the insured, and 
the assignment is not testamentary because payment is not to 
be received by the assignee until after the death of the insured. 
There is nothing about this instrument to indicate a testamentary 
intention; but the surroundings, so far as they appear from the 
record, indicated an opposite intention. If the purpose of the 
maker had been to execute a will, it would have been entirely un- 
necessary to apply to the insurance company and make a re- 
quired payment for that purpose. 


It was also made a ground of demurrer that the purported 
consideration of the assignment was the services of the plaintiff 
as cook during thirty-five years, but that it does not set out what 
such services were worth, or whether any payment had been 
made therefor. This ground is not well taken. 


In the brief of counsel for plaintiff in error there is some dis- 
cussion as to the propriety of the allowance of the amendment 
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to the petition; but there is no assignment of error which raises 
any point on that subject. 
Judgment affirmed. All the Justices concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


What constitutes a sufficient assignment is a question which has 
been extensively discussed in connection with life insurance policies. 
The doctrine on this subject is substantially the same in principle in 
England and America. In the former the assignment is treated more 
strictly as a purely equitable right, and the English courts have laid 
greater stress than our own on the formalities observed. In both the 
vital question has been, in case of voluntary transfers of titfe, whether 
the gift is to be regarded as completed. The American doctrine as to 
the essentials of an assignment may be summed up thus: Possession of 
the instrument is generally of prime importance. But where a con- 
structive possession can be fairly inferred it will usually cure the defect 
arising from want of actual possession and the courts are disposed to 
regard the equities of the case and the relations of the parties in de- 
termining the sufficiency of an imperfect assignment. Bare permission 
will not give title. It must be accompanied by acts or writing sufficient 
to show the intention of the assignor, and the greater the formality ob- 
served the more unquestionable in this respect is the validity. Posses- 
sion is only prima facie evidence of title. The lack of it will not neces- 
sarily deieat the rights of an assignee, but may put in controversy his 
title as against adverse claimants, and especially creditors. Where the 
assignee is by the terms of the policy the beneficiary, possession, of 
course, is of minor importance, since in most of the states title vests 
in him by the execution and delivery of the policy unless it should ap- 
pear that the intention of the contracting parties was otherwise, and the 
executed trust is generally irrevocable, the party receiving the policy 
holding it simply as a depositary for the assignee. 

Assignments, however, must be clearly distinguished from testa- 
mentary depositions. The former only acquire validity when they take 
effect during the life of the assignor or in presenti. A disposition of the 
policy, whether in the form of assignment or otherwise, intended to take 
effect only after the death of the assignor, possess nothing by assign- 
ment. Its effect is simply that of an ordinary will. See case of Schadd, 
Pa. S. C., 8 Ins. L. J. 5; Estate of Trough, 8 Philad. R. 214. See also 
as to what constitutes the sufficiency of an assignment, Fowler vs. But- 
terly, 9 Ins. L. J. 329; Lemon vs. Ins. Co., 1 Ins. L. J. 520; Mallory vs. 
Travelers Ins. Co., 1 Ins. L. J. 840; Fogg vs. Ins. Co., 10 Cush. Mass. 
337; Pence vs. Ins. Co., 8 Ins. L. J. 746; Dungan’s Adm’x vs. Ins. Co., 
3 Ins. L. J. 106; National Life Ins. Co. vs. Barry, 3 Ins. L. J. 234; Marcus 
vs. Ins. Co., 6 Ins. L. J. 186. See also Hine & Nichols on the Law of 
Assignments of Life Policies, p. 17 et seq. 
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UNITED STATES SUPREME COURT. 


COMMERCIAL MUT. ACC. CO., Plaintiff in Error, 
v8. 
MARY B. DAVIS.* 


PROCESS—SERVICE ON FOREIGN COMPANY—PERSON AD- 
JUSTING LOSS. 


A state may provide, as has Missouri by 2 Rev. Stat. 1899, § 9772, for 
the service of process in an action against a foreign insurance 
company upon any person within the state who adjusts or settles a 
loss, 


[For Sy cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. 
§ 627 


PROCESS — SERVICE ON FOREIGN COMPANY—WHAT IS 
“DOING BUSINESS”. 


A foreign accident insurance company which has policies outstanding 
in the state, and has and exercises the right to investigate losses 
thereunder, to examine the body of the deceased insured in proper 
cases, and to adjust and settle losses within the state, is doing busi- 
ness therein so as to support service of process upon a local agent 
within the state, conformably to 2 Mo. Rev. Stat. 1899, § 7992, pro- 
viding for the service of process in actions against foreign insur- 
ance companies. 


[For other cases, see Insurance, Dec. Dig. § 627.] 
[For other definitions, see Words and Phrases, vol. 3, pp. 2155-2160; vol. 
8, pp. 7640-7641.] 

In Error to the Circuit Court of the United States for the 
Western District of Missouri to review a judgment overruling 
a motion to set aside service of process in an action against a 
foreign insurance company, and to dismiss the action for want 
of jurisdiction. Affirmed. 

The facts are stated in the opinion. 


MEssRS. JULES C. ROSENBERGER, JAMES C. JONES, and KErR- 
sEY CoATES REED, for Plaintiff in Error. 

MEssrRs. WILLIAM C. SCARRITT, ELLiott H. Jonss, and 
EDWARD L. ScarritTt, for Defendant in Error. 


MR. JusTIcE Day delivered the opinion of the court. 
This case presents a question of the jurisdiction of the Circuit 
Court of the United States to entertain a suit brought by Mary 


B. Davis, defendant in error, plaintiff below, against the Com- 
mercial Mutual Accident Company, plaintiff in error, defendant 


* Argued, March 15, 16,1909. Decision rendered, April 5, 1909. 29 Sup. Ct. Rep. 445. 
VoL. XXXVIII.—43. 
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below. The case comes here upon a certificate involving the 
question whether the defendant company was duly served with 
process. The Circuit Court found that the service of summons 
was valid and sufficient to give it jurisdiction, and overruled a 
motion to set aside the service and dismiss the action for want 
of jurisdiction. 

The suit was commenced by Mary B. Davis in the Circuit 
Court of Howard County, Mo., and was removed to the Circuit 
Court of the United States for the central division of western 
Missouri by the defendant, a Pennsylvania corporation. The 
company made no appearance in the court below or in the state 
court, except for the purpose of raising the question of jurisdic- 
tion, and removing the case to the Federal court. Such pro- 
ceedings did not amount to a general appearance in the suit. 
Goldey vs. Morning News, 156 U. S. 518, 39 L. ed. 517, 15 Sup. 
Ct. Rep, 559; Wabash Western R. Co. vs. Brow, 164 U. S. 271, 
41 L. ed. 431, 17 Cup. Co. Rep. 126. 

The record contains a bill of exceptions setting forth the tes- 
timony upon the question of jurisdiction. It appears that A. F. 
Davis, husband of the plaintiff, held a policy in the defendant 
company, issued August 6, 1896, in the sum of $5,000, insuring 
against accidental death. On December 31, 1906, he received a 
gunshot wound, from which he died on the 4th of January, 1907. 
On January 7, 1907, the insurance company was notified of the 
death. On January 14th and 15th one Dr. Mason, of Chicago, 
went to the city of Fayette, Mo., the home of the plaintiff, and 
there made an investigation of the cause of death in defendant’s 
behalf, and demanded an inspection of the body of the deceased, 
which demand was refused. Some correspondence ensued be- 
tween the plaintiff and the defendant company, and, on February 
2oth, a letter was written, signed by the plaintiff, which letter 
contained, among other things, the following :— 

“However, if you think it is right, you may send someone here 
to examine the body for you. Can’t you also send someone au- 
thorized who could settle the claim here if your doctor found 
everything as reported, as most all of the claims have been paid, 
and I am very anxious to have the balance settled as soon as 
possible. 

“Then, too, if I should want to compromise the claim in lieu 
of an examination, your agent would have power to settle it 
without any delay. Please let me know just when you will send 
someone, as I am thinking of going to St. Louis for a few days, 
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and would like to be here when he comes, so let me know sev- 
eral days in advance.” 

To this letter the company replied by a letter written by its 
secretary at the Philadelphia office, that it would have its medi- 
cal representative in Fayette with authority to make an adjust- 
ment. Afterward, on February 27th, Dr. Mason went to Fay- 
ette, having received a written letter of authority from the com- 
pany, authorizing him to act on behalf of the company in the 
examination of the body of the deceased, which letter also au- 
thorized him to adjust the claim. 

The testimony is not altogether in harmony as to what oc- 
curred at the meeting of February 27th. It does appear that the 
representative of the plaintiff and Dr. Mason met and conferred 
upon the matter of compromising the claim, and that afterward 
an offer was made by the plaintiff's representatives to proceed 
with an examination of the body of the deceased. Dr. Mason 
declined this offer until he could have another physician pres- 
ent; and, after some negotiation, a deputy sheriff appeared and 
served process upon Dr. Mason as agent of the company, upon 
a petition which had been prepared before his arrival, and which 
was filed in the case subsequently removed to the Federal court. 
There is also testimony tending to show that a physician was 
present, who was ready to assist in the examination of the body 
as a representative of the plaintiff. 

The grounds of objection to the service in the case may be sum- 
marized to be: First, that Mason was not a person authorized 
to receive service of process on defendant’s behalf; second, that, 
at the time the service was attempted, the defendant company 
was not engaged in the transaction of business in the state of 
Missouri; third, that Dr. Mason was enticed into the state of 
Missouri by the trick and device of the plaintiff; fourth, that the 
return of service did not disclose a valid service under the laws 
of the United States nor of the state of Missouri. 

As to the service of summons, the statutes of Missouri provide 
(Revised Statutes of Missouri, 1899, vol. 1, § 570) as follows :— 

“A summons shall be executed, except as otherwise provided 
by law, either * * * fourth, where defendant is a corporation 
or joint stock company, organized under the laws of any other 
state or country, and having an office or doing business in this 
state, by delivering a copy of the writ and petition to any officer 
or agent of such corporation or company in charge of any office 
or place of business, or, if it have no other office or 
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place of business, then to any officer, agent, or employee in any 
county where such service may be obtained, and, when had in 
conformity with this subdivision, shall be deemed personal 
service against such corporation, and authorize the rendition of 
a general judgment against it.” 

Section 7992, vol. 2, Revised Statutes of Missouri, 1899 :— 

“Service of summons in any action against an insurance com- 
pany not incorporated under and by virtue of the laws of this. 
state, and not authorized to do business in this state by the Su- 
perintendent of Insurance, shall, in addition to the mode pre- 
scribed in § 7991, be valid and legal and of the same force and 
effect as personal service on a private individual, if made by 
delivering a copy of the summons and complaint to any person 
within this state who shall solicit insurance on behalf of any such 
insurance corporation, or to make any contract of insurance, or 
collects or receives any premium for insurance, or who adjusts or 
settles a loss, or pays the same for such insurance corporation, 
or in any manner aids or assists in doing either.” 

The sheriff returned the summons as follows :— 

“Executed the within writ in the county of Howard and state 
of Missouri, on the 27th day of February, A. D. 1907, by deliv- 
ering a copy of the petition in this case hereto attached and a 
copy of this writ to Frank G. Mason, agent of the within-named 
defendant, the Commercial Mutual Accident Company, a corpo- 
ration organized under the laws of the state of Pennsylvania, and 
doing business in the state, but having no office or place of busi- 
ness herein, and not incorporated under the laws of this state 
nor authorized to do business in this state, and while he, the said 
agent, was transacting business for the said defendant in our 
said county, and while he was adjusting or settling a loss on a 
policy of insurance for said defendant, or was aiding and assist- 
ing in so doing. “George D. Gibson, 

“Sheriff, Howard County, Missouri, 
“By H. L. Hughes, Deputy.” 

In view of the fact that much of the business of the country is 
done by corporations having foreign charters and principal of- 
fices remote from states wherein they transact business, it has 
been found necessary to make provision for the service of sum- 
mons upon local agents, in order to give jurisdiction to try con- 
troversies which have originated in such states. With this pur- 
pose in view, many states have provided that foreign corpora- 
tions, in order to do business within the state, must make pro- 
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vision for service upon some local agent, or by authority con- 
ferred upon some state officer to accept service of summons. 
And but for such statutes and the authority given by the states 
to obtain service upon local agents, there could be no recovery 
upon the contracts of such companies, unless redress be sought 
in a distant state, where the company may happen to have its 
home office. Connecticut Mut. L. Ins. Co. vs. Spratley, 172 U. 
S. 602, 619, 43 L. ed. 569, 575, 19 Sup. Ct. Rep. 308; Baltimore 
& O. R. Co. vs. Harris, 12 Wall. 65, 83, 20 L. ed. 354, 358. 

In pursuance of this policy the state of Missouri has enacted 
the sections of its statutes providing for service upon the agents 
of insurance companies. In § 7992 it is provided, among other 
things, that service may be made by delivering a copy of the 
summons and complaint to any person within the state who shall 
solicit insurance on behalf of any insurance company, or make 
any contract of insurance, or who collects or receives any pre- 
mium for insurance, or who adjusts or settles a loss or pays the 
same for such insurance corporation, or in any manner aids or 
assists in doing either. Under this section, in part, at least, the 
sheriff undertook to make service upon Dr. Mason. The record 
clearly discloses that Mason had authority to adjust and settle 
the loss which was the subject of the plaintiff’s claim. It is true 
that the statute says that service may be upon “any person with- 
in the state * * * who adjusts or settles the loss”, etc. This 
language clearly has reference to the authority of the person 
whom the statutes declares to be competent to receive service 
of summons, and the statute, in effect, provides that the person 
clothed with such power shall be capable of receiving service 
upon the corporation. The statute designing to reach one hav- 
ing the authority of the company for the purpose named, it is 
immaterial that the loss was not actually settled. This section 
(7992) is limited to the cases of companies not incorporated un- 
der the laws of the state, and not authorized to do such business 
within the state by the Superintendent of Insurance. 

This law was in force when Dr. Mason came into the state, 
clothed with full authority to settle the loss. The company must 
be presumed to have acted with knowledge of this statute. The 
company could only be served with process through some agent. 
It was competent for the state, keeping within lawful bounds, 
to designate the agent upon whom process might be served. It 
chose to enact a statute providing that an agent competent by 
authority of the company to settle and adjust losses should be 
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competent to represent the company for the service of process. 
When the company sent such an agent into Missouri, by force 
of the statute he is presumed to represent the company for the 
purpose of service, and to be vested with authority in respect to 
such service so far as to make it known to the foreign corpora- 
tion thus coming within the state and subjecting itself to its 
laws. Lafayette Ins. Co. vs. French, 18 How. 404, 408, 15 L. ed. 
451, 453. 

It is not necessary that express authority to receive service of 
process be shown. The law of the state may designate an agent 
upon whom service may be made, if he be one sustaining such 
relation to the company that the state may designate him for 
that purpose, exercising legislative power within the lawful 
bounds of due process of law. This was held in effect in Con- 
necticut Mut. L. Ins. Co. vs. Spratle, 172 U. S. 602, 43 L. ed. 
569, 19 Sup. Ct. Rep. 308. 

We think the state did not exceed its power and did no injus- 
tice to the corporation by requiring that, when it clothed an 
agent with authority to adjust or settle the loss, such agent 
should be competent to receive notice, for the company, of an 
action concerning the same. 

It is further contended that the defendant company was not 
doing business within the state of Missouri. That it is essential, 
in order to obtain jurisdiction over a foreign corporation hav- 
ing, as in the case at bar, neither property nor agent in the 
state, that it be doing business in the state, is settled by numer- 
ous decisions of this court. St. Clair vs. Cox, 106 U. S. 350, 27 
L. ed. 222, 1 Sup. Ct. Rep. 354; Goldey vs. Morning News, 156 
U. S. 518, 39 L. ed. 517, 15 Sup. Ct. Rep. 559; Barrow S. S. Co. 
vs. Kane, 170 U. S. 100, 42 L. ed. 964, 18 Sup. Ct. Rep. 526; 
Connecticut Mut. L. Ins. Co. vs. Spratley, supra; Conley vs. 
Mathieson Alkali Works, 190 U. S. 406, 47 L. ed. 1113, 23 Sup. 
Ct. Rep. 728; Pennsylvania Lumbermen’s Mut. F. Ins. Co. vs. 
Meyer, 197 U. S. 407, 49 L. ed. 810, 25 Sup. Ct. Rep. 483; Pe- 
terson vs. Chicago, R. I. & P. R. R. Co. 205 U. S. 364, 51 L. ed. 
841, 27 Sup. Ct. Rep. 513. 

Was the defendant doing business in the state of Missouri? 
The record discloses, and the court has found, that it had other 
insurance policies outstanding in the state of Missouri. Upon 
these policies undoubtedly premiums were paid, and it was the 
right of the company to investigate losses thereunder, to have 
an examination of the body of the deceased in proper cases, and 
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to do whatever might be necessary to an adjustment or payment 
of any loss. The record shows that the company sent Dr. 
Mason to Fayette to investigate the loss sued for in this case, and 
later, and at the time of the service of the process, Mason was 
in Missouri with full authority to settle the loss in controversy. 

Previous cases in this court have not defined the extent of the 
business necessary to the presence of a foreign corporation in 
the state for the purpose of a valid service; it is sufficient if it is 
doing business therein. We are of opinion that the finding of 
the court in this case is supported by testimony, and that the 
corporation was doing business in Missouri. 

It is urged that it clearly appears from the testimony in this 
case that Dr. Mason was sent into the state of Missouri because 
of the fraud and artifice of the plaintiff, and that in such case the 
law will not permit a service of summons to stand. It is un- 
doubtedly true that if a person is induced by artifice or fraud to 
come within the jurisdiction of the court for the purpose of pro- 
curing service of process, such fraudulent abuse of the writ will 
be set aside upon proper showing. Fitzgerald & M. Constr. Co. 
vs. Fitzgerald 137 U. S. 98, 34 L. ed. 608, 11 Sup. Ct. Rep. 36. 
“The fraud of the plaintiff’, says the counsel for the plaintiff in 
error, “consisted in inducing the company, by artifice, to confer 
upon Dr. Mason authority to compromise the suit.” 

Upon the testimony before the court, the Circuit Court 
reached the conclusion that the company was not induced by 
fraud or artifice to send Dr. Mason to the state of Missouri. 
This court has jurisdiction to review, under § 5-of the act of 
March 3, 1891 |26 Stat. at L. 827, chap. 517, U. S. Comp. Stat. 
1901, p. 549], cases in which the question of jurisdiction alone is 
involved, and which are duly certified here for decision. And 
where the decision of the court below is clearly wrong, even 
upon a question of fact, it may be set aside under the power con- 
ferred by the statute upon this court. We think this is the effect 
of the reasoning in Goldey vs. Morning News, supra; and Mexi- 
can C. R. Co. vs. Pinkney, 149 U. S. 194, 37 L. ed 699, 13 Sup. 
Ct. Rep. 859. 

It is contended by counsel for the plaintiff in error that the 
evidence is undisputed, and clearly demonstrates the fraudulent 
conduct of the plaintiff in obtaining service in this case. But we 
are not prepared on this question of fact, to say that the court 
below committed plain error. The court might have found upon 
the testimony that there was a bona fide attempt to settle the 
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controversy between the parties, and that it was only when they 
failed to settle that service of summons was made upon Mason, 
as the agent of the company. There is testimony tending to 
show that both parties expected an adjustment of the claim to 
be made at this meeting, which was held for that purpose. There 
is testimony from which it might be inferred that there was a 
bona fide offer to permit an examination at that time of the re- 
mains of the deceased. We do not feel authorized to find, as 
against the testimony set forth in the bill of exceptions, and the 
finding oi the court below, that the purpose in writing the letter 
of February 20th, and procuring authority to be conferred upon 
Dr. Mason to settle the case, and to come into the state of Mis- 
souri for that purpose, was a mere fraudulent scheme to obtain 
service upon the insurance company. 

As the sole question before us pertains to the sufficiency of 
the service under the facts disclosed, we reach the conclusion 
that the judgment of the Circuit Court must be affirmed. 

Affirmed 


SUPREME COURT OF NORTH CAROLINA. 


MELVIN 
vs. - 


PIEDMONT MUT. LIFE INS. CO.* 


WONPAYMENT OF PREMIUMS—FORFEITURE. 

Under a policy stipulating that on the failure of insured to pay the 
weekly premiums for five weeks all claims on insurer are, by such 
arrears, forfeited, the failure of insured to pay weekly premiums: for 
five weeks operates as a forfeiture of his rights. 

for a cases, see Insurance, Cent. Dig. §§ 891, 900; Dec. Dig. 
§ 349. 


NONPAYMENT OF PREMIUMS— FORFEITURE—REINSTATE- 
MENT. 

1 partial payment of arrears of premiums by insured in a policy stipulat- 
ing for a forfeiture for nonpayment of weekly premiums for five 
weeks and for reinstatement on payment of all dues, etc., does not 
work a reinstatement, in the absence of an agreement to that effect. 

,for other cases, see Insurance, Dec. Dig. § 365.] 


~¥ Decision rendered, April 7, 1909. 64 S. E. Rep. 180. 
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wae OF PREMIUMS— FORFEITURE—REINSTATE- 


Where a life policy provided for a forfeiture for nonpayment of weekly 
premiums for five weeks, and authorized the reinstatement of in- 
sured on his paying all back dues, provided he was in good health 
and so remained for five weeks thereafter, insured, who paid his 
dues in arrears and died two days later, was not reinstated. 


[For other cases, see Insurance, Dec. Dig. § 365.] 


Appeal from Superior Court, Cumberland County; Biggs, 
Judge. 

Action by Charles Melvin, by his next friend, R. L. Melvin, 
against the Piedmont Mutual Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed. 

At the close of plaintiff's evidence there was a motion for non- 
suit, under the Hinsdale act (Revisal 1905, § 539), motion over- 
ruled, and defendant excepted. The case was submitted to the 
jury on issues as follows :— 

“(1) Did the insured fraudulently misrepresent his age in the 
application for the policy in controversy? Ans. No. 

“(2) Is the defendant indebted to the plaintiff, and, if so, in 
what amount? Ans. Yes; forty-five dollars, the amount of the 
policy.” 


SINCLAIR & DvE, for Appeilant. 
Tuomas H. Sutton, for Appellee. 
HOKE, J. 
The policy declared on contains a stipulation; made a part of 
‘the contract of insurance, in terms as follows :— 


(5) Whenever the insured shall fail to pay the weekly pre- 
mium on this policy for five weeks and shall be due five weeks’ 
premium, all claims on the company are by such arrears for- 
feited. But the insured may be reinstated by paying up all 
back dues, and shall be entitled to full benefits sixty days from 
date of paying such dues; provided the insured shall be in 
good health when such dues are paid and for five weeks there- 
after. 


There was evidence showing that, on January 18, 1908, the 
deceased was indebted for six weeks’ unpaid weekly dues and 
premiums, and on that dav he paid four weeks of such arrears, 
which was received by the agent and by him turned over to the 
superintendent, who entered the same on the company’s books 
to the credit of the insured; and, on the 2oth of January, 1908, 
the insured died. 

The court below was of opinion that the plaintiff was entitled 
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to have the issue of defendant’s liability submitted on the ques- 
tion of waiver, by reason of the payment of the four weeks’ 
back dues, and the receipt of same by the company, but we do 
not think this is a correct view of the case on the facts presented. 
By the terms of the contract, ‘on a failure to pay the weekly 
premiums for five weeks, all claims on the company are by such 
arrears forfeited”, and, at the time the payment on these six 
weeks of back dues was made, the rights of the insured under 
his policy had ceased. Freckmann vs. Royal Arcanum, 96 Wis. 
133, 70 N. W. 1113; Supreme -Lodge vs. Keener, 6 Tex. Civ. 
App. 267, 25 S. W. 1084; Carlson vs. Supreme Council, 115 Cal. 
406, 47 Pac. 375, 35 L. R. A. 643. While provision for reinstate- 
ment is contained in the policy, the stipulation is that such rein- 
statement shall occur on the payment of “all back dues”; and 
the authorities are very generally to the effect that, under such 
a stipulation, a partial payment of back dues will not work a re- 
instatement. Continental Life Ins. Co. vs. Willets, 24 Mich. 268; 
Hudson vs. Ins. Co., 28 N. J. Eq. 167; Supreme Lodge vs. Oet- 
ers, 95 Va. 610, 29 S. E. 322. Certainly no such result could be 
allowed unless there was evidence’ of some understanding or 
authorized agreement to that effect. Apart from this, by the 
express provisions of the contract, a reinstatement is only to 
occur after sixty days from paying the back dues and on condi- 
tion that the insured shall be in good health when such dues are 
paid, and for five weeks thereafter. He died in two days after 
the partial payment was made. 

We are of opinion that the defendant’s motion for nonsuit 
should have been allowed, and it is so ordered. 

Reversed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL 


The issue involved in this case is that of the power of the agent 
of an industrial company to waive compliance with the policy provisions 
regarding reinstatement. The business of such companies is usually 
conducted in the field through district superintendents having under 
them a force of agents, and the policy registers of such superintendents, 
as well as other records in their offices are generally transcripts of those 
kept in the home office. The legal relations between such agencies and 
the company are in some respects analogous to those subsisting be- 
tween a grand lodge and its subordinate lodges in the case of benevo- 
lent orders. It is in such orders that questions similar to the present 
one have most frequently arisen. Such subordinate lodges are merely 
the agents of the superior body and, unless specially authorized, have 
no power to waive the requirements of the latter regarding the rein- 
statement of members, nor have their officers such power. Adams vs. 
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Grand Lodge, 66 Neb. 389; Grand Lodge A. O. U. W. vs. Jesse, Ill. App. 
101; Royal Highlanders vs. Scovill, 66 Neb. 213. In Marshall vs. Grand 
Lodge, 133 Cal. 686, it was held that the reception of past due assess- 
ments by a subordinate lodge did not waive the requirements as to re- 
instatement when their acceptance was refused by the grand lodge. In 
Sovereign Camp Woodmen of the World vs. Rothschild, 40 S. E. Rep. 
553, a supreme lodge was not estopped to deny that a member had been 
reinstated by the acceptance of a less amount than that due by the clerk 
of a subordinate lodge not authorized by the laws of the order to rein- 
state members. In Clark vs. Metropolitan Life Ins. Co., 65 W. W. 
Rep. 1 (an industrial case) it was held under a policy substantially simi- 
lar to this as to its provisions, and also providing that no application 
for reinstatement shall be effectual until approved at the home office, 
that payment of part of the amount in arrears to the agent and afterward 
the balance on the day of death did not revive the policy. In the case 
of Grand Lodge vs. Jesse, supra, it was held that a grand lodge is not 
estopped from denying liability because the officers of a subordinate 
lodge had reinstated a member without the required certificate of health. 

The case of Baltimore Life Ins. Co. vs. Howard, 52 Atlantic Rep. 
397, in many respects resembled the present one. An industrial policy 
provides that a default of four weekly premiums should work a for- 
feiture and a reinstatement could only be effected by passing a satis- 
factory medical examination. It was held that such an examination was 
waived by the act of an inspector sent out by the company to collect de- 
linquent premiums, in collecting the arrears and assuring the policy- 
holder that it was all right. It was further held that the mere fact that 
the officers receiving premiums after a forfeiture should know of such 
forfeiture in the course of their business is sufficient knowledge to sus- 
tain a forfeiture. The case is distinguished from the present one by the 
fact that the arrears in the latter were collected by a mere sub-agent 
and were accepted only by the field superintendent in the ordinary course 
of business. 

Again, in Cauveren vs. Ancient Order of Pyramids, 72 S. W. Rep. 
141, it was held that where an agent had collected the arrears and had 
promised to send a health certificate to be signed by insured, but had 
not done so, and there was evidence that the agent had so acted in 
other cases without objection by the company, the question of waiver 
was for the jury. As a matter of fact the collection of such arrears and 
their receipt by superintendents has been a familiar practice in industrial 
insurance in many districts. So in the case of Rice vs. Grand Lodge, 60 
N. W. Rep. 726, where, according to the requirements of the order, a 
member could be reinstated only by vote of the lodge-and the furnishing 
of a health certificate, and such overdue assessments had frequently 
been received by the society, and the money was sent to the officer’ 
whose duty it was to collect assessments and was retained by him until 
the death of the insured and a copy of the requirements as to reinstate- 
ment was returned marked to the insured, the question of waiver was 
for the jury. 

A reinstatement is not the making of a new contract, but a mere 
cancellation of forfeiture. Goodwin vs. Provident Savings Life Assur. 
Soc., 25 Ins. L. J. 4or. 
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MODERN WOODMEN OF AMERICA VS. COMEAUX 
ET AL.* 


(Supreme Court of Kansas.) 


BENEFIT INSURANCE—BENEFICIARIES—“DEPENDENT”. 


D. was an unmarried man without living relatives. He held a benefit 
certificate for $1,000, in the Modern Woodmen of America, of which 
order he was a member in good standing. He was sick and without 
a home. To secure a place where he could live and be cared for, 
he entered into an agreement with a neighbor who was keeping 
a hotel, whereby it was agreed that the name of the hotel keeper 
should be placed in the benefit certificate as beneficiary, and he 
should also have all the property then owned by D., in consideration 
of which D. was to have a home at the hotel, as part of the hotel 
keeper’s family, during his life. In pursuance of this agreement, the 
name of the hotel keeper was inserted in the certificate as stipulated, 
being designated as a “dependent”. D. made a will by which his 
property was bequeathed to the wife of the hotel keeper, and he 
then went to the hotel to live, and remained there until his death, 
which occurred a few months afterward. Held, that the hotel keeper 
was not a dependent upon D. within the meaning of the law relat- 
ing to fraternal associations, and had no valid claim against the 
order as a beneficiary. 


{For other cases, see Insurance, Cent. Dig. § 1933; Dec. Dig. § 770.] 
{For other definitions, see Words and Phrases, vol. 2, pp. 1991-1993.] 


BENEFIT INSURANCE—UNAUTHORIZED BENEFICIARY. 


Where the name of a person who does not belong to the class which, 
by the rules of the order and the statute regulating such associa- 
tions, is entitled to become a beneficiary is inserted in a benefit 
certificate, such person has no right to receive any part of the 
benefit fund, and the acceptance of assessments paid, after his name 
has been so inserted will not confer such right. 


[For other cases, see Insurance, Dec. Dig. § 760.] 


% Decision rendered, Feb. 6, 1909. Rehearing denied, April 15, 1909. 101 Pac. Rep. 1. 
Syllabus by the Court. 
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SHOWALTER VS. MODERN WOODMEN OF 
AMERICA.* 
(Supreme Court of Michigan.) 


MUTUAL BENEFIT—PROHIBITED OCCUPATION—WAIVER. 


The failure of the officers of the home office of a fraternal benefit soci- 
ety to return assessments to the representatives of insured upon 
learning that his death was directly due to employment in a pro- 
hibited occupation did not operate as a waiver by the home office 
of the by-law of the society exempting it from liability for death due 
to such employment, where there was no demand made for a re- 
turn of the assessments, nor failure to do any act which it was the 
society’s duty to do to avoid a waiver. 


[For other cases, see Insurance, Cent. Dig. § 1909; Dec. Dig. § 755.] 
*% Decision rendered, April 24, 1909. 120 N. W. Rep. 994. 
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MUTUAL BENEFIT—PROHIBITED OCCUPATION—WAIVER. 


A waiver of the exemption of a fraternal benefit society from liability 
for death due to employment in a prohibited occupation must be by 
the home office where the contract is made with it. 


[For other cases, see Insurance, Cent. Dig. §§ 1907, 1908; Dec. Dig. § 
755:] 


MUTUAL BENEFIT—PROHIBITED OCCUPATION—WAIVER. 


Where the rule of a fraternal benefit society against engaging in the 
occupation of brakeman only rendered the certificate void as to any 
claim for death directly due to such occupation, and the liability of 
the society for death from any other cause still continued, and 
there was also a social feature connected with the society, the so- 
ciety did not waive its right to rely on such exemption from liabil- 
ity by the acceptance of asessments with knowledge that the mem- 
ber had engaged in such occupation, for it had the right to assume 
that the payment of assessments was for the benefits still open to 
the member notwithstanding his occupation. 


[For other cases, see Insurance, Cent. Dig. § 1909; Dec. Dig. § 775.] 


MUTUAL BENEFIT—PROHIBITED OCCUPATION—WAIVER. 


Where a fraternal benefit society in its very first communication to the 
clerk of the local camp, and also in its first communication to the 
attorneys for the beneficiary, definitely put its defense to the cer- 
tificate on the ground that insured came to his death by accident 
directly due to employment in a prohibited occupation, and in a 
subsequent communication to the attorneys again denied liability, 
but gave the privilege of presenting proofs of death to the society, 
if the attorneys saw fit to do so, stating that, by furnishing the 
blanks, the society did not waive the right to deny liability, there 
was no waiver of the defense that insured was engaged in a pro- 
hibited occupation, on the ground that the society had required or 
permitted the beneficiary to incur expense in preparing proofs of 
death. 


[For other cases, see Insurance, Dec. Dig. § 755.] 


PRUDENTIAL INS. CO. OF AMERICA VS. GODFREY 
ET AL..* 


(Court of Chancery of New Jersey.) 


LIFE POLICY—PERSONS ENTITLED TO PROCEEDS. 


A policy of insurance was issued by the complainant company, payable 
unto the executors, administrators, or assigns of the person in- 
sured, unless settlement should be made under the provisions of 
article second thereof to any relative by blood or connection by 
marriage of the insured, or to any other person appearing to the 
company to be equitably entitled to the same by reason of having 
incurred expense in any way on behalf of the insured for her burial 
or for any other purpose, and the production by the company of a 
receipt signed by any or either of said persons, or of other sufficient 
proof of such payment to any or either of them, should be con- 
clusive evidence that such benefits had been paid to the person or 


% Decision rendered, Feb. 20,1909. 72 Atl. Rep. 456. Syllabus by the Court. 
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persons entitled thereto, and that all claims tis the policy had 
been fully satisfied; such article being for the facility of payment 
by the company. Immediately after the death of the person in- 
sured, her half-sister furnished proofs of death and made claim for 
the sum insured, having paid the premiums on the policy which she 
surrendered, together with the premium receipt book. Afterward 
the decedent’s husband was granted administration upon her estate, 
and made claim for the insurance money under the policy, and 
brought suit at law to enforce such claim. The company paid nei- 
ther of the claimants and filed its bill of interpleader in this cause. 
Held:— 

That the complainant had a right to pay any one of the persons named 
in the facility of payment clause up to the time that suit was brought 
by the person entitled to payment under the contract, namely, the 
administrator of the insured, and that such payment would have 
been a complete defense to the administrator's action; but, not hav- 
ing made such payment, the right of the administrator under the 
contract upon suit brought was complete; and a plea by the com- 
pany of subsequent payment to one of the class mentioned would 
not operate to bar the administrator’s suit. 


[For other cases, see Insurance, Dec. Dig. § 583.] 


——---—-—- + @ —_- — — 


HYDE ET AL. VS. EQUITABLE LIFE ASSUR. SOCIETY 
OF UNITED STATES ET AL.* 


(Supreme Court of New York, Special Term, New York County.) 


STOCK COMPANIES—INVESTMENTS—RIGHT TO QUESTION. 


Whether an investment by an insurance company in the stock of a bank 
is authorized or not can be inquired into by the state alone. 


[For other cases, see Insurance, Dec. Dig. § 36.] 
POWERS—IMPLIED POWERS—BORROWING MONEY. 


A life insurance company has implied power to borrow money to pre- 
serve its assets, and, having the authority, its choice of a means, 
where neither corrupt nor prohibited, presents no question for ju- 
dicial interference. 


[For other cases, see Insurance, Dec. Dig. § 36.] 
*% Decision rendered, December, 1908. 116 N. Y. Sup. 219. 


-—————_ $+ @__ —__ — 


SUPREME TENT, KNIGHTS OF THE MACCABEES OF 
THE WORLD, VS. ETHRIDGE. (No. 6,386.)* 


(Appellate €ourt of Indiana, Division No. 1.) 


FRATERNAL BENEFIT INSURANCE—ACTIONS—COMPLAINT 
—SUFFICIENCY. 


A complaint, in an action on a fraternal benefit certificate, which alleges 
that the society issued the certificate which recited that the mem- 


»* Decision rendered, April 6, 1909. 87 N. E. Rep. 1049. 
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ber had been regularly admitted as a member of the society, and 
that, in accordance with the provisions of the laws of the society, 
he was entitled to the benefits of membership, and which makes 
the certificate a part of the complaint, shows that the member be- 
came a member of the society. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


FRATERNAL BENEFIT INSURANCE—ACTIONS—COMPLAINT 
—‘COMPLIED WITH”. 

A complaint, in an action on a fraternal benefit certificate, which alleges 
that the member “complied with” the conditions of the certificate, 
alleges performance of the contract, within Burns’s Ann. St. 1908, 
§ 376, providing that in pleading performance it shall be sufficient 
to allege generally that the party performed the conditions on his 
part; the words “complied with” serving the purpose of the word 
“performed”, 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


FRATERNAL BENEFIT INSURANCE—ACTIONS—ANSWERS. 

Where the answer, in an action on a fraternal benefit certificate, admitted 
that the member was a member in good standing at the date of his 
death, and stated that the beneficiary refused to make proof of 
death, or give any notice thereof within one year, and that, under 
a section of the society’s laws, the certificate was null and void, but 
failed to show that the section was in force at the time of the is- 
suance of the certificate, or at the death of the member, or when 
it was enacted or in force, the court did not err in sustaining a de- 
murrer thereto. 


[For other cases, see Insurance, Cent. Dig. § 1997; Dec. Dig. § 815.] 
FRATERNAL BENEFIT INSURANCE—PROOF OF DEATH— 
LAWS OF SOCIETY. 


Where the local order of a fraternal benefit society was as well informed 
of the facts concerning the death of a member as the beneficiary, 
and had knowledge of the fact that the member was dead, the fail- 
ure of the order to give the society, as required by a by-law, notice 
of the death of the member did not deprive the beneficiary of her 
right to payment under the certificate. 


[For other cases, see Insurance, Cent. Dig. § 1963; Dec. Dig. § 789.] 
———_—-—- 9 ¢@—____——_-- 


BIERMANN VS. GUARANTY MUT. LIFE INS. CO.* 
(Supreme Court of Iowa.) 


ACTIONS—DEFENSES. 


A life insurance company is barred from pleading or proving the falsity 
of warranties in the application for insurance; unless a full and cor- 
rect copy of the application is attached to the policy, as required by 
Code, § 1819. 


[For other cases, see Insurance, Cent. Dig. § 216; Dec. Dig. § 134.] 


ESTOPPEL TO AVOID POLICY—KNOWLEDGE OF AGENT. 


A life insurance company is chargeable with the knowledge of its so- 
liciting agent as to the intemperate habits of the insured. 


[For other cases, see Insurance, Cent. Dig. §§ 968, 984, 995; Dec. Dig. 
§ 378.] 


% Decision rendered, May 4, 1909. 120 N. W. Rep. 963. 
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ACTIONS ON POLICIES—BURDEN OF PROOF. 

That the insured procured a favorable report as to his health from the 
company’s medical examiner by fraud is an affirmative defense; and 
the burden is on the company to establish it by a preponderance of 
the evidence. 

ae omer cases, see Insurance, Cent. Dig. §§ 1650-1658; Dec. Dig. § 
40. 


——-—_-_ eq ——___—_- 


DANIEL VS. MODERN WOODMEN OF AMERICA.* 
(Court of Civil Appeals of Texas.) 


CONTRACTS—CONSTRUCTION. 


An insurance certificate will be strictly construed against insurer and lib- 
erally in favor of insured; and, where the words thereof admit of 
two constructions, the one most favorable to insured will be 
adopted. 


[For other cases, see Insurance, Cent. Dig. § 1870; Dec. Dig. § 726.] 


CONTRACTS—CONSTRUCTION. 


The language of an insurance certificate must be construed according to 
the intent of the parties, derived from the words used, the subject- 
matter to which they relate, and the matters naturally incident there- 
to. 


[For other cases, see Insurance, Cent. Dig. § 1870; Dec. Dig. § 726.] 
CONTRACTS—CONSTRUCTION. 


Since forfeitures are not favored by the law, language of an insurance 
certificate fairly susceptible of an interpretation which will prevent 
a forfeiture will be so construed. 


[For other cases, see Insurance, Cent. Dig. § 1870; Dec. Dig. § 726.] 
eo IN APPLICATION—WARRANTY 
‘FAITH”. 


Statements of the applicant for insurance that he has never been intoxi- 
cated and that his deceased maternal grandmother was never insane 
are statements of opinion merely, and, where the applicant in good 
faith believes them to be true, their falsity will not vitiate the cer- 
tificate warranting the truth of the applicant’s answers, and stipu- 
lating that he agrees that the literal truth of each shall be a condi- 
tion precedent to any contract issued on the faith of the answer; 
the word “faith” meaning a firm conviction of the truth of what is. 
declared by another by way of testimony without other evidence. 


[For other cases, see Insurance, Cent. Dig. §§ 1862, 1863; Dec. Dig. § 
723-] 
% Decision rendered, Feb. 6, 1909. Rehearing denied, March 13,1909. 1188S. W. Rep. 211 





————_e@—____—_- 


ALEXANDER VS. METROPOLITAN LIFE INS. CO.* 
(Supreme Court of North Carolina.) 


LIFE POLIC Y—REPRESENTATIONS—MATERIALITY—UN- 
TRUTH—*MATERIAL REPRESENTATION”. 


A statement in an application for life insurance that applicant had 
never had any disease of the kidneys is a material representation 


% Decision rendered, April 28, 1909. 6458S. E. Rep, 432. 
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within Revisal 1905, § 4808, the untruth of which is a defense to the 

policy, irrespective of whether the statement was fraudulently made. 
[For other cases, see Insurance, Cent. Dig. §§ 681, 687; Dec. Dig. § 291.] 
{For other definitions, see Words and Phrases, vol. 5, p. 4407.] 


McDONNELL VS. MUTUAL LIFE INS. CO. OF 
NEW YORK.* 
(Supreme Court of New York, Appellate Division, First Department.) 


CONTRACTS—CONSTRUCTION. 


The relation of a policyholder in a life policy to the insurance company 
issuing it is purely contractual, and a contract for life insurance 
involves the risk which terminates on the death of insured, and the 
obligation to pay in accordance with the policy then becomes a 
liquidated debt. 


[For other cases, see Insurance, Cent. Dig. § 316; Dec. Dig. § 156.] 


LIFE INSURANCE—CONTRACTS—CONSTRUCTION—“‘IN 
FORCE”. 

A life policy on the fifteen-year distribution plan provided for payment 
of quarterly premiums in advance, and stipulated that the policy 
should be credited with its distributive share of the surplus appor- 
tioned at the expiration of fifteen years, and that only fifteen-year 
distribution policies “in force” at the end of such term should share 
in such distribution. Insured paid all premiums during the fifteen- 
year period, and died eleven days before the expiration of the 
period. Held, that the policy was not entitled to any distributive 
share of the surplus, for the words “in force” required the full pay- 
ment of the premiums and that insured should be alive at the 
termination of the period. 

[For other cases, see Insurance, Cent. Dig. § 1305; Dec. Dig. § 521.] 

[For other definitions, see Words and Phrases, vol. 4, p. 3473.] 


% Decision rendered, April 8, 1909. 116 N. Y. Sup. 35. 


—_——_ —-$oe@—___- ——__ 


SUPREME COMMANDERY, U. O. G. C.,, VS. 
DONAGHEY ET AL.* 


(Supreme Court of New Hampshire. Hillsborough.) 


MUTUAL BENEFIT—BENEFICIARIES—‘'MEMBER OF 
FAMILY”. 

A member of a fraternal beneficiary society lived in the home of friends, 
and none of them were dependent on such member; and, while he 
paid no board, they expected to be compensated therefor at his 
death. Held, that the wife of the person in whose home the mem- 


% Decision rendered, March 2, 1909. 72 Atl. Rep. 419. 
VoL. XXXVIII.—44. 
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ber lived was not a member of his family, within Laws 1895, p. 440 


c. 86, § I, providing that the payment of death benefits shall be to 
the family, etc., of the member. 


[For other cases, see Insurance, Cent. Dig. § 1933; Dec. Dig. § 770.] 
[For other definitions, see Words and Phrases, vol. 5, p. 4471; vol. 8, 
p. 7720.] 


MUTUAL BENEFIT—INSURABLE INTEREST. 


Under’ Laws 1895, p. 444, c. 86, § 10, the money or other benefit paid or 
rendered by a fraternal beneficiary society cannot be taken to pay 
the member’s debts, so that his creditors had no insurable interest 
in his life. 

[For other cases, see Insurance, Cent. Dig. § 1933; Dec. Dig. § 770.] 


GRAND FRATERNITY VS. MELTON.* 


(Supreme Court of Texas.) 


ACTION FOR LIFE INSURANCE—PRIMA FACIE CASE—BUR- 
DEN OF PROOF—DEFENSE OF SUICIDE. 


In an action for life insurance, defended on the ground of suicide, where 
plaintiff proved that insured died, he established a prima facie case, 
and the burden was on the defendant to prove its defense. 


[For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.] 


ACTION FOR LIFE INSURANCE — EVIDENCE OF SUICIDE — 
SUFFICIENCY. 


Evidence held not only to raise an issue for the jury as to the intention 
of insured in shooting himself, but to establish to a moral certainty 
that he shot himself with intent to destroy his life, inflicting the 
wound from which he died. 


[For other cases, see Insurance, Cent. Dig. § 1720; Dec. Dig. § 665.] 
% Decision rendered, April7, 1909. 1178S. W. Rep. 788. 


DES MOINES SAVINGS BANK VS. KENNEDY.* 


(Supreme Court of Iowa.) 


PROCEEDS OF LIFE POLICY—RIGHT OF PLEDGEE. 


Where a life policy was assigned to a creditor to secure an indebted- 
ness, the creditor was entitled to reimbursement out of the proceeds 
of the policy for the premiums advanced by him. 


[For other cases, see Insurance, Cent. Dig. § 1482; Dec. Dig. § 593.] 
% Decision rendered, April 10, 1909. 120 N. W. Rep. 742. 
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SOULES VS. BROTHERHOOD OF AMERICAN 
YEOMEN.* 


(Supreme Court of North Dakota.) 


MISREPRESENTATIONS—EFFECT—WARRANTIES. 

Section 5934, Rev. Codes 1905, providing that misrepresentations in ap- 
plications or contracts for insurance shall not be deemed material 
unless made “with actual intent to deceive or unless the matter 
misrepresented increased the risk of loss”, includes statements in 
applications called warranties by the law of insurance. Such stat- 
utes are remedial and liberally construed. 

[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.] 


MUTUAL BENEFIT—BURDEN OF PROOF—SUICIDE. 


The burden is on the defendant in an action to recover on a life insur- 
ance certificate to show that death was caused by suicide, although 
the proof of death stated on information and belief that the insured 
committed suicide, where such statement was made under circum- 
stances that this statement could not be attributed to the plaintiff. 
The proof was not made by her or her agent. 


[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 
ACTIONS—QUESTIONS FOR JURY—SUICIDE. 


The question whether an insured person committed suicide is for the 
jury, when there are circumstances which are conflicting, and show 
that death may have been caused through a criminal assault by an- 
other. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 
*% Decision rendered, March 19,1909. 120 N. W. Rep. 760. Syllabus by the Court. 


—————- eq@—_____—_- 


RYAN VS. KNIGHTS OF COLUMBUS ET AL,.* 


(Supreme Court of Errors of Connecticut.) 


MUTUAL BENEFIT INSURANCE—RIGHTS OF MEMBERS. 


The rights and liabilities of a member of a fraternal insurance order are 
governed by the contract, which results from his membership, 
whether it is found in the constitution, by-laws, etc., of the order 
or elsewhere. 


[For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.] 


MUTUAL BENEFIT INSURANCE—SUIT FOR ACCOUNTING— 
SUFFICIENCY OF COMPLAINT. 


That two funds created by a fraternal insurance company ceased to be 
necessary for the purposes for whch they were created, and were 
held for distribution as surplus funds, would not justify the inter- 
vention of equity to compel an accounting thereof in a suit by a 
member, where the complaint did not allege the terms of his con- 
tract so as to show his rights with respect to the funds. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 
% Decision rendered, April 14, 1909. 72 Atl. Rep. 574. 
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YOUNG VS. NEW YORK HORSE INS. CO. OF 
NEW YORK.* 


(Supreme Court of New York, Appellate Term.) 


ACTIONS—AMOUNT OF RECOVERY. 


Where the policy provided that the amount to be paid on it should not 
exceed three-fourths of the cash value of the horse at its death, and 
such cash value was $125, plaintiff was only entitled to $93.75. 


[For other cases, See Insurance, Dec. Dig. § 666.] 
# Decision rendered, April 8,1909. 115 N. Y. Sup. 1075. 


FIDELITY MUT. LIFE INS. CO. VS. MIAZZA. 
(No. 13,868.)* 


(Supreme Court of Mississippi.) 


ACTION ON LIFE POLICY—JURY QUESTION—MATERIAL- 
ITY OF MISREPRESENTATION. 


Whether a misrepresentation by insured respecting an illness in apply- 
ing insurance might have influenced the company in insuring him 
held, under the evidence in an action on the policy, a jury question. 

[For other cases, see Insurance, Cent. Dig. § 1738; Dec. Dig. § 668.] 


LIFE INSURANCE —APPLICATIONS—CONSTRUCTIVE NO- 
TICE TO INSURER. 

A life insurer, notified by an applicant that he had had an attack of 
insomnia and nervousness, necessitating the attendance of a physi- 
sian and confinement in a sanatorium, was charged with knowledge 
of the symptoms and consequences usually and reasonably resulting 
from such attacks. 


[For other cases, see Insurance, Cent. Dig. § 553; Dec. Dig. § 258.] 


ACTIONS ON LIFE POLICIES—INSTRUCTIONS. 


Where, in an action on a life policy, it was a jury question whether a 
misrepresentation by insured respecting an illness in applying for 
insurance might have influenced the company in insuring him, it 
was not reversible error to instruct that plaintiff could recover if 
insured made no untrue statements constituting misrepresentations 
material to the risk. 


[For other cases, see Insurance, Cent. Dig. § 1775; Dec. Dig. § 669.] 
ACTIONS ON LIFE POLICIES—JURY QUESTIONS. 


In an action on a life policy, defended for misrepresentation in the ap- 
plication respecting a former illness, it is a jury question whether 
insured sufficiently went into the details of his illness, where he dis- 
closed in general terms the nature of the malady. 

[For other cases, see Insurance, Cent. Dig. § 1738; Dec. Dig. § 668.] 


* Decision rendered, April 12, 1909. 48 S. Rep. 1017. 
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EQUITABLE LIFE ASSUR. SOCIETY OF UNITED 
STATES VS. GOLSON.* 
(Supreme Court of Alabama.) 


LIFE INSURANCE—FAILURE TO PAY PREMIUMS—FOR- 
FEITURE. 

Failure to pay the premium on a life policy does not of itself forfeit the 
contract, unless the policy so provides. 


[For other cases, see Insurance, Cent. Dig. § 900; Dec. Dig. § 349.] 
LIFE INSURANCE—NONPAYMENT OF PREMIUMS—EFFECT. 


A condition within the limitation of the statute, that a life policy shall 
be forfeited for nonpayment of any premium, is a condition subse- 
quent, and nonperformance avoids the policy, unless waived by in- 
surer. 


[For other cases, see Insurance, Cent. Dig. § 900; Dec. Dig. § 349.] 


LIFE INSURANCE—NONPAYMENT OF PREMIUMS—EFFECT. 

A condition in a life policy, providing for its forfeiture for nonpayment 
of premiums, is for the benefit of insurer, and will be strictly con- 
strued; and a forfeiture will be enforced only when such is the plain 
meaning of the contract. 


[For other cases, see Insurance, Cent. Dig. §§ 891, 900; Dec. Dig. § 349.] 
LIFE INSURANCE—NONPAYMENT OF PREMIUMS—EFFECT. 


A provision in a life policy that on default in payment of any annual 
premium after the third the policy may be surrendered for a nonpar- 
ticipating paid-up policy, providing the policy be returned to in- 
surer within six months after the date of default, otherwise the 
policy shall cease, does not provide for a forfeiture of the policy in- 
side of six months after defauit, and after default insured has six 
months within which to elect to surrender the policy and get paid- 
up insurance or to pay the premiums, should he decide not to sur- 
render the policy; and, on his failure to so elect the policy does not 
become forfeited for six months after the default. 


[For other cases, see Insurance, Cent. Dig. §§ 891, 900; Dec. Dig. § 349.] 
*% Decision rendered, Feb. 4, 1909, Rehearing denied, April 6, 1909. 48S. Rep. 1034. 


————_$e@—____—_- 


STEARNS VS. HAZEN.* 
(Supreme Court of Colorado.) 


AGENTS—COMPENSATION—RIGHT TO COMMISSIONS. 

Where a special insurance agent, under a contract with defendant, a 
general agent, was to receive commissions on insurance procured 
by her, to be paid out of premiums collected by her and paid over 
to defendant, she cannot recover commission on a policy issued on 
an application procured by her, but sent to defendant in the name 
of another agent, by agreement with such other agent, who was to 
pay her certain commissions, in consideration of her allowing him 
to send in the application in his name. 


[For other cases, see Insurance, Dec. Dig. § 84.] 





* Decision rendered, April 5, 1909. 101 Pac. Rep. 339. 
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AGENTS—COMPENSATION—ACTIONS—EVIDENCE. 


Evidence held insufficient to show that the premiums were paid over to 
such other agent, on defendant’s understanding that he was to pay 
the commission. 


[For other cases, see Insurance, Dec. Dig. § 84.] 


FELDBLUM VS. CONGREGATION BIKUR CHOLIM 
OF BROOKLYN, E. D.* 
(Supreme Court of New York, Appellate Division, Second Department.) 


MUTUAL BENEFIT SOCIETIES—AMENDMENTS TO BY-LAWS 
—ABOLISHING BENEFITS. 


Where the by-laws of a mutual benefit society when plaintiff, a woman, 
joined it admitted men and women on equal terms and allowed a 
weekly sick benefit, a subsequent amendment, adopted against 
plaintiff's protest, which deprived the female members alone of the 
weekly benefits, reducing their dues as a compensation, was not 
binding upon plaintiff; her right to the benefits being a vested right, 
which could not be taken without her consent. 

[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


* Decision rendered, April 23,1909. 116 N. Y. Sup. 289. 
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ST. LOUIS COURT OF APPEALS. 


MISSOURI. 


JOHNSON 
vs. 
LUMBER ‘INS. CO. or New York.* 


FIRE INSURANCE—PROOF OF LOSS. 

Where a policy specified no particular place where a person to whom 
proof of loss should be delivered, but merely stipulated that proof 
should be rendered to insurer in sixty days after loss, proof of loss, 
executed by insured, and left with an agent possessing power to ad- 
just losses, was received by insurer. 

[For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.] 


FIRE INSURANCE—PROOF OF LOSS—OBJECTIONS. 

An insurer, dissatisfied with the proof of loss furnished by insured, 
must notify insured of the objections, and afford him an opportunity 
to make corrections, provided enough time is left in which proof is 
to be iurnished for notice to be given. 


[For other cases, see Insurance, Cent. Dig. §§ 1398-1401; Dec. Dig. § 
560. ] 
5 


FIRE INSURANCE—PROOF OF LOSS—OBJECTIONS. 

Where the authorized agent of insurer adjusts the loss, makes out and 
approves the proof of loss, and assures insured that the adjustment 
is ended, and that the loss will be paid at once, the insurer who 
omits to inform insured of defects is estopped from asserting that 
the proof of loss is unsatisfactory. 

[For other cases, see Insurance, Cent. Dig. §§ 1406-1409; Dec. Dig. § 
561.] 


FIRE INSURANCE—PROOF OF LOSS—OBJECTIONS. 

Insurer, in a policy stipulating for the payment of the loss sixty days 
after proof of loss, never advised insured that proof of loss, pre- 
pared by an adjuster appointed by it, and approved by its agent 
possessing power to adjust losses, was insufficient, and it demanded 
the performance of acts not authorized by the policy, and without 
specifying objections to the proof, and later demanded that insured 
withdraw the proof oi loss on pain of being called on to undergo 
an examination and produce books and papers. The latter demand 
was not made until more than sixty days after the proof of loss had 
been turned over to it. The adjuster of the insurer and an agent of 
insurer might have availed themselv@ of an examination of insured 
while adjusting the loss. Held, that insurer was estopped from re- 
lying on the insufficiency of the proof. 

[For other cases, see Insurance, Cent. Dig. §§ 1406-1409; Dec. Dig. § 


561.] 


FIRE INSURANCE—PROOF OF LOSS—EXAMINATION OF 
INSURED. 
Where a fire insurance policy is an Illinois contract, Rev. St. 1899, § 


% Decision rendered, April 6, 1909. 1188. W. Rep. 112. 
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7976 (Ann. St. 1906, p. 3792), requiring the examination of insured 
for the adjustment of a loss to be conducted where the loss occurred, 
will not be applied. 

[For other cases, see Insurance, Dec. Dig. § 548.] 


Appeal from Circuit Court, Montgomery County; Jas. D. 
Barnett, Judge. 

Action by H. W. Johnson against the Lumber Insurance 
Company of New York. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. : 

Plaintiff's action is on an insurance policy, and sues as as- 
signee of the Fullerton-Powell Hardwood Lumber Company, 
the insured. The policy covered a stock of hardwood lumber 
at Mt. Vernon, Ill., and ran a year from March 8, 1907. It was 
issued from the office of W. T. Campbell, who was defendant’s 
general agent in St. Louis for the state of Missouri, with “full 
power to receive proposals for fire insurance, to fix rates of pre- 
mium, to countersign, issue and renew policies of insurance, 
signed by the president and secretary of the above-named com- 
pany [Lumber Insurance Company of New York] subject to the 
rules and regulations of said company and such instructions as 
may from time to time be given by the officers and general 
agency of said company”. He had power likewise to issue poli- 
cies on property located in eight other states, including Illinois, 
by obtaining prior authority from the New York agents of de- 
fendant, who were styled “Lumber Insurers’ General Agency”, 
and the course of business between Campbell and defendant per- 
mitted him to adjust losses in the territory. He had adjusted 
the loss ‘caused by a small fire in the Mt. Vernon yards of the 
Fullerton-Powell Company three weeks before the large fire 
which led to this action and his adjustment was accepted by the 
company, and the money paid. The policy in suit was originally 
for $10,000, but the payment of the first loss reduced it to $o,- 
907.50. Three other companies carried insurance on the stock, 
including the Adirondack Fire Insurance Company. ‘The loss 
in controversy was by a fire which occurred April 28, 1907, and 
was supposed to be of incéndiary origin, probably set by tramp 
intruders in a freight car near the yards. Campbell was notified 
of the fire by the insured; and, as there had been several in- 
cendiary fires in Mt. Vernon, he promptly took steps to have 
the loss ascertained, with a view to paying it and canceling all 
policies held in the town by companies he represented. An ex- 
perienced adjuster by the name of Lowe was directed by him to 
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repair to Mt. Vernon and adjust the loss. Lowe went there; 
met the Fullerton-Powell people; made a full investigation; 
was furnished all the information he desired; agreed with them 
regarding the amount of the damage, and prepared a proof of 
loss which Powell, the vice-president of the company, accepted 
and signed. As this proof was comprehensive, and in the usual 
form of such documents, it need not be copied. It stated the en- 
tire cash value of the hardwood lumber in the yard at the time of 
the fire was $24,500, whole loss $3,593.73, total insurance $19,- 
815, amount of defendant’s insurance $9,907.50, and amount due 
the insured under its policy $1.797.87. The balance of the loss 
was apportioned among the Adirondack, Eastern, and National 
Lumber Insurance Companies. Two of them paid in accord- 
ance with Lowe’s adjustment, but defendant and the Adiron- 
dack Company did not. The proof of loss was signed May 2d 
by Powell, who accompanied Lowe to St. Louis, at Campbell’s 
office, and was sent by the latter to the general agency in New 
York May 4th. Campbell had introduced Lowe to Powell as 
the man who would adjust the loss for the insurance companies, 
saying the adjustment would no doubt be satisfactory, the loss 
settled, and that would be the end of the trouble. After signing 
the proof Powell asked Campbell if there was anything further 
to be done, remarking his yard had been closed down since the 
fire; he had laid off from his duties ; his employees were idle and 
drawing salaries; he had cars of lumber coming in, and wanted 
the matter absolutely settled and the adjustment ended, so he 
could resume business. Campbell told him nothing more was 
required, that the adjustment was complete, and he would get 
his money, asking whether he wanted to be paid in sixty days, 
or discount the claim 1 per cent for cash. Powell, according to 
his expression, desired to get cleaned up and go ahead with his 
business, and hence agreed to the discount. In transmitting the 
proof of loss to the New York agency of the company Campbell 
wrote he had had the loss adjusted by Lowe, and the reason 
why, and that he would immediately cancel defendant’s policy on 
the yard. On May 14th, or ten days later, he received a tele- 
gram from the New York office asking him to wire the Fuller- 
ton-Powell people to instruct their Mt. Vernon office to furnish 
defendant’s special agent Lightner certain requested informa- 
tion, as he had been sent there to verify the adjustment. In 
point of fact this man Lightner had been instructed to take an 
inventory of the stock of the Fullerton-Powell Company, and on 
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arriving at Mt. Vernon had demanded of the foreman of the 
yard for permission to take an inventory and see the books. 
The foreman told him the books were not kept there, but at the 
main headquarters of the company in South Bend, Ind., and as to 
an inventory it would have to be authorized by the officers of 
the company. This incident led to the telegram to Campbell, 
wherein the latter was asked to induce the Fullerton-Powell 
Company to permit Lightner to take an inventory. Campbell 
communicated with Powell, and persuaded the latter to come to 
St. Louis and meet Lightner. In a letter of date May 17th de- 
fendant’s secretary informed Campbell they wanted Lightner to 
inventory the stock because the adjustment stated the sound 
values in round numbers, instead of listing the kinds of lumber, 
and defendant wished Lightner to correct this, and to look over 
the stock to enable defendant to determine whether it would re- 
insure the property. When Powell, Lightner, and Campbell met 
in St. Louis, Powell furnished all the information he could, stat- 
ing he could only estimate the value of the yard stock at the 
time of the fire, but could do so within a few hundred dollars. 
This was two weeks after the fire, and Powell declined Light- 
ner’s request to inventory the stock. Nothing more was done 
until May 27th, when defendant’s secretary wrote Campbell, 
complaining the proof of loss had been prepared carelessly, 
Lightner refused access to the yard, every impediment thrown 
in the way of defendant’s obtaining information, and that the 
value of the stock was vastly in excess of what the insured stated 
in the proof. ‘The latter asked Campbell to procure from the 
Fullerton-Powell Company an exact statement of the quantity 
of lumber in the yard at the time of the fire, and the different 
kinds and grades—in other words, a detailed schedule—also the 
amount the stock had been increased or decreased in the two 
weeks succeeding the fire. On the same day Campbell wrote 
defendant’s general agency in New York the other companies 
which carried policies on the risk had paid the insured, and asked 
why defendant had not sent a draft for its part as Powell had 
agreed to take a discount for cash. The New York office an- 
swered the proof of loss was inaccurate, and defendant was await- 
ing the further information asked for in its letter of the 27th. 
Campbell then wrote under date of June 6th, saying his letter of 
the 15th had covered the ground called for in defendant’s letter of 
May 27th; that it was only fair to look at the matter from the 
standpoint of the insured, and the request he was asked to pre- 
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fer would be embarrassing, explaining that Lightner went to Mt. 
Vernon without notice being given in advance, and as the ad- 
justment had been made, the Fullerton-Powell people were nun- 
plussed, and, moreover, no one but the foreman of the yard was 
there at the time, further saying Powell had afterward met 
Lightner by Campbell’s arrangement in St. Louis, and given 
what information he could regarding the value of the yard stock 
at the time of the fire, and that, when Campbell made the ad- 
justment of the first loss, he had approximated the value of the 
stock. On June 11th the secretary wrote Campbell defendant 
could see no reason why the policyholder should be embarrassed 
by a request for a sworn statement of the sound value of the 
stock, and defendant would consider the matter of further insur- 
ance after the loss was settled. Campbell testified he could not 
remember the substance of the conversation he had with Powell 
in relation to the information defendant requested; could not 
remember just what happened. On June 2oth the New York 
agency telegraphed Campbell that, unless the Fullerton-Powell 
people would withdraw the proof of loss, defendant would pro- 
ceed in accordance with lines 82, 83, and 84 of the policy; i. e., 
would require the inspred to submit to an examination under 
oath, and produce books and papers to be inspected by the com- 
pany; that defendant would allow until Saturday night for a 
withdrawal of the proof. Campbell communicated the substance 
of this telegram to a man named Kremer in Chicago, whose only 
connection with the loss, so far as was shown, was this: He was 
an experienced lumberman, and had settled losses with insur- 
ance companies, and so Powell asked him to be present when 
the adjustment was made. On June 22d Campbell wired the 
New York office the insured refused to withdraw the proof of 
loss. On June 28th the New York agency wrote the insured to 
its address in South Bend, Ind., that defendant demanded an ex- 
amination of the officers, agents, and employees of the company 
under the terms of lines 82, 83, 84, and 85 of the policy; also an 
examination of all books of account, bills, invoices, and other 
vouchers, and permission to take extracts and copies thereof, 
designating the place of examination as South Bend, Ind., the 
date as July 5, 1907, and designating Alpheus H. Favour as the 
person who would conduct the affair. On July 6th Favour ar- 
rived at South Bend, and served a written demand on Powell 
of the tenor of the letter just mentioned. Powell refused to 
grant the examination, and its refusal at this time and previ- 
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ously, as defendant asserts, is relied on in defense of the present 
action; defendant insisting it was wronged because a thorough 
examination would have shown the stock in the yards was so 
large when the fire occurred that plaintiff was bound, under a 
term of the policy, to bear part of the loss itself. The clause of 
the policy supposed to have been violated reads: “(81) The in- 
sured, as often as required, shall exhibit to any person desig- 
nated by this company, all that remains of any property (82) 
herein described, and submit to examinations under oath by any 
person named by this company, and subscribe the same; and 
(83) as often as required, shall produce for examination all books 
of account, bills, invoices, arti other vouchers, or certified copies 
(84) thereof if originals be lost, at such reasonable place as may 
be designated by this company or its representative, and shall 
(85) permit extracts and copies thereof to be made.” We have 
recited the substance of all the material facts. The case was sub- 
mitted to the jury under instructions which need not be recited, 
a verdict was returned for plaintiff, and defendant took this ap- 
peal. 


E. S. Wiison, C. R. BALL, and JNo. J. MCKELVEY, for Ap- 


pellant. 
SAUNDERS, BARCLAY & FAUNTLEROY, for Respondent. 


GoopE, J. (after stating the facts as above). 

The policy specified no particular place where, or person to 
whom, the proof of loss should be delivered, but merely said 
proof should be rendered to the company in sixty days after the 
fire. Hence, when the proof of loss was executed by Powell, 
and left with Campbell on May 2d, it was received by the com- 
pany in the meaning of the policy. McCullough vs. Ins. Co., 113 
Mo. 606, 614, 21 S. W. 207. The right of the insured to be paid 
the stipulated indemnity did not accrue until sixty days after 
the notice, ascertainment, estimate, and satisfactory proof of 
the loss thereunder (i. e., the policy) had been received by the 
company. If an insurance company is dissatisfied with the proof 
of a loss furnished by the insured, he must be notified of the 
company’s objection, and afforded an opportunity to make cor- 
rections, if enough is left of the period in which proof is to be 
furnished for notice to be given. Probst vs. Ins. Co., 64 Mo. 
App. 408; De Land vs. Ins. Co., 68 Mo. App. 277. The com- 
pany will not be heard to say the proof was unsatisfactory if it 
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omits to inform the insured of defects so he may cure them; 
and especially is it precluded when its empowered agent adjusts 
the loss, makes out and approves the proof, and assures the in- 
sured, in the most positive terms, the adjustment is ended, and 
his loss will be paid at once, as happened in the instance at bar. 
McCullough vs. Ins. Co., 113 Mo., loc. cit. 615, 21 S. W. 207. 
Defendant never advised the Fullerton-Powell Company the 
proof prepared by Lowe and approved by Campbell was unsatis- 
factory. Instead of doing this defendant pursued a course out- 
side its rights under the contract. It first demanded the priv- 
ilege of inventorying the stock in the yard, an act not authorized 
in the policy; next asked Campbell to get an exact statement 
from the insured of the quantity, grades, and kinds of lumber on 
hand when the fire happened, a request which, if Campbell pre- 
ferred it, was not a demand for an examination according to the 
policy (Dougherty vs. Ins. Co.,67 Mo. App. 526), and, moreover, 
there was no evidence Campbell preferred it, for he was relied 
on to prove the fact, and could not remember. Finally, the com- 
pany, without specifying objections to the proof of loss, de- 
manded the insured withdraw it on pain of being called on to 
undergo an examination and produce books and papers. The 
demand for withdrawal was arbitrary and defendant must be 
taken, under all the circumstances in proof, to have been given 
a satisfactory proof of loss on May 2d, so as to make the in- 
demnity accrue sixty days later, on July 2d. 

The facts we have recapitulated derive additional force from 
the further fact that Powell went to St. Louis at Campbell’s re- 
quest to confer with defendant’s agent Lightner, and there fur- 
nished the latter all the information at hand and, as far as ap- 
pears, all Lightner wanted, regarding the value of the stock on 
hand when the fire occurred and the increase and diminution of 
it later; for Lightner, no more than Lowe, asked for an exam- 
ination under oath. What defendant had been insisting on was 
an inventory of the stock, partly in order to verify the statement 
in the proof prepared by Lowe of the quantity of lumber on 
hand at the date of the fire, and partly as a means of determin- 
ing whether or not it would write another risk on the stock, and 
so far the insured had rejected no demand by the company 
which was within the contract. On May 27th, about a month 
after the fire, defendant wrote Campbell to make a second and 
different demand, already mentioned and disposed of, to wit, 
for an exact statement of the quantity of lumber in the yard 
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when the fire occurred, its kinds, grades, and quantity, and the 
extent of its diminution and increase in the two weeks following 
the fire. On June 11th the first mention of a sworn statement 
occurred in a letter from the secretary to Campbell, but no time 
or date was fixed for this, or demand made within the terms of 
the policy. Dougherty vs. Ins. Co., supra. Defendant then 
took a third position, and notified Campbell defendant would 
demand a personal examination under oath and production of 
the books and papers, in accordance with one of the provisions 
of the policy, unless the insured would withdraw the proof of 
loss, and that until the following Saturday would be allowed for 
withdrawal. The insured having refused to withdraw the proof 
of loss, on May 28th, two months after the fire, defendant noti- 
fied him, for the first time, the company asked for an examina- 
tion under oath, and the production of the books and papers. 
This notice was given by a letter written from New York, but 
the actual demand was not made until July 5th, or more than 
sixty days after the proof of loss had been turned over to de- 
fendant, and when its liability had accrued. We think it is un- 
necessary to determine whether the aforesaid stipulation of the 
policy should be held, when construed in connection with other 
clauses, to call for an examination prior to the adjustment of 
the loss, or whether Campbell’s unequivocal promise to pay at 
once and take a discount bound the company. All the authori- 
ties cited in support of the proposition that refusal of the insured 
to submit to an examination works a forfeiture of his rights un- 
der the policy are distinguishable from the present case in one 
or more important particulars: Either the refusal held to de- 
feat recoyery was for an examination demanded first, before the 
proof of.loss was made and any subsequent delay occurred from 
the misconduct of the insured, as in Fleisch vs. Ins. Co., 58 Mo. 
App. 596, or the proof was prepared by the insured and sent to 
the company, and was not in the nature of an adjustment of the 
loss by an accredited agent of the company. In the present in- 
stance the proof was prepared for Powell’s signature by an ad- 
juster appointed by defendant, after an investigation of all the 
facts to his own satisfaction, was approved by Campbell, an 
agent of quite general powers, including power to adjust losses, 
and was then executed by Powell. We do not say these circum- 
stances would necessarily preclude a company from demanding 
an examination if the company believed mistake or fraud had 
occurred in the adjustment, but neither is pleaded. But a de- 
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mand to examine under oath must be reasonable as to place and 
time. 4 Cooley, Ins. Briefs, 3395; Fleisch vs. Ins. Co., supra; 
Murphy vs. Ins. Co., 61 Mo. App. 323; Am. Cent. Ins. Co. vs. 
Simpson, 43 Ill. App. 98. Defendant’s demand was entirely un- 
reasonable, in view of the facts that Lowe might have availed 
himself of an examination while adjusting the loss, and Light- 
ner might have demanded one when Powell, at his own expense, 
met him in St. Louis; that formal demand was not made until, 
under the terms of the policy, it was the duty of defendant to 
pay the loss if there had happened no exonerating breach of the 
contract by the insured, and none is alleged. To allow the com- 
pany to stave off payment by taking time for investigation after 
liability had accrued would abrogate the policyholder’s right 
to be paid sixty days after satisfactory proof of loss was received 
by the company. A£tna Ins. Co. vs. Schacklett (Tex.) 57 S. W. 
583. As this contract appears to be an Illinois one, we have not 
applied our statute, which requires examinations to be con- 
ducted where the loss occurred. Rev. St. 1899, § 7976 (Ann. St. 
1906, p. 3792). 
The judgment is affirmed. All concur. 


SUPREME COURT OF NEBRASKA. 


FARRELL 
vs. 
FARMERS’ & MERCHANTS’ INS. CO. (No. 15,657.)* 


CONSTRUCTION OF POLICY—PROOFS OF LOSS. 


That part of an insurance policy relating to proofs of loss should be 
construed with great liberality. 


[For other cases, see Insurance, Cent. Dig. § 1320; Dec. Dig. § 533.] 


WAIVER OF PROOFS OF LOSS—AUTHORITY OF AGENT. 
An agent of an insurance company charged with the duty of adjusting its 
losses has authority to waive the giving of notice and proofs of loss. 


[For oor cases, see Insurance, Cent. Dig. §§ 1374, 1375; Dec. Dig. § 
550. 


WAIVER OF NOTICE OF LOSS AND PROOFS OF LOSS. 


And if such an adjuster, after property covered by a policy of insurance 
issued by his principal has been destroyed by fire, goes to the scene 


* Decision rendered, April 13, 1909. 120 N. W. Rep. 929. Syllabus by the Court. 
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of the conflagration, and informs an agent of the assured who was 
directed to look after an adjustment of said loss, that said loss is 
total, and the company will be compelled to pay it, and that, if the 
policyholder were present, they would have no trouble in settling, 
such conduct and statement, if the assured relies thereon, amount 
to a waiver on the part of the company of notice and proof of loss, 
and will estop it irom insisting on a forfeiture based upon the non- 
receipt of such notice and proof. 

[For other cases, see Insurance, Cent. Dig. §§ 1406, 1407, 1409; Dec. 
Dig. § 561.] 


Appeal from District Court, Red Willow County; Orr, Judge. 
Action by John M. Farrell against the Farmers’ & Merchants’ 


Insurance Company. Judgment for defendant, and plaintiff ap- 
peals. Reversed and remanded. 


W. R. STARR and P. E. REEDER, for Appellant. 
CorpEAL & McCart and A. L. CuHase, for Appellee. 


Root, J. 
Plaintiff appeals from a judgment against him in a suit on a 
fire insurance policy. Defense that plaintiff did not make proof 
of loss as required by said contract. Replication that notice 
was given, that defendant waived such proof, and is estopped to 
make said defense. 
The jury, in conformity with the court’s instruction, returned 


a verdict in favor of defendant. We must therefore give the 
evidence a liberal construction in plaintiff's favor. The evidence 
discloses that the policy was issued through a Mr. Berry, de- 
fendant’s recording agent at McCook, and the premium paid. 
During the life of the policy the property insured was totally de- 
stroved by a fire which originated in a store building in the same 
block, but not adjoining plaintiff's building. The following day 
plaintiff told Berry, who was still defendant’s agent, that the 
building had been burned, and asked him what he, plaintiff, 
should do. Berry answered that nothing further was necessary, 
that he would write to the company, and within a short time an 
adjuster would settle with plaintiff. ‘Berry immediately notified 
the company at its home office on blank furnished him for that 
purpose, and about twenty days thereafter an adjuster, appeared 
and settled other losses resulting from said fire. Plaintiff was 
absent from town and the adjuster did not see him, but did 
see and talk with a Mr. Booth, who had been authorized by 
plaintiff to attend to said business. The adjuster told Booth that 
the loss was total, and, if plaintiff were present, they would have 
no trouble in settling. Berry told plaintiff that the adjuster said 
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that he had been to Lebanon where the loss occurred, that plain- 
tiff was not at home and that a settlement was not made, but 
that, if Farrell had been there, a settlement would have been 
made. Defendant asserts that the authority of this adjuster was 
not shown, but the record discloses that Mr. Lawler, said ad- 
juster, and Mr. Funkhouser, secretary of defendant, were pres- 
sent at the trial of this case; that the secretary was charged 
with the duty of attending to the settlement of losses, and had 
told a representative of plaintiff that Lawler had been sent out 
to adjust the losses resulting from said fire; and that the reason 
plaintiff's loss was not adjusted by said agent was because 
plaintiff was not at Lebanon at that time, so it may safely be as- 
sumed that Lawler had full authority to adjust and settle said 
loss. Berry further testified that plaintiff frequently spoke to 
him about said loss, and that the witness would invariably say 
that the adjuster would be out and adjust it. The policy pro- 
vides that “in any matter relating to this insurance, no person, 
unless duly authorized in writing, shall be deemed the agent of 
this company”; that the making and delivery of said proof of 
loss in writing within sixty days after the fire shall be a condi-° 
tion precedent to the maintenance of any action upon the policy, 
and failure to make or deliver said proof within said period 
shall discharge the company from all liability ; and further, “this 
policy is made and accepted subject to the foregoing stipulations 
and conditions, together with such other provisions, agreements, 
or conditions as may be indorsed hereon, or added hereto, and 
no privilege or permission affecting the insurance under this 
policy shall exist or be claimed by the insured unless so written 
or attached”. 

Defendant argues that Berry did not have authority to waive 
any condition in the policy, and that his assurance to plaintiff 
that notice to said agent was sufficient and that the loss would 
be paid, did not bind the company. In Continental Ins. Co. vs. 
Lippold, 3 Neb. 391, we held that that part of an insurance 
policy relating to preliminary proofs and notice should be con- 
strued with great liberality. In Union Ins. Co. vs. Barwick, 36 
Neb. 223, 54 N. W. 519, Mr. Chief Justice Maxwell, speaking for 
the court, said: “A company may have notice from their own 
agent at a given point that a certain loss has occurred, and, if it 
acts upon that information and sends an adjuster to estimate 
the amount of the same, etc., it is no doubt a waiver of proof.” 


It is argued with great learning and many authorities are cited 
VoL, XXXVITI.—45. 
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to sustain the proposition that a local agent whose duties are 
confined to securing risks, issuing policies, and collecting and 
remitting premiums is not clothed with power to waive a con- 
dition precedent to be complied with subsequent to a fire. There 
is respectable authority to the contrary. Nickell vs. Phenix Ins. 
Co., 144 Mo. 420, 46 S. W. 435. Plaintiff's right to recover in 
this action does not depend entirely upon Berry’s authority or 
lack of authority, but rather upon the conduct of defendant and 
the statements made by the adjuster. In Home Fire Ins. Co. 
vs. Kuhlman, 58 Neb. 488, 78 N. W. 936, 76 Am. St. Rep. 111, 
it was held that an agent of a corporation acting within the 
scope of his authority may by his declarations and conduct 
waive his principal’s right to take advantage of a forfeiture, and 
that such an inference may be drawn from any declaration or 
conduct on the part of the agent which fairly indicates that the 
principal has, with full knowledge of the facts, elected to treat 
the policy as a subsisting obligation. And in Northern Assur. 
Co. vs. Hanna, 60 Neb. 29, 82 N. W. 97, it was held that stipula- 
tion that suit should not be commenced until sixty days after 
full compliance by the assured with the requirements of the 
policy was intended to give the insurer time to inquire into the 
cause of loss and make provision for payment. In Phenix Ins. 
Co. vs. Rad Bila Hora Lodge, 41 Neb. 21, 59 N. W. 752, we held 
that, although a policy provided that an action could not be 
maintained thereon unless commenced within six months after 
loss, yet, if the company’s agents led the assured to believe that 
his claim would be paid without suit and thereby caused him to 
delay action until after that period of time, the company would 
be estopped from maintaining such defense. See, also, Allemania 
Fire Ins. Co. vs. Peck, 133 IIl. 220, 24 N. E. 538, 23 Am. St. Rep. 
610; Bonnert vs. Pennsylvania Ins. Co., 129 Pa. 558, 18 Atl. 
552, 15 Am. St. Rep. 739: Thompson vs. Phenix Ins. Co., 136 
U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408. 

We do not think it important for a solution of the instant case 
to inquire whether the adjuster’s authority was in writing. The 
scope of his employment was such that the assured would be 
justified in relying on his statements concerning a settlement of 
the loss. The evidence discloses that the adjuster was acting 
generally in that line, and the court should have permitted plain- 
tiff to prove that said agent settled with other policyholders 
whose property was destroyed by said fire, and who had not 
made proof of loss. Although the sixty days within which 





Fire.] American Ins. Co. vs. Peebles & Co. 689 


plaintiff might make proof of loss had not expired when the ad- 
juster visited Lebanon so that he did not waive any absolute and 
completed right to forfeit the policy, still plaintiff had a right 
to believe from what was said, and the adjuster the authority to 
induce the belief, that the company was satisfied with the notice 
given and proofs. It was a question of fact for the jury to de- 
termine whether under all the facts and circumstances of this 
case defendant had waived proof of loss in the manner and with- 
in the time provided by the policy. 

The judgment of the District Court, therefore, is reversed, 
and the case remanded for further proceedings. 


COURT OF APPEALS OF GEORGIA. 


AMERICAN INS. CO. 


v8. 


I. F. PEEBLES & CO. (No. 1,164)* 


FIRE POLICY—ACTIONS—QUESTIONS FOR JURY. 


Where a policy of fire insurance requires the insured to submit proofs 
of loss within a reasonable time, ordinarily it is for the jury to de- 
termine whether the proofs were submitted within such time; but, 
where the undisputed evidence demands a particular finding, it is 
not error for the judge to direct a verdict accordingly. 


[For other cases, see Insurance, Cent. Dig. § 1747; Dec. Dig. § 668.] 


Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by I. F. Peebles & Co. against the American Insurance 
Company. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 

I. F. Peebles & Co., a partnership composed of I. F. Peebles 
and his mother, brought suit against the American Insurance 
Company on a policy of fire insurance covering a one-story 
brick building in the town of Butler, Ga., in which the plaintiffs 
carried on a general merchandise business. The fire, which re- 
sulted in the total destruction of the building, occurred on April 
6, 1906, and originated in another part of the town. The day 
after the fire the insured gave the company notice in writing of 
their loss and requested the customary blanks on which to make 

*% Decision rendered, Feb. 20,1909. 648. E. Rep. 304. Syllabus by the Court. 
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formal proofs thereof. Receiving no answer to this letter, the 
insured wrote again, and finally went to the company’s general 
manager at Atlanta and requested in person that the blanks be 
furnished. This was on July 11th, and immediately thereafter 
the blanks were filled out and submitted under date of July 18th. 
The policy contained a provision that the insured “shall give: 
immediate notice of any loss thereby in writing to this company, 
* %* * and within sixty days after the fire, unless such time 
is extended in writing by this company, shall render a statement 
to this company, signed and sworn to by said insured, stating 
* * * the interest of the insured and of all others in the prop- 
erty, the cash value of each item thereof, and the amount of loss 
thereon”. The policy does not provide that a failure to submit 
proofs of loss within sixty days shall avoid the policy. The trial 
resulted in a verdict for the plaintiff directed by the court, and 
the defendant excepts to the overruling of its motion for a new 
trial. 


“ 


BURTON SMITH and LAWTON NALLEY, for Plaintiff in Error 
BEN J. CoNYERS and WALTER T. CoLguiTt, for Defendants in 
Error. 


RUSSELL, J. (after stating the facts as above). 

1. The first assignment of error raises the point that, since 
the insured failed to submit proofs of loss within the time 
stipulated by the policy, it was a question for the jury as to 
whether such proofs were submitted within a reasonable time. 
So far as material to a consideration of this point, the policy in- 
volved in the case of Southern Fire Ins. Co. vs. Knight, 111 Ga. 
622, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216, contains 
provisions similar to the one involved in the case at bar. In that 
case the Supreme Court held that a failure to submit proofs of 
loss within the time stipulated by the policy would not work a 
forfeiture, if the proofs of loss were submitted “in time for at 
least sixty days to elapse between the date upon which they were 
furnished and the expiration of the twelve months’ limitation” 
within which suit should be brought on the policy. This time 
was fixed by the court as being a reasonable compliance with 
the stipulations of the policy; it being said by Judge Cobb that 
the policy would never be forfeited if the insured submitted 
proofs of loss within a reasonable time. What is a reasonable 
time must be determined in light of the peculiar facts and cir- 
cumstances of each particular case. Where under the evidence 
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reasonable men might draw different inferences or there is ma- 
terial conflict in the evidence, the determination of the question 
is for the jury. Brooks vs. Boyd, 1 Ga. App. 65, 70, 57 S. E. 
1093; Cin. Glass Co. vs. Stephens, 3 Ga. App. 766, 60 S. E. 360. 
But, where the undisputed evidence clearly demands a finding 
that the proofs were submitted within a reasonable time, it is not 
error for the judge to direct the jury in accordance with the only 
legal result possible in the case. Abbeville Trading Co. vs. 
Butler, 3 Ga. App. 138, 59 S. E. 450; Emerson vs. Knight, 130 
Ga. 100, 60 S. E. 255; Perry vs. Macon Consolidated R. Co., rot 
Ga. 400, 29 S. E. 304; Earnshaw vs. United States, 146 U. S. 60, 
13 Sup. Ct. 14, 36 L. Ed. 887. Applying this rule to the evidence 
in the case at bar, it was not error for the judge to instruct the 
jury that the proofs were submitted within a reasonable time. 
The fire occurred on April 6th. The very next day the plaintiffs 
notified the defendants of the loss, and requested blank forms, 
which were kept by the company and customarily sent to policy- 
holders upon which proofs of loss are made. After waiting sev- 
eral days the plaintiffs wrote again and were finally forced to 
make a trip to Atlanta in order to obtain the blank forms, and 
immediately thereafter filled them out and sent them to the 
company. In view of these facts it would have been illegal for 
the jury to have found that the delay on the part of the insured 
was unreasonable. 

2. The policy contains a provision that it “shall be void 
* * * if the subject of insurance be a building on ground not 
owned by the insured in fee simple”. Where the company claims 
a breach of this condition, the burden of so proving rests upon 
it. 2 Clement on Fire Insurance, 182; Indian River Bank vs. 
Hartford Ins. Co., 46 Fla. 283, 35 South. 228 (3); Gate City 
Ins. Co. vs. Thornton (No. 1,522) 63 S. E. 638; Morris vs. Im- 
perial Ins. Co., 106 Ga. 461, 32 S. E. 595. The insurance com- 
pany did not introduce any evidence at the trial tending to show 
a breach of this condition. The evidence of the plaintiff on the 
question of ownership of the land, at the trial, was to the effect 
that I. F. Peebles & Co. had been in possession since 1895, 
claiming a fee-simple title, and that the deeds were not on rec- 
ord and had been lost. One of the grounds of the motion for a 
new trial is based on alleged newly discovered evidence tending 
to show that the land upon which the building stood was owned 
by I. F. Peebles, instead of I. F. Peebles & Co. Even if it 
should be established beyond question that one of the partners 
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owned the lot individually and that the other had no interest 
therein, it is extremely doubtful whether this would show a 
breach of the_condition, under the rule of strict construction 
which must be indulged against the insurer; for there is respect- 
able authority for the proposition that, to hold the policy void 
because of this condition, there must bean ownership in some 
person who is not a party to the contract of insurance. Mas- 
cott vs. Ins. Co., 69 Vt. 116, 119, 37 Atl. 255. The policy was to 
be void only if the building was on “ground not owned by the 
insured in fee simple”. The moral hazard may possibly be in- 
creased where some of the persons insured are interested in the 
building and not in the land, because, where the ownership at- 
taches both to the building and the land, the temptation to burn 
is lessened, since the owner might lose the value of the use of 
the land during the period of vacancy; and this reason might 
apply even in the case of a partnership. But we deem it un- 
necessary to decide the question just suggested. 

The alleged newly discovered evidence would not authorize a 
new trial. It is not necessarily inconsistent with plaintiff's testi- 
mony at the trial, and is of slight probative value, consisting 
merely of a deed, dated in 1883, from Charlton G. Ogburn to I. 
F. Peebles and a deed, dated November 23, 1907, from I. F. 
Peebles to Mrs. S. A. Peebles, his mother, conveying an undi- 
vided one-half interest in the land in question, together with the 
certificate of the clerk of the Superior Court to the effect that 
the latter deed had been lodged with him for the purpose of be- 
ing recorded. The Ogburn deed has been of record in Taylor 
County, Ga., since 1883, and could easily have been discovered 
by the exercise of proper diligence prior to the trial. The deed 
from Peebles to his mother, given after the trial in the court 
below, is not inconsistent with the testimony, delivered at the 
trial, to the effect that the deed of I. F. Peebles & Co. to the 
property had been lost, and that the new deed was merely to 
take the place of the lost one. Furthermore, a proper notice to 
produce would have put the defendant in possession of the plain- 
tiffs’ muniments of title, and would have enabled the defense 
now sought to be raised to have been presented at the former 
trial. This court is now thoroughly committed to the proposi- 
tion that new trials will not be given to litigants who have ex- 
ercised post mortem diligence only. Murphy vs. Meachan, I 
Ga. App. 155, 57 S. E. 1046; De Vane vs. A., B. & A. R. Co., 4 
Ga. App. 141, 60 $. E. 1079. 
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3. We have carefully considered each of the assignments of 
error and have examined the authorities cited in connection 
therewith, but find nothing to authorize the grant of a new trial. 

Judgment affirmed. 

On Rehearing. 

It is proper, perhaps, that we should notice that ground of the 
motion for rehearing in which it is insisted that the judgment 
refusing a new trial should be reversed because of the error of 
the trial judge in directing the verdict, for the reason especially 
that it is for the jury to say in every case whether the proofs of 
loss are filed within a reasonable time. It is insisted that the 
court has overlooked the ruling in Southern Fire Ins. Co. vs. 
Knight, 111 Ga. 626, 36 S. E. 822 (52 L. R. A. 70, 78 Am. St. 
Rep. 216), in which it is held that “it was a question for the jury 
whether a reasonable time for furnishing the proofs had elapsed 
between the date the fire occurred and the date that the proofs 
of loss were submitted”. And it is argued that (as the question 
as to what was a reasonable time was not submitted to the jury 
in the present case) to uphold the error of the trial judge in di- 
recting a finding upon that point would be to attempt to reverse 
the decisions of the Supreme Court and to permit judges to in- 
vade the province of the jury, thus opening wide the door to fact- 
finding judges. The fact that this court did not overlook the de- 
cision in the Knight Case is evidenced by the fact that it is cited 
in the original opinion as authority for our decision upon the 
point involved. We did not go very fully into the subject, be- 
cause we apprehended that reference to the Knight Case itself 
would dispense with the necessity of repetition of the views 
therein expressed. For this reason, in quoting from the Knight 
Case that “what would be a reasonable time is to be determined 
by the particular facts of each case”, we inserted as our own, 
after the word “facts”, the words “and circumstances”, instead 
of pursuing the text of the opinion in the Knight Case, and 
quoting the remainder of the sentence, holding that “in deter- 
mining this question a valid stipulation in the policy that no 
suit should be brought thereon after the lapse of a given time 
should be taken into consideration”. The reason why we say 
anything further at this time is in order that we may impress 
clearly our judicial judgment that all issues of fact are for the 
determination of the jury, and to point out that there is nothing 
in the decision in this case which contravenes this opinion, and 
nothing held in this case which is in conflict with our repeated 
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rulings upon the same subject. So fixed is this rule in this court 
that we have universally held that as a matter of strict law the 
direction of a verdict in any case is error but that it is harmless 
error, and not reversible if a different finding from that directed 
could in no view be supported. 

As has already been said in the opinion in this case, the verbi- 
age of the stipulation in the policy in the Knight Case upon the 
subject of proof of loss, and the stipulation in the policy now 
under consideration, are practically identical Each policy re- 
quires that suit shall be brought within twelve months; and the 
policy issued and now contested by the plaintiff in error contains 
a proviso that proof of loss must be made within sixty days, just 
as did the policy considered in the Knight Case. In the Knight 
Case it appeared that proof of loss, as in the present case, were 
not submitted until after the expiration of sixty days from the 
date of the fire. The Knight Case was decided, and the judg- 
ment of the lower court reversed, upon another point; but, in 
so far as the decision in the Knight Case is controlling upon the 
point now beiore us, it was held that, unless there was an ex- 
press stipulation to that effect, the mere failure to file proofs of 
loss within the period designated by the policy would not work a 
forfeiture, and that an express stipulation that failure to submit 
proofs within the time limited should forfeit the policy was re- 
quired to effectuate that end. And the conclusion of the whole 
matter is that (varied by the peculiar facts and circumstances of 
each particular case) any time may be said to be a reasonable 
time for the filing of proofs of loss which would allow sixty days 
to elapse between the time of the submission of proofs and the 
commencement of suit within twelve months, as provided for 
by the policy. If we look only to the decision in the Knight 
Case as precedent, and the contract in the present case be con- 
strued, as such contracts always should be, most strongly against 
the insurer, then it would perhaps have devolved upon the in- 
surer to show that the time within which the proofs of loss in 
the present case were furnished was unreasonable. But if the 
insured carries the burden, as we think he should, of showing 
that the proof of loss, though not submitted within the stipu- 
lated time, were filed within a reasonable time, what issue of 
fact upon the subject of reasonableness was there to submit to 
the jury, and wherein was the direction of the judge harmful to 
the plaintiff in error? 

There was no conflict in the evidence upon the subject. The 
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insured promptly notified the company of the fire, and requested 
blank proofs of loss to be sent to them. The uncontradicted tes- 
timony shows that the company had these blanks, and that it 
was the custom of this and of other companies to forward their 
special blanks prepared by them to their patrons when fires 
occurred. The request of the defendant in error in this case 
was treated with silent contempt. A second request met with 
a like fate. As it is a universal custom for these blanks to be 
forwarded and as their request for the blanks was ignored, in 
the absence of any proof to the contrary, what inference could 
arise under the testimony, except that the company waived the 
stipulation requiring the proofs of loss to be made within sixty 
days? It matters not whether the supposition was to be in- 
dulged that the company did not intend to pay the policy, or 
that it intended to pay the policy. The only reasonable inference 
which could arise from the neglect to comply with the request 
for the blank forms of proof of loss, which the company had pre- 
pared for the use of its patrons and had in wholesale quantities 
in its office, was that the company was not in any haste to adjust 
the claim and, knowing that it had sixty days in any event after 
the receipt of proofs of loss before suit could be brought, was 
contended to let the proof of loss be deferred to such later time 
as might suit the convenience of the insured. Is it conceivable 
that any jury of plain, honest men would find otherwise than 
that the insurance company’s refusal and neglect to furnish a 
particular patron with as slight a thing as a mere blank proof 
of loss (with which it was supplied in wholesale quantities, and 
which it and all other insurance companies are accustomed to 
furnish, as prepared each for itself, whenever a fire occurs) was 
a waiver of the stipulation (which does not necessarily amount to 
a forfeiture), and that the time of the proof of loss was waived? 

The case is very similar to that of Merchants’ & Mechanics’ 
Ins. Co. vs. Vining, 67 Ga. 661 (1), and German-American Ins. 
Co. vs. Davidson, 67 Ga. 11 (6). In the Merchants’ & Mechan- 
ics’ Ins. Co. Case, supra, the court held that: “Where the gen- 
eral agent of an insurance company refused to settle with a 
policyholder who claimed to have sustained a loss until the 
termination of certain garnishment cases, and refused to fix 
either the liability or the amount thereof, alleging such garnish- 
ments as a reason, such conduct amounted to a refusal to pay 
and a waiver of preliminary proofs, at least during the pendency 
of the garnishment cases.” And in discussing the case Chief 





696 Insurance Law Journal. [June, 1909. 


Justice Jackson says: “The important question in this case in 
respect to the charge of the court touching the refusal of the 
company to pay the policy, and thereby the waiver of the proof 
of loss, at least so far as not to defeat the recovery here because 
of the delay in making that proof, has been discussed and de- 
cided by this court this morning in the opinion pronounced by 
Judge Crawford, and hence it is unnecessary to do more than 
refer to that decision. It may be added to that argument that 
the terms of these two policies, both exactly alike, do not re- 
quire the forfeiture of the policies, even if nothing equivalent to 
an absolute waiver had occurred, because the stipulation is that 
the company shall not be sued until sixty days after the proof of 
loss, and this suit has not been brought sooner than that time. 
But, when a man absolutely refuses to settle with another until 
the termination of another suit, it would seem that such refusal 
to settle is an absolute refusal to pay until that time has ex- 
pired; and, as the proof was made in some two months after- 
ward to the general agent at Columbus himself, it is difficult to 
see how the defendant was hurt by any charge bearing on this 
point. The time when made is reasonable under all the facts, 
and it would have been a great wrong to allow the recovery to 
be defeated on such a point. A great wrong, or that which 
works a great wrong, without some show of reason, cannot be 
law.” 

In the Knight Case, as we understand it, it is held as a matter 
of law that any time which allows the company sixty days before 
the termination of the twelve months in which suit may be 
brought to contest the justness of the claim may be a reason- 
able time. There was, therefore, under the evidence, no issue 
of fact to submit to the jury upon the subject of reasonable time ; 
but even if the Supreme Court had not ruled, as it has, upon the 
point, the uncontradicted evidence was such, we think, as to 
have permitted but one finding, and therefore, if there was an 
error on the part of the court in not submitting to the jury the 
determination of whether the proofs were submitted within a 
reasonable time, it was harmless, and not reversible error. 
Upon the authority of the Knight Case and the Merchants’ & 
Mechanics’ Ins. Co. Case, supra, as precedent, as a matter of 
law, the ruling of the trial judge was without error. Under the 
opinion of Chief Justice Jackson, which we have quoted, the 
conduct of the defendant in the present case, in regard to the 
request for its forms of proof of loss, was subject to no other 
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construction than that it waived the stipulation within sixty days. 
Whether it waived proofs of loss or not, the unusual course of 
the company in neglecting to forward its blanks to the plaintiffs 
upon their request caused the delay, according to the evidence; 
and the conduct of the plaintiffs in subsequently coming to At- 
lanta for the blanks, in the absence of any evidence introduced 
by the defendant upon this point, could, in our judgment, lead a 
jury to no other conclusion than that the proofs of loss, in such 
form as required by the contract of insurance, could not rea- 
sonably have been presented sooner than they were submitted. 

Another point urged in the motion for rehearing, and to which 
we did not refer in the opinion, though it was not overlooked in 
reaching our decision, was the exception taken to the amend- 
ment of the plaintiff, and the evidence thereunder in regard to 
the character of the house. As to this we need only say that, 
while the policy described the building as a brick building, and 
the evidence showed it to have been largely composed of con- 
crete blocks, there was no error in the allowance of the amend- 
ment, ar in the admission of the testimony in accordance with 
the amendment. It was not, as is insisted, a case where the 
company insured one building and is held liable for another of 
an entirely different kind. No written application for a policy 
was made by the insured. The agent of the company who wrote 
the policy saw the building before the issuance of the policy, and 
knew it was largely constructed of concrete blocks. There was 
nothing to deceive him as to the character of the building. It 
spoke for itself, and his knowledge was the company’s knowl- 
edge. The company, therefore, had seen the building before 
they insured it, and knowingly and voluntarily assumed the 
greater risk, if a greater risk was in fact assumed. The amend- 
ment and the evidence was in accord with this undisputed state 
of facts. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


While it is customary for the companies to furnish or send blank 
forms of preliminary proofs embodying the requirements of the policy 
in case of loss, such act is purely voluntary in order to facilitate the 
adjustment of honest losses. The insured is not excused from his obli- 
gation to make up proofs in accordance with the conditions of the policy 
by failure of the company to supply such forms. A refusal to furnish 
them, however, may enter into the question whether the proofs actually 
furnished by the insured were within reasonable time and were a suffi- 
cient compliance with the requirements in their form, or the information 
which they contain. While the proofs must be satisfactory, this does 
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not imply such evidence as may be dictated by caprice, but such as may 
be pertinent to the loss and would be likely to satisfy reasonable men. 
The sufficiency of the proofs is for the Court. Whether the amount of 
loss is as detailed as the circumstances call for, or whether delivered 
within a reasonable time, is usually for the jury. Stiles vs. Hanover Ins. 
Co., 15 Ins. L. J. 443; Ins. Co. vs. O’Neil, 15 Ins. L. J. 309; Ins. Co. vs. 
Lawrence, 4 Metcf. Mass. 9; Home Ins. Co. vs. Balt. W. H. Co., 6 Ins. 
Lk 5. 

The provision requiring proofs of loss, unless waived, is a condition 
precedent to recovery. Hartford Ins. Co. vs. Keating, 27 Ins. L. J. 406; 
Bruce vs. Phoenix Ins. Co., 24 Ore. 486; German Ins. Co. vs. Davis, 23 
Ins. L. J. 768; Shapiro vs. Ins. Co., 22 Ins. L. J. 310. Where the policy 
provides for no forfeiture or does not make the service of proofs within 
a specified time a condition precedent to liability, time is not of the es- 
sence of the contract. Mason vs. St. Paul Ins. Co., 82 Minn. 336. In 
some states where the policy does not prescribe forfeiture as a penalty 
for failure to furnish proofs within the prescribed time the only effect 
of failure is to postpone time of payment. Rynalski vs. Ins. Co., 23 
Ins. L. J. 43; Kahnweiler vs. Ins. Co., 23 Ins. L. J. 391; Rheims vs. Ins. 
Co,, aetna. L.. J. 283. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, FIRST DEPARTMENT. 


COLUMBUS DRY GOODS CO. 
vs. 
GLOBE & RUTGERS FIRE INS. CO.* 


FIRE INSURANCE—COMPLAINT—SUFFICIENCY. 


A complaint in an action on a fire policy on personal property, which 
alleges that at the times mentioned, “down to the time of their 
destruction by fire” as set forth, plaintiff was the owner of the per- 
sonal property in the building then occupied by him, sufficiently 
alleges ownership at the time of the fire. 


[For other cases, see Insurance, Dec. Dig. § 633.] 


FIRE INSURANCE—COMPLAINT—SUFFICIENCY. 


In an action on a fire policy, the fact that plaintiff has obtained satis- 
faction from other insurance is an affirmative defense, which is not 
shown by the allegation in the complaint that plaintiff had other 
insurance on the property destroyed, which aggregated more than 
the loss, without any showing that he had collected. 


[For other cases, see Insurance, Dec. Dig. § 636.] 


Appeal from Special Term, New York County. 
Action by the Columbus Dry Goods Company against the 
% Decision rendered, April 8, 1909. 115 N. Y. Sup. 1106. 
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Globe & Rutgers Fire Insurance Company. From a judgment 
of dismissal at the opening of plaintiff’s case, it appeals. Re- 
versed, and new trial ordered. 

See, also, 115 N. Y. Supp. 1116. 

Argued before Patterson, P. J., and Ingraham, Clarke, 
Houghton, and Scott, JJ. 


LEARNED HAND, for Appellant. . 
CHARLES D. CLEVELAND, for Respondent. 


INGRAHAM, J. 

The defendant took two objections to this complaint, which 
its counsel designated as technical, but which we think are 
frivolous. The action is brought to recover upon a policy of fire 
insurance upon personal property contained in a five-story, 
metal-roof building located in the city of Columbus, Ohio. The 
complaint alleges that “at the times hereinafter mentioned, down 
to the time of their destruction by fire, as hereinafter set forth, 
the plaintiff was the owner of certain fixtures and other per- 
sonal property in a building then occupied by the plaintiff and 
known as Nos. 168 to 178 North High Street, Columbus, Ohio”, 
and the first objection is that the allegation “down to! the time 
of their destruction by fire” is not an allegation that the plain- 
tiff was the owner of the building at the time of the fire. The 
allegation is that the plaintiff was the owner of the property 
down to its destruction by fire, and after it was destroyed there 
was certainly no property to be owned by the plaintiff or any- 
body else. If the plaintiff owned it down to its destruction, it 
could never have been owned by any one else; for when it was 
destroyed it ceased to be property at all which was subject to 
ownership, and it was for the loss caused by the destruction by 
fire of the property which the defendant undertook to insure 
against. As the plaintiff owned the property until it was de- 
stroyed, the defendant then became liable for the damage sus- 
tained by the plaintiff in consequence of such destruction. 

The second point is presented by the allegation of the com- 
plaint that “the true and actual cash value of the said property 
so insured, at the time of the destruction thereof and damage 
thereto, was at least the sum of thirty-seven ‘thousand ($37,000) 
dollars, and that the loss sustained by the plaintiff from such 
fire was at least the sum of twenty-four thousand ($24,000) dol- 
lars”, and that the plaintiff had insurance on the property in- 
sured aggregating the sum of $33,245.75, in addition to said 
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binder or contract of insurance issued by the defendant upon the 
said property; and the objectiorf is that it appears on the face 
of the complaint that the plaintiff has suffered no loss, as the 
insurance upon the property was $33,000 and the loss $24,000. 
There is no allegation that the plaintiff has collected upon this 
insurance the amount of the loss, and there is nothing sug- 
gested in the complaint that, because the insurance had actually 
exceeded the loss, the defendant company should be exonerated 
from liability, while the other companies are to be held for more 
than the proportion of the loss which each policy bears to the 
total amount of insurance. The complaint alleges that the de- 
fendant is a domestic corporation, organized under the laws of 
the state of New York, and is engaged in business within the 
states of New York, Ohio, and elsewhere. If there is any pre- 
sumption at all as to the form of the policy, it should be assumed 
that the policy is the standard policy prescribed for insurance by 
New York corporations; but, assuming that there is no pre- 
sumption as to the form of the policy, the defendant was liable 
under its policy for the loss that the plaintiff sustained in conse- 
quence of the destruction of the property insured by fire. If the 
plaintiff had obtained satisfaction of that loss from other insur- 
ance upon the property, it was an affirmative defense; and the 


mere allegation of other insurance, which equaled the loss, can- 
not by any construction be turned into an allegation that the 
plaintiff has obtained a satisfaction of its damage from such 
other insurance. 

We think the dismissal of the complaint was clearly error, 
and that the judgment must be reversed, and a new trial or- 
dered, with costs to the appellant to abide the event. All con- 


cur. 
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SUPREME COURT OF NEW YORK. 


SpeciaL TERM, NEw YorK Country. 


WHALEN ET AL. 
v8. 
GOLD MAN ET AL.* 


PROVISIONS OF POLICY—APPOINTMENT OF APPRAISERS. 


Where a policy of insurance provided that in case of loss disinterested 
appraisers should be selected, it is not necessary that the appraisers 
should stand absolutely unbiased; but it is sufficient if they have no 
interest in the result of the arbitration. 


[For other cases, see Insurance, Cent. Dig. § 1426; Dec. Dig. § 570.] 


INSURABLE INTEREST— PLEDGEE— “OWNER”. 


A pledgee of personal property is an “owner” thereof, within the mean- 
ing of an insurance policy. 


[For other cases, see Insurance, Cent. Dig. § 140; Dec. Dig. § 115.] 


[For other eee see Words and Phrases, vol. 6, p. 5148; , vol. 8, 
P. 7744. 


Action by John W. Whalen and others against Henry Gold- 
man and others. Finding for defendant Talcott as to part of 


the insurance fund, and case continued for further hearing. 


W. Benton Crisp, for Plaintiffs. 

STEINHARDT & GOLDMAN (Mr. Nathan, of counsel), for De- 
fendants Goldman, Sachs & Co. 

Rounps & SCHURMAN (Arthur Rounds, of counsel), for De- 
fendant Société Marseillaise. 

D. W. RicHarps, for Defendant Talcott. 

F. O. OFFELD, JR., for Defendant Hartford Fire Insurance 
Company. 

HENDRICK, J. 

This action was brought upon two policies of fire insurance, 
written for $5,000 each, to recover the proportionate amount of 
an award of arbitrators. The award states the loss by fire to 
have been $60,933.08. The insurance written aggregated $70,- 
coo. It may conduce to brevity if we designate the bankrupt 
corporation of E. Reboulin Fils & Co., Incorporated, as the 
“American Company”; the three plaintiffs (being said com- 
pany’s representatives) as the “trustees”; the French firm, as- 
sociation, or corporation of L. Reboulin Fils & Cie. and its 

% Decision rendered, January, 1909. 115 N. Y. Sup. 1006. 
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successor, L. Reboulin Fils & Cie., as the “French Company” ; 
the Société Marseillaise, as the “French Bankers”; and the 
Hartford Fire Insurance Company, as the “Insurance Com- 
pany”. The American Company was incorporated in New 
Jersey on June 13, 1903. It carried on the business of preserv- 
ing fruits at Elizabethport, N. J. On October 21, 1905, its 
creditors filed a petition in bankruptcy. On December 4, 1905, 
it was adjudicated a bankrupt, and the plaintiffs were appointed 
its trustees. The French Company was engaged at Apt, France, 
in the same kind of business as the American Company. The 
persons in control of both companies were substantially the 
same. Both the French and the American Company found it 
necessary to borrow funds. These were supplied by defendant 
Talcott to the American Company and by the French Bankers 
to the French Company. Both were secured by policies of fire 
insurance and by pledges of merchandise. One policy of in- 
surance for $5,000 was issued by defendant Insurance Company 
to the American Company, November 16, 1904, covering mer- 
chandise contained in buildings on a certain specified block in 
Elizabethport. On February 8, 1905, said property was trans- 
ferred to Talcott as security, and on the same day said policy 
of insurance was assigned to him so far as it covered the mer- 
chandise in building No. 7 on said block. On March 6, 1905, 
defendant Insurance Company issued to Talcott another policy 
for $5,000 covering the merchandise in said building No. 7., 
Both policies permitted further insurance, provided that defend- 
ant Insurance Company should be liable only for its proportion- 
ate amount of loss. Other insurance was effected on the same 
property, amounting to $60,000, so that, if the defendant. Insur- 
ance Company is liable, its proportion of liability is as the ratio 
of $10,000 to $70,000. On March 14, 1905, a fire occurred in said 
building No. 7, by which a partial loss occurred, and three sets 
of claimants appeared in this action. The trustees claim, sub- 
ject to Talcott’s prior right, in behalf of the bankrupt estate; 
the French Bankers, through their agents, the defendants 
Goldman, Sachs & Co., and defendant Morrisey, their assignee, 
claim subject to the prior right of Talcott; and Talcott claims 
in his own behalf. The defendant Insurance Company denies 
all liability. 

For the present we shall lay aside the claims of all other 
parties, and consider whether Talcott has any claim against de- 
fendant Insurance Company. The pleadings admit that the first 
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policy was duly issued and assigned to Talcott, that the second 
policy was issued directly to him, and that both were in force 
at the time of the fire. But at this point they divide. Talcott 
claims that proofs of loss were duly filed in accordance with 
the requirements of the policies; that two competent and dis- 
interested appraisers were appointed by the insured and by the 
Insurance Company; that said appraisers selected a compe- 
tent and disinterested umpire, as required by the policies; that 
the board of arbitrators thus constituted examined the damaged 
merchandise, heard witnesses, considered arguments, and made 
a report, in which they found the sound value of the merchan- 
dise to be $77,576.87 and the loss to be $60,933.08. On the 
other hand, deiéndant Insurance Company claims that neither 
the appraiser chosen by the insured nor the umpire was disin- 
terested; that the arbitrators were not always assembled when 
acting in that capacity; that a fair hearing was denied; that 
the proofs of loss contained items of damage greatly ex- 
aggerated; that the loss did not exceed $1,000; that the insured 
violated a condition requiring them to minimize the damage 
after the fire; and that the American Company substituted dam- 
aged for undamaged merchandise before it was examined by 
the arbitrators. In support of these claims defendant Insurance 
Company cites evidence tending to show that the appraiser 
selected by the insured during the year I90I or 1902 was in the 
employment of the predecessor of the American Company; 
that his uncle, at the time of the arbitration, was an employee 
of the American Company; that the umpire was manager of a 
business firm which was a customer of the American Company ; 
that the umpire at one time declined to hear a witness produced 
by the Insurance Company; that the merchandise was per- 
mitted to ferment after the fire, thus exaggerating the loss; 
that some of the merchandise was withdrawn before the ap- 
praisal was completed; and the Insurance Company submits 
computations to the effect that the value of the merchandise 
was much less than $77,576.87. 

The requirement of the policies of insurance was that the ap 
praiser and the umpire should be disinterested. Such apprais- 
ers were not in the strict sense arbitrators, and it is not prob- 
able that either party to the policies contemplated, in case of 
loss, that the appraisers should stand absolutely unbiased. It 
is more than probable that each one selected an appraiser in 


whom confidence was reposed as an honest man, but that, in 
Vou. XXXVIII.—46. 
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case of any difference, his sympathies would incline toward the 
party by whom he was chosen. It would be expecting too 
much, in the present stage of progress toward the millennium, 
to assume that either party contemplated, when entering into 
the contract of insurance, that the appraisers selected should be 
absolutely indifferent. These tribunals are homemade, and nei- 
their their composition nor their conduct should be more closely 
scrutinized than is that of the tribunals selected in accordance 
with the statutes and long-standing judicial practice. If such 
appraisers are honest men, who make an honest effort to arrive 
at an honest award, I believe that nothing further can be de- 
manded or expected. At the same time, all appearances of 
fraudulent or unfair practice should meet with the disapproval 
of the courts. How far the parties intended to differentiate be- 
tween bias and interest is not apparent, but I think there is a 
distinction; and, if each party was satisfied that the opposing 
appraiser was free from interest, he should not have been sur- 
prised to find that he was not entirely free from bias. It would 
not be an extremely easy undertaking to find either an ap- 
praiser or an umpire, in a business as limited as is that of pre- 
serving fruit, who would be an entire stranger to both parties 
in the case. It should be kept in mind, too, that during the last 
months of the arbitration the American Company was.in the 
bankruptcy courts, and neither appraiser nor umpire could have 
been influenced by the interested purpose of so conducting the 
arbitration as to secure approval! and future business. 

In view of the evidence and the appearance of the witnesses 
during the trial, I am satisfied that the board of arbitrators was 
properly constituted; and, while the hearings were not char- 
acterized by the formal niceties of procedure which are supposed 
to obtain in a court of justice, there seems to be no substantial 
ground for declaring that the arbitrators did not carefully ex- 
amine the merchandise, listen to all the evidence, and consider 
all the arguments adduced. The defendant Insurance Company 
never gave notice to the insured of any intention to rescind the 
arbitration agreement, but continued on to final submission, al- 
though as early as October 23, 1905, the company seemed to 
know all the facts with reference to the alleged interest of the 
arbitrators; for on that day its representative wrote to the ar- 
bitrators that the company declined to participate further. No 
member of the board of arbitrators was incompetent, and none 
of them had any interest in the result of the arbitration that was 
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of either a legal or equitable nature. The umpire stated to one 
of the agents of the Insurance Company that he would not 
listen to any argument or statement of views during the ex- 
amination of the merchandise in which he was then engaged; 
but the evidence does not show that the arbitrators refused to 
hear any witness who was produced or to consider any argu- 
ment which was advanced. Nor is there any force in the ob- 
jection that either the arbitrator chosen by the insured or the 
umpire was an interested party. Employment by the predeces- 
sor of the American Company three or four years previously, a 
relationship in the second degree with a present employee, or 
connection with a firm which has some business transactions 
with a corporation adjudged to be a bankrupt several months 
before an award is made, cannot be evidence of interest suffi- 
cient to vitiate the result. 

As the action is brought to recover the loss as represented 
by the award alone, and none of the answers alleges a cause of 
action for the loss aside from the award, the facts on which the 
award is based have not been placed before the Court. The evi- 
dence addressed, however, to the issue of fraud in obtaining the 
award, has been sufficiently full to show that the claim for dam- 
age is one of great difficulty. How long the fire burned before 
it was discovered, what effect the heat had on the fruit inclosed 
(some in light and some in heavy cases), how much of the dam- 
age by fermentation was caused by the fire, how much of the 
loss subsequent to the fire could have been prevented by the in- 
sured by methods which would not vitiate or release the insur- 
ance policies, what changes were made in the contents of the 
building between the time of the fire and the award—these and 
other questions of fact could be answered only after a careful 
investigation. As the arbitrators made personal examinations, 
took the evidence of experts (some of whom were employed by 
themselves), and heard the testimony of other witnesses, they 
have probably reached a conclusion as nearly right as the diffi- 
culties inherent in the situation would permit. At any rate, the 
evidence does not lead to the conclusion that the award was 
fraudulent, collusive, or unfair. I therefore conclude that the 
award of $8,704.72 against defendant Insurance Company, be- 
ing one-seventh of the total loss of $60,933.08, must be sus- 
tained. 

The contention of the Insurance Company that Talcott’s loss 
must prorate, not only with the $70,000, but with the $170,000 
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other insurance, does not impress me as tenable. All of the 
policies for the $170,000 insurance contained the clause: “This 
policy does not cover on property specifically insured.” The 
other policies held by Talcott, aggregating $70,000, covered the 
specific merchandise contained in building No. 7. That mer- 
chandise, therefore, was not covered by the other policies, and 
there can be no claim against it for contribution. Nor do I 
think that the Insurance Company’s contention that Talcott 
lacked the insurable interest represented ought to prevail. The 
facts were laid before the Insurance Company’s agent when the 
first policy was assigned and when the second policy was issued. 
Talcott did have an insurable interest, and there was no reason 
why it should be misstated. Whether he was simply a pledgee, 
or whether he was in some sense a trustee, he did hold the 
legal title, and within the equity of the contract he was owner 
of the merchandise. 

The parties admit that Talcott lent the sum of $32,301.92 to 
the American Company, for payment of which he has a 
prior lien on the $8,704.72, due on the two policies in 
suit. The evidence and arguments, however, carry us 
beyond those policies. Talcott claims a total sum which, 
with interest to January 15, 1908, amounts to $72,- 
497.13. The surplus of about $40,000 consists of loans made to 
the American Company after the fire, interest on the loans, and 
certain expenses. The trustees and the French Bankers claim 
that as to said sum of $40,000 they are entitled to a prior lien on 
the total insurance. ‘Talcott claims that under his original 
agreement, and under an agreement made subsequently to the 
fire, he made additional loans from July 28 to October 18, 1905, 
amounting to $44,100. He,also claims that on June 2oth he 
was authorized by the American Company to retain from the 
collateral held by him the amount due, “including any expenses. 
incurred in connection with the adjustment or collection of the 
loss”. It has also been stipulated that he should be compen- 
sated for certain sums paid by him in connection with the arbi- 
tration. These expenses as claimed, with interest to January 
15, 1908, aggregate $9,726.13. The claim of the French Bank- 
ers aggregates about $61,201.92, including interest, of which 
$28,900 is alleged to have been advanced to the French Com- 
pany between June 6 and July 31, 1905, and $28,825 is alleged 
to have been advanced to the French Company between July 13, 
and October 20, 1905. The allegations are that in June, 1905, 
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for value received, the American Company transferred to Gold- 
man, Sachs & Co., as agents of the French Bankers, assign- 
ments of the insurance moneys due on the policies for $70,000, 
subject to the $32,301.92 prior lien held by Talcott, with interest, 
and also the whole of the insurance for $170,000. The considera- 
tion alleged to have been proved is that said sum of $28,900 was 
really borrowed for the benefit of the American Company, and 
that said sum of $28,825 represents drafts accepted, but not paid, 
by the American Company. 

It is argued by the parties opposed to the French Bankers 
that the insurance was not assigned to them by authority of the 
American Company; that the moneys were not loaned by the 
French Bankers to the French Company for the benefit of the 
American Company; that the drafts were not accepted by the 
American Company, and, even if they were so accepted, it was 
done for the accommodation of the French Company; that as 
to part, at least, of the claim of the French Bankers, the as- 
signments contravened the rule against preferences; that the 
drafts were not discounted by the French bank in due course 
on the faith of the American Company’s indorsement. The 
trustees allege against the claim of the French Company that 
the American Company received no consideration for its in- 
dorsements of the drafts; that indorsements for accommoda- 
tion were in excess of its powers; that the French Bankers did 
not discount the drafts in due course as acceptances of the 
American Company; that as to the loans they were made to 
and for the exclusive benefit of the French Company; that the 
insurance was not assigned to the French Bankers as security 
for this advance; and that, if the French bank ever had a claim 
against the American Company, it was lost by releasing the 
security given to the French Bankers by the French Company. 

I am inclined to agree with these statements in the main, but 
am more impressed with Talcott’s evidence and argument that 
he continued his advances to the American Company from July 
28 to October 18, 1905, under the contracts of pledge, and with- 
out notice of any alienation by the American Company of their 
equity in the pledge. In the light of the testimony in his be- 
half, I cannot assume that he continued to advance large sums 
of money to the American Company after notice that the com- 
pany had transferred the collateral to the French Bankers. I 
therefore conclude that Talcott, as assignee of policies to the 
amount of $30,000 and as the insured in policies to the amount 
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of $40,000 more, is first beneficiary to the amount of over $60,- 
ooo and certain expenses besides interest, and that the trustees 
are entitled to receive the remainder, if any, due on the policies. 
There should be a further hearing before the court to adjust 
the aggregate amount due and to settle the general form of the 
decision. 

Ordered accordingly. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


HOGL 
v8. 
AACHEN & MUNICH INS. CO.* 


ACTION ON POLICY—TIME IN WHICH TO BRING. 


Though a fire insurance policy provide that suit must be brought on it 
within twelve months from the fire, yet, as it also provides that no 
suit shall be brought before sixty days after proof of loss, the twelve 
months does not begin until the end of the sixty days. 

[For other cases, see Insurance, Cent. Dig. §§ 1544-1551; Dec. Dig. § 
622. | 


ee OF POLICY—“AFTER LOSS’—“AFTER THE 


The phrases “after loss” and “after the fire”, as used in an insurance 
policy, are synonymous, 


[For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146.] 


Error to Circuit Court, Ohio County. 

Action by Matilda C. Hog] against the Aachen & Munich Fire 
Insurance Company. Judgment for plaintiff. Defendant brings 
error. Affirmed. 


C. J. Suck and R. M. AppLEMAN, for Plaintiff in Error. 

HANDLAN & REYMANN, E. F. Moore, and J. P. ARBENz, 
for Defendant in Error. 

BRANNON, J. 

Matilda C. Hogl sued the Aachen & Munich Fire Insurance 
Company to recover for loss of her house by fire and recovered. 
The insurance policy provides that no suit on it shall be sus- 
tained “unless commenced within twelve months next after the 
fire’. This suit was not begun within that period; but the 
~% Decision rendered, March 30, 1909. 64S.E. Rep.441. Syllabusby the Court. 
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policy contains another clause saying that the loss should not 
become payable until sixty days after proof of loss furnished. 
The only question is: Shall the twelve months’ limitation begin 
from the fire or from the close of the sixty days? 

The policy forbids suit for sixty days. Is it reasonable to 
say that the company shall have the benefit of the sixty days in 
exemption from suit and for its purposes in investigating the 
loss and yet count that time as part of the twelve months? We 
must take both clauses together. There are conflicting cases 
upon this question; but why discuss it, when this court has held 
that the suit may be within twelve months from the end of the 
sixty days? Barber vs. Ins. Co., 16 W. Va. 675, 37 Am. Rep. 
800; Murdoch vs. Ins. Co., 33 W. Va. 407, 10 S. E. 777, 7 L. R. 
A. 572. In support of our decisions I cite the Circuit Court of 
Appeals, in Steel vs. Phoenix Ins. Co., 51 Fed. 715, 2 C. C. A. 
463, affirmed by the United States Supreme Court in 154 U. S. 
518, 14 Sup. Ct. 1153, 38 L. Ed. 1064; also Firemen’s Fund 
vs. Buckstaff, 38 Neb. 150, 56 N. W. 697, 41 Am. St. Rep. 727; 
German Co. vs. Fairbank, 32 Neb. 750, 49 N. W. 711, 29 Am. 
St. Rep. 459, and note; Friezen vs. Allemania Co. (C. C.) 30 
Fed. 352; Hong Sling vs. Royal Co., 8 Utah, 135, 30 Pac. 307; 
Sample vs. London Co., 46 S. C. 491, 24 S. E. 334, 47 L. R. A. 
696, 57 Am. St. Rep. 701; Ins. Co. vs. Scales, 101 Tenn. 638, 49 
S. W. 743; Sun Ins. Co. vs. Jones, 54 Ark. 376, 15 S. W. 1034. 

There is in the case a discussion as to difference between 
policies prescribing a time limit “after loss” and those fixing it 
“aiter the fire’. We see no difference. 

There is a cross-assignment of error, based on the claim -that 
the amount for which the house was insured is $1,500, and the 
verdict $1,366.50. It is said the Circuit Court ought to have 
given judgment for $1,500, under Code 1906, § 1108, making an 
insurance company liable for the policy amount in case of total 
loss, and we are asked to do so. Why should we be called to 
pass on this when the Circuit Court was not asked to render 
such judgment, and no exception taken as to this, and, on the 
contrary, the record shows the plaintiff's counsel twice stated 
the loss at $1,366.50, and asked a verdict for that amount? 

We affirm the judgment. 
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COURT OF CIVIL APPEALS OF TEXAS. 


WRIGHT 
v8. 
HARTFORD FIRE INS. CO.* 


FIRE INSURANCE — ENTIRE, UNCONDITIONAL, AND SOLE 
OWNERSHIP. 


A purchaser of real estate who receives a deed retaining a vendor’s lien 
for the unpaid part of the price acquires the entire, unconditional, 
and sole ownership within an insurance policy stipulating that it 
shall be void on the interest of insured being or becoming other 
than entire, unconditional, and sole ownership, 


[For other cases, see Insurance, Cent. Dig. § 613; Dec. Dig. § 282.] 


FIRE INSURANCE—UNINCUMBERED “INTEREST”. 


A fire policy stipulating that it should be void on the interest of in- 
sured becoming other than unincumbered was with the consent of 
insurer, subject to its conditions, assigned to a purchaser whose deed 
of the property retained a vendor’s lien for the unpaid part of the 
price. Insurer had no notice of the lien. Held, that the policy was 
void. 

[For other cases, see Insurance, Dec. Dig. § 282.] 


Appeal from District Court, Howard County; Jas. L. Shep- 
herd, Judge. 
Action by J. G. Wright against the Hartford Fire Insurance 


Company. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


L. A. DALE, for Appellant. 
Wm. THOMPSON and JNO. B. LITTLER, for Appellee. 


ConNER, C. J. 

Appellant sued upon a policy of insurance acquired by him 
for damages in the sum of $1,950 done to his dwelling by light- 
ning. The policy by its terms was to become “void” if, among 
other things, “the interest of the assured be or become other 
than the entire, unconditional, unincumbered, and sole owner- 
ship of the property”. Appellee, in addition to the general de- 
nial, pleaded the quoted provision of the policy in defense, and, 
it appearing upon the trial from the undisputed proof that at 
the time of the alleged destruction of the property there ex- 
isted thereon, an unsatisfied, valid vendor’s lien to secure the 


*% Decision rendered, Feb. 13, 1909. Rehearing denied, March 13, 1909. 118 S. W. Rep, 
191. 
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aggregate sum (excluding interest and attorneys’ fees) of $1,- 
650, the court peremptorily instructed a verdict for appellee, and 
upon the return of such verdict judgment was entered accord- 
ingly. 

The undisputed evidence shows that the policy which con- 
tained the provision we have quoted above was made to one S. 
E. Davis on the tst day of November, 1906, insuring the said 
Davis for the period of three years against loss by fire or light- 
ning upon the property in controversy; that on July 29, 1907, 
S. E. Davis, joined by his wife, conveyed the property to appel- 
lant for a total consideration of $5,000, of which $1,650 was 
evidenced by two promissory notes, each for the sum of $825, 
executed by appellant, payable to the order of S. E. Davis on or 
before April 23, 1908, and 1909, respectively, each bearing in- 
terest from date until paid at the rate of Io per cent per annum, 
stipulating that all past-due interest should bear interest from 
maturity until paid at the rate of Io per cent per annum, and 
that a failure to pay either note or any installment of interest 
when due should at the election of the holder mature both 
notes; that, if placed in the hands of an attorney for collection, 
collected by suit, or through the Probate Court, 10 per cent 
additional on the principal and interest should be paid as at- 
torneys’ fees. To secure the two notes thus described, the 
vendor’s lien upon the property conveyed was expressly retained 
in the deed. The deed was duly acknowledged by S. E. Davis 
on August 14, 1907, and by his wife on the 9th day of Septem- 
ber, 1907, upon which last-named day the deed was duly re- 
corded. Davis assigned the policy to appellant with appellee’s 
consent given in the following terms, as appears by indorsement 
upon the policy: “The insurance company within named here- 
by consents that the interest of S. E. Davis in the within policy 
be assigned to J. G. Wright, subject to all the terms and con- 
ditions therein mentioned and set forth. Dated at Big Springs, 
Tex., the 3d day of August, 1907. George D. Lee, Agent.” 

There is no evidence that’ appellee had notice of the lien so 
shown, and the only material question presented on this ap- 
peal is whether the facts invalidated the policy and authorized 
the peremptory instruction. Numerous authorities have been 
cited to the effect that a policy of insurance is not voided by a 
lien on the subject-matter of the insurance by reason of a pro- 
vision that “if the interest of the assured be or become other 
than the entire, unconditional, and sole ownership of the prop- 
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erty”. See Liverpool & London & Globe Ins. Co. vs. Ricker, 
10 Tex. Civ. App. 264, 31 S. W. 248; Hamburg-Bremen Fire 
Ins. Co. vs. Ruddell, 37 Tex. Civ. App. 30, 82 S. W. 826; Queen 
Ins. Co. vs. May (Tex. Civ. App.) 35 S. W. 831; Merchants’ Ins, 
Co. vs. Nowlin (Tex. Civ. App.) 56 S. W. 198; Fire Ass’n of 
Phil. vs. Calhoun, 28 Tex. Civ. App. 409, 67 S. W. 153; De 
Arnaud vs. Home Ins. Co. (C. C.) 28 Fed. 603; Ellis vs. Ins. 
Co. (C. C.) 32 Fed. 646; Dolliver vs. Ins. Co., 128 Mass. 315, 
35 Am. Rep. 378; Franklin Fire Ins Co. vs. Crockett, 75 Tenn. 
725; Dohn vs. Farmers’ Joint-Stock Ins. Co., 5 Lans. (N. Y.) 
275. These authorities proceed on the theory that such condi- 
tion has reference alone to the status of the title, and that the 
title or ownership, whether legal or equitable, is none the less 
“entire, unconditional, and sole” merely because of an in- 
cumbrance on the subject-matter of the insurance. None of the 
cases, however, that we have examined construe a provision of 
a policy which, as here, inhibits an incumbrance, and we fail to 
find any just ground upon which to avoid the force of a contract 
of insurance as the parties saw fit to make it. It was not shown, 
as in one of the cases cited, that at the time of appellee’s con- 
sent to the transfer its agent had notice, either actual or con- 
structive, of the existence of the lien. On the contrary, such 
consent was expressly made “subject to all the terms and condi- 
tions” of the policy as made to Davis. If the provision under 
consideration could be construed as a representation merely, it 
can hardly be said that the representation was immaterial to 
the risks contemplated by the policy, and that, therefore, the 
policy should be upheld. In 1 Wood on Fire Ins. (2d Ed.) § 
345, it is said that: ‘Where the policy specially provides that 
any ‘incumbrance’ shall invalidate it, of course, a mortgage 
operates as a breach.” And in the case of Curlee vs. Texas 
Home Fire Ins. Co., 31 Tex. Civ. App. 471, 73 S. W. 831, it was 
held in an opinion by Judge Key, of the Third Supreme Judicial 
District, that a vendor’s lien avoided a policy of insurance which 
contained a provision to the effect “this this entire policy shall 
be void if the subject of insurance, or any part thereof, be or 
become incumbered by mortgage or otherwise”. A writ of error 
was refused in this case by our Supreme Court, and it would 
seem to be conclusive here, save that appellant insists that in 
the policy before us the condition is against an incumbrance of 
the “interest” of the assured instead of the “subject” of insur- 
ance, as in the case cited. It seems difficult, however, to make 
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the distinction urged available here. Appellant’s “interest” in 
the property insured, considered in the sense of title or owner- 
ship merely, was constituted by the property itself. It might be 
entirely extinguished by successive alienations of the several 
estates that might be carved out of the property, or might be 
wholly lost by excessive or successive mortgages. Within the 
meaning of the policy, as shown by the authorities first cited by 
us, appellant had the entire, unconditional, and sole ownership, 
notwithstanding the existence of the vendor’s lien, but no 
method of incumbering such title or interest for the payment of 
debt occurs to us other than to incumber the property so owned. 
In Fire Ins. Co. vs. Clarke, 79 Tex. 23, 15 S. W. 166, 11 L. R. 
A. 293, it was held that a mortgage on certain property consti- 
tuted a conveyance of an “interest” therein within the condi- 
tions of the policy. In Hicks vs. Farmers’ Ins. Co., 71 Iowa, 119, 
32 N. W. 201, 60 Am. Rep. 781, it was held that: “A condition 
in a fire insurance policy issued to a firm that property should 
not afterward be in any manner incumbered was violated by the 
execution of a mortgage by one of the partners on his undivided 
one-third interest in the property, and by a judgment against 
him which became a lien on his said interest.” In other words, 
these decisions seem to treat the interest in property and the 
property itself as convertible terms, although we have been un- 
able to find any case either for or against the precise distinction 
appellant has urged. 

On the whole, we conclude that under the undisputed facts 
the court’s peremptory instruction was preper, and that the 
judgment should be affirmed. 


SALZMAN VS. MACHINERY MUT. INS. ASS’N.—SAME 
VS. LISBON MUT. FIRE INS. CO.* 
(Supreme Court of Iowa.) 


AGENCY—PROOF. 


That insured applied orally to a particular person for fire insurance, and 
insurer issued a policy, sufficiently shows such person’s agency for 
insurer both at common law and under Code, § 1750, making one 
who solicits insurance, etc., for a company, an agent. 

[For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.] 


% Decision rendered, April 7, 1909. 120 N. W. Rep. 697. 
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AGENCY—IMPUTED KNOWLEDGE. 
Knowledge by a fire insurance agent is imputed to his company. 


° 


[For other cases, see Insurance, Cent. Dig. § 125; Dec. Dig. § 95.] 
<a ON POLICY—DEFENSES—NECESSITY FOR PLEAD- 
INGS. 


To be available as a defense to suit on a policy, false representations by 
insured in his application must be pleaded. 


[For other cases, see Insurance, Cent. Dig. § 1635; Dec. Dig. § 645.] 
eee TO ATTACH APPLICATION—EF- 
F s 


Under Code, § 1741, misrepresentations by an applicant for fire insur- 
ance is no defense to liability on the policy, where a copy of the 
application is not attached to the policy. 


[For other cases see Insurance, Dec. Dig. § 256.] 


FOSMARK VS. EQUITABLE FIRE ASS’N.* 
(Supreme Court of South Dakota.) 


AUTHORITY OF AGENT—NOTICE TO AGENT. 


Independent of statute, and under Laws 1905, p. 191, c. 126, § 2, provid- 
ing that one soliciting insurance or procuring applications therefor 
shall be the general agent of insurer, etc., a soliciting agent with 
authority to solicit applications for insurance and receive premiums 
is a general agent of insurer, and his knowledge of the condition of 
the property obtained from insured at the time of the application is 
the knowledge of insurer. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


FIRE INSURANCE—STIPULATIONS—WAIVER. 


Where the general agent of insurer knew at the time of an application 
for insurance solicited by him that the building stood on leased 
property, and that the property was subject to a chattel mortgage, 
insurer was estopped from asserting the invalidity of the policy un- 
der a stipulation that it should be void on the interest of insured 
being other than unconditional and sole ownership, or if it should 
be incumbered, though the policy prohibited the agent from waiving 
stipulations therein. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


FIRE INSURANCE—PROOF OF LOSS—DEFECTS—WAIVER. 


Under Rev. Civ. Code, § 1874, providing that defects in notice or proof 
of loss, which insured might remedy, and which insurer omits to 
specify as grounds of objection, are waived, an insurer receiving 
ead of loss without making objections thereto waives any defect 
therein, 


[For other cases, see Insurance, Cent. Dig. § 1384; Dec. Dig. § 558.] 
*% Decision rendered, April 6, 1909. 120 N. W. Rep. 777. 
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SLAFTER VS. CONCORDIA FIRE INS. CO.* 


(Supreme Court of Iowa.) 


ACTIONS ON POLICIES—QUESTIONS FOR JURY. 


The question of overvaluation of property covered by an insurance 
policy is for the court where the facts are admitted by a demurrer to 
an answer alleging overvaluation as a defense to an action on the 
policy. 


ras cases, see Insurance, Cent. Dig. §§ 1737, 1746; Dec. Dig. § 


% Decision rendered. April 8.1909. 120 N. W. Rep. 706. 
—————_oe@—___—_- 


PITTSBURGH, C., C. & ST. L. RY. CO. VS. GERMAN INS. 
CO. (No. 6,365.)* 
(Appellate Court of Indiana, Division No. 1.) 


PAYMENT—EFFECT—SUBROGATION. 


By payment of the loss under a fire insurance policy the company was 
subrogated to the rights of the insured against one negligently 
causing the fire. 

[For other cases, see Insurance, Cent. Dig. § 1504-1516; Dec. Dig. § 606.] 


* Decision rendered, March 31,1909. 87N. E. Rep. 995. 


PETITE VS. ATLAS INS. CO.* 


(Supreme Court of Iowa.) 


ak diac OF ACCRUAL OF CAUSE OF AC- 


Where a contract of insurance was issued to plaintiff’s assignor in C. 
County, plaintiff was entitled to sue to recover a deposit made by 
his assignor under such contract in C. County, under Code, § 3499, 
declaring that an insurance company may be sued in any county in 
which the contract of insurance is made. 

v _ cases, see Insurance, Cent. Dig. §§ 1536-1530; Dec. Dig. § 
18. 


ACTIONS—VENUE—PLACE OF CONTRACT—SUCCESSOR TO 
CONTRACTING PARTY. 

Where defendant insurance company undertook to perform a contract 
of insurance between plaintiff's assignor and another company made 
in C. County, under which plaintiff's assignor paid a deposit, which 
he was entitled to recover under certain circumstances on surren- 


% Decision rendered, April 10,1909. 120 N. W. Rep. 642. 
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dering the policy, plaintiff was entitled to sue to recover such de- 
posit in C. County, though defendant’s contract by which it was 
agreed to perform the obligations of the policy in question was en- 
tered into in P. County. 

[For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 
618.] 


ACTIONS AGAINST INSURANCE COMPANIES—VENUE. 


Code, § 3499, providing that an insurance company may be sued in any 
county in which the contract of insurance was made, refers to a 
contract of insurance between the insurance company and insured, 
and not to a contract of reinsurance between two insurance compa- 
nies. 

[For other cases, see Insurance, Dec. Dig. § 618.] 


DEPOSITS—RECOVERY—BURDEN OF PROOF. 


Where a certificate of insurance requiring insured to make a deposit 
equal to one year’s premium in addition to the premium paid en- 
titled the insured to recover such deposit on surrender of the cer- 
tificate unless properly expended, the burden was on defendant, 
having reinsured the insurance company’s contracts, when sued for 
the recovery of such deposit, to show that the fund had been prop- 
erly expended, if such was the fact. 


[For other cases, see Insurance, Dec. Dig. § 646.] 


PERRY VS. LONDON ASSUR. CORPORATION.®* 


(United States Circuit Court of Appeals, Ninth Circuit.) 


AVOIDANCE OF POLICY FOR BREACH OF CONDITIONS— 
MISREPRESENTATION AS TO TITLE AND INCUM- 
BRANCES. 

Policies of insurance on sawmill property, machinery, etc., contained 
the usual provision that they should be void if any misrepresenta- 
tion was made as to the title or ownership of the property, if it 
should be incumbered by any mortgage, or if there should be any 
fraud or false swearing cither before or after any loss. The in- 
sured represented the property to be free of incumbrance, and in 
proofs made after a loss swore that there had been no change in 
the title or possession of the property since the issuance of the poli- 
cies. In fact there had been a decree foreclosing a chattel mort- 
gage on the property, and an order of sale, under which the master 
had taken possession of the property, and the insured had taken an 
appeal from such decree, and had given a supersedeas bond, in 
which he stipulated that the property should be held by him sub- 
ject to the order of the Appellate Court, which subsequently affirmed 
the decree of foreclosure. Held, that the policies were avoided by a 
breach of their conditions. 


{For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.] 
% Decision rendered, Feb. 1, 1909. 167 Fed. Rep. 902. re 
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LAIRD VS. PIEDMONT MUT. FIRE INS. CO.* 
(Supreme Court of South Carolina.) 


FORFEITURE— REPRESENTATIONS IN APPLICATION — 
QUESTION FOR JURY. 


In an action on a fire policy, held a question for the jury whether the 
policy was void on the ground that plaintiff had committed a fraud, 
or put it in the power of defendant’s agent to do so, by overvaluing 
the property in the application. 


[For other cases, see Insurance, Cent. Dig. § 1737; Dec. Dig. § 668.] 
* Decision rendered, April 13, 1909. 64S. E. Rep. 404. 


EXCHANGE BANK OF WILCOX VS. NEBRASKA UN-_ 
DERWRITERS’ INS. CO. OF OMAHA ET 
AL. (No. 15,589.)* 
(Supreme Court of Nebraska.) 


CHANGE OF TITLE—NOTICE TO AGENT. 
In a suit on fire insurance\policies covering certain personal property, 


and conditioned that a change in the title of the property should 
avoid the policy, notice to the company of a bill of sale made by the 
insured to a bank was attempted to be shown from the knowledge 
of such bill of sale possessed by the agent of the company, who, at 
the time, was also assistant cashier of the bank. Held that, while 
notice to an agent will generally be imputed to his principal, the 
rule does not apply where the agent’s duty to his principal is op- 
posed to his own interest or conflicts with the interest of another 
party, for whom he acts in the transaction where knowledge is ob- 
tained. 

[For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.] 


% Decision rendered, April 13,1909. 120 N. W. Rep. 1010. Syllabus by the Court. 





WICECARVER V. MERCANTILE TOWN MUT. INS. CO.* 
(St. Louis Court of Appeals. Missouri.) 


ACTION ON POLICY—VENUE 


Under Rev. St. 1899, § 8092 (Ann, St. 1906, p. 3843), providing that a 
suit on a town mutual insurance policy may be brought in the 
county where the cause of action originated, or in the county where 
the company has its principal office, an action on a town mutual 


%* Decision rendered, March 23, 1909. 1178S. W. Rep. 698. 
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insurance policy is properly brought in the county where the prop- 
erty insured and destroyed was located. 


[For other cases, see Insurance, Cent. Dig. § 1536; Dec. Dig. § 618.] 


MUTUAL COMPANIES—SERVICE OF PROCESS—*PRINCIPAL 
OFFICE’”—"USUAL BUSINESS OFFICE”. 


Under Rev. St. 1899, § 8092 (Ann. St. 1906, p. 3843), providing for service 
of process on town mutual insurance companies by service on the 
president, secretary, or other chief officer in charge of the com- 
pany’s “principal” office, a_ return of service of process showing 
service on the secretary of the company in its “usual” business 
office and in charge thereof is insufficient to confer jurisdiction 
over the company, because the “usual” business office of the com- 
pany may be a place other than its “principal” office. 

[For other cases, see Insurance, Cent. Dig. § 1572; Dec. Dig. § 626.] 


[For other definitions, see Words and Phrases, vol. 6, p. 5559.] 


ACTION ON FIRE POLICY—PETITION. 


A plaintiff, suing on a mutual fire policy stipulating that the amount of 
the loss shall be due sixty days after the ascertainment thereof, must 
in his petition state facts showing a determination of the character, 
—_—_ and extent of the loss sixty days before the institution of 
the suit. 


[For other cases, see Insurance, Cent. Dig. § 1608; Dec. Dig. § 634.] 
FIRE INSURANCE—NOTICE OF LOSS. 


Where the petition in an action on a town mutual fire policy does not 
indicate within what time notice of loss should be transmitted to 
insurer, the court could not declare as a matter of law that proof 
of a loss sustained April 28th was furnished too late when furnished 
May 20th, especially in view of the public policy indicated by Rev. 
St. 1899, § 7979 (Ann. St. 1906, p. 3793), providing that notice of 
loss may be given within ninety days after a loss, though such pro- 
vision is inapplicable to town mutual companies by virtue of sec- 
tion 8084 (page 3840). 

[For other cases, see Insurance, Cent. Dig. § 1747; Dec. Dig. § 668.] 


FIRE INSURANCE—PETITION—PROOF. 


A petition in an action on a fire policy which alleges that plaintiff has 
performed all of the conditions of the policy on his part is sufficient 
to permit proof of any and all forms of waiver by insurer. 


[For other cases, see Insurance, Cent. Dig. § 1634; Dec. Dig. § 645.] 


a Oe 


BRICKELL VS. ATLAS ASSUR. CO., LTD. (Civ. 556.)* 
(Court of Appeal, Third District, California.) 


FIRE REV RANCE--CRARGE OF TITLE AVOIDING CON- 
TRACT. 


A fire insurance policy provided that it was to be void unless otherwise 
agreed on if the interest of the insured should be other than uncon- 
ditional and sole ownership, or if any change took place in the 
interest, title, or possession (except change of occupants without 


esac cana 
* Decision rendered, Feb, 4,1909. Rehearing denied by Supreme Court, April 5,1909. 101 
Pac. Rep. 16. 
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increase of hazard. Less than a month after its issuance, without 
the insurer’s assent or knowledge, the insured made a contract with 
a third person to convey the premises to him, and the other agreed 
to buy the same, the contract acknowledging receipt of $3,000 of 
the price, and calling for partial payments of at least $250 monthly, 
the whole price to be paid by a fixed date. The contract also re- 
quired the purchaser to pay all taxes against the premises and keep 
the improvements insured against fire for the benefit of the vendor, 
and provided for re-entry by the vendor on the purchaser's default, 
with an option to retain payments made as for use and occupation, 
or to sue for the balance of the price, or to foreclose the purchaser’s 
interest. Under this agreement, the purchaser took and retained 
possession till the building was destroyed by fire. Held, that this 
contract was not an option, but a contract of sale and purchase, 
giving the purchaser an equitable title, whereby the insured lost in- 
surable interest in the property, of which he no longer retained the 
unconditional and sole ownership, and avoided the policy. 


[For other cases, see Insurance, Cent Dig. § 799; Dec. Dig. § 328.] 


COMPLIANCE WITH CONTRACT BY INSURED—NECESSITY. 


An insurance company is entitled to a substantial compliance by insured 
with the terms of the contract. 


[For other cases, see Insurance, Dec. Dig. § 305.] 


CONSTRUCTION OF CONTRACT—RULE AS TO LIBERALITY 
TOWARD INSURED. 


In construing insurance policies, great favor is shown to the insured, 
the contract being construed strictly against the insurer and lib- 
erally toward the insured, but the rule does not go so far as to 
ignore or nullify the express and unequivocal agreement of the in- 
sured, nor can it be invoked to change the nature of the contract, 
but only to resolve an uncertainty or ambiguity in favor of the 
party likely to be misinformed or imposed on. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


PHGENIX INS. CO. VS. SMITH. (No. 13,344.)* 
(Supreme Court of Mississippi.) 


CANCELLATION OF POLICY—ACTIONS—CROSS-BILL. 


In an action by an insurance company to cancel a policy as obtained by 
fraud, and because the agent was not permitted to insure property 
at that place, defendant answered, denying any knowledge of the 
limitations placed upon the agent as to territory, and averred that 
the policy was taken out in good faith, and that there was an error 
in the policy in describing the property. The suit was begun after 
the property was destroyed, and defendant by leave of court 
amended his answer, making it a cross-bill, and prayed “that the 
policy be reformed and paid”. Held, that the cross-bill contained 
sufficient averments to be good as against a demurrer. 

[For other cases, see Insurance, Dec. Dig. § 249.] 


*%* Decision rendered, April 19, 1909. 48 South. Rep. 1020. 
VoL, XXXVIII.—47. 
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ACTIONS—LIMITATIONS BY PROVISION OF POLICY— 
AIVER. 

The stipulation in a policy of insurance, requiring suit to be brought 
within one year aiter the loss, is for the benefit of the insurer, and 
may be waived by it, and will not be available where, after a loss oc- 
curs, the insurance company files a bill to cancel the policy, although 
a cross-bill in such action, asking for an enforcement of the policy, 
was filed more than a year after the loss. 

[For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623.] 
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ACCIDENT. 


UNITED STATES HEALTH & ACCIDENT INS. CO. 
Vs. JOLLY.* 


(Court of Appeals of Kentucky.) 


Wie OF POLICY—EFFECT OF MISREPRESENTA- 


Where the misrepresentations by a person applying for health and acci- 
dent insurance are such that, if true answers had been given, the 
insurer, acting in accordance with the usual practice among such 
companies, would not have taken the risk, such misrepresentations 
will avoid the policy. 

[For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.] 


% Decision rendered, April 21,1909. 1188S. W. Rep. 281. 
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HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


SUPREME COURT OF ARKANSAS. 


TITLE GUARANTY & SURETY CO. 
v8. 


BANK OF FULTON.* 


FIDELITY BOND—DELIVERY. 


A written application for a fidelity bond, having been mailed by the ap- 
plicant to defendant’s authorized agents, was forwarded to defend- 
ant. Defendant, having approved the application, signed the bond 
and sent the same by mail to plaintiff, the obligee, the letter in- 
closing the bond being addressed to the applicant, who at that time 
was the cashier of the obligee. The bond was forwarded to de- 
fendant’s agents unconditionally, with instructions to deliver to the 
obligee, and shortly thereafter the premium was paid to and ac- 
— by defendant. Held sufficient delivery of the bond to make 
it effective. 


[For other cases, see Insurance, Dec. Dig. § 136.] 


FIDELITY BOND—SIGNATURE BY APPLICANT. 


Where a fidelity bond did not stipulate that it was essential to its valid- 
ity that the employee should sign as obligor, his failure to sign did 
not render the bond unenforceable by the beneficiary against the 
surety. 


[For other cases, see Insurance, Dec. Dig. § 133.] 


FIDELITY BOND—NATURE OF CONTRACT. 

A fidelity bond issued by a paid surety is in the nature of an insurance 
policy, and must be strongly construed against the insurer. 

[For other cases, see Insurance, Dec. Dig. § 146.] 


FIDELITY BOND—APPLICATION—REPRESENTATIONS. 


Where a fideity bond issued by a paid surety did not state that the 
representations by the employer on which the bond was issued 
should be regarded as a warranty, but only recited that they should 
constitute a part of the contract, such statements would be consid- 
ered as mere representations, the falsity of which would be insuffi- 
cient to bar a recovery on the bond in the absence of bad faith. 


[For other cases, see Insurance, Cent. Dig. § 562; Dec. Dig. § 264.] 
sles al BOND—DEFALCATION—EVIDENCE OF SHORT- 
E. 


In an action on a bank cashier’s fidelity bond, the surety could not be 
charged with alleged losses of currency shipped to the bank estab- 
lished only by information alleged to have been received by an ac- 
countant from letters or statements contained in letters sent by the 
banks claiming to have shipped the currency not otherwise shown 
to have ever been received by the bank or its cashier. 


[For other cases, see Insurance, Dec. Dig. § 665.] 
* Decision rendered, Feb. 15, 1909. 1178. W. Rep. 537. 
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Appeal from Circuit Court, Hempstead County; J. M. Car- 
ter, Judge. 

Action by the Bank of Fulton against the Title Guaranty & 
Surety Company. Judgment for plaintiff and defendant appeals. 
Affirmed on condition. 


J. W. BLackwoop and BRADSHAW, RHOTON & HELM, /or 
Appellant. 
Jas. H. McCoLtum and ETTER & MONROE, for Appellee. 


FRAUENTHAL, J. 

On June 22, 1906, T. C. Hockersmith was the cashier of the 
Bank of Fulton, and he had been such cashier for some time 
prior to that date. On that day he made application for a surety 
bond guaranteeing his fidelity as such cashier to Duncan, Hor- 
ton & Robinson, located at Poplar Bluff, Mo., who were the lo- 
cal agents of the Title Guaranty & Surety Company. On the same 
day Duncan, Horton & Robinson transmitted by mail the ap- 
plication to the Title Guaranty & Surety Company at Scranton, 
Pa., the domicile of that company, and in their letter stated that 
the application was for bond in the sum of $10,000 in behalf of 
T. C. Hockersmith as cashier of the Bank of Fulton. There- 
after the Title & Guaranty Company transmitted by mail the 
bond from Scranton, Pa., to Duncan, Horton & Robinson, at 
Poplar Bluff, Mo., and in their letter transmitting same stated: 
“We inclose herewith bond No. 44,478 in behalf of T. C. Hock- 
ersmith; the premium upon which of $25 we have charged to 
your account.” On June 28, 1906, Duncan, Horton & Robinson 
transmitted the bond by mail to T. C. Hockersmith at Fulton, 
Ark., who at the time was cashier of the bank, and in their 
accompanying letter state: “We are pleased to inclose you 
Title Guaranty & Surety Bond in the sum of $10,000 issued to 
the Bank of Fulton in your behalf as cashier.” Prior to trans- 
mitting the bond to Fulton, Ark., a record of the bond was 
made in their registry by Duncan, Horton & Robinson, which 
shows: “Bond No. 44,478 dated May 16, 1906, term one year, 
expiration May 16, 1907; name of employer, Bank of Fulton, 
address, town of Fulton, Arkansas; position, cashier; amount 
of bond, $10,000; premium, $25.” The original bond could not 
be found, but E. M. Robinson, the agent of appellant, testified 
that it was on one of the regular forms of surety bond issued by 
appellant, a copy of which was produced, and is as follows :— 








: 
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The Title Guaranty & Surety Company. 
Amount, $10,000. Annual Premium, $25. 
Bond No. 44478. 


Whereas, Bank of Fulton, hereinafter called the employer, 
is employing or intends to employ T. C. Hockersmith in the 
capacity as cashier; and, 

Whereas, the employee has filed with the Title Guaranty & 
Surety Company, hereinafter called the company, an applica- 
tion specifying the amount of security required from said em- 
ployee, and they jointly having applied to the company for 
the grant of this bond; and, 

Whereas, the company in consideration of the sum of 
twenty-five and no/roo dollars, now paid as a premium from 
May 16, 1906, to May 16, 1907, 12 o’clock noon, has agreed, 
upon the terms, provisions and conditions herein contained, 
to issue this bond to the employer; and, 

Whereas, the employer has heretofore delivered to the 
company certain representations and promises relative to the 
duties and accounts of the employee, and other matters, it is 
hereby understood and agreed that those representations and 
such promises, and any subsequent representations or prom- 
ises of the employer, hereafter required by or lodged with the 
company, shall constitute part of the basis and consideration 
of the contract hereinafter expressed. 

Now, therefore, this bond witnesseth: That for the con- 
sideration of the premises the company shall, during the term 
above mentioned, or any subsequent renewal of such term, 
and subject to the provisions and conditions herein contained, 
at the expiration of three months next after proof satisfactory 
to the company, as hereinafter mentioned, make good and 
reimburse to the said employer, such pecuniary loss as may 
be sustained by the said employer, by reason of the fraud or 
dishonesty of the said employee in connection with the duties 
of his office or position amounting to embezzlement or lar- 
ceny and which shall have been committed during the con- 
tinuance of said term, or of any renewal thereof, or within 
six months thereafter or within six months from the death or 
dismissal or retirement of said employee from the service of 
the employer within the period of this bond, whichever of 
these events shall first happen; the company’s total liability 
on account of said employee under this bond or any renewal 
thereof, not to exceed the sum of ten thousand and no/100 
comers, * * * 

That, no one of the above conditions or of the provisions 
contained in this bond shall be deemed to have been waived 
by or on behalf of the company, unless the waiver be clearly 
expressed in writing, over the signature of its president and 
its secretary, and its seal thereto affixed. 

And the employee doth hereby for himself, his heirs, ex- 
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ecutors and administrators, covenant and agrees to and with 
the company, that he will save, defend and keep harmless the 
company from and against all loss and damage of whatsoever 
nature or kind, and from all legal and other costs and ex- 
pense, direct or incidental, which the company shall or may 
at any time sustain or be put to (whether before or after 
any legal proceedings by or against it to recover under this 
bond, and without notice to him thereof), or for or by reason 
or in consequence of the company having entered into the 
present bond. 

In witness whereof, the said ————— (employee) has here- 
unto set his hand and seal and the company has caused this 
bond to be sealed with its corporate seal, duly attested by 
the signature of its president, and of its ————— 
secretary, this ————— day of —————-, one thousand, nine 
hundred and : 


Signed, sealed, and delivered by the employee at 
——————_,, Employee. 


In the presence of :— 


The Title Guaranty & Surety Company. 
Attest :— 
, Secretary. 

On August 6, 1906, a draft of the Bank of Fulton on the 
Exchange National Bank of Little Rock for $25 was received 
by Duncan, Horton & Robinson in payment of the premium 
of the bond, which they had transmitted to appellant on July 
25, 1906. 

At the time the application was made for the bond there was 
transmitted therewith the following statement :— 

“Employer’s Declaration. 

“The foregoing applicant has been in the service of the un- 
dersigned employer two years and ————— months, and the 
duties required have always been performed in a faithful and 
satisfactory manner. The accounts were last audited on the 
11th day of June, and were correct in every particular. There 
has never come to the notice or knowledge of the employer any 
act, fact, or information tending to indicate that the applicant 
is negligent, unreliable, deceitful, dishonest, or unworthy of con- 
fidence. As far as the employer knows, applicant’s habits are 
good, and the employer knows no reason why you cannot safely 
assume the suretyship applied for. 

“The above and foregoing statements and representations are 





a 


a nek a le oe 


i 
i 
\ 








726 Insurance Law Journal. [June, 1909. 


made for the purpose of inducing the Title Guaranty & Surety 
Company to execute said bond. 

“Dated at Fulton, Ark., the 21st day of June, 1906. 

“Bank of Fulton [Employer], 
“By H. L. B’Shers. 
[ Officer’s name and title of corporation].” 

This statement was signed by H. L. B’Shers, who at the time 
was president of the Bank of Fulton. On June 11, 1906, there 
was a stockholders’ meeting of the bank. At that meeting Mr. 
B’Shers testified: Hockersmith made a statement of every- 
thing relating to the books and accounts of the bank, and he, 
B’Shers, and some one else, went through the books. Hocker- 
smith on that day made a report of the condition of the affairs 
of the bank to the board of directors, who examined the report. 
The officers of the bank had great confidence in Hockersmith, 
and did not know, and had no reaon to know, of any dereliction 
or dishonesty on the part of Hockersmith; and, when Mr. 
B’Shers signed the above statement, he did so in good faith, be- 
lieving same to be true. It appears from the teller’s cashbook 
that there was an item of debit on the account of Hockersmith 
of $1,492.25 which occurred in every date from February 21, 
1906, until Hockersmith left the bank in May, 1907. Hocker- 
smith continued as cashier of the Bank of Fulton until May, 
1907, when he absconded. Thereafter an examination of the 
books of the Bank of Fulton was made by an expert accountant, 
from whose testimony it appears that Hockersmith had embez- 
zled from the Bank of Fulton the sum of $11,773.90 from May 
16, 1906, to May 16, 1907. Thereafter the appellee instituted 
suit against appellant on said bond and recovered judgment for 
$10,000 against appellant, from which this appeal is taken. 

1. The appellant contends that the evidence in this case fails 
to show that the bond was actually delivered, or that it was 
signed by Hockersmith, and that on that account the judgment 
should be reversed. The testimony in this case shows that a 
written application was made and sent by mail by the cashier, 
Hockersmith, to the appellant, through its duly authorized 
agents, for the execution of the bond sued on herein; that the 
appellant accepted and approved the application, and thereupon 
signed the bond, and through its authorized agents sent the 
bond by mail to the appellee. The letter inclosing the bond 
was addressed to T. C. Hockersmith at Fulton, Ark., who at 
the time was the agent and cashier of the appellee at its place 
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of business at Fulton, Ark. Within a short time thereafter the 
premium and consideration for the execution of the bond was 
paid to the appellant and accepted by it. This operated as a 
full delivery of the bond. In this case the bond was first sent 
by the appellant to its agents unconditionally, and with instruc- 
tions to deliver the same to the appellee. This itself would bind 
the appellant, and was tantamount to a delivery to the appellee, 
even though the agent had never parted with the possession of 
the bond. New York Life Ins. Co. vs. Babcock, 104 Ga. 67, 30 
S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134. In fact, the ac- 
ceptance of an application for indemnity or insurance and mail- 
ing of the bond or policy are all of the acts that are necessary or 
essential to put the contract into force. Fidelity Mutual Lite 
Ins. Ass’n vs. Harris, 94 Tex. 25, 57 S. W. 635, 86 Am. St. Rep. 
813. In the case of Bostwick vs. Van Voorhis, 91 N. Y. 353, it 
was shown that one Bartow was chosen cashier of the bank, and 
his bond fixed at $30,000, upon which suit was brought. The 
bond was actually executed by the sureties, and Bartow there- 
after entered into the discharge of his duties as cashier. No 
direct evidence was given that the bond was ever delivered to 
or that it was ever in the possession of the bank or that the sure- 
ties were ever formally approved. And in that case it was held 
that it was a fair and legal inference from these facts that the 
bond was delivered to and accepted by the bank. In the case 
of the State Mutual Fire Ins. Ass’n vs. Brinkley Stave & Head- 
ing Co., 61 Ark. 1, 31 S. W. 157, 29 L. R. A. 712, 54’Am. St. 
Rep. 191, this Court held that when an application made to the 
local agent of a foreign insurance company is by him forwarded 
to the company at its domicile, at which place the application is 
accepted, and the policy of insurance signed and mailed to the 
applicant, the contract is then and there complete. So in this 
case, when the appellant accepted the application for the bond 
and approved the same, and thereupon actually signed the bond 
and deposited it in the mail addressed to its agents, with instruc- 
tions for unconditional delivery, and thereupon the agents 
mailed same to appellee, these acts constituted a delivery of the 
bond to appellee. Travelers’ Fire Ins. Co. vs. Globe Soap Co., 
85 Ark. 169, 107 S. W. 386, 122 Am. St. Rep. 22. The letters 
that passed between the various parties showed clearly the ex- 
ecution of the bond, the amount thereof, the length of time for 
which it ran, and that it was executed to the appellee as obligee 
to guarantee the fidelity of Hockersmith its cashier. The evi- 
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dence shows that the premium for the bond was actually paid 
and received by the appellant and the appellant therefore under- 
stood that the bond was in full force and effect. It is claimed 
by the appellant that the evidence does not show that the 
cashier, Hockersmith, had signed the bond. This bond does not 
stipulate that it is essential to the validity of the contract that 
the employee Hockersmith should sign the same, and that it 
should be of no effect until he did sign it. The bond was ex- 
ecuted for the benefit of the appellee, and it was the one who 
under the terms of the bond was to be protected by its provi- 
sions. The appellee was the party indemnified and the sole 
obligee in the bond; and, unless the bond had expressly stated 
that it should not take effect until it was signed by Hockersmith, 
the employee, it was binding upon its execution by the appel- 
lant and delivery to the appellee. Nowhere in the correspond- 
ence, which was introduced in evidence, does the appellant even 
suggest that the employee, Hockersmith, should sign the bond, 
and under the testimony in this case there is nothing to show 
that the signature of Hockersmith was essential to the validity 
of the bond. First National Bank vs. Fidelity Co., 110 Tenn. 
10, 75 S. W. 1076, 100 Am. St. Rep. 765, 770, note. 

2. It is urged by the appellant that the statement designated 
above as the “Employer’s Declaration” became a part of the 
bond, and is a warranty, and that, if any of the statements there- 
in contained is incorrect, the bond became thereby avoided. In 
order to determine whether these statements are warranties 
or mere representations, it is necessary to consider the nature 
of the bond sued on, and what construction the law makes 
relative to the provisions of such bonds. This is not an ordinary 
obligation given by a surety, but it is an indemnity bond, and is 
in the nature of a contract of insurance, insuring the fidelity of 
the employee. It is said by this Court in American Bonding 
Co. vs. Morrow, 80 Ark. 49, 96 S. W. 613, 117 Am. St. Rep. 72: 
“It is now well settled that the bond of a surety company, like 
any other insurance policy, is to be most strongly construed 
against the insurer. The language of the bond is that selected 
and employed by the insurer, and, when doubtful or ambiguous, 
must be given the strongest interpretation against the insurer 
which it will reasonably bear.” And so in determining the na- 
ture of the provisions of this bond, we first look to see whether 
the provisions are susceptible of two constructions. If they are, 
then we must adopt that construction which is most favorable 
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to the bank. This is the well-settled doctrine as to the con- 
struction of such instruments as the bond sued on in this case. 
American Surety Co. vs. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 
42 L. Ed. 977. Now, if it had been the intention of the parties 
to make these provisions in the bond a warranty, it should have 
been so stated. But the bond does not say that any of these 
provisions is a warranty. It does not employ any language 
which says, or can be construed to say, that any of these pro- 
visions is a warranty. If it had been so desired, the bond could 
have well stated that, if any of the statements made in the “Em- 
ployer’s Declaration” was incorrect, then the bond should be 
void. But there is no language of that kind in the bond, or in 
the employer’s declaration, and the court cannot construe any 
such language into it. In the case of Supreme Council of Royal 
Arcanum vs. Brashears, 89 Md. 624, 43 Atl. 866, 73 Am. St. 
Rep. 244, it is held that statements by an applicant for life in- 
surance which by the terms of the policy are made part of the 
contract with the insurance company are not to be regarded as 
warranties, unless the policy upon its face plainly declares that 
they shall be treated as such. Supreme Council, etc., vs. Fidelity 
& Casualty Co., 63 Fed. 48, 11 C. C. A. 96. The general rule 
is that a statement in an application is a representation rather 
than a warranty, unless it is made a warranty by express terms, 
or by such language that it cannot be construed otherwise. 2 
Joyce on Insurance, § 1891. 

It is contended that because the bond states that the repre- 
sentations in the declaration shall constitute a part of the basis 
of the contract these representations should be considered war- 
ranties. But in the case of American Popular Life Ins. Co. vs. 
Day, 39 N. J. Law, 89, 23 Am. Rep. 198, the application for the 
policy involved contained an agreement that the answers and 
statements should be the basis and form part of the contract of 
the policy, and the policy further declared that the insurance 
was in consideration of the representations; and in that case 
the court held that the agreement and statements in the applica- 
tion were not warranties, and that the policy could be only 
avoided for fraud or intentional misrepresentation. It is well 
settled that forfeitures are never favored, and, if.the contract 
does not specifically and definitely provide for such forfeiture, 
the courts will not by a species of construction read a forfeiture 
into it. So in the construction of the provisions of this bond, if 
by any reasonable interpretation thereof a forfeiture of it can 
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be avoided, such interpretation should be given to it, and the 
contract sustained. Taking into consideration all of the terms 
contained in the “Employer’s Declaration”, it is shown that it 
was intended by the statements therein to represent the condi- 
tion of the bank, and the accounts of the bank, as it was then 
understood, and the character and habits of the employee, 
Hockersmith as then known to the employer. These were mere 
representations, and, if they were made honestly and in good 
faith, the fact that they were incorrect would not vitiate the 


‘bond. The testimony shows clearly that these representations 


were made in good faith, and that there was an honest basis for 
the making of the same. There had been a meeting of the board 
of directors, and a report of the condition of the bank was pre- 
sented to them, and the books of the bank were before them. It 
is true that no expert accountant examined these books and 
accounts, but the terms of this declaration did not call for such 
an examination. The examination made was such as the board 
of directors were accustomed to make of the accounts of the 
bank in the ordinary discharge of their duties and the statement 
set forth in the declaration was honestly made. We are there- 
fore of the opinion that even though the above “Employer’s 
Declaration” was duly authorized by the bank, and the state- 
ments therein were afterward found to be incorrect, they were 
not warranties nor were they of such a material and essential 
nature as that their incorrectness would work a forfeiture of 
the contract, if they were made in good faith. 

3. It is urged by the appellant that the evidence does not 
show that the shortage amounted to $10,000. The evidence 
shows that soon after the cashier, Hockersmith, absconded, the 
appellant sent to the bank of Fulton an expert accountant for the 
purpose of going thoroughly through the books and accounts 
of the bank and find out the amount of the shortage during the 
life of the bond—between May 16, 1906, and May 16, 1907. 
This accountant testified that the amount of the shortage that 
occurred during that period was $11,773.90. This shortage was 
made up of items to which the accountant testified, and the only 
items that were not established by competent testimony were 
the item of $2,000 for currency shipped May 11, 1907, by the 
National Bank of Commerce of St. Louis, and the item of $1,000 
for currency shipped on May 8, 1907, by Exchange National 
Bank of Little Rock. The accountant testifies that he did not 
get the information as to these two items from the books of the 
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Bank of Fulton, and that he only obtained the information from 
letters or statements contained in letters sent by the banks 
claiming to have shipped the currency. Such letters were ex 
parte statements, and did not prove by themselves the state- 
ments therein contained. Such testimony was not competent 
to show that said items of currency had been actually shipped 
to and received by the Bank of Fulton or its cashier. The wit- 
ness testified that he obtained this information outside of the 
books of the bank, and there was no competent evidence intro- 
duced relative to these two items. And the Court is therefore 
of the opinion that these two items of the shortage have not 
been proved by competent evidence, and that the amount of the 
shortage that occurred during the life of the bond, as shown by 
competent evidence, is $8,773.90. 

If, therefore, the appellee will within fifteen days file a remit- 
titur, so as to make the amount of judgment $8,773.90, the judg- 
ment of the lower court will be affirmed; otherwise the judg- 
ment will be reversed, and the cause remanded for a new trial. 

Battle, J., dissenting. 
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MARINE— 


NORRIS ET AL. VS. CHINA TRADERS’ INS. CO.* 
(Supreme Court of Washington.) 


MARINE INSURANCE—RESTRICTED NAVIGATION. 


Where a vessel is insured to navigate in certain waters and is lost while 
navigating elsewhere without insurer’s consent, there can be no 
recovery. 


[For other cases, see Insurance, Cent. Dig. § 722; Dec. Dig. 314.] 


MARINE INSURANCE—DEVIATION— PERMISSION BY IN- 
SURER—JURY QUESTION 


Whether insurer of a vessel in certain waters permitted a deviation held, 
under the evidence, a jury question. 


[For other cases, see Insurance, Cent. Dig. § 1739; Dec. Dig. § 668.] 


POLICIES—PAROL MODIFICATION—VALIDITY. 


A policy may be modified by parol agreement by consent of the parties, 
subject to the exceptions governing other contracts and statutory 
restrictions, and hence a policy insuring a vessel in certain waters 
— be modified by parol agreement to permit navigation else- 
where. 


[For other cases, see Insurance, Cent. Dig. § 273; Dec. Dig. § 144.] 
MARINE INSURANCE—CONDITIONS—WAIVER. 


Insurer of a vessel could waive a condition restricting navigation for its 
benefit. 


[For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.] 
MARINE INSURANCE—CONDITIONS—WAIVER—EVIDENCE— 
SUFFICIENCY. 


Insurer of a vessel waived a condition restricting navigation, where its 
general agents did not object on hearing of a deviation, thereafter 
received premium payments, stated that the vessel was insured, re- 
— proofs of loss, and stated that undoubtedly the loss would be 
settied. 


[For other cases, see Insurance, Cent. Dig. §§ 1037, 1038, 1041, 1071; 
Dec. Dig. § 390.] 


* Decision rendered, Aprii 13, 1909. 100 Pac. Rep. 1025. 
———--+@-—__—__ 


KLAUCK VS. FEDERAL INS. CO. ET AL.* 
(Supreme Court of New York, Appellate Division, Fourth Department.) 


DISCHARGE OF INSURER—CONSTRUCTION. 


The owner of stranded vessels entitled under an insurance policy to 
float the vessels itself and be reimbursed by the insurer, permitted 
the insurer to contract for floating the vessels within a stated time. 


* Decision rendered, March 3, 1909. 115 N. Y. Sup. 1049. 
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The contractor failed to finish within the stated time, and sued the 
insurer for the contract price, upon which the insurer contracted 
with the owner that the owner should take charge of the defense 
and of any other action on the same contract at its own expense; 
that insurer would pay any judgment recovered against them, not 
exceeding a specified amount claimed as the owner’s damages from 
delay in releasing the vessels, and if the judgment were less than 
that sum to pay the balance of the sum to the owner; that the 
owner would secure the insurer against any other liability in the 
suits and would dismiss suits brought by it against the insurer and 
the contractor, and would enforce its claims in that action; and 
that it would release the insurer from all claims, except so far as 
they could be worked out in that action, and would not enforce 
them against the insurer. Held, that the agreement did not release 
all the owner’s claims against the insurer, but provided that they 
should be enforced through the action then begun, and that the 
owner, having secured all it was entitled to in the action, should 
release the insurer from payment of any additional sum. - 


[For other cases, see Insurance, Dec. Dig. § 603.] 


ST. PAUL FIRE & MARINE INS. CO. VS. BALFOUR 
ET AL. (No. 1,526.)* 


(United States Circuit Court of Appeals, Ninth Circuit.) 


ACTION ON POLICY —INSTRUCTIONS—AVOIDANCE FOR 
CONCEALMENT. 


In an action on a marine insurance policy, the instructions, taken as a 
whole, held to state the correct rule as to concealment by the in- 
sured which would avoid the contract. 


[For other cases, see Insurance, Dec. Dig. § 660.] 
* Decision rendered, Feb. 23, 1909. 168 Fed. Rep. 212. 
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MISCELLANEOUS— 


FIDELITY & DEPOSIT CO. OF MARYLAND VS. CHAM- 


PION ICE MFG. & COLD STORAGE CO.* 
(Court of Appeals of Kentucky.) 


FIDELITY INSURANCE—CONSTRUCTION OF BON D—RE- 


NEWALS—AMOUNT OF LIABILITY. 


A fidelity bond provided that it might be continued from year to year, 


at the option of the employer, at the same or agreed rates, so long 
as the surety company should consent to receive it, in which event 
the company should remain liable for any act of an employee be- 
twéen its original date and the time to which it should be continued, 
and that the company should be bound for any loss “occurring during 
the continuance of this bond, and discovered during said continu- 
ance or within six months thereafter”. In the original bond, which 
was continued from time to time, and in the certificates of contin- 
uance, it was provided that the company’s liability should not ex- 
ceed a specified sum, whether the loss occurred ‘‘during the term 
above mentioned or during any continuation or continuations there- 
of, or partly during the said term and partly during said continua- 
tion or continuations”. Held, that the company could not be held 
responsible for loss exceeding the sum specified, no matter when it 
occurred, provided that it was within the period covered by the 
bond or the continuation certificates, and that each renewal could 
not be treated in such case as a separate contract so as to authorize 
recovery for an amount exceeding the sum specified. 


[For other cases, see Insurance, Cent. Dig. § 355; Dec. Dig. § 177.] 
* Decision rendered, March 24, 1909. 1178S. W. Rep. 393. 


GODDARD VS. CASUALTY CO. OF AMERICA. 
(No. 1,599.)* 
(United States Circuit Court of Appeals, Ninth Circuit.) 


ACTIONS ON POLICIES — LIMITATION BY PROVISIONS OF 


An 


POLICY. 


employer’s liability policy of insurance contained a condition that 
“the company shall not be liable under this policy unless an action 
to enforce such liability be brought within sixty days from the date 
of the entry of a final judgment against the assured, after a trial of 
the issue on the merits in a suit duly instituted within the period 
limited by the statute of limitations, awarding damages on account 
of a casualty covered hereby, and then only provided that such ac- 
tion against the company be brought by the assured personally for 
damages sustained by the assured in paying and satisfying such final 
judgment”. Held, that such sixty- day limitation, having been vol- 
untarily agreed to, was valid, and, unless waived, was a conclusive 


% Decision rendered, Feb. 11,1909. 167 Fed. Rep. 750. 
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a be an action on the policy, unless commenced within the time 
imited. 


ae 7 cases, see Insurance, Cent. Dig. S$ 1544-1556; Dec. Dig. § 
22. 
[Conditions in policy as to time for bringing suit, see notes to Steel vs. 


Phoenix Ins. Co., 2 C. C. A. 473; Rogers vs. Home Ins. Co., 35 C. 
C. A, 404.] 


ce POLICY—LIMITATION BY PROVISIONS OF 
The fact of the appointment of a receiver for the assured did not sus- 
pend the running of limitations against an action on the policy. 


ie = cases, see Insurance, Cent. Dig. §§ 1544-1556;. Dec. Dig. § 
22. 


STATE EX REL. STATE FARMERS’ MUT. HAIL INS. 
CO. VS. COOPER, INSURANCE COM’R.* 
(Supreme Court of North Dakota.) 


MUTUAL HAIL INSURANCE COMPANIES—AUTHORITY TO 
DO BUSINESS IN STATE. 

It is therefore held that section 4449 of the Revised Codes of 1905, as 
amended by chapter 153, p. 245, Laws 1907, repealed section 4447 of 
said Revised Codes, and that mutual insurance companies organized 
under the laws of any other state or country are authorized to en- 
gage in the business of hail insurance in this state by complying 
with the provisions of said section 4449 so far as it applies to foreign 
mutual insurance companies. 


[For other cases, see Insurance, Dec. Dig. § 6809.] 
% Decision rendered, April 26,1909. 120 N. W. Rep. 878. Syllabus by the Court. 


——-—_ —oeq—__—__—_ 


PERRY ET AL. VS. MARYLAND CASUALTY CO.* 
(Supreme Court of New Hampshire. Cheshire.) 


AGENCY CONTRACT—COMMISSIONS—SUIT FOR ACCOUNT- 
ING—WAIVER OF CONDITIONS. 


Evidence that after cancellation of an insurance agency contract, and as 
a part of the consideration for the making of a new contract, the 
company agreed that the agents should have their contingent com- 
missions which had been earned after 1906 under the prior con- 
tract, was sufficient to establish a waiver of a condition in the 
original contract that, in the event the contract was terminated, 
contingent commissions and those On excess premiums ascertained 
thereafter should not be paid. 

[For other cases, see Insurance, Cent. Dig. §§ 112, 114; Dec. Dig. § 84.] 

% Decision rendered, March 2, 1909. 72 Atl. Rep. 369. 

VoL. XXXVIII.—48, 
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AGENCY CONTRACT—CONDITIONS—WAIVER—EVIDENCE. 

Where, after an insurance agency contract requiring remittances to be 
made on specified dates was canceled, and a new one made de- 
taching certain territory from the agency and reinstating the old 
contract as to the balance, evidence that during the period of the 
first contract remittances had been delayed beyond the time agreed 
on, and that, notwithstanding this defendant had paid plaintiffs’ 
contingent commissions each year down to 1906 without objection, 
was admissible to show a waiver of the condition with reference to 
the time of payment. 


[For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 84.] 


AGENTS—AGENCY CONTRACT—EVIDENCE. 


Where an insurance agency contract was negotiated by L., who ad- 
justed differences between plaintiffs and defendant company under 
a prior contract, evidence that L. procured the new contract from 
the company, presented it to plaintiffs for their signatures, and that 
defendant’s president acknowledged that L was their agent, and 
later wrote plaintiffs that the contract left by L with them was the 
company’s contract, was admissible to show L.’s authority. 


[For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.] 
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EDITORIAL 


STATEMENTS OF Facts IN APPLICATIONS FOR LIFE 
INSURANCE—WuHatT ARE Facts AND WuaT ARE 
OPINIONS. 


In the case of Collins vs. Catholic Order of For- 
esters, reported herein on page 737, the Court interest- 
ingly discusses the question of what are mere statements 
of opinion which need only be proved to the extent of 
good faith, and what are statements of fact which will 
amount to warranties breaching the policy if non-exist- 
ent. This rule has been reiterated and commented 
upon editorially in this Journal before, and the case re- 
ferred to but takes the doctrine a little further and a 
little more clearly brings the same down to the every- 
day facts of life. 


Here the Court says that statements made bya man 
that he was free from previous illness or specific dis- 
eases or ailments tending to shorten life, are merely 
matters of opinion and always a question for the jury, 
while answers to questions in an application as to 
whether one “had ever spit blood” or “had habitual 
coughing” were questions of fact which might become 
questions of law for the Court, negative proof of which 
would ipso facto vitiate the policy. 


. AGENTS AND BROKERS OF FIRE INSURANCE COMPANIES— 


Tuer Ricuts AND LIABILITIES ON THE CANCELLA- 
TION OF A POLICY BY THE INSURER. 


This question, which has vexed many of the 
Courts, is ably discussed in the case of Rider-Gougar 
Company vs. Garretson et al., reported herein on page 
794. It would be of little value to discuss this case 
editorially, as the facts all appear in the statement of 
the case. 





Collins vs. Catholic Order of Foresters. 


APPELLATE COURT OF INDIANA. 


COLLINS 
vs. 


CATHOLIC ORDER OF FORESTERS. (No. 6,531.)* 


ACTIONS ON POLICIES—BURDEN OF PROOF. 


The burden is on the insurer to establish the defense that the declarations 
and statements made by the insured in his application for life insur- 
ance were fatse. 


[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 


AVOIDANCE OF POLICY FOR BREACH OF WARRANTY— 
DISTINCTION BETWEEN WARRANTIES AND REPRESEN- 
TATIONS. 

Statements made by the insured in his application for life insurance con- 
cerning matters of fact which are presumably within his knowledge 
are to be treated as warranties; but declarations and statements as 
to matters of fact concerning which the insurer should know that 
the applicant could not have certain knowledge of, and such also as 
are necessarily opinions, are to be regarded as warranting only his 
honest belief in their truth and his honest opinion where an opinion 
is given. 


[For other cases, see Insurance, Cent. Dig. § 1860; Dec. Dig. § 723.] 


AVOIDANCE OF POLICY FOR BREACH OF WARRANTY— 
DISTINCTION BETWEEN WARRANTIES AND REPRESEN- 
TATIONS. 

In determining the meaning of statements in an application for life in- 
surance, the interrogatories and answers must be construed to- 
gether. 


{For other cases, see Insurance, Cent. Dig. § 1871; Dec. Dig. § 726.] 


ACTIONS ON POLICIES—QUESTION FOR JURY. 

Whether attacks of biliousness and indigestion constitute a “severe ill- 
ness” within the meaning of an interrogatory in an application for 
life insurance is a question for the jury and not for the court. 

[For other cases, see Insurance, Dec. Dig. § 825.] 


AVOIDANCE OF POLICY FOR BREACH OF WARRANTY. 

Answers to interrogatories in an application for life insurance as to 
previous illness, specific diseases, and ailments tending to shorten life, 
are to be regarded as warranting only the applicant’s honest belief 
and opinion upon those subjects; but answers to interrogatories 
that inquire with reference to the spitting of blood and habitual 
coughing are to be regarded as warranties. 

[For st cases, see Insurance, Cent. Dig. §§ 1860, 1863; Dec. Dig. § 
723. 

% Decision rendered, April 23, 1909. 88 N. E. Rep. 87. 

VoL. XXXVIII.—49. 
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ACTIONS ON POLICIES—QUESTIONS FOR JURY. 


Whether warranties and representations made in an application for life 
insurance were known to be false by the insured held under the evi- 
dence to be a question for the jury. 

[For other cases, see Insurance, Dec. Dig. § 825.] 


Appeal from Superior Court, Marion County; John L. Mc- 
Master, Judge. 

Action by Mary Alice Collins against the Catholic Order of 
Foresters. From a judgment for defendant, plaintiff appeals. 
Reversed. 


MERRILL MOORES, JAMES P. BOYLE, WALTER MYERS, and 
Joun OGDEN, for Appellant. 

EDWARD P. Honan, EDMUND S. CUMMINGS, MICHAEL A. 
RyAN and JoHN C. RUCKELHAUS, for Appellee. 


RABB, J. 

Mary Alice Collins brought suit against the Catholic Order 
of Foresters to recover on an insurance policy issued by said 
order to James Edward Collins, her husband, and of which 
policy she was and is the sole beneficiary. 

The complaint alleges: That the appellee was a corporation 
engaged in the business of mutual benefit insurance, insuring 
members against death; that on December 3, 1904, James Ed- 
ward Collins, who was at that time the husband of the appellant, 
signed a written application for membership in the Catholic 
Order of Foresters. The complaint set out said application for 
membership, together with the medical examiner’s certificate 
thereon, and the written approval of J. P. Smythe, M. D., high 
medical examiner of the Catholic Order of Foresters, which ap- 
proval is dated December 16, 1904. It is further averred: That 
James Edward Collins was duly initiatel a member of St. Joseph 
Court No. 1,109, Catholic Order of Foresters, and that the $1,- 
000 benefit certificate, upon which appellant, as beneficiary, 
brought suit, was executed by the High Court of the Catholic 
Order of Foresters, to be delivered to James Edward Collins, 
but that the certificate was not delivered to Collins, being kept 
by St. Joseph Court; that James Edward Collins’ paid his initia- 
tion fee and all assessments and dues, up to the time of his 
death, to the financial secretary of St. Joseph Court; that he 
was at the time of his death a member in good standing; that 
he died April 6, 1905; that the appellant has demanded the bene- 
fit certificate from the appellee; and that the appellee has re- 
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fused the certificate to her. It is further averred that the in 
sured and the appellant performed all of the conditions of the 
contract to be by them performed, and that the appellant has de- 
manded payment of the appellee of the sum due her by the 
terms of the certificate, and payment has been refused by ap- 
pellee. 

To this complaint appellee answered the general denial, and a 
special plea setting up a misrepresentation of the facts, by means 
of which the insured procured appellee to issue the certificate 
sued on, and a breach of the warranties contained therein, the 
representations and warranties relied on in the answer consist- 
ing of false answers made to the following interrogatories pro- 
pounded to the insured in the medical examination, which 
formed a part of the insured’s application for membership in the 
order: “(1) Q. Have you ever had any severe illness or injury, 
or undergone any surgical operation? Ans. First finger index 
right hand. (2) Q. State when, give particulars, and name of 
your attending physician. Ans. Have not been sick since child- 
hood, diseases of childhood. (3) Q. Have you fully recovered? 
Ans. Yes. (4) Q. Have vou had any of the following com- 
plaints, diseases, or symptoms? Ans. No. (5) Q. Spitting or 
raising blood? Ans. No. (6) Q. Any diseases of the bowels? 
Ans. No. (7) Q. Habitual cough? Ans. No. (8) Q. La 
grippe? Ans: No. (9) Q. When, and for what has medical 
advice been sought within the last three years? Ans. Nothing. 
(10) Q. Is there anything to your knowledge or belief, any 
physical condition, family or personal history, or habits tending 
to shorten your life, which is not distinctly set forth in this ap- 
plication? Ans. No.” It is averred that the order accepted the 
insured into membership therein, relying on the truth of said 
answers, and that by the terms of the contract between the in- 
sured and the appellee the insured expressly warranted said an- 
swers to be true. The certificate signed by the insured, attached 
to the medical examination and forming a part of the insured’s 
application for membership, was as follows: “I do hereby 
certify and declare that the answers given by me to the above 
questions are each and all true in fact, and I do hereby warrant 
said answers and each one of them to be true in fact, and I do 
hereby agree that should any answers so made by me be untrue 
in fact * * *, or should any concealment of fact be made 
by me in this application, that then and in such case I do hereby 
forfeit the rights of my beneficiary to any and all benefits and 








740 Insurance Law Journal. [July, 1909. 


privileges of the order, including all claims and demands by 
virtue of any benefit certificate that may have been issued to me 
by said order, including also all moneys paid by me to said order 
for any purpose whatever.” The benefit certificate issued by ap- 
pellee, upon which appellant’s action is predicated, contained 
the following statement: “The statements made by said mem- 
ber in the proposition blank, signed by him at the time of his 
proposition as a member of said Catholic Order of Foresters, 
are hereby acknowledged and declared by me to be warranties, 
and to be made a part of this contract. * * * The repre- 
sentations and agreements made and subscribed by me in the 
application and medical examiner’s blanks, and the answers given 
and certified by me to the medical examiner, are hereby ac- 
knowledged and declared by me to be warranties, and to be made 
a part of this contract.” 

The case was put at issue by a reply of general denial, a jury 
trial had, resulting in a verdict in favor of appellee, appellant’s 
motion for a new trial overruled, and judgment rendered on the 
verdict. At the conclusion of the evidence, the court, on appel- 
lee’s motion, and over the objection and exception of appellant, 
gave the jury a peremptory instruction to return a verdict in 
favor of appellee, and the sole question presented by the record 
here involves this action of the Court. 

There was sufficient evidence, as disclosed by the record, to 
sustain a verdict in favor of appellant, unless the appellee’s af- 
firmative defense was made out. The case, as it is presented 
here, proceeds upon the theory adopted by both parties that 
appellee’s answer is sufficient. It is not claimed here by appel- 
lant that it was necessary, in order to entitle appellee to make 
the affirmative defenses set up in its answer, to show a rescission 
of the contract, and an offer on its part to return the premiums 
or assessments received by it from the insured upon the con- 
tract, and therefore this question is not considered by the Court. 
It is earnestly insisted by appellant: That the Court erred in 
taking the case from the jury. That the evidence appearing in 
the record did not justify such action on the part of the Court; 
her contention being that the answers to the interrogatories in 
question are to be construed as representations, and not as 
warranties, and that it must be shown that the answers were 
not only false, but that the matters in which they were false 
were material, and that the answers were fraudulently made by 
the insured for the purpose of procuring the insurance. That 
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the facts therein stated were believed to be true by the insurer, 
and relied on by it in making the contract. And that the evi- 
dence fails to sustain these essential facts, or, at least, that they 
do not so clearly appear as to become questions of law. Appel- 
lee, on the other hand, contends: That the insurance contract 
warrants the truth of the answers, and that therefore any devia- 
tion in the answers from the truth avoids the contract; also, 
that even considered as representations, the uncontradicted 
evidence shows that the answers were false; that they were 
known to be false by the insured; that they were made for the 
purpose of inducing the appellee to enter into the contract, 
were believed by the appellee to be true, and relied upon by it 
in accepting the insured into the order and issuing to him the 
certificate sued on. 

However the answers to the interrogatories may be regarded, 
whether as warranties or as representations, the appellee clearly 
had the burden of establishing that they were false to entitle it 
to the verdict of the jury. Treating them as warranties, how 
should they be construed? What do they mean? We think 
the correct rule of interpretation to be applied to the interroga- 
tories and answers under consideration is that statements con- 
cerning matters of fact that are made in the application, and 
which are presumably within the knowledge of the applicant, 
are to be treated as warranting the existence of such fact; but 
declarations and statements contained in such application, of 
matters of fact concerning which the insurer should know, that 
the applicant could not have certain knowledge of, and such 
also as are necessarily opinions of the applicant, are to be re- 
garded as warranting only the applicant’s honest belief in the 
truth of the statements which are made, and of his honest opin- 
ion, where an opinion is given. 3 Cooley’s Briefs on Insurance, 
2108, note G, and authorities cited; Owen vs. Metropolitan Life 
Ins. Co., 74 N. J. Law, 770, 67 Atl. 25, 122 Am. St. Rep. 413. 
And in determining the meaning to be attached to the state- 
ments contained in the application, the interrogatories and an- 
swers must be construed together; and, thus construed, what 
ground is there to contend that the evidence appearing in the 
record justifies a peremptory instruction in favor of the party 
having the burden of establishing the untruth of the answers? 

The first interrogatory, “Have you ever had any severe ill- 
ness or injury, or undergone any surgical operation?” is not 
directly answered in full. The only direct answer given is, 
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“First finger index right hand”. The evidence shows that the 
applicant had suffered a surgical operation in having a portion 
of the first finger of his right hand removed, and, as far as this 
answer goes, it was absolutely true. The first interrogatory, 
however, should be taken in connection with the second inter- 
rogatory and the answer thereto, and, thus considered, the state- 
ment contained in the application amounts to this: That the 
applicant had suffered no severe illness or injury since child- 
hood. The interrogatory, as it is presented, necessarily calls 
upon the applicant to determine for himself what the term “se- 
vere illness”, used in the interrogatory, means. The evidence 
discloses that he had a severe cold at one time, and he had at- 
tacks of biliousness and indigestion; but whether or not these 
attacks were a “severe illness”, within the meaning of the inter- 
rogatory, was, to say the least, a question for the jury and not 
the court. Mutual Life Ins. Co. vs. Snyder, 93 U. S. 393, 23 L. 
Ed. 887. The interrogatory required nothing more than that 
the insured’s answer should state his honest belief with refer- 
ence to any previous illness with which he had been afflicted. 
It did not require him to enumerate every slight and transient 
ailment that had no tendency to undermine or weaken his con- 
stitution. Billings vs. Metropolitan Life Ins. Co., 70 Vt. 477, 
41 Atl. 516; Fidelity, etc., vs. McDaniel, 25 Ind. App. 608, 57 
N. E. 645; Standard Life, etc., vs. Martin, Adm’r, 133 Ind. 376, 
33 N. E. 105; 3 Cooley’s Briefs on Insurance, 2153, and note 
D, and 2163, note E, and cases cited. Treating these answers 
as warranties, it cannot be said that the fact established by the 
evidence discloses their breach, as a matter of law. 

The saime rule applies in construing the answers given by the 
insured to those interrogatories that inquire with reference to 
certain specific diseases, interrogatories 6 and 8, inquiring with 
reference to diseases of the bowels and la grippe. It is to be 
presumed that the insurer knew that the insured had no certain 
knowledge with reference to whether he had disease of the 
bowels, or whether he had la grippe. The diseases that afflict 
the human race are given certain names by the learned medical 
profession and the members of this profession are themselves 
very frequently at a loss to determine from the symptoms of the 
patient the particular malady with which he is suffering. It is 
not to be presumed that those not skilled in the science of med- 
icine would certainly know from symptoms what particular name 
to ascribe to their physical ailments. It is true that whether 
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or not one had a pain in the region of the bowels is a fact which 
he would certainly know; but whether the pain was to be as- 
cribed to some disease of the bowels is another question, and one 
he could not certainly know and whether or not the symptoms 
from which the insured may have suffered was caused by the 
disease known as la grippe is a fact he could not certainly know. 
The insured’s contract, therefore, under the rule stated, simply 
warrants that the answers to the questions with reference to 
those specific ailments stated the honest belief of the insured 
upon the subject. It is pointed out in the evidence that it is 
shown that appellant testified that her husband had an attack of 
la grippe. This, however, is not conclusive. The appellant was 
not a physician. This statement was merely her opinion, and 
it is not conclusive proof that the insured did in fact have la 
grippe much less is it conclusive that at the time he answered 
the interrogatory under consideration he knew or believed that 
he had suffered from such disease. 

The answers to the fifth and seventh interrogatories, that in- 
quire regarding the spitting or raising of blood, and whether or 
not the insured was afflicted with an habitual cough, called for 
statements of fact that were peculiarly and certainly within the 
knowledge of the insured, and the answers thereto were war- 
ranted to be absolutely true; but there is nothing in the evi- 
dence that would justify the Court in saying that the answer to 
either of these interrogatories was false. 

The tenth interrogatory calls for nothing more than an hon- 
est statement of the opinion af the insured with reference to the 
matters inquired about, that would tend to shorten his life. If 
the evidence disclosed, without contradiction, that there was 
some fact within the knowledge of the insured which he knew 
had a tendency to shorten his life, then there would be a breach 
of the warranty in answering these interrogatories; but there is 
no direct evidence of the existence of any fact within the knowl- 
edge of the insured, which it could be said, as a matter of law, 
‘he knew tended to shorten his life. It might be that from the 
facts disclosed by the evidence an inference could properly be 
drawn that such fact existed, and that the insured knew it; but 
this is not enough. 

The answer to the ninth interrogatory propounded to the in- 
sured in the application, “When, and for what, has medical ad- 
vice been sought within the last three years?” is confidently 
relied upon by appellee as establishing clearly the breach of war- 
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ranty. The evidence discloses: That within the three years 
preceding the application the insured had been treated and pre- 
scribed for by physicians, for several different ailments, the evi- 
dence not clearly showing their character; that his sputum was 
examined for traces of tuberculosis germs, on three different oc- 
casions, but the circumstances under which the medical treat- 
ment was given, and prescriptions made, are not clearly shown. 
The interrogatory calls for what has medical advice been sought, 
not what medical treatment has been received, and the inter- 
rogatory evidently means, for what has the insured sought medi- 
cal advice? The evidence does not disclose that whatever 
medical treatment was given to the insured was at his solicita- 
tion, or that it was sought by him. It does disclose that the ex- 
amination of his sputum for tuberculosis germs was not at his 
solicitation, but was made by a physician upon the physician’s 
own motion, and that the microscopic examination disclosed no 
traces of the germs. It may be that the evidence appearing in 
the record would justify a jury in inferring that medical advice 
was sought by the insured, as it might possibly justify the infer- 
ence that at the time the insured made his application for insur- 
ance he knew he was infected with tuberculosis; but it is not 
enough to justify a peremptory instruction in favor of the party 
having the burden of the issue that, from the uncontradicted oral 
testimony given in the case, the jury may infer facts that entitle 
the party to a verdict. The jury, and not the Court, must judge 
of the credibility of the witness, and the weight that would at- 
tach to their testimony, as well as the inferences that are prop- 
erly to be drawn from the facts about which there is no dispute. 

It has been decided by this Court that a peremptory instruc- 
tion in favor of one having the burden of the issue can never 
properly be given when the verdict must be wholly or partially 
based upon the testimony of witnesses. This Court say, in the 
case of Jacobs vs. Jolley, 29 Ind. App., at page 44, 62 N. E. 
1035: “We think it may be said to be sufficiently established 
upon reason and authority that a request upon behalf of the 
party having the burden of the issue on trial, for a direction to 
the jury to return a verdict in his favor, should not be granted 
when the verdict must be based upon the testimony of witnesses, 
wholly or partially.” The same question arose and was decided 


in the same way by the Supreme Court in the case of Haughton 
vs. Etna Life Ins. Co., 165 Ind. 32, 73 N. E. 592, 74 N. E. 613. 
We have been cited by appellee to the case of Fidelity Life Ins. 
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Co. vs. McDaniel, supra, as an authority decisive of the ques- 
tions involved in this case, in appellee’s favor. The questions 
presented here, and in the case cited, are not the same. There, 
the question arose, not over a peremptory instruction given to 
the jury, but upon a demurrer to the reply. We think it clear 
that the Court erred in withdrawing the case from the jury, and 
in giving them the peremptory instruction. The case should 
have been submitted to the jury upon the facts in evidence, with 
proper instructions from the Court to guide them. 

The judgment of the Court below is reversed, and a new trial 
ordered. 

Watson, C. J., and Roby, Myers, and Hadley, I. concur. 
Comstock, J., not participating. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 





MOORE ET AL. 
v8. 
SECURITY TRUST & LIFE INS. CO. (No. 2,793.)* 


CONTRACT OF AGENCY NOT BROKEN BY REINSURANCE 
AND ABANDONMENT OF BUSINESS. 


A contract by a life insurance company, whereby it turns over its prop- 
erty and ‘business to a rival company and incapacitates itself to con- 
tinue its insurance business, is not a breach of a contract of appoint- 
ment of agents which contains no agreement fixing the time such ap- 
pointment shall continue. 


[For other cases, see Insurance, Dec. Dig. § 85.] 


CONTRACTS WITH AGENTS FOR COMMISSIONS ON FUTURE 
RENEWAL PREMIUMS NOT BROKEN BY REINSURANCE 
AND ABANDONMENT OF BUSINESS. 


A contract by a life insurance company whereby, at or after the lawful 
conclusion of the term of the agency, it turns over to a rival com- 
pany all its business and property and disables itself from collecting 
future renewal premiums, does not constitute an anticipatory breach 
of an agreement with its agents that after the termination of the 
agency commissions will be paid them on such premiums as col- 
lected by the company, which will sustain an action for the present 
worth of the commissions before the renewal premiums have be- 
come due or been collected. 


[For other cases, see Insurance, Dec. Dig. § 85.] 





*% Decision rendered, March 23.1909. 168 Fed. Rep. 496. syllabus by the Court. 
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CONTRACTS OF AGENCY—RIGHT OF COMPANY TO TERMI- 
NATE ITS BUSINESS IMPLIEDLY RESERVED IN. 


The right of an insurance company to manage its business, to determine 
the term of its continance, whether or not, and when, if at all, it 
will reinsure its risks, turn over its business to another company, and 
cease to carry it on, is vital to its existence, success, and the due 
exercise of its corporate power, and it is impliedly reserved in con- 
tracts of agency which contain no agreements to the contrary. 


The exercise of this right and the consequent termination of the agency 
is.no breach of a contract of agency which contains no agreement 
forbidding or limiting the exercise of this right. 


[For other cases, see Insurance, Dec. Dig. § 85.] 


PRESUMPTION OF RESERVATION SUPERIOR TO IMPLICA- 
ou FROM SPECIFICATION OF CAUSES OF TERMINA- 


The presumption of the reservation of this right is superior to the im- 
plication from the existence of clauses in an agency contract, un- 
necessary if the agency is at will, specifying causes for its termina- 
tion. 


[For other cases, see Insurance, Dec. Dig. § 85.] 


In Error to the Circuit Court of the United States for the 
District of Kansas. 

Before Sanborn and Van Devanter, C. JJ., and W. H. 
Munger, D. J. 


ROBERT STONE (Troutman & Stone and D. R. Hite, on the 
brief), for Plaintiffs in Error. 
FRANK EwInec, for Defendant in Error. 


SANBORN, C. J. 

Is an agreement by a life insurance company, whereby it turns 
over all its business and assets to a rival company and incapaci- 
tates itself to continue its insurance business, a breach of a con- 
tract of appointment of agents which contains no stipulation fix- 
ing the time the appointment shall continue? Does a contract 
by a life insurance company whereby, at or after the lawful con- 
clusion of the term of the agency, it turns over to a rival com- 
pany all its business and assets and disables itself from collect- 
ing future renewal premiums upon its policies, constitute an an- 
ticipatory breach of an agreement with its agents that after the 
termination of their agency commissions will be paid on such 
future premiums as collected by the company, which will sus- 
tain an action for the present worth of the future commissions 
before the renewal premiums have become due or been col- 
lected? These are the questions which are presented in this 
case by a demurrer to the complaint, which the Court below sus- 
tained. The contract between the defendant insurance company 
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and its agents, the plaintiffs, was in writing, and it took effect on 
May 15, 1904. By the terms of that agreement the insurance 
company appointed the plaintiffs its agents in the state of Kan- 
sas and promised to pay them certain commissions during the 
continuance of their agency, and that after the termination of 
the contract a commission of 7% per cent would be paid to 
them on renewal premiums upon the insurance which they ob- 
tained as these premiums were collected by the company. The 
contract provided that the agreement of agency, with the ex- 
ception of the stipulation that the commission on the future re- 
newal premiums should be paid after its termination, should 
cease if the authority of the company to operate in Kansas 
terminated, if the agents withheld funds, policies, or receipts of 
the company thirty days after they should have been transmitted 
to it, or thirty days after they were demanded by the company, 
and if either party for just and reasonable cause gave thirty days’ 
notice of its termination. It contained no stipulation that the 
insurance company would continue the appointment of the 
agents, or that the plaintiffs would continue to serve as agents, 
for any length of time. There was an agreement in it that the 
agents should pay all the expenses of conducting the business 
transacted under the terms of the contract. In September, 1906, 
the defendant made a contract with the Pittsburg Life & Trust 
Company whereby it turned over to that company all its busi- 
ness and property and disabled itself from continuing in the 
business of life insurance and from collecting the future renewal 
premiums upon insurance secured by the plaintiffs, which in- 
surance amounted to more than $1,000,000, and it notified the 
plaintiffs of this fact and that the contract of agency was 
terminated. The present worth of the plaintiffs’ commission on 
the future renewal premiums upon this insurance was $18,792.- 
60, and they had expended $8,370 in the promotion of the de- 
fendant’s business during the agency in reliance upon reim- 
bursement from its continuance. Upon these alleged facts the 
plaintiffs demand judgment for $27,162.96. 

It is a general and indisputable rule of law that the principal 
may revoke and the agent may renounce the latter’s appoint- 
ment at will and at any time, without committing any breach of 
the contract of agency and without incurring any liability for 
damages. There are exceptions to this rule, as where the agent 
acquired an interest, not in the fruits or profits of the thing, but 
in the thing itself which is the subject-matter of the agency. 
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Hunt vs. Rousmanier, 8 Wheat. 175, 203, 5 L. Ed. 589. But the 
agents acquired no such interest in this case, and it is useless 
to consider or discuss this or other exceptions that are equally 
inapplicable. In view of the general rule, which has been stated, 
parties who intend that their contracts of agency shall exist for 
definite times embody in their contracts express provisions that 
they shall continue for specified terms and the absence of such 
a provision in a contract of agency raises a strong presumption 
that it was an agency at will. 

Counsel argue that the provisions of this contract that it 
should terminate (1) thirty days after the agents failed to trans- 
mit due or demanded funds, policies, or receipts, (2) when the 
authority of the company to operate in Kansas should terminate, 
and (3) for just and reasonable cause on thirty days’ notice, show 
that the parties intended to agree, and, therefore, did contract 
by implication, that the contract of agency should be permanent. 
There is persuasive force in this contention; but there are other 
considerations not less convincing. The basic rule for the as- 
certainment of the true meaning of a contract is to examine all 
its terms in the light of the situation of the parties when it was 
made, and to deduce from them the true intention of those who 
signed it. This agreement contained stipulations that the agents 
“shall devote their time and best energies to the service of said 
company”, and “pay all the expenses of conducting the business 
transacted under the terms of this contract”, but no provision 
that they shall continue to do so during the term of their natural 
lives or during any other specified time. Did the plaintiffs in- 
tend by that contract to undertake through health and sickness, 
through profitable and unprofitable business, through fortune and 
misfortune, to pay the expenses of and to devote all their time 
and energies to the insurance business of the defendant in Kan- 
sas during the term of their natural lives and to subject them- 
selves to damages for a failure to do so? The question is sus- 
ceptible of but one rational answer. They must have intended 
to reserve their right, at their own free will and without liability 
for damages, to renounce this agency whenever the unprofitable- 
ness of its business, the superior inducements of other business, 
or occupation or location or the health or comfort of themselves 
or their families, should convince them that it was either their 
duty, their interest, or their pleasure so to do; and if they had 
renounced the agency at any time for any of these reasons no 
Court could have sustained a judgment against them for a 
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breach of their contract. Their right thus to renounce was im- 
pliedly reserved to them in the contract, and the defendant took 
the chances of their exercise of it when it made the agreement 
without any stipulation that they should serve it for a definite 
time. 

The defendant was a corporation empowered by the state to 
conduct the business of life insurance. It was and is common 
knowledge, of which the parties to this contract could not have 
been ignorant, that more than 60 per cent of the companies that 
embark in that business fail to find it profitable and in a few 
years either reinsure their risks and turn over their business to 
some other company, or become insolvent and abandon their at- 
tempt to insure the lives of their policyholders. The right to de- 
termine what risks it should accept and what it should reject, 
what rates it should charge, in what states it should conduct its 
business, and in what it should not, how long it should continue 
to insure lives in view of its present and probable success or 
failure, and whether it should continue an unprofitable business 
to the’ ultimate loss of itself and its policyholders, or reinsure its 
risks in some other company and prevent greater loss, and gen- 
erally to determine and carry into effect the business policy of 
the company, was vital to the due exercise of its corporate pow- 
ers, to its continued existence, and to its success. Did the com- 
pany, in view of this fact, intend by this agreement to deprive 
itself of this right, or to subject its exercise of it to an agree- 
ment to accept such applications for insurance as the plaintiffs 
directed, for the right to direct the acceptance of any is the 
right to direct the acceptance of all, to conduct such business in 
Kansas as the agents demanded, and to continue so to do, and 
to continue to carry on its general business of life insurance, 
whether profitable or unprofitable, during the entire term of the 
lives of the defendants, or during any other specific time? The 
true answer does not seem to be doubtful. It is obvious, from 
the nature of the company and the surrounding facts, that it 
intended to reserve to itself the right at its own free will to de- 
termine what applications for insurance it should accept and 
what it should reject, in what states and on what terms it should 
conduct its insurance business, what premiums it should charge, 
how long it should carry on its general business, whether or not, 
and when, if at all, it should turn over its business to another 
company, reinsure its risks, and cease to do an insurance busi- 
ness, free from all liability to its agents for damages for so do- 
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ing. This right and its free exercise were as essential to the due 
exercise of the corporate powers of the defendant as the right of 
the plaintiffs to be free from lifelong service to it was to their 
comfort and prosperity, and nothing less than a clear and un- 
equivocal agreement to surrender this right or limit its exercise 
could convince of such an intention. There was no such agree- 
ment. The implication invoked that the contract was not 
terminable at will, because it contained clauses, unnecessary if it 
was so terminable, specifying causes for its termination, is too 
feeble to withstand the compelling force of the presumption that 
the plaintiffs could not have intended to surrender control of 
their own business and services for life, and the defendant could 
not have intended to surrender its right or to limit the exercise 
of its right to manage, control, continue, or terminate its busi- 
ness of insurance at will. The existence of this right in the de- 
fendant and its free and continuous exercise were implied in this 
contract of agency, and the plaintiffs took the chances of its ex- 
ercise when they signed the agreement and entered upon their 
service under it. Wilcox & Gibbs Sewing Machine Co. vs. Ew- 
ing, 141 U. S. 627, 636, 637, 12 Sup. Ct. 94, 35 L. Ed. 882; In re 
English & Scottish Marine Ins. Co., 5 Ch. App. 737; Pellet vs. 
Manufacturers’ & Merchants’ Ins. Co., 104 Fed. 502, 509, 511, 
43 C. C. A. 669, 676, 678; Stier vs. Imperial Life Ins. Co. (C. C.) 
58 Fed. 843, 845, 846. 

Moreover, the cause of the termination of this contract fell 
within two of the causes for such a termination specified in the 
agreement. The cause was the transfer of all the defendant’s 
property and of its life insurance business to another company, 
whereby it became incapacitated from, continuing to do the busi- 
ness of life insurance. The right to make such a transfer inhered 
in the corporate power of the defendant, was not renounced or 
limited by the agreement of agency, but, as we have seen, was 
impliedly reserved to the defendant, and the exercise of this 
right was a just and reasonable cause for the termination of the 
agency contract. It was also a termination of the authority of 
the company to operate in the state of Kansas (Gen. St. Kan. 
1901, § 3423), and each of these causes was stipulated in the 
agreement to be good ground for the termination of the contract 
of agency. The defendant, therefore, committed no breach of 
this agreement of agency by making a contract with the Pitts- 
burg Company whereby it turned over its business and assets to 
that insurance company and incapacitated itself from continu- 
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ing to carry on the business of life insurance and the first ques- 
tion presented in this case must be answered in the negative. 
The defendant agreed that after the termination of the con- 
tract the plaintiffs will be paid a renewal commission upon sub- 
sequent premiums as collected by said company on insurance in 
force to their credit. There is no claim that the plaintiffs had 
not received all the commissions due them upon all renewal 
premiums that had become due when this action was com- 
menced; but they allege that they would have received $35,000 
in commissions on future premiums if the defendant had not 
made the contract whereby it turned over its business and prop- 
erty to the Pittsburg Company that the defendant thereby dis- 
abled itself from collecting these future renewal premiums, and 
they demand as damages the alleged present worth, $18,792.60, 
of their future commissions. They found this claim upon the 
proposition that where one party to a mutually executory con- 
tract notifies the other that he will not fulfill it, or puts it out of 
his power to perform it before the time of performance by him 
arrives, the opposite party may sue at once for all the damages 
occasioned by the anticipatory breach; and they cite Newcomb 
vs. Imperial Life Ins. Co. (C. C.) 51 Fed. 725, MacGregor vs. 
Union Life Ins. Co., 121 Fed. 493, 57 C. C. A. 613, Lewis vs. 
Ins. Co., 61 Mo. 534, Lovell vs. St. Louis Mutual Life Ins. Co., 
111 U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 423, Roehm vs. Horst, 
178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, Cutter vs. Powell, 2 
Smith’s Leading Cases, 1212, and Hochster vs. De La Tour, 2 
El. & Bl. 678. This contention rests upon the erroneous as- 
sumption that the agency contract contains an express or im- 
plied agreement that the defendant will maintain and continue 
its insurance business and will collect these future renewal pre- - 
miums, although in the opinion of the company it becomes un- 
wise, unprofitable, or impossible to carry on its business in that 
way, or at all. But the company made no such agreement. On 
the other hand, as we have seen, it reserved to itself under this 
contract of agency the corporate power and the right to deter- 
mine its own business policy, and the term of the continuance 
of its business whether or not, and when, if at all, it would rein- 
sure its risks, turn over its business to another company, and 
cease to carry it on, free from any liability to the plaintiffs for 
damages on account of the exercise of that right, and the plain- 
tiffs took the chances of that exercise when they signed the 
agreement. The terms of the contract did not provide that the 
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defendant would collect the renewal premiums and pay the plain- 
tiffs 74%4 per cent commission on them, but that this commission 
“will be paid” on these premiums “as collected by the company”. 
Literally the contract bound the company to pay the commis- 
sions on the premiums actually collected by it only, and only 
when collected; but the rational interpretation of it is that, sub- 
ject to the company’s right to reinsure its risks, to turn over its 
property, and to discontinue its business at will, the chance of 
which the plaintiffs took, just as the defendant took the chance 
of the plaintiffs’ renunciation of their agency, it would use rea- 
sonable endeavors to collect the premiums, and when collected 
would pay the commissions on them to the plaintiffs. As, when 
the defendant made the contract with the Pittsburg Company 
whereby it turned over its business and property to that cor- 
poration and ceased to insure lives, it exercised a right it had re- 
served under the contract, a right which it had not agreed that 
it would not exercise, that act merely wrought a disability to 
collect the premiums which it had reserved the right to create, 
the chance of the exercise of which the plaintiffs took when they 
made the agreement, and it constituted no anticipatory breach of 
its contract to pay the commissions on the future premiums as 
collected by it. Pellet vs. Manufacturers’ & Merchants’ Ins. Co., 
104 Fed. 502, 510, 43 C. C. A. 669, 677; In re English & Scot- 
tish Marine Ins. Co., 5 L. R. Ch. App. 737; Kansas Union Life 
Ins. Co. vs. Burman, 141 Fed. 835, 849, 73 C. C. A. 69; Stier 
vs. Imperial Life Ins. Co. (C. C.) 58 Fed. 843. 

The opinions in the cases called to our attention by counsel 
for plaintiffs do not determine this question otherwise. None of 
them holds that an insurance company breaks a stipulation to 
pay a commission on future renewal premiums in a contract of 
agency at will by agreeing to turn over its property and business 
to a rival company and discontinuing to write insurance while 
the opinions of the English Court of Appeals in Chancery and of 
the Circuit Court of Appeals of the Seventh Circuit and of this 
court just cited sustain the view which has been expressed. This 
conclusion is not necessarily inconsistent with the position that, 
where an insurance company makes an express agreement to 
employ an agent for a specific term and to pay him commissions 
during that term upon the business he secures, it breaks the 
agreement and subjects itself to all the damages which naturally 
flow from that breach by transferring its property to another 
and abandoning its business during the agreed term, as in Mac- 
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Gregor vs.,Union Life Ins. Co., 121 Fed. 493, 495, 498, 57 C. C. 
A. 613, and Lewis vs. Ins. Co., 61 Mo. 534, 539, or radically 
changes the nature of its business during the term, as in New- 
comb vs. Imperial Life Ins. Co. (C. C.) 51 Fed. 725, 727, 728, 
and Id., 62 Fed. 97, 10 C. C. A. 288, because an implication that 
the company will continue its business for the agreed term of 
the agency may inhere in such a time contract, while it does not 
in a contract of agency at will; and so far as the opinions in 
these cases depart from the view already expressed they are not 
convincing and they fail to commend themselves to our judg- 
ment. 

Lovell vs. St. Louis Mutual Life Ins. Co., 111 U. S. 264, 4 
Sup. Ct. 390, 28 L. Ed. 423, was a suit in equity by a holder of 
a life insurance policy against an insurance company which had 
reinsured its risks and abandoned its business, and the court 
held that he had the option to accept the reinsurance or to re- 
cover the present value of his policy. But the radical difference 
between a life insurance policy and a contract of agency at will 
deprive this decision of both authority and persuasive force in 
the case in hand. The main object of a contract of life insur- 
ance is permanence, security, that shall endure, not only during, 
but after, life. The parties contemplate that the agreement shall 
continue during the life of the insured, and that the company 
will perform its part of it after his death, and, therefore, it is 
necessarily an agreement that the company will maintain its 
financial standing and property and continue its business until 
after the death of the policyholder, and a disposition of both 
property and business by the company in his lifetime is a patent 
anticipatory breach of the contract. It is not so with a contract 
of agency at will. Such an agreement is temporary in character, 
terminable at the will of either party, implies no continuance, 
and no agreement of the principal corporation that it will con- 
tinue its business or refrain from disposing of its property after 
the agency terminates. The other authorities cited do not re- 
late in any way to the question whether or not the reinsurance 
of risks and abandonment of business by an insurance company 
constitutes a breach of a stipulation in a contract of agency at 
will to pay commissions on future premiums after its termina- 
tion, and the conclusion is that the disability of the company to 
collect the future premiums and to pay the commission upon 
them after the agency terminated, wrought by the contract with 


the Pittsburg Company, whereby it turned over its property and 
VoL. XXXVIII.—50. 
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business to that company and discontinued the latter, was one 
which the defendant reserved the right to create under the agency 
contract, that the plaintiffs took that contract subject to the 
reservation of that right, and that the exercise of it constituted 
no breach of the stipulation of the agreement under considera- 
tion. 

There is another reason why the creation of this disability 
does not sustain an action for an anticipatory breach of this 
stipulation of the contract. It is that the rule that the creation 
of a disability to perform a contract, or notice that one will not 
perform it before the time of performance arrives, warrants an 
immediate action for damages, applies only to actions on con- 
tracts that are mutually executory, such as contracts for mar- 
riage, for the rendition of services, or for the transportation or 
the sale and delivery of property, where the covenants of the 
parties are interdependent and to be simultaneously performed. 
Illustrations of the contracts to which this rule applies are a con- 
tract of life insurance, where the undertakings of the parties are 
mutually executory and to be performed from time to time 
throughout the life of the party (Lovell vs. St. Louis Life Ins. 
Co., supra); a contract for the future services of a courier to be 
subsequently paid for, where the employer notified the courier 
that he would not employ him before the time for the rendition 
of the services arrived (Hochster vs. De La Tour, 2 El. & BI. 
[Q. B.] 678), contracts for the delivery of articles purchased in 
specific portions at different times, to be paid for as delivered 
(Roehm vs. Horst, 178 U. S. 1, 17, 18, 20 Sup. Ct. 780, 44 L. Ed. 
953; Nichols vs. Steel Co., 137 N. Y. 471, 487, 33 N. E. 561), a 
contract to marry (Frost vs. Knight, L. R. 7 Ex. 111), and a 
contract to manufacture articles to be paid for upon delivery 
(Danube & Black Sea Co. vs. Xenos, 13 C. B. [N. S.] 825). 

But this rule is inapplicable to, and it does not govern, actions 
upon bonds, notes, and upon other contracts to pay money at 
times specified, where the party of one part has completely ex- 
ecuted the contract and it is executory only upon the part of the 
other party. No action for damages lies before the time of pay- 
ment arrives against one who disables himself from paying, or 
gives notice that he will not pay, his obligations under contracts 
of this kind. Roehm vs. Horst, 178 U. S. 1, 17, 18, 20 Sup. Ct. 
780, 44 L. Ed. 953; Nichols vs. Steel Co., 137 N. Y. 471, 487, 
33 N. E. 561; Washington County vs. Williams, 111 Fed. 801, 
810, 49 C. C. A. 621, 630. The claim to recover for the breach 
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of the agreement to pay the commissions on the renewal pre- 
miums due after the termination of the agency contract is 
founded on an agreement of the latter class. The plaintiffs have 
performed their part of the contract of agency, they have com- 
pletely earned the commissions, the contract is completely ex- 
ecuted on their part, nothing remains executory but the agree- 
ment of the defendant to pay the commissions when the renewal 
premiums are collected, and those premiums had not become 
due or been collected, and the time had not arrived when the 
commissions were due when this action was brought. The de- 
fendant’s creation of its disability to collect the premiums and 
to pay the commission did not make the latter due earlier, and 
it created no cause of action for their present worth, and this ac- 
tion was prematurely brought. 

In Washington County vs. Williams, 111 Fed. 801, 810, 49 C. 
C. A. 621, 630, an action was brought upon bonds issued by the 
county whereby it agreed to pay their principal and interest pro 
rata with the others of an issue of 150 in number out of a special 
fund to be created by the levy of an annual tax at a fixed rate 
upon all the taxable property of the county, and it had disabled 
itself from paying anything upon these bonds by refusing to 
make the levy and by denying all liability thereon. The Circuit 
Court rendered judgment for the amount of the principal and 
interest in reliance upon the rule that is invoked in this case; 
but this Court, after a careful review of the authorities, reversed 
that judgment and held that this doctrine applied to contracts 
that were mutually executory only, that it would not sustain an 
action upon contracts to pay money executory on one part only 
before the time of payment there specified, notwithstanding the 
fact that there were preliminary acts to be performed by the 
obligor, such as the levy of the tax before the time of payment 
would arrive. The case at bar falls far within the decision of 
that case, and the second question presented in this case must 
be answered in the negative. 

This case has been considered in the light of the broad, gen- 
eral averments of the complaint that the defendant made such 
a contract with the Pittsburg Company that it disabled itself 
from continuing its business and from collecting the future re- 
newal premiums; but no inference should be drawn from the 
course here pursued to the effect that the Court was able to wink 
so hard as not to see that the contract with the Pittsburg Com- 
pany was probably the ordinary reinsurance agreement, that the 
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latter company may be liable to pay the plaintiffs their commis- 
sion upon the renewal premiums it collects as they fall due 
(Schrimplin vs. Farmers’ Life Ass’n, 123 Iowa, 102, 98 N. W. 
613), and that it is not improbable that the reinsurance increased, 
rather than diminished, the plaintiffs’ chance of obtaining their 
commissions. No opinion is formed or expressed regarding the 
liability of either of the insurance companies for these commis- 
sions when they become due. 

The decision of the Court in this case is, for the reasons which 
have now been stated, that the facts alleged in the complaint set 
forth no cause of action at the time when that pleading was filed; 
and the judgment below is affirmed. 


VAN DEVANTER, C. J. (dissenting). 

Although concurring in the conclusion that the plaintiffs’ 
agency was terminated lawfully, leaving them without any right 
of action in respect of the expenditures made in anticipation of 
its continuance, I am unable to assent to the judgment of affirm- 
ance in other respects. It is quite clear, as it seems to me, that 
the defendant engaged to hold itself in readiness to receive and 
collect the future renewal premiums upon the insurance Solicited 
and procured by the plaintiffs during the life of their agency, and 
to pay to them the stipulated commission upon those premiums 
as collected by it; that by wholly incapacitating itself from receiv- 
ing or collecting those premiums it unequivocally breached its 
engagement in that regard; and that that engagement was not 
an ordinary contract for the payment of money, but was one the 
breach of which in the way described entitled the plaintiffs, at 
their election, to maintain a present action to recover their dam- 
ages. Lovell vs. St. Louis Mutual Life Ins. Co., 111 U. S. 264, 
4 Sup. Ct. 390, 28 L. Ed. 423; Roehm vs. Horst, 178 U. S. 1, 20 
Sup. Ct. 780, 44 L. Ed. 953; In re Neff, 157 Fed. 57, 60, 84 C. C. 
A. 561, 564; Northwestern National Life Ins. Co. vs. Gray, 161 
Fed. 488, 88 C. C. A. 430. I perceive no reason for believing that 
the plaintiffs, by reason of having performed their part of the 
contract, are in a less favorable position than if the contract was 
still executory as to them. The case of Washington County vs. 
Williams, cited in the majority opinion, does no more than to 
hold, following the limitation stated in Roehm vs. Horst, that the 
rule in respect of the right flowing from an anticipatory breach 
has no application to money contracts, pure and simple, where 
one party has fully performed his undertaking, and all that re- 
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mains for the opposite party to do is to pay a certain sum of 
money at a certain time or times. This, as it seems to me, is 
not such a case. 
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APPELLATE DIVISION, FIRST DEPARTMENT. 
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STOCKHOLDERS. 


A policyholder of a domestic stock life insurance corporation, conducted 
on the mutual plan above a limited dividend to the stockholders, 
cannot sue to restrain a transfer of the assets of the corporation to 
a foreign stock insurance corporation pursuant to a contract for the 
merging of the two corporations; but the remedy for the wrongs 
complained of must be sought by the officers having supervision of 
the corporation and its acts under the laws regulating the business 
of insurance. 


[For other cases, see Insurance, Cent. Dig. § 68; Dec. Dig. § 55.] 


Appeal from Special Term, New York County. 

Action by William Hepburn Russell against the Pittsburgh 
Life & Trust Company and another. From an order granting 
an injunction and giving leave to apply for an amendment pro- 
viding for the appointment of a receiver or receivers, both 
parties appeal. Reversed on defendants’ appeal, and plaintiff’s 
appeal dismissed. 

See 115 N. Y. Supp. 950. 

Argued before Ingraham, McLaughlin, Laughlin, Clarke, and 
Scott, JJ. 


FRANK E. CARSTARPHEN (William Hepburn Russell, of coun- 
sel, and Alva Collins, on the brief), for Plaintiff. 

PARKER, HAtTcH & SHEEHAN (Edward W. Hatch, of counsel), 
for Washington Life Ins. Co. 

HENRY A. RUBINO (Frederick M. Czaki, Miles M. Dawson, 
and Frank Ewing, on the brief), r Pittsburgh Life & Trust 
Co. 


*% Decision rendered, May 7,1909. 116N. ¥. Sup. 841. 








758 Insurance Law Journal. [July, 1909. 


CLARKE, J. 

The complaint alleges: That the plaintiff is, and since Decem- 
ber 15, 1890, has been, a policyholder of the Washington Life 
Insurance Company. The policy insures the life of plaintiff in 
the sum of $5,000, for the sole use of his wife and children, for 
the term of his natural life, with participation in profits as pro- 
vided. That the Washington Life Insurance Company is a New 
York corporation, having a capital stock of $500,000, incor- 
porated in 1860. That on December 31, 1908, said defendant 
had in number about 28,000 policyholders. That plaintiff brings 
this action in his own behalf and also in a representative capa- 
city for and in behalf of all other policyholders having like rights 
and interests. That the Pittsburgh Life & Trust Company is 
a Pennsylvania corporation, having a capital stock of $659,000, 
authorized to conduct a general life insurance business. That 
said company is not now, and never has been, authorized to 
carry on its business in the state of New York. 

On information and belief: That in August or September, 
1908, William C. Baldwin, then and now president of said Pitts- 
burgh Company, acting for himself and others then associated 
with him in the directory of said Pittsburgh Company, and for 
said company, purchased from the then holders thereof, 1,948 
shares of the stock of said Washington Company, paying there- 
for about $87.50 per share, an aggregate amount of $800,450; the 
shares being of the par value of $50 each. That on or about 
September 24, 1908, all of the directors and most of the officers 
of said Washington Company resigned. That immediately upon 
said resignation the said Baldwin and a number of his associates 
in the management and directory of said Pittsburgh Company 
were elected directors of the Washington Company. That, of 
said persons then so elected, the majority were then and ever 
since have been officers and directors and the controlling spirits 
of said Pittsburgh Company. That immediately thereafter the 
said newly elected officers and directors of the Washington 
Company entered upon the discharge of their duties as such, 
and took absolute control of the business, property, and effects 
of said company; they and their associates then and now hold- 
ing and controlling at least 1,948 shares of the 10,000 shares of 
stock of said company. That the said Baldwin and his associ- 
ates, the defendant Washington Company and the defendant 
Pittsburgh Company, each of the companies acting through their 
said officers and directors, in pursuance of a fraudulent con- 
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spiracy, on or about December 30, 1908, removed from the state 
of New York to the state of Pennsylvania all of the books, rec- 
ords, papers, money, choses in action, mortgages, and movable 
property of any substantial value belonging to the Washington 
Company and delivered the same to said Pittsburgh Company, 
and thereupon said Washington Company discontinued and 
ceased to do business as a life insurance corporation in the state 
of New York, and at or about the same date, by a contract, or 
a pretended contract, with the said Pittsburgh Company made 
by the same officers and directors, controlling both the said 
companies, transferred or pretended to transfer all of its insur- 
ance in force, including its obligations and rights under its con- 
tract of insurance with the plaintiff, and other policyholders to 
said Pittsburgh Company, and contracted,:6r pretended to con- 
tract, to reinsure plaintiff and all other policyholders in the 
Pittsburgh Company, all without notice and in violation of the 
vested contract rights and interests of the plaintiff as against 
said Washington Company, and in its legal reserve and its prop- 
erties, and also conveyed, or pretended to convey by deeds of 
conveyance all of its real property and buildings in the city of 
New York and elsewhere to said Pittsburgh Company. That all 
of these acts are in violation of the laws of the state of New 
York and of the charter of the Washington Company, its con- 
tract obligations to plaintiff and all of the policyholders, and es- 
pecially in violation of the rights of plaintiff and other policy- 
holders to have an apportionment made of their shares of the 
profits or surplus of said Washington Company, which distri- 
bution some of said policyholders are entitled to from year to 
year and others at the end of a definite period; the plaintiff be- 
ing entitled to such apportionment and distribution in the year 
1910 of all right to which he will necessarily be deprived if such 
cessation of business and transfer of assets and contract of re- 
insurance is not rescinded. That all of said acts and proceed- 
ings are in violation and fraud of all the rights of all of the 
policyholders of said company, and all of said contracts, trans- 
fers, and deeds of conveyance of property were and are in ex- 
cess of the legal rights of said Washington Company and there- 
fore ultra vires and void. That said Washington Company, up 
to and on December 31, 1908, was in a solvent, safe, and pros- 
perous condition affording ample safety and security to this 
plaintiff and all other policyholders therein, by reason of its sur- 
plus, its legal reserve, and its capital stock, of all of which it and 





760 Insurance Law Journal. [July, 1909. 


its policyholders have now been deprived by said Pittsburgh 
Company through the acts and transactions here set out. 
Wherefore plaintiff demanded judgment: (1) That the. Pitts- 
burgh Company be enjoined and restrained from paying out, 
selling, or in any way disposing of any of the money, choses in 
action, stocks, bonds, and properties, real and personal, paid 
over, assigned, transferred, and conveyed to it by the Washing- 
ton Life, except as this Court may hereafter order and direct. 
(2) That the Pittsburgh Company be restrained from collecting 
any rents, profits, interest, income, or earnings arising from or 
out of any of said properties. (3) That temporary receivers’ be 
appointed to take possession of the St. James Building in the 
city of New York belonging to said Pittsburgh Company. (4) 
That temporary receivers be appointed for the Washington 
Company and all of its ‘properties and assets, with full power 
and authority to take possession of all properties heretofore be- 
longing to it and by it assigned, transferred, conveyed, or deliv- 
ered to the Pittsburgh Company, and that full power and au- 
thority be conferred upon such receivers to bring and maintain 
actions at law or suits in equity in this or any other state or coun- 
try, to recover the properties mentioned from: the Pittsburgh 
Company. (5) That said temporary receivers be instructed and 
empowered to take possession of the home office building of the 
Washington Life Insurance Company at 141 Broadway, New 
York City, and to there re-establish the office of said company, 
and until the further orders of the Court to collect and receive 
the rents and profits of said building and to resume and carry on 
the business of the Washington Company and protect and con- 
serve the interest of its policyholders, creditors, and stockhold- 
ers by the continuance of its business in as nearly the usual 
course as is found practicable, and with this end in view to de- 
mand and take over from its officers and directors and from the 
Pittsburgh Company all the books, records, policy records, ac- 
counts and papers, indexes, and documents of all descriptions 
and to continue such transaction of the business of said com- 
pany until the further orders of the Court. (6) That said tem- 
porary receivers be further authorized to receive and receipt for 
all premiums due or payable from policyholders of the Wash- 
ington Company and to deposit the same in a special fund 
separate and distinct from the other funds of the corporation, 
subject to the further order of this Court, and that the Pitts- 
burgh Company be enjoined and restrained from claiming, col- 








Life.] Russell vs. Pittsburgh Life & Trust Co. et al. 761 


lecting, or receiving any such premiums, payments, or any other 
money which may become due to the Washington Company 
from any sources whatever. (7), That the temporary receivers, 
upon their appointment, be authorized to receive all mail ad- 
dressed to the Washington Company. (8) That an order issue 
to restrain the county clerk of the county of New York from 
recording the said deeds and assignments of mortgages made 
by the said Washington Company until the further order of the 
Court. (9) That the plaintiff herein have such other, further, 
and general relief as the nature of the case requires and to this 
honorable Court seems just. 

What the companies conceive has been accomplished by the 
contract of reinsurance of December 30, 1908, referred to, is 
evidenced by the circular signed in the name of both companies 
by W. C. Baldwin, president, dated at Pittsburg and addressed 
to the policyholders of both companies, wherein it was stated :— 

“The Washington Life Insurance Company had 28,000 policy- 
holders. The Pittsburgh Life & Trust Company had 15,000 
policyholders. Therefore the merging of the business of the 
two companies creates a group of 43,000 lives which will greatly 
benefit all the policyholders of the merged group. * ** Since 
merging the business of the Washington Life Insurance Com- 
pany and the Pittsburgh Life & Trust Company, the premium 
income will be more than double that of 1907, and it is reason- 
able to assume that the expense of the conduct of the business 
will be materially reduced.” 

It appears that, immediately after the execution of this con- 
tract, upward of $18,000,000 of securities of the Washington 
Company were physically transferred from the office of the com- 
pany in the city of New York to the office of the Pittsburgh 
Company in the city of Pittsburg, Pa. It also appears that, 
prior to the making of the order at bar appealed from, the said 
securities had been brought back to the state of New York, and, 
under negotiations had between the officers of the several com- 
panies, the Attorney-General of the state of New York and the 
Superintendent of Insurance, had been put into custody of the 
Superintendent of Insurance under an agreement entered into 
by the two companies, pending future procedure to test the valid- 
ity of the contract of reinsurance, or the determination of an 
application to be made to admit the Pittsburgh Company to do 
business under the supervision of the insurance department in 
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the state of New York, and in accordance with the provisions of 
the insurance law thereof. 

On the 15th of February, the learned judge sitting at Special 
Term, Part 1, upon the return of orders to show cause why an 
injunction should not issue and receivers be appointed which 
had been granted upon the complaint and the accompanying pa- 
pers, handed down a memorandum, in which he stated :— 

“The motion must be granted to the extent of restraining the 
Pittsburgh Company from removing, assigning, disposing of, 
pledging, or incumbering the properties, securities, moneys, and 
assets of the Washington Company, and appointing receivers 
during the pendency of the action of the assets, properties, se- 
curities, books, papers, policies, moneys, stocks, bonds, mort- 
gages, and choses in action heretofore belonging to the defend- 
ant Washington Company, and by it assigned and delivered to 
the Pittsburgh Company, and the receivers shall have authority 
to resume and carry on the business of the Washington Com- 
pany until the trial which can soon take place to protect and 
conserve the interests of its creditors, policyholders, and stock- 
holders.” 

On the 2d day of March the order appealed from herein was 
made. The said order overruled certain preliminary objections 
to the jurisdiction of the Court made by the two companies, and 
it determined that the argument on the merits and the submis- 
sion of the affidavits by the companies in opposition on the 
merits are not to be deemed and shall not constitute a general 
appearance on behalf of the Pittsburgh Company or a waiver of 
the preliminary objections raised by the Washington Company. 
From that part of the order the plaintiff appeals. Further, it re- 
strained the Pittsburgh Company from removing, assigning, 
disposing of, pledging, or incumbering the properties, securities, 
moneys, or other assets of said Washington Company or other- 
wise dealing therewith, except to deliver the same to William 
H. Hotchkiss, as the Superintendent of Insurance, during the 
pendency of this action, or until the further order of the Court. 
The register of deeds was restrained until the further order of 
the Court from recording the various deeds and assignments of 
mortgages executed by the Washington Company to the Pitts- 
burgh Company now on file with him, if unrecorded, and it fur- 
ther ordered that :— 

“Tf the defendants shall unnecessarily delay the final deter- 
mination of this action, or if the conditions at present existing 





Life.] Russell vs. Pittsburgh Life & Trust Co. et al. 763 


in respect of the assets of the defendant the Washington Life 
Insurance Company shall change pending this action so as to 
endanger the rights of the plaintiff in or to the security offered 
by such assets he may apply for an amendment of this order 
upon notice by providing at the foot hereof for the appointment 
of a receiver or receivers as to the Court shall seem meet and 
proper.” 

From all of this order, except that portion of it from which 
the plaintiff appealed, the two defendants appeal. 

It will be noted that none of the officers, directors, or individ- 
uals charged with fraud or conspiracy are made parties de- 
fendant. The action is solely against the two corporations. 
While it is alleged in the complaint that the contract of rein- 
surance is invalid and ultra vires, the action is not brought to 
rescind or annul said contract. There is no allegation of the in- 
solvency of either company, but, on the contrary, the solvency 
of the Washington Life was affirmatively alleged. The Pitts- 
burgh Company is a foreign stock corporation, and the Wash- 
ington Company is a domestic stock corporation, and both life 
insurance companies. The action is not to dissolve either of 
said corporations. Although stock corporations, no stockholder 
of either company brings the action. A receiver is asked for 
certain specific real estate of the Pittsburgh Company situate 
in the city of New York, and a receiver for the Washington 
Company to take possession thereof and to continue the busi- 
ness of life insurance. There is no allegation of notice served 
upon the Attorney-General of the state of the application for 
the order for the appointment of a receiver of this domestic life 
insurance company. The Pittsburgh Company appeared spe- 
cially challenging the jurisdiction of the Court upon the ground 
that it had not been properly brought into Court, and the 
Washington Company raised certain preliminary objections. 

In the view that we take of this matter, we do not deem it 
necessary to consider any of these preliminary objections, but 
proceed directly to what seems to us the controlling question, 
which is: Has the plaintiff as a policyholder of a domestic 
life insurance company, a stock corporation, standing in a court 
of equity to obtain an injunction and the appointment of receiv- 
ers upon the facts disclosed in these papers? 

The learned Court at Special Term, in answer to the claim 
put forth by the defendants, that a policyholder has no standing 
in a court of equity for the redress sought because he occupies 
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the position simply of a creditor whose claim is not in judg- 
ment, said :— 

“The Washington Company though a stock corporation, is 
conducted on the mutual plan and the surplus of its profits above 
a limited dividend to the stockholders is equitably applied for 
the benefit of the policyholders. The policy in question has a 
reserve and surrender value which is fixed and payable at a 
specified period. Although a policyholder may technically be 
said to occupy the relation of a creditor to a corporation, in a 
company such as this he is likened more to that of an associate 
or capitalist, furnishing the money with which the business is 
conducted. Lord vs. Equitable Life Assur. Soc., 109 App. Div. 
252, 263,96 N. Y. Supp. 10. In Brown vs. Equitable Life Assur. 
Soc., 151 Fed. 1, 81 C. C. A. 1, in which the bill charged specific 
acts of waste, mismanagement, and unauthorized diversion of 
funds, the Circuit Court of Appeals held that a policyholder has 
a right to appeal to a court of equity for relief. This action 
is not to recover upon the policy, but to prevent the diversion of 
its assets. ‘In a purely mutual company the whole body of 
policyholders at any given time whose policies are not yet ma- 
tured have a quasi ownership in all the assets of the corporation, 
and are, like stockholders of an ordinary corporation, in effect 
cestuis que trustents.’ Young vs. Equitable Life Assur. Soc., 49 
Misc. Rep. 347, 361, 99 N. Y. Supp. 446, affirmed 112 App. Div. 
760, 98 N. Y. Supp. 1052. * * * On authority, as well as 
principle, the policyholders have a standing to maintain this ac- 
tion.” 

In Young vs. Equitable, 49 Misc. Rep. 347, 99 N. Y. Supp. 446, 
the plaintiff was a stockholder as well as a policyholder. The 
defendants, other than the company, were directors thereof. 
Her complaint alleged waste by said directors and demanded 
that they account therefor and pay into the treasury the amounts 
for which they were liable. It was therefore an action by a 
stockholder in the right of his corporation and in its behalf to 
maintain suit where the corporation had itself improperly failed 
to bring the same. The quotation therefore from the opinion of 
the learned judge at Special Term was obiter, because the com- 
pany was not a purely mutual company and, as the Court pointed 
out in its opinion :— 

“This is a stockholder’s action simply. None other is at- 
tempted to be stated or made.” 

Upon appeal in 112 App. Div. 760, 98 N. Y. Supp. 1052, the 
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Appellate Division based its decision upon the stockholder’s 
right :— 

“The cause of action here is one belonging to the society, and 
the action is brought for its benefit. * * * The plaintiff, in 
its place, has assumed the burden of the prosecution. No ac- 
counting or other act by the society is required or would be 
proper in this action. The sole question is: Did the defendant 
directors mismanage the affairs of the society in the respects al- 
leged, and, if so, how much has it lost by reason of such misman- 
agement ?” 

Lord vs. Equitable, 109 App. Div. 252, 96 N. Y. Supp. 10, was 
an action by a stockholder attacking the action of the company 
in attempting to amend its charter by giving policyholders the 
right to vote for directors in the absence of legislation. In sus- 
taining the action and denying the power to give such right to 
policyholders, the Court used this language :— 

“The policyholder does not become a member of the corpora- 
tion. He is a third party holding a contractual relation with the 
corporation as a distinct entity. * * * It would naturally 
seem as though, if it were intended by the Legislature that per- 
sons occupying merely contractual relations with the corpora- 
tion were to be intrusted with the power to elect, and thus to 
control the corporation, there would be some provision for mak- 
ing the policyholders answerable in some measure at least for 
the conduct of the corporation; but we look in vain for any 
provisions of this kind. All of the duties and responsibilities 
are confined to the members of the corporation and the corpora- 
tion itself, acting through its board of directors, while there are 
no duties imposed upon the policyholders.” 

Brown vs. Equitable Life, 151 Fed. 1, 81 C. C. A. 1, mainly 
relied upon by the Special Term, has been reversed by the Su- 
preme Court of the United States. Having thus examined all 
the cases cited by the learned Court at Special Term upon this 
point, we find none of them an authority to sustain its position. 

On the other hand, it seems to me that there is an unbroken 
line of authorities in the state of New York to the contrary. 

In St. John vs. American Mutual Life Ins. Co., 13 N. Y. 31, 
64 Am. Dec. 529, the Court said :— 

“T am not aware of any principle of law that distinguishes con- 
tracts of insurance upon lives from other ordinary contracts, 
or that takes them out of the operation of the same legal rules 
which are applied to and govern such contracts.” 
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In Cohen vs. New York Mutual Life, 50 N. Y. 610, 10 Am. 
Rep. 522, the Court said :— 

“Whatever analogy there may be between mutual companies 
and ordinary partnerships, and the relation of the members of 
the two organizations, an incorporated company, although or- 
ganized upon the mutual principle, is in no proper or legal 
sense a partnership. The defendant is a body politic and cor- 
porate, capable of contracting and of suing and being sued, and 
the relation between the plaintiff and the corporation is that of 
insured and insurer, and the rights and duties of the contracting 
parties are to be governed and determined by the terms of the 
policy by which the insurance is effected, as in other cases. 
Other and incidental rights are secured by the plaintiff as a 
member of the company, one of the corporators; but this does 
not make the members partners as between themselves or affect 
the express contracts of the corporation.” 

In repudiating the doctrine of partnership, the Court said, in 
People vs. Security Life Ins. Co., 78 N. Y. 114, 34 Am. Rep. 
522, where the defendant was a stock company :— 

“Every policyholder in such a company enters into engage- 
ments with the company and not with any other policyholder. 
Hie pays the premiums upon his policy not to make a fund to 
insure others, but solely as a consideration of his own insurance. 
The company receives the money as its own and holds it as its 
own and may do with it what it will, except as it is restrained 
by some statute. * * * But they who pay their money for 
insurances are no more jointly interested or in any sense part- 
ners than the depositors in a bank. The depositors swell the 
assets of the bank and also its liabilities, and they have a com- 
mon interest that the bank shall keep its funds so as to be able 
to discharge its liabillities, and that is all. * * * The fund 
produced by the payment of all the premiums does not in any 
sense belong to the policyholders, but belongs exclusively to the 
company, and the policyholders are interested in it in the same 
way only that the creditors of any other corporation are inter- 
ested in its funds.” 

In Uhlman vs. New York Life Ins. Co., 109 N. Y. 421, 17 N. 
E. 363, 4 Am. St. Rep. 482, the Court said :— 

“He claims now to maintain the action and have the right to 


‘an accounting upon the ground that the relation between plain- 


tiff and defendant is not one solely of contract, but that as to 
the participation in the profit of this tontine system that relation 
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is similar to one of trustee and cestui que trust. * * * We 
are convinced, after a careful examination of the character of 
the relations existing between these parties, that it cannot be 
said that the defendant is in any sense a trustee of any particular 
fund for the plaintiff, or that it acts as to him and in relation to 
any such fund in a fiduciary capacity. It has been held that the 
holder of a policy of insurance, even in a mutual company, was 
in no sense a partner of the corporation which issued the policy, 
and that the relation between the policyholder and the com- 
pany was one of contract measured by the terms of the policy. 
* * * We think the payment of a premium by the policyhold- 
ers of this class of policies is much more like that of a deposit in 
the bank by a depositor, as to which it is conceded there is no 
such relation of trustee and cestui que trust. * * * The situa- 
tion of the parties is that of debtor and creditor simply.” 

See, also, People ex rel. Venner vs. N. Y. Life Ins. Co., 111 
App. Div. 183, 9 N. Y. Supp. 465. 

In reversing the Circuit Court of Appeals in Brown vs. Equi- 
table Life, 151 Fed. 1, 81 C. C. A. 1, Mr. Justice Peckham for 
the Supreme Court of the United States, in an opinion not yet 
reported, said :— 

“The suit is brought by complainant for himself, as well as 
all other policyholders and annuitants of the defendant, who 
may choose to come in and join the suit, and the company is the 
sole defendant. * * * The purpose of the averment is prob- 
ably to sustain the application for a receiver made necessary, as 
alleged, by the wrongdoing of some of the former officers of 
the defendant. That, however, gives no jurisdiction for an ac- 
counting in equity as between a simple debtor and creditor and 
in the absence of any trust relation between them. A mere 
creditor, as such, has no right to that remedy. We come then 
to a careful analysis of the other averments in the bill, and it is 
seen that it is founded largely upon the theory of the existence 
of a trust in favor of the policyholders, past and present, of the 
defendant as against the defendant, its officers and stockholders, 
and it is asked that they, and each of them, be decreed to hold 
the funds and surplus, as they may be ascertained, as trustees 
for such persons as shall be declared to have interests in such 
funds and such surplus, under the decree of the Court to be 
entered in the case. * * * In other words, they aver facts of 
mismanagement of the funds and wrongdoing by others, upon 
which a cause of action might arise against the officers and 
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stockholders, or other persons guilty of such wrongdoing and 
waste, in favor of the company itself. They lay no foundation 
for the jurisdiction of a court of equity in such a case, unless it 
appears that the relation between the policyholder and the de- 
fendant is that the latter is the trustee of the former by reason 
of the trust relation between them resulting from the insurance 
policy. The complainant’s contention, as above stated, that 
there is such a trust in the fund mentioned, has never been re- 
garded as the law in the state of New York (Cohen vs. New 
York Life Ins. Co., 50 N. Y. 610, 1o Am. Rep. 522; People vs. 
Security Life, etc., Co., 78 N. Y. 114, 34 Am. Rep. 522; Bew- 
ley vs. Equitable Life, 61 How. Prac. 344; Uhlman vs. New 
York Life Ins. Co., 109 N. Y. 421, 17 N. E. 363, 4 Am. St. Rep. 
482; and to the same effect, Greeff vs. Equitable Life, 160 N. 
Y. 19, 54 N. E. 712, 46 L. R. A. 288, 73 Am. St. Rep. 659), nor 
anywhere else, so far as any case has been cited on the subject.” 

After quoting from the Uhlman Case, the opinion proceeds: 

“jndeed the policyholder in the Uhlman Case occupied a much 
stronger position for making the claim than does the complain- 
ant, who is the holder of an ordinary life policy with rights to 
participate in the distribution in the surplus according to the 
methods, etc., adopted by the defendant, as already mentioned. 
The claim was, however, denied by the State Court, following 
the decisions of the New York Courts for many years. To hold 
that a trust is proved in this case by virtue of the charter and 
policy of insurance is to hold contrary to the decisions of the 
highest Court of the state of New York for a long number of 
years past, without a single decision the other way in all that 
time. * * * And the idea that the defendant itself is liable to 
policyholders for the frauds or wrongdoing set out in the bill 
and committed by its officers or members of its board of direct- 
ors against the defendant and in their personal interests, we re- 
gard as without foundation. * * * Very likely the defendant 
could itself maintain an action against those who have been 
guilty of fraudulent conduct toward it, resulting in financial loss 
to it, and, of course, those who are alleged to be guilty would 
have to be made parties. No case is therefore made for an ac- 
counting or for a receiver based upon these allegations in the 
bill. * * * I£it is held that there is no trust, then it follows 
that the suit cannot be maintained in equity on the sole ground 
of the fraud. * * * After a careful consjderation of all the 
facts, we are of the opinion that no cause of action is alleged in 
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the bill for an accounting or for the appointment of a receiver, 
or for other equitable relief. The decree of the Circuit Court of 
Appeals is therefore reversed.” 

So that it would seem that the doctrine that a policyholder has 
a standing in court in an equitable action against his company 
upon the ground that he is a cestui que trust has finally been 
set at rest in accordance with the long line of decisions in the 
state of New York by the final determination of the Supreme 
Court of the United States. I know of no theory upon which a 
cause of action can be spelled out of this complaint not based 
upon that doctrine. A stockholder might have a cause of action 
to attack the transaction upon the ground that the act of the 
officers and directors in making the contract for reinsurance and 
attempting to carry it into effect was ultra vires, and certainly 
the Attorney-General, upon his own motion, or at the instiga- 
tion of the insurance department, would have the right to ques- 
tion this transaction if its result is, as claimed, to practically dis- 
solve the company, to prevent it from doing further business 
and to transfer such business to a foreign corporation having no 
right to do such business within the state of New York, and that 
is the protection given by the law to the policyholder. 

“If an action had for its object the compelling of the trustees, 
directors, managers, or other officers of a corporation to ac- 
count for their official conduct in the management and disposi- 
tion of the property committed:to their. charge, then it would 
have to be properly brought by the Attorney-General in behalf 
of the people; or it might be brought by a judgment creditor 
under sections 1781 and 1782 of the Code of Civil Procedure. 
* * * The objects of life insurance corporations invest them 
with such a public interest that the state has placed them within 
the superintendence of a special department, and every consid- 
eration militates in favor of the protection which the state has 
thrown around these companies.” Swan vs. Mutual Reserve 
Life Assur. Co., 155 N. Y. 9, 49 N. E. 258. 

The business of insurance is so important to the community 
that the Legislature has extended over it to an extraordinarily 
minute degree the protection of public supervision and control, 
and for such alleged wrongs as the plaintiff here complains of 
there is ample power and authority in the state officers having 
supervision of the corporation and its acts, illustrated in this 
very case, because, when such state officers learned of the trans- 


action and took action, the $18,000,c00 of assets were promptly . 
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brought back within the state. On the other hand, if we should 
change what I conceive to be the well-established rule of law, 
and support this action, we would lay open every insurance com- 
pany to inconsiderate or wicked attacks by every policyholder, 
a result not to be contemplated without the gravest apprehen- 
sions of the ultimate consequences to the policyholders and 
those for whose benefit their earnings have been invested in in- 
surance. 

We do not pass upon the validity of the contract or the acts 
done thereunder or whether or not it was ultra vires either cor- 
por: tion, because we do not think such matters properly before 
us. We hold squarely that the plaintiff has no standing in Court 
on any cause of action set up in his complaint for any relief 
therein prayed. 

Therefore the order, so far as appealed from by the defend- 
ants, is reversed, with $10 costs and disbursements, and the 
motion denied, with $10 costs to the appellants; and, so far as 
the plaintiff appeals, the appeal is dismissed, with $10 costs and 
disbursements. All concur. 


SUPREME COURT OF WASHINGTON. 


BUTLER 
vs. 


SUPREME COURT OF I. O. F.* 


DEATH—PRESUMPTIONS—QUESTION FOR JURY. 


The presumption of a person’s death having arisen from his absence 
for over seven years, the time of his death is a question for the jury. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


Appeal from Superior Court, Spokane County; Henry L. 
Kennan, Judge. 

Action by Tena Butler against the Supreme Court of the In- 
dependent Order of Foresters. From a judgment dismissing 
the action, plaintiff appeals. Reversed, with instructions to pro- 
ceed with the trial of the cause. 

See, also, 48 Wash. 147, 93 Pac. 66. 


« % Decision rendered, May 5,1909. 101 Pac. Rep. 481. 
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BELDEN & LosEy, for Appellant. 
SAMUEL R. STERN, for Respondent. 
DUNBAR, J. 

August Schneider, upon whose life the beneficiary certificate 
herein sued upon was issued, disappeared from his home in the 
city of Spokane, July 7, 1898. On that date he was last seen 
by Mrs. Belle Bassett, his sister-in-law, standing at his front 
gate talking to a stranger. When Mrs. Bassett was passing out 
of the gate, Mr. Schneider called to her, saying that he was going 
to the mines to be gone for several days, and asked her to come 
over and take care of‘the house, and to sprinkle the lawn while 
he was gone, and requested her to say to his wife, who was 
visiting away from home, that he would return home on the 
following Wednesday. Mrs. Schneider, with the children, had 
been visiting her parents for some time, but was expected home 
within a few days. Mrs. Bassett testified that she was de- 
tained at the house, at the work which she was assigned to do, 
a little later than usual on that day, and that Mr. Schneider 
came home, in company with the stranger above indicated, be- 
fore she had finished her work; that they were standing at the 
gate talking when she passed out, when the conversation be- 
tween herself and Mr. Schneider took place. Mrs. Schneider 
testified that every effort was made to locate her husband, but 
to no avail. She communicated the fact of his disappearance to 
his lodge. The lodge took up the search, and a committee was 
appointed to see if he could be found, but with the same result. 
The committee caused an account of his strange disappearance, 
together with a description of the man, to be published in the 
“Forester”, a journal conducted for the benefit of the order, and 
asked any of the brothers reading the same, if one should hear 
or learn of a person answering Schneider’s description, to report 
the matter to the Spokane lodge. No tidings of him were ever 
received. Mrs. Schneider continued to pay the dues on her hus- 
band’s policy until February 28, 1900, when, being as she says 
satisfied that he was dead, she discontinued the same. Shortly 
after this date she desired to, and had an opportunity to, sell 
the real property belonging to herself and Mr. Schneider, but 
the purchaser was not satisfied with the title, and refused to ac- 
cept the same. She consulted counsel, and was advised that 
seven years would have to elapse before she could get a decree 
of the court adjudging her husband dead, unless she could pro- 
duce some direct evidence of his death at an earlier date. This 
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being impossible, it was decided that the only way she could 
obtain a salable title to the land would be to obtain a decree of 
divorce from Schneider on the ground of desertion, and have 
the property set aside to her as her separate estate. Under this 
advice the divorce proceeding was instituted. In due time a de- 
cree was granted, decreeing to Mrs. Schneider all the real prop- 
erty that stood in Schneider’s name before his disappearance. 
In 1906, after the expiration of seven years, plaintiff commenced 
this action to recover upon the policy of insurance issued by the 
defendant, on the ground of the death of Schneider. The de- 
fendant answered, denying generally, and interposing an affirma- 
tive defense to the effect that, at the time of August Schneider’s 
death, if he was presumed to be dead, he was not in good stand- 
ing in the defendant order, his dues not having been paid until 
the end of the seven years. It is also affirmatively pleaded that 
the plaintiff was estopped by reason of her having brought her 
divorce action in April, 1900, and for the purpose of her action, 
having regarded August Schneider as alive, she could not come 
into that court in another and different action, and contend that 
he was in fact dead at the time the former action was instituted. 
After the pleadings were at issue, and before the trial, the de- 
fendant’s attorney interposed a motion for judgment, urging as 
grounds therefor the alleged estoppel above set forth. This 
motion was denied, trial was had before a jury, and, after the in- 
troduction of plaintiff’s testimony, defendant’s attorney renewed 
his motion to dismiss on the grounds stated in the affirmative 
defenses; and, after hearing argument of respective counsel, 
the court rendered decision, taking the case from the jury, and 
dismissing same on the grounds of estoppel urged by defendant. 

The main contention of the appellant here is that the court 
erred in refusing to allow the cause to go to the jury and dis- 
missing the action, and in entering the judgment which followed 
said dismissal. It seems to be well settled that the presumption 
of death attaches when a party has been absent for seven years 
without tidings of his existence. There is some conflict in au- 
thority as to the time at which death is presumed to occur under 
such presumption; but the great weight of authority is to the 
effect that that is a question of fact to be determined by the 
jury. In reaching a conclusion as to the time of death much 
must necessarily depend upon the domestic attachment of the 
party. If it appears that the party had little regard for his 
family or friends, had no local attachments of any kind, was 
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known to be on bad terms with his family, or neglectful of it, or 
was in the habit of leaving his home for considerable periods of 
time without notifying his family or friends of his whereabouts, 
these circumstances would tend to diminish the presumption of 
death as the cause of the disappearance. But where the party 
is known to be sober and industrious, with strong domestic at- 
tachments, considerate, kind, and affectionate to his family, and 
generally regardful of the rights of others, and disappears sud- 
denly from, or leaves, his home and the community in which he 
lives and where his interests are, without any explanation, these 
are circumstances so strong that, without more, the jury would 
be justified in concluding that death was the cause of his disap- 
pearance. This seems to be practically the case at bar, as shown 
by the testimony. It appears that Schneider was a man under 
middle age; that he had a wife and two children, a boy and a 
girl; that he was very strongly attached to his family; that no 
domestic infelicity had ever existed; that he was respected in 
the community; was in reasonably good circumstances; and 
that no possible cause could be assigned for his willfully leaving 
his home under the circumstances which are assigned. 

In laying down the rule of evidence Mr. Greenleaf, in his 
work on Evidence (section 40) says: “It is not necessary that 
the party be proved to be absent from the United States. It is 
sufficient if it appears that he has been absent for seven years 
from the particular state of his residence without having been 
heard from. The presumption in such case is that the person is 
dead. But not that he died at the end of the seven years, nor at 
any other particular time. The time of the death is to be in- 
ferred by the jury from the circumstances.” In 2 Wharton’s 
Evidence, § 1277, it is said: “* * * ignorance as to such per- 
son after due inquiry of all persons likely to know of him if he 
were alive, cessation of writing of letters, and of communica- 
tions with relatives, in which case the inference rises or falls 
with the domestic attachments of the party. Thus death may 
be inferred by a jury from the mere fact that a party, who is do- 
mestic, attentive to his duties, and with a home to which he is 
attached, suddenly, finally, and without explanation disappears.” 
In Tisdale vs. Connecticut Mut. Life Ins. Co., 26 Iowa, 170, 96 
Am. Dec. 136, the court said: “Any facts or circumstances re- 
lating to the character, habits, condition, affections, attachments, 
prosperity, and objects in life which usually control the conduct 
of men and are the motives of their actions are competent evi- 
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dence from which may be inferred the death of one absent and 
unheard from, whatever has been the duration of such absence.” 
The court then gives an instance of an honorable, upright citi- 
zen, who had enjoyed the confidence of his neighbors and his 
friends, was prosperous in business, rich in the affection of wife 
and children, who disappears, and is never heard of afterward. 
Says the court: ‘“‘Must seven years pass, or must it be shown 
that he was last seen or heard of in peril, before his death can 
be presumed? No greater wrong could be done to the char- 
acter of the man than to account for his absence, even after the 
lapse of a few short months, upon the ground of a wanton 
abandonment of his family and friends.” And this, we think, is 
in accordance with the almost universal authority. This was 
the view taken by the trial court on this particular question, as 
shown from his remarks in granting the nonsuit. The court 
said: “As far as the matter of the presumption of death is con- 
cerned, and whether it is necessary to overcome that presump- 
tion, or to establish any presumption, as to the time of his death, 
I think the case in 26 Iowa presents a statement of facts almost 
parallel with those in this case, and that the ruling of the court 
there was that such circumstances could go to the jury, and 
should be considered by them in determining whether the death 
occurred at the expiration of the period, or as to when it did 
actually occur.” 

But the court indicated that, because the appellant had taken 
the position in the divorce proceeding that her husband was dead, 
she should now be estopped from denying that, and claiming that 
he died before the divorce action was commenced. The case 
was taken from the jury for that reason. On this proposition 
we are unable to agree with the learned trial court. The di- 
vorce action brought by her has nothing to do with determining 
the time of Schneider’s death. Her opinion on that subject 
could not determine that question; and, as to the effect of that 
opinion on her, we do not think, under the circumstances, that 
it should work an estoppel. The action was brought under the 
advice of counsel, for the purpose of clearing her title. She was 
not certain as to his fate, but it should not estop her anyway, 
for she might have been honestly of the opinion at that time 
that he was probably alive. Necessarily it could have been 
nothing more than a probability, for she had not heard from 
him. And afterward she might have received information which 
would cause her to change her mind in that respect, or further 








Life.] Butler vs. Supreme Court of I. O. F. 775 


reflection without any further testimony, might have wrought 
a change of opinion. So that this case, it seems to us, ought to 
be tried on the merits, and the truth elicited without regard to 
what was testified in any other case, which is really no evidence 
in this case. In addition to this, an estoppel must be mutual. 
There is nothing in this case to indicate that the respondent was 
in any way injured by the position taken by the appellant in the 
divorce proceeding, or that by reason of such position anything 
was done, or neglected to be done, by it which would in any 
manner prejudice it. It is fundamental that a party relying upon 
an estoppel must show that he has been prejudiced by the act 
of the party whom he is seeking to estop. Estoppels operate 
only toward parties or privies, and the party who pleads an 
estoppel must be one who had in good faith been led to his 
injury. 16 Cyc. 777. 

Some definitions of estoppel are cited by the respondent, to 
the effect that in the broad sense of the term, estoppel is a bar 
which precludes a person from denying the truth of a fact which 
has, in contemplation of law, become settled by the acts and pro- 
ceedings of judicial or legislative officers, or by the act of the 
party himself, either by conventional writing, or by representa- 
tions, express or implied, in pais. And, further, “because a 
man’s own act or acceptance stoppeth or closeth up his mouth 
to allege or plead the truth”. But while this is true of what an 
estoppel is in the abstract, the party pleading it must show that 
he has been injured by reason of the acts of the party which he 
claims to be an estoppel, by reason of having relied on the 
representations of the person sought to be estopped, so that 
his position with reference to the matter in hand has been 
changed to his disadvantage. In this case it is not attempted to 
be shown in any way, and does not appear in any way, that the 
respondent was prejudiced by Mrs. Schneider’s action in obtain- 
ing a divorce from her husband; and it is difficult to understand 
how it could be shown. ‘The case which, it is said, the court 
relied upon, viz., Potvin vs. Denny Hotel Co., 37 Wash. 323, 79 
Pac. 940, is not in point, because there the party complaining 
had relied upon Potvin’s representations in the first instance, 
and had purchased the property by reason of said representa- 
tions. But here nothing of the kind appears. If the fact existed 
that Schneider was dead at the time Mrs. Schneider ceased to pay 
his dues, that fact fixed the liability of the respondent, and it 
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could not be modified or changed by any opinion expressed by 
Mrs. Schneider. 

This question was directly passed upon in Keels vs. Mut. Re- 
serve Fund Life Ass’n (C. C.) 29 Fed. 198, where a woman had 
stated to the insurance company that the death of her husband 
had been caused by suicide, and afterward claimed that she had 
been mistaken, and that the real cause was accident, and not 
suicide. The court, in passing upon that question, and upon 
some rules that had been laid down, viz., not that the the mis- 
take could not be corrected, but that the change of theory ought 
to have been submitted before the action to defendant, said: « 
“This rule, however, seems to be very strict, and should not be 
applied to prevent the insurer from surprise or injury flowing 
from the acts of the plaintiff. The fact of death is communicated 
to the insurer. The question is made, Did that death occur 
within the risks assumed? The proofs by the claimant are sub- 
mitted early after the death, and on such information as can 
then be obtained. The insurer takes his own time. He ex- 
amines the proof, and makes his own investigation elsewhere— 
gathers all the testimony he can. Is it just to deprive the claim- 
ant of any results favorable to him which such investigation may 
disclose? Suppose that, the facts changing altogether, the char- 
acter of the death be discovered after action, or on the trial, in 
the unexpected disclosure by a witness under cross-examination, 
shall the claimant be deprived of this, and shall the jury be told 
to disregard it and find against the truth?” That was a good deal 
stronger case in favor of respondent than the case at bar, where 
no communication or representation whatever had been made 
to the insurance company, but such representation had been 
made only in a proceeding to which the insurance company was 
not a party. 

Under the law and the equities of the case, we think the court 
erred in taking the case from the jury, and the judgment is there- 
fore reversed, with instructions to proceed with the trial of the 
cause, 

Rudkin, C. J., and Crow, Fullerton, and Gose, JJ., concur. 


Mount, J. (dissenting). 
To my mind important facts are omitted from the statement 
of the case made in the majority opinion. At the time the in- 
sured disappeared he left a deed transferring all his property to 
the name of his wife. He did not state to what mines, or with 








Life.] Butler vs. Supreme Court of I. O. F. 777 


whom, he was going, although he had ample opportunity to do 
both. This is an action upon a contract of insurance. Before 
the appellant can recover she must show that the insured is 
dead, and also that he died while the policy was in force. The 
policy was allowed to lapse after the insured had been gone for 
two years. It is the rule that a presumption of death follows 
after an absence of seven years, under certain conditions; but, 
under the conditions shown in this case I do not think there can 
be any presumption that the insured died within the two years 
following his disappearance or that he is now dead. He delib- 
erately disappeared after making over all his property to his 
wife, and without making known to his relatives where or with 
whom he was going, and therefore under circumstances which 
show that in all probability he is still alive. 

I think the judgment should be affirmed, and therefore dissent. 

Chadwick, J., concurs in what is said by Mount, J. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL, 


The common law presumption of death after seven years applies 
only where the insured has disappeared and has not been heard from 
during that period. It is not conclusive, but may be rebutted by evi- 
dence of the circumstances connected with the disappearance. The 
parties may legally contract against such presumption and stipulate that 
absence shall not be evidence of death until the expiration of some other 
period, such as the life expectation. Porter vs. Home Friendly Society, 
114 Ga. 937. So evidence tending to show an earlier death may shorten 
the common law presumption. In Supreme Council, &c., vs. Boyle, 10 
Ind. App. 301, absence for eleven months was held presumptive of death 
where there was evidence that insured went to a dangerous lake to 
bathe and his apparel was found on the shore. On the contrary, in 
Straube vs. Grand Lodge, &c., 158 N. Y. 729, the fact that the insured 
shipped on a schooner and after arriving at its destination disappeared 
was held not to abridge the statutory period. See, also, Carpenter vs. 
Supreme Council, &c., 79 Mo. App. 5907; N. W. Mut. Life Ins. Co. vs. 
Stevens, 71 Fed. Rep. 258. In case of such absence during seven years 
the onus is on the party denying death. Mut. Ben. Life Ins. Co. vs. 
Martin, 55 S. W. Rep. 6094. ° 

Such absence, however, carries no presumption as to the time of 
death, which must rest on the proof presented. Hancock vs. Ins. Co. 
62 Mo. 26;Supreme Commandery, &c., vs. Everding, 20 Ohio Cir. Ct. 
R. 689. The rights and obligations of the party paying the premiums 
therefore become an interesting question. Until the statutory period 
has elapsed, at any rate, it would appear that default will be at the 
peril of such party unless the evidence is sufficient to establish death 
within the time at which default occurs, and that the same rule should 
apply if the evidence as to continued survival is sufficient to overcome 
the presumption, since a mistake of fact will not excuse nonpayment 
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when a condition precedent. If, however, death has occurred unknown 
to either party, the continued acceptance of premiums, it would seem, 
should estop the insurer from insisting that proofs were not furnished 
within the required time. Rokes vs. Ins. Co., 51 Md. 512. It would ap- 
pear, too, that premiums so paid after the time at which it was found, 
according to the evidence, that death had occurred, may be recovered 
back. Unthank vs. Ins. Co., 4 Biss. (C. C.) 357. In marine insurance 
premiums paid for such part of a risk as was subsequently found not 
to attach, if severable, may be recovered, though not if entire. Hor- 
neyer vs. Lushington, 15 East, 46; Bermon vs. Woodbridge, 2 Doug. 781. 


RUSSELL ET AL. VS. GRIGSBY. (No. 1,864.)* 
(United States Circuit Court of Appeals, Sixth Circuit.) 


NATURE OF POLICY—ASSIGNMENT. 

In the absence of restrictions to the contrary, a life insurance policy 
payable to insured’s executors, administrators, or assigns is an as- 
signable chose in action, provided assignment is not forbidden by 
public policy. 


{For other cases, see Insurance, Cent. Dig. § 468; Dec. Dig. § 199.] 


POLICY—CONSTRUCTION—WHAT LAW GOVERNS. 


Where a life insurance contract was made in Pennsylvania and provided 
that the place of the contract should be the state of Pennsylvania, 
the contract of insurance would be construed according to the laws 
of that state. 

[For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.] 

[What law governs policies, see notes to Corley vs. Travelers’ Pro- 
tective Ass’n, 46 C. C. A. 287; Globe & Rutgers Fire Ins. Co. of 
New York vs. David Moffat Co., 83 C. C. A. 100.] 


CONSTRUCTION—WHAT LAW GOVERNS. 


In the absence of a provision in a life insurance contract as to the law 
of the state by which it is to be construed, its construction is a 
question of general and not of local law. 


{For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.] 
LIFE POLICY—ASSIGNMENT—WHAT LAW GOVERNS. 


A provision in a life insurance policy that the place of the contract 
should be the state of Pennsylvania did not apply to an assignment 
of the policy made in Tennessee, the validity of the assignment be- 
ing governed by the law of that state. 


{For other cases, see Insurance, Cent. Dig. § 469; Dec. Dig. § 200.] 


LIFE POLICY—ASSIGNMENT—STATUTES. 


Shannon’s Tenn. Code, § 3516, making certain obligations, including in- 
surance policies, assignable though not negotiable at common law, 
and giving to the assignee the right to maintain an action in his 


* Decision rendered, March 22, 1909, 168 Fed. Rep. 577. 
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own name, does not qualify one to take by assignment a policy of 
life insurance who was disqualified by public policy. 


[For other cases, see Insurance, Dec. Dig. § 212.] 
ASSIGNMENT—INVALIDITY—EFFECT. 


Where a life insurance policy was valid when issued, the fact that an 
assignment thereof to one having no insurable interest was invalid 
did not affect the liability of the insurer on the policy to persons 
entitled to take in the face of the assignment. 


[For other cases, see Insurance, Cent. Dig. § 1452; Dec. Dig. § 593.] 


LIFE INSURANCE—ASSIGNMENT—INSURABLE INTEREST. 

A policy insured decedent’s life for the benefit of his executors, admin- 
istrators, and assigns, and provided that any claim against the in- 
surer arising under an assignment of the policy should be subject 
to proof of interest. Before the third premium fell due, insured, 
having met with financial misfortune, was unable to meet it. In- 
sured also needed a surgical operation, but was without means to 
obtain the service, and in this condition he assigned the policy to 
claimant in consideration of $100 in money and claimant’s engage- 
ment to pay the premium then past due and future premiums, which 
he did until insured died from a disease, not traceable to the injury, 
some two years thereafter. Claimant at the time of the assignment 
was neither a relative nor creditor of insured. Held, that the as- 
signment was void for want of an insurable interest in claimant, and 
that he was only entitled to receive from the proceeds of the policy 
the amount actually paid and advances for subsequent premiums. 


{For other cases, see Insurance, Cent. Dig. § 1452; Dec. Dig. § 593.] 


KNAPP ET AL. V. SUPREME COMMANDERY UNITED 
ORDER OF THE GOLDEN CROSS OF THE 
WORLD, ET AL,.* 


(Supreme Court of Tennessee.) 


PROTO BENEFICIARY ASSOCIATIONS—CONSOLIDA- 


Acts 1887, p. 329, c. 198, authorizing a corporation to lease or dispose 
of its property, if approved by a majority of “the stock” in a meet- 
ing of “the stockholders” held for that purpose after proper notice, 
did not authorize a fraternal beneficiary association, having neither 
stock nor stockholders, incorporated under Shannon’s Code, § 2524, 
providing for the organization of such corporations for the general 
welfare of society, and not for individual profit, to consolidate with 
another similar association. 


[For other cases, see Insurance, Dec. Dig. § 696.] 
BENEFICIARY ASSOCIATIONS—MERGER. 


A contract, in form and substance a merger of two beneficiary associa- 
tions, by which one of them took over and absorbed the other, ad- 
mitting the absorbed society’s members to full membership with- 
out the medical examination required by the continuing society’s 


* Decision rendered, September Term, 1908. 118 Ss. W. Rep. 390. 
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by-laws, though some were ineligible on account of age, etc., which 
was ultra vires the power of the continuing association, could not 
be supported as a sale or lease of the merged association’s franchise. 


[For other cases, see Insurance, Dec. Dig. § 606.] 


BENEFICIARY ASSOCIATIONS—MERGER—OBJECTIONS BY 
MEMBERS—RIGHT TO SUE 


Objecting members of a beneficiary association, having applied to the 
corporation’s officers to sue to set aside an ultra vires merger with 
another association, could maintain a bill to have the merger de- 
clared void and to enjoin the corporation’s officers and agents from 
doing any act in the furtherance thereof, and as incidental to such 
relief to have an account taken of the assets of the merged society, 
which have come into the hands of the continuing association, and 
have the same returned. 


[For other cases, see Insurance, Dec. Dig. § 604.] 


ASSMANN VS. TRAVELERS’ INS. CO. (No. 2,734.)* 
(United States Circuit Court of Appeals, Eighth Circuit.) 


a POLICY—CASH SURRENDER VALUE—MIS- 


A ten-year endowment policy provided that, if insured should survive the 
endowment period, the company would pay $2,000 in successive an- 
nual intallments of $200. The policy gave to insured an option to 
take the computed value of the annuities at any annual payment day 
after the first, and contained a table showing the amount due in 
1904, when the first annuity fell due, would be $1,653.76. The policy 
as delivered also contained a table of cash surrender values for 
each $1,000, which would be allowed by the insurer at the end of 
each five-year period from the date of the policy in 1894. Opposite 
the figure 5 denoting the five-year period were the figures $266, in- 
dicating that the cash surrender value payable on each $1,000 of the 
policy at the expiration of five years would be $266, but opposite 
the figure 10, were the figures $1,653.76. Held that, whether the op- 
tion was designated as ‘‘commuted annuities” or “cash surrender 
value”, the parties intended that the insured might at his election 
take the present value of the annuities, rather than payment in in- 
stallments, and hence the figures indicating the surrender value at 
the expiration of the tenth year were a mutual mistake and indi- 
cated the surrender value of the full policy, and not the surrender 
value of each $1,000 thereof. 


[For other cases, see Insurance, Cent. Dig. § 357; Dec. Dig. § 171.] 
% Decision rendered, March 18,1909. 168 Fed. Rep: 694. 
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MORGAN ET AL. VS. MUTUAL BENEFIT LIFE 
INS. CO. ET AL,.* 
(Supreme Court of New York, Appellate Division, Fourth Department.) 


a ae PROCEEDS—CHARGE FOR PAYMENT OF PRE- 
MIU 


Where a third person, at the request of insured and the beneficiary, pays 
the premiums on life insurance, such payments are chargeable on 
the policy and the proceeds thereof. 


[For other cases, see Insurance, Cent. Dig. § 1482; Dec. Dig. § 590.] 
% Decision rendered, May 5,1909. 116 N.Y. Sup. 989. 
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PEOPLE EX REL. MOUNT VS. CHAPTER GENERAL 
OF AMERICA, KNIGHTS OF ST JOHN 
AND MALTA ET AL,.* 


(Supreme Court of New York, Appellate Division, Second Department.) 


Ree ere: ASSOCIATIONS—OLD AGE BENEFITS—VEST- 


Laws 1892, p. 2022, c. 690, § 235, authorized the payment of benefits to a 
member of a benevolent association in ¢ase of sickness, disability, 
or death, or the payment of money on the expiration of a fixed 
period. Laws 1903, p. 1052, c. 450, § I, amending section 235, recog- 
nized the theretofore existing right of a beneficiary order to pro- 
vide for the payment of money to a member on the expiration of a 
fixed period, and authorized its continuance by corporations which 
had prior to March 1, 1903, made such agreements with their mem- 
bers. This law remained in force until after insured under a bene- 
ficiary certificate entitling him to annual money payments on at- 
taining the age of seventy years had reached such age. Held, that 
his rights under the contract became vested, and could not be im- 
paired by subsequent legislation restricting such associations to the 
making of contracts calling for the payment of money only in the 
event of sickness, disability, or death. 


[For other cases, see Insurance, Dec Dig. § 787.] 
% Decision rendered, May 7,1909. 116 N. Y. Sup. 985. 


a 


SWING VS. ARKADELPHIA LUMBER CO.* 


(Supreme Court of Arkansas.) 


as INSURANCE—ASSESSMENTS—ACTIONS—LIMITA- 


The court of a sister state dissolved a mutual insurance corporation for 
insolvency and appointed a trustee for the creditors and policyhold- 


% Decision rendered, May 10, 1909. 1198S. W. Rep. 265. 








782 Insurance Law Journal. [July, 1909. 


ers. Nearly six years thereafter, the same court made an assess- 
ment against the policyholders. The directors had made monthly 
assessments against the policyholders up to the time of the dissolu- 
tion, the amount of which was not shown. About eight years after- 
ward the trustee sued a policyholder for the assessment levied by 
such court. Held, that the trustee, to defeat the defense of limita- 
tions, must show that the assessments made by the directors were 
not included in that made by the court and thus show that limita- 
tions were not set in motion by the assessments levied by the di- 
rectors. 


[For other cases, see Insurance, Dec. Dig. § 71.] 


UNITED BENEV. ASS’N VS. CASS.* 
(Court of Civil Appeals of Texas.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO RAISE RATES. 


A mutual benefit association certificate and application for membership 
provided that a member should be bound by the laws and regula- 
tions of the Supreme Lodge, and those thereafter adopted by it, 
that a failure to pay any assessment as prescribed would render the 
certificate void, and that a member should pay to the association 
each authorized assessment according to his age at the date of his 
application, during life or until otherwise ordered by the Supreme 
Lodge which had power to change the assessment at any time. 
Insured’s assessment when he entered was $3.65, but subsequently 
the Supreme Lodge, by a by-law or amendment to the constitution, 
raised its rates; insured’s rate being fixed at $4.25. He paid a few 
of the increased assessments, and then defaulted, was suspended 
from the association, and paid no subsequent assessments until his 
death five years afterward. Held, that insured was bound by the 
increased rate, and, not having paid it, or even the original rate, 
his certificate became void. 


[For other cases, see Insurance, Cent. Dig. § 1879; Dec. Dig. § 733.] 
% Decision rendered, March 31,1909. Rehearing denied May 10, 1909. 1198. W. Rep. 123: 
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SUPREME LODGE K. OF P. VS. DAVIS ET AL.* 


(Supreme Court of Arkansas.) 


MUTUAL BENEFIT INSURANCE—WARRANTY. 


Insured stated in his application for a policy in a fraternal insurance com- 
pany in 1889, which was made a part of the policy and warranted to 
be true, that he was twenty-one years old, had never consulted any 
insurance officer as to whether his life was insurable, and had used 
intoxicants only moderately. He afterward surrendered the certifi- 
cate and had a second certificate issued, and thereafter, in 1907, ap- 


% Decision rendered, May 3, 1909. 11958. W. Rep. 257. 
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plied for a third certificate; his application stating that the war- 
ranties binding upon insured under the surrendered certificates, ex- 
cept as modified by the present application or by-laws, were to be 
considered as repeated. The warranties as to intoxicants were true 
when first made, but when the third application was made insured 
drank to excess. Held, that the statements in the application should 
be construed as referring to the present, unless they expressly or 
impliedly referred to the future, and the statement in the application 
of 1889 as to the use of intoxicants did not refer to the future, so 
that the blanket confirmation in the application of 1907 of the war- 
ranties made in 1889 was not a warranty that insured did not then 
use intoxicants to excess. 


[For other cases, see Insurance, Dec. Dig. § 723.] 


————— $+ @—___——__ 


COOK ET AL. VS. SUPREME CONCLAVE IMPROVED 
ORDER OF HEPTASOPHS.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


FRATERNAL BENEFICIARY INSURANCE—DEATH FUND— 
RIGHT OF MEMBERS. 

The only power a member of a fraternal benefit society has over the 
death fund is the power of appointment, and where by reason of a 
valid appointment, or where on his failure to make such an appoint- 
ment, there is a provision in the certificate or in the by-laws of the 
association making a valid appointment, the fund will go to the 
appointee, and where there is a failure to make a valid appointment 
there is no one entitled to the fund. 


[For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 


FRATERNAL BENEFICIARY INSURANCE—DEATH FUND— 
RIGHT OF MEMBERS. 


Where the beneficiary in the certificate issued by a fraternal beneficiary 
society for the payment of a death benefit out of the death fund 
regulated by St. 1888, p. 481, c. 429, § 9, authorizing societies to hold 
a death fund for the benefit of beneficiaries who died before the 
member, who failed to make any other appointment, and the cer- 
tificate and laws of the society were silent as to what should be done 
with the fund on the failure of the member to designate a beneficiary, 
the society was not liable on the certificate. 


[For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 
785.] 
% Decision rendered, May 20,1909. 88 N. E. Rep. 584. 


——————_$+@___—_—_ 


SECURITY MUT. LIFE INS. CO. VS. KLEUTSCH ET 
AL. (No. 2,913.)* 
(United States Circuit Court of Appeals, Eighth Circuit.) 
PREMIUMS—PAYMENT—QUESTION FOR JURY. 
In an action on a life insurance policy, evidence held to justify submis- 
~ % Decision rendered, March 17,1909. 169 Fed. Rep.104...#2£2£2£2£2°£2° 2° i@ ° 
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sion to the jury of the question whether the last annual premium 
had been paid. 


[For other cases, see Insurance, Cent. Dig. § 1742; Dec. Dig. § 668.] 


PREMIUMS—FORMAL RECEIPT—BURDEN OF PROOF. 


Delivery of a formal receipt for the payment of a life insurance pre- 
mium is strong prima facie proof that the premium has been paid, 
and places the burden on the insurance company of showing that 
the receipt had been issued by mistake, and that there had been in 
fact no payment. 


{For other cases, see Insurance, Cent. Dig. § 1657; Dec. Dig. § 646.] 


————_$+e@—____—__ 


FROST VS. FROST ET AL.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


ASSIGNMENT OF POLICY—“MY WILL”. 


Insured assigned all his right, title, and interest in. certain life insurance 
policies to ‘trustees to be named in my will’, for plaintiff’s use. Held 
to mean the trustees named in the document finally admitted to 
probate as the will of insured. 


[For other cases, see Insurance, Dec. Dig. § 213.] 


RIGHTS OF BENEFICIARY—MARRIED WOMEN. 


Rev. Laws, c. 118, § 73, provides that every life insurance policy made 
payable to or for the benefit of a married woman, or after its issue 
assigned, transferred, or in any way made payable to a married 
woman, or to any person for her benefit, and whether the assign- 
ment or transfer be made by her husband or by any other person, 
shall inure to her separate use and to that of her chidren. Held, that 
where certain policies on the life of plaintiff's husband were never 
made payable to her, and were never legally assigned for her bene- 
fit, they were not within the statute. 


[For other cases, see Insurance, Dec. Dig. § 583.] 
*% Decision rendered, May 20, 1909. 88 N. E. Rep. 446. 


——_oe@ —____—_- 


FLETCHER VS. BANKERS’ LIFE INS. CO. OF CITY 
OF NEW YORK.* 
(Supreme Court of New York, Trial Term, New York County.) 


LIFE INSURANCE—APPLICATION—CONSTRUCTION. 


An applicant for a life insurance policy, instead of being required by 
the examiner to answer specific questions in the application, signed 
a statement written by the examiner across the blank questions 
which were identical with those answered on a previous examination 


% Decision rendered, March, 1909. 116 N. Y. Sup. 1105. 
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by the same examiner for insurance in another company. The state- 
ment asserted that the answers on such previous examination “still 
held good, and are valid in regard to this examination”. Held, that 
such statement was a reiteration of the truth of the statements given 
on the prior examination, and the words “there is no change from 
last examination” did not mean that each question was read and 
answered. 


[For other cases, see Insurance, Cent. Dig. § 681; Dec. Dig. § 291.] 


APPLICATION WARRANTIES. 

Where, on an application for a life insurance policy, the applicant signed 
a statement written across the face of it by the medical examiner 
who had examined him for insurance in another company that the 
statements made on the previous application still held good, it 
was not a warranty which would avoid the policy because subsequent 
to the prior examination applicant suffered from acute gastritis and 
heart weakness. 


{For other cases, see Insurance, Cent. Dig. § 681; Dec. Dig. § 291.] 


BUSH VS. NEW YORK LIFE INS. CO.* 
(Supreme Court, of New York, Special Term, New York County.) 


REGULATION — CLASSIFICATION OF BUSINESS — LIMITA- 
TION OF BUSINESS. 


Insurance Law (Laws 1892, p. 1930, c. 690) § 96, added by Laws 1906, p 
764, c. 326, § 32, relating to the limitation of insurance business, but 
excepting from the operation of the act “a corporation more than 
one-half of the outstanding insurance of which on December 31, 1905, 
consisted of industrial insurance”, is not an unreasonable classifi- 
cation of insurance companies as to the basis for the regulation. 


[For other cases, see Insurance, Dec. Dig. § 240. 
* Decision rendered, March, 1909. 116 N. Y. Sup. 1056. 


ROSE VS. MUTUAL LIFE INS. CO. OF NEW YORK.* 


(Supreme Court of Illinois.) 


LIFE POLICY—NECESSITY OF DELIVERY. 

An actual delivery of a life policy to insured is not essential to the 
validity of the contract, and an unqualified acceptance of the appli- 
cation and placing the ‘policy in the hands of an agent for delivery 
without condition, completes the contract. 

[For + aa cases, see Insurance, Cent. Dig. §§ 225, 226; Dec. Dig. § 
136. 

*% Decision rendered, April 23, 1909. 88 N. E. Rep. 204. 
VoL. XXXVIII —52. 
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LIFE POLICY—PREMIUMS—TIME OF PAYMENT. 


The day fixed by a life policy for the payment of the annual premium 
is binding on both parties, in the absence of fraud or mistake. 


[For other cases, see Insurance, Cent. Dig. § 396; Dec. Dig. § 186.] 


FORFEITURE FOR NONPAYMENT OF PREMIUM—NECES- 
SITY TO DECLARE. 


Where no notice of when a premium on a life policy will be due is re- 
quired, and there is default in payment, the insurer is not required 
to declare a forfeiture, but may set is up by way of defense when 
sued on the policy. 

[For other cases, see Insurance, Cent. Dig. §§ 703, 904; Dec. Dig. § 310.] 


LIFE POLICY—FORFEITURE—NONPAYMENT OF CLAIM. 

A life policy issued on an application made in another state to a New 
York company is not subject where insured has no eo ad- 
dress in New York, to the requirement of Laws N. 1892, p. 
1972, c. 690, § 92, as amended by Laws 1897, p. 92, c. 218, . 2, of no- 
tice to insured stating the amount of the premium, the place where 
it is to be paid, and to whom payable, as a condition of forfeiture 
for nonpayment of a premium, notwithstanding the application 
states that it is a part of the proposed contract, subject to the charter 
of the company and the laws of New York, for, since that section re- 
quires the notice to be given at the last known address of insured: 
in New York, it can have no application. 


[For other cases, see Insurance, Cent. Dig. § 894; Dec. Dig. § 351.] 


AMERICAN CENTRAL LIFE INS. CO. VS. RO- 
SENSTEIN. (No. 6,530.)* 
(Appellate Court of Indiana, Division No 2.) 


LIFE INSURANCE—RESCISSION OF POLICY—RETURN OF 
PREMIUMS PAID. 


An insurer, electing to rescind a policy for fraud or breach of warranty,. 
must seasonably return, or offer to return, the premiums paid for 
the policy. 


[For other cases, see Insurance, Cent. Dig. § 510; Dec. Dig. § 230.] 
LIFE INSURANCE—RESCISSION OF POLICY—RETURN OF 
PREMIUMS PAID. 


The death of insured does not excuse insurer, electing to rescind the 
policy for fraud or breach of warranty, from seasonably returning, 
or offering to return, the premiums paid for the policy. 


[For other cases, see Insurance, Dec Dig. § 230.] 


CONTRACT—RIGHTS OF BENEFICIARY. 


A policy on the life of the husband for the benefit of the wife is her 
property, and her interest cannot be defeated except by her own 
act, or in accordance with the stipulations of the contract. 

or cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 
585. ] 


* Decision rendered, April 28, 1909. 88 N. E. Rep. 97. 
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PREMIUMS—RECOVERY BY CREDITORS OF INSURED. 


Premiums paid by insured to make reasonable provisions for his wife, 
or dependent family, cannot be followed by his creditors, but such 
beneficiary may recover the full amount of the policy. 


[For other cases, see Insurance, Cent. Dig. § 1479; Dec. Dig. § 590.] 


RESCISSION—TENDER OF PREMIUMS. 


An insurer electing to avoid a life policy for fraud or breach of war- 
ranty need only after death of insured make such election known to 
the person entitled to sue on the policy, and, when such election 
involves the return of premiums, it may pay or tender the same to 
the beneficiary, when such beneficiary is the wife or a dependent 
member of the family of insured; but insurer is not precluded from 
rescinding because it did not procure the appointment of an admin- 
istrator of the deceased insured and then tender to him the pre- 
miums, 


[For other cases, see Insurance, Dec Dig. § 230.] 


BURKE V. GRAND LODGE, A. O. U. W. OF MISSOURI.* 
(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT—ENFORCEMENT OF BY-LAWS. 


A by-law of an insurance order providing for a forfeiture of the benefit 
certificate held by the member as a penalty for his failure to pay, 
when payable, the dues and assessments called for by his contract, 
is reasonable, and will be enforced by the courts. 


[For other cases, see Insurance, Cent. Dig. § 1895; Dec. Dig. § 750.] 


MUTUAL ee OF GENERAL RULES BY SUB- 
ORDINATE LOD 


Where the laws of the el lodge do not permit a subordinate lodge 
or its officers to alter or waive any of the rules relating to the in- 
surance contract, a custom of the subordinate lodge without the 
knowledge of the officers of the grand lodge, permitting members 
to remain delinquent in the payment of dues and advancing from 
its treasury the amount of such dues, does not operate as a waiver 
of a forfeiture for nonpayment of dues. 


[For other cases, see Insurance, Cent. Dig. § 1911; Dec. Dig. § 755.] 


MUTUAL BENEFIT—BY-LAWS—WAIVER OF PROVISIONS. 

Where a custom of a subordinate lodge of allowing members to remain 
delinquent in the payment of dues in violation of a general by-law, 
or in advancing such dues from the lodge funds, is brought to the 
notice of the officers of the grand lodge and receives approval, 
either express or implied, the general by-law must be regarded as 
waived or modified by the recognized custom. 

[For other cases, see Insurance, Cent. Dig. § 1911; Dec. Dig. § 755.] 


*% Decision rendered, March 20,1909. Rehearing denied April 19, 1909. 118 S.W. Rep. 493, 
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GIFFORD VS. WORKMEN’S BEN. ASS’N.* 


(Supreme Judicial Court of Maine.) 


MUTUAL BENEFIT—RULES. 

Fraternal beneficiary associations can impose such terms and condi- 
tions upon membership not contrary to law as they may choose, 
and members must comply with those terms and conditions in order 
to be entitled to the benefits of membership. 


{For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 
or BENEFIT — RULES—SELF-EXECUTING—SUSPEN- 


A rule of such an association, that a member failing to pay an assess- 
ment on or before the last day of the month in which the call is 
dated “shall stand suspended from all rights, benefits, and privileges 
of this association without further notice”, is a valid rule and self- 
executing. 

{For other cases, see Insurance, Dec. Dig. § 750.] 


MUTUAL BENEFIT—REINSTATEMENT—PAYMENT OF AR- 
REARS BEFORE MEMBER’S DEATH. 

When the rules of such an association provide that a suspended mem- 
ber, to be reinstated, shall within thirty days from his suspension 
pay all arrears of assessments, such payment must be made during 
the life of the applicant for reinstatment. Payment of such arrears 
after his death by some other person will not effect the reinstate- 
ment, unless such payment be accepted by the association with 
knowledge of the death. 

[For other cases, see Insurance, Cent. Dig. §§ 1909, 1910, 1923; Dec. 
Dig. §§ 755, 760.] 

( Official.) 


* Decision rendered, December 22, 1908. 72 Atl. Rep. 680. 


= eq --——- 


DIAMOND VS. METROPOLITAN LIFE INS. CO.* 


(Supreme Court of New York, Appellate Term.) 


CONSTRUCTION OF POLICY—ANSWERS IN APPLICATION. 

Insured’s answers in his application to questions therein framed by the 
company will be construed most favorably to insured. 

[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


BREACH OF WARRANTY—EVIDENCE—SUFFICIENCY. 

Where the policy was issued in December, 1904, and insured died July 
22, 1905, two physicians who attended at his death testifying that 
he died of pulmonary tuberculosis and in their opinion he had been 


“ill” from fourteen months to two years, but not testifying as to 
the nature of his illness, the company cannot avoid payment of the 
policy on the ground of breach of warranty of soundness of health 
and freedom from consumption. 


[For other cases, see Insurance, Cent. Dig. § 1713; Dec. Dig. § 665.] 
% Decision rendered, May 7, 1909. 116 N. Y. Sup. 617. 
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BREACH OF WARRANTY—MEDICAL ATTENDANCE. 

Insured was examined before the policy was issued, and stated in his 
application that he had never been treated in a dispensary, when he 
in fact had been so treated a year before for an unknown ailment. 
He died about eight months after he was insured; his wife stating 
that he had been ill about two months, and two physicians who 
attended him at his death testifying that in their opinion he had 
been “ill” for fourteen months and two years, respectively, and that 
he died of pulmonary tuberculosis, but did not state the nature of 
his illness. Held, that it could not be said that the company would 
have rejected the policy, had it known that insured had been treated 
in a dispensary, and under the circumstances there was not a breach 
of warranty on that ground, so as to avoid the policy. 


[For other cases, see Insurance, Cent. Dig. § 691; Dec. Dig. § 292.] 


CHANDLER VS. TRAUB ET AL.* 
(Supreme Court of Alabama.) 


CONSTRUCTION OF CONTRACT — PARTIES — “INSURED”— 
“ASSURED” 

The word “assured” is sometimes applied to the beneficiary, but gener- 
ally speaking it is synonymous with the word “insured”; but, when 
a third party procures a policy on another’s life, such third person 
is spoken of as-the “assured”, because the contract is with him 
(citing Words and Phrases vol. ‘ti PP. 591-592). 

[For other cases, see Insurance, Dec. Dig. § 156.] 


* Decision rendered, April 15,1909. 49S. Rep. 240. 


JULIAN, INS. COM’R, VS. GUARANTEE LIFE INS. CO.* 


(Supreme Court of Alabama.) 


CONTRACTS—STATUTES—“REBATE”. 


A life insurance company, issuing contracts providing for a special in- 
come in consideration of insured rendering on request services to 
the company, such as reporting on the fitness of agents or applicants 
for insurance, does not violate Code 1907, § 4579, prohibiting offering 
“to pay or allow, as inducement to insurance, any rebate of premi- 
ums”; for the services which insured obligates himself to perform 
afford a consideration for the obligation assumed to allow a special 
income, though the company has the option to demand the services 
— “rebate” being deductions from stipulated premiums allowed in 
pyrsuance of antecedent contract (citing 7 Words and Phrases, p. 


5086. ) 
[For other cases, see Insurance, Dec. Dig. § 184.] 


*% Decision rendered, April 21,1909. 49S. Rep. 234. 
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CONTRACTS—STATUTES—“CLASS”. 


A life insurance company, issuing contracts providing for a special in- 
come in consideration of insured rendering on request services for 
the company, and providing for the creation by the company of a 
dividend fund for the class holding such policies, etc., does not vio- 
late Code 1907, § 4579, prohibiting an insurance company from giv- 
ing any particular policyholder of the same class any advantage in 
the dividends or other benefits to accrue thereon, etc.; the word 
“class” qualifying “policyholder”, and meaning the holders of like 
contracts. 

{For other cases, see Insurance, Dec. Dig. § 185.] 


{For other definitions, see Words and Phrases, vol. 2, pp. 1216, 1217; vol. 
8, pp. 7604, 7605.] 


MEYER ET AL. VS. GRAND LODGE OF ORDER OF 
SONS OF HERMAN OF MINNESOTA ET AL.* 


(Supreme Court of Minnesota.) 


MUTUAL BENEFIT—BENEFICIARIES. 

Middlestadt vs. Grand Lodge (Minn.) 120 N. W. 37, followed, and held, 
that the designation in the certificate of a person as beneficiary pro- 
hibited by the constitution is null and void. 

{For other cases, see Insurance, Cent. Dig. §§ 1935-1937; Dec. Dig. § 
771.) 


MUTUAL BENEFIT—BENEFICIARIES—WAIVER. 


The lodge is entitled to assume that the person named in the certificate 
is within the limitations imposed by the constitution, and does not 
waive the provisions of the constitution, and is not estopped from 
asserting the contrary, by the fact that the person claiming to be 
entitled to the fund was named as the beneficiary upon a blank fur- 
nished by the lodge, attested by the secretary, and that the dues and 
assessments were paid for the period of six years. 


[For other cases, see Insurance, Cent. Dig. §§ 1907, 1909; Dec. Dig. § 
755-] 


% Decision rendered, May 14, 1909. 121 N. W. Rep. 235. Syllabus by the Court. 


—- —-— +e —__—_—__- 


LYNCH VS. GERMANIA LIFE INS. CO.* 
(Supreme Court of New York, Appellate Division, Third Department.) 


LIFE POLICY—WARRANTY—WAIVER. 


A life insurance company, having knowledge that applicant had been 
previously rejected by another company, cannot rely upon a breach 
of the warranty that applicant had not been so rejected. 


{For other cases, see Insurance, Cent. Dig. § 996; Dec. Dig. § 377.] 
%* Decision rendered, May 5, 1909. 116 N. Y Sup. 998. 





Life.] United Order of the Golden Cross vs. Hooser. 791 
LIFE POLICY—ACTIONS—QUESTIONS FOR JURY. 


Whether the examining physician correctly wrote applicant’s answer to 
the question whether she had consulted a physician or had had any 
disease held, in an action on the policy issued, for the jury. 

{For other cases, see Insurance, Dec. Dig. § 668.] 


LIFE POLICY—ACTIONS—EVIDENCE—ADMISSIBILITY. 

In an action on a life policy, an application by insured to another com- 
pany, tending to contradict her statement as to not having consulted 
a physician, should have been received in evidence. 

[For other cases, see Insurance, Dec. Dig. § 648.] 


UNITED ORDER OF THE GOLDEN CROSS VS. 
HOOSER.* 
(Supreme Court of Alabama.) 


MUTUAL BENEFIT INSURANCE—ACTIONS FOR BENEFITS— 
PLEADING—REPLICATION. 

In an action on a mutual benefit certificate, a replication, in answer to 
defendant’s plea of the general issue, that defendant waived a for- 
feiture, was inapt and bad on demurrer. 


[For other cases, see Insurance, Dec. Dig. § 815.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER— 
PLEADING—SUFFICIENCY. 


An allegation of the replication in answer to the company’s plea of for- 
feiture in an action on a mutual benefit certificate, that the com- 
pany waived the disconnection of insured from the order by accept- 
ing monthly installments after the forfeiture, construed most 
strongly against the pleader, did not allege that the payments were 
accepted. 


{For other cases, see Insurance, Dec. Dig. § 815.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER— 
PLEADING—POWER OF OFFICERS. 

An allegation of the replication in answer to defendant’s plea of for- 
feiture in an action on a mutual certificate that “they” waived in- 
sured’s disconnection from the order by accepting payments, con- 
strued most strongly against plaintiff, did not allege that the waiver 
was made by the company, or its authorized agents, being too indefi- 
nite as to who accepted the payments. 


{For other cases, see Insurance, Dec. Dig. § 815.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—PLEADING 
SUFFICIENCY. 

In an action on a mutual benefit certificate, where defendant alleged 
that, when it received the payments which plaintiff claimed 
operated as a waiver of insured’s forfeiture, insured was physically 
unfit for membership which was unknown to defendant, but known 
to insured, the averment of the replication that the company waived 
the forfeiture by accepting the payments, without denying the alle- 


* Decision rendered, April 15,1909. 49S. Rep. 354. 
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gations as to the circumstances under which they were accepted, 
was insufficient. 


[For other cases, see Insurance, Dec. Dig. § 815.] 


MUTUAL BENEFIT INSURANCE—CONTRACT—BY-LAWS. 

Members of a mutual benefit association are presumed to know the char- 
ter and by-law provisions and to contract with reference to them, 
though they are not referred to in the policy. 


[For other cases, see Insurance, Dec. Dig. § 817.] 


MUTUAL BENEFIT COMPANIES—FORFEITURE—WAIVERS. 


Where the certificate provided that the suspension of a member should 
work an immediate forfeiture of his claim for benefits, and a by-law 
provided that any member who failed to pay his monthly assessment 
by a certain time should ipso facto stand disconnected from the 
order, failure to pay dues at the required time automatically discon- 
nected the member from the association, without any ruling adjudg- 
ing his forfeiture. 


[For other cases, see Insurance, Cent. Dig. § 1917; Dec. Dig. § 756.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER— 
PLEADING—AUTHORITY OF OFFICERS. 

An allegation in an action on a mutual benefit certificate that the order 
waived a forfeiture by accepting dues implied that the officer who 
accepted the payments had authority to do so. 

[For other cases, see Insurance, Dec. Dig. § 815.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER— 
AUTHORITY OF SUBORDINATE LODGES. 

Forfeitures of membership in mutual benefit associations may be waived 
by subordinate lodges, or their ministerial officers who are agents 
of the supreme lodge acting within the scope of their authority, re- 
gardless of the manner provided by the by-laws for restoring mem- 
bers to good standing. 

[For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
755-] 


MUTUAL BENEFIT INSURANCE— PAYMENT OF ASSESS- 
MENTS—PAYMENT BY AGENT. 

Even though insured’s agent did not know that insured was ill when he 
paid overdue assessments so as to reinstate insured after forfeiture, 
the transaction would be subject to the same infirmities as if the 
agent actually knew of insured’s illness at the time; insured’s knowl- 
edge being that of his agent. 


[For other cases, see Insurance, Dec. Dig. § 753.] 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER— 
BURDEN OF PROOF. 

A forfeiture of membership in a mutual benefit society being clearly 
shown, it devolved upon one seeking to recover upon the certificate 
to show a waiver of the forfeiture. 


[For other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817.] 


MUTUAL BENEFIT INSURANCE—FORFEITURES—WAIVER— 
ACCEPTANCE OF PAYMENTS. 


In order that a payment and acceptance of assessments after forfeiture 
may operate as a waiver, the payments must be fairly and honestly 
made without concealment of material facts known to insured and 
of which the company cannot be presumed to have knowledge, so 
that, where the company was not informed when payments of past 
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dues were made that insured was then very ill, acceptance of such 
payment did not operate as a waiver of forieiture. 

[For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
755.) 


MUTUAL BENEFIT COMPANIES—ACTIONS FOR BENEFITS— 
ADMISSIBILITY OF EVIDENCE. 


Where, in an action on a mutual benefit certificate, the association 
claimed that dues were accepted without knowledge that insured was 
then sick, and that they were tendered back upon learning that fact, 
and the local treasurer did not testify definitely as to when he re- 
ceived the payments from insured, a question as to what day he re- 
ceived the money was proper. 


[For other cases, see Insurance Dec. Dig. § 818.] 
aa BENEFIT INSURANCE—ACTIONS—JURY QUES- 


In an action on a mutual benefit certificate, where defendant claimed 
that insured had forfeited membership on a certain date before his 
death by nonpayment of assessments, whether insured was a mem- 
ber in good standing at his death held for the jury. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 
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FIRE. 


SUPREME COURT OF WASHINGTON 


RYDER-GOUGAR CO. 
v8. 


GARRETSON &T AL. 


CANCELLATION OF POLICY—RETURN OF PREMIUM. 


An insurance company, having the right to cancel a policy issued by its 
agent under an agreement that on the cancellation of the policy the | 
premium should be returned, has the right to make the cancellation 
effective by making a return of the premium immediately. 


[For other cases, see Insurance, Dec. Dig. § 244.] 


INSURANCE AGENTS—LIABILITY. 


Plaintiff, engaged in the insurance business, was the representative of an 
insurance company. Defendant, also engaged in the insurance busi- 
ness, caused to be issued through plaintiff a policy to a third person, 
under an agreement that defendant should receive a commission 
which he should return in case the company canceled the policy. 
Defendant delivered the policy to the insured, collected the entire 
premium, paid plaintiff a part thereof and retained the commission. 
The company canceled the policy, and required plaintiff to return the 
premium to the third person which was done. Held, that plaintiff 
was entitled to recover the commission retained by defendant, though 
the general custom showed that he premium should be returned to 
insured through the broker procuring the insurance. 


{For other cases, see Insurance, Dec. Dig. § 84.] 


Appeal from Superior Court, Pierce County, George T. 
Reid, Judge. 

Action by the Ryder-Gougar Company against Ellis Lewis 
Garretson and another, copartners under the firm name of the 
Garretson-Palmer Agency. From a judgment for plaintiff, de- 
fendants appeal. Affirmed. 


A. H. DENMAN and ELuis Lewis GARRETSON, for Appellants. 
ELLIs, FLETCHER & Evans, for Respondent. 


PARKER, J. 
This cause was tried by the court without a jury, at the con- 
clusion of which it made findings showing the following main 
facts: The plaintiff is a corporation engaged in the insurance 
business at Tacoma, and, at the time the facts occurred upon 
which this action is based, represented the “General Accident, 


“% Decision rendered, May 3, 1909. 101 Pac. Rep. 498. 
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Fire & Life Assurance Company”. The defendants are part- 
ners, and also engaged in the insurance business at Tacoma. 
In August, 1907, the defendants through the plaintiff caused to 
be issued to Wilkeson Coal & Coke Company an employer’s 
liability insurance policy in said assurance company under 
an agreement between plaintiff and defendants that the 
defendants should receive the customary commission, in 
this case amounting to $216, and if the policy should 
be canceled by the assurance company, thus rendering neces- 
sary the return of the premium to the insured, the defendants 
should return that portion of the premium retained by them for 
commission. The defendants caused the policy to be delivered 
to the insured, collected the entire premium thereon, and paid 
the same to the plaintiff for the assurance company less the 
$216 commission retained by them as agreed. Having ob- 
tained an adverse report upon the risk, the assurance 
company canceled the policy, and demanded that the 
plaintiff immediately pay back to the insured the en- 
tire premium and take up the policy. Thereupon plain- 
tiff endeavored to have the company reconsider its action 
and continue said policy in force, but without avail. Plaintiff 
then demanded of the defendants the $216 commission retained 
by them, so the same could be returned to the insured with the 
portion of the premium in its hands. This the defendants neg- 
lected to pay. This all occurred before the premium had been 
remitted to the assurance company by the plaintiff. Thereupon 
plaintiff being required by the assurance company so to do, re- 
paid to the insured the whole of the premium, and took up the 
policy, and again made demand on defendants for the $216, 
which has not been paid, and this action is prosecuted to col- 
lect the same. Trial was had, resulting in findings and judg- 
ment against the defendants, from which they appeal to this 
court. 

The first and principal contention of defendants is based upon 
their exceptions taken to the findings of the trial court as not 
being supported by the evidence. We have reviewed all the 
evidence with considerable care and find ourselves quite in accord 
with the trial court’s finding of the ultimate facts. 

It is contended by defendants that “what plaintiff did was to 
make a purely voluntary payment of an amount which plaintiff 
assumed was owing by the defendants to their customer”, and 
therefore they urged that no obligation arose in favor of plain- 
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tiff, as against them, to pay back the commission. This argu- 
ment assumes that this was in no event more than a debt from 
defendants to the insured, which, if true, might give their argu- 
ment some force. But it is plain from the findings, and also we 
think from the evidence, that the assurance company had the 
right to cancel this policy as of the date of its issuance if it de- 
sired. If so, it had the right to make the cancellation effective by 
return of the whole premium, and to do so immediately, with- 
out waiting the convenience of the defendants to return the 
portion they had retained as commission. For the purpose of 
showing the complete agreement between the plaintiff and de- 
fendants undisputed evidence of a general custom requiring the 
broker to return his commission upon cancellation of the policy 
he procured from the insured was introduced. And in this con- 
nection there was some evidence tending to show that it was 
also customary for the premium to be returned to the insured 
through the broker who procured the insurance, by the company 
or the agent above him returning the premium to him, and then 
he returning it to the insured with the commission he had re- 
tained. This, it is claimed, plaintiff violated, and thereby waived 
its claim for the return of the commission. Even if this can be 
regarded as part of the custom, it was not the part which legally 
effected the obligation on the part of the defendants to repay 
the commission. It seems too plain for argument that the policy 
could only be effectually canceled by return of the entire pre- 
mium to the insured, and until this was done, there was no ob- 
ligation created as against the defendants. It was the cancel- 
lation of the policy which legally created this obligation. It 
was not a debt due from the defendants to the insured, but to 
the plaintiff which represented the assurance company, it hav- 
ing actually paid back to the insured the $216 commission, in 
addition to the portion of the premium it had received. It stands 
in the shoes of the assurance company so far as its rights against 
defendants are concerned. Defendants are not urging that the 
company should here be plaintiff. Even if the return premium 
had taken the course defendants claim the custom required, 
they would have been paying it back for the plaintiff to effect 
the cancellation of the policy. The authorities cited by defend- 
ants’ counsel relate to the voluntary payment of the debt of an- 
other, where the one paying it was under no obligation to do so, 
and where he had no legal rights depending upon the payment 
of it, and hence are not applicable here. 
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It is contended that the evidence clearly shows the plaintiff 
was not the agent of the assurance company, but that one Hus- 
sey is the regular local agent, and that this insurance was at- 
tempted to be consummated through his agency. There is 
some evidence tending to show this state of affairs, but there is 
also evidence showing that Hussey was then, by some sort of 
employment arrangement, the nature of which is not plain, con- 
nected with the general insurance business of plaintiff, and that 
this insurance was a part of that general business. Besides it is 
practically undisputed that the premium, less the $216, was paid 
by the defendants to plaintiff by a check made payable 
to plaintiff, that Hussey has never claimed this money 
for himself, and that he demanded it from the defend- 
ants for the plaintiff. We think the evidence amply suffi- 
cient to warrant the court in finding plaintiff the representative 
of the assurance company. We deem it unnecessary to discuss 
other evidence touching the correctness of the court’s findings. 

At the beginning of the trial counsel for plaintiff, having some 
doubts as to the admissibility of evidence of custom under the 
complaint, orally asked the court for permission to amend the 
complaint, which was granted over the objection of defendants’ 
counsel, which is now assigned as error. The words inserted 
by the amendment at that time are shown by the italics in the 
following quotation from the complaint. After alleging the con- 
tract for retaining commission by defendants, the complaint as 
amended proceeds: “It being understood and agreed that under 
the general and usual custom known to the defendants in such cases, 
that if said policy was thereafter canceled by the General Acci- 
dent Company, that the premium, including the share of the 
defendants, should be returned”, etc. It is plain from the ad- 
mission of defendants’ attorneys in the record they were not 
surprised, and they did not ask to have any continuance of the 
trial on that account. We think this is sufficient reason for hold- 
ing that it was not error under the liberal rules of amendment 
permitted by our statutes. 

There is, however, another reason which to our minds makes 
it clear this was not prejudicial. It will be noticed by the lan- 
guage of the amendment that it is a general custom which is 
here attempted to be pleaded. We understand the rule to be that 
a general usage or custom need not be pleaded in order to ad- 
mit evidence hereof to throw light upon a contract, the terms 
of which are obscure, and which is dependent upon evidence of 
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such general custom to make it plain. 12 Cyc. 1097; Hewitt vs. 
Lumber Co., 77 Wis. 548, 46 N. W. 825; Connolly vs. Bruner, 
47 W. Va. 71, 35 S. E. 934; Fish vs. Crawford Mfg. Co., 120 
Mich. 500, 79 N. W. 793. In this case the custom was not de- 
pended upon to prove the entire contract, only that portion of it 
which related to the return of the commission with the balance of 
the premium upon cancellation of the policy. That is the only 
part of the contract which needed evidence of custom for its 
support. The evidence which followed showed conclusively that 
such was the general and usual custom, though there was some 
slight conflict as to the course such return premium and com- 
mission should take in reaching the insured. This, however, we 
think has nothing to do with the legal obligation on the part of 
the broker to return his commission upon cancellation. What 
the courtesies of the situation might require as between insurance 
agents we are not called upon to determine. We think it plain 
that all the evidence which was introduced as to general custom 
would have been admissible without this amendment, as well as 
with it. Hence, the allowing of it by the court was in no event 
prejudicial. This also disposes of defendants’ contention that 
the custom was not sufficiently pleaded. 

Error is assigned based upon the court’s refusal to admit in 
evidence a written contract of partnership between Hussey and 
the plaintiff. This was offered by defendants’ counsel for the 
purpose of showing want of proper parties plaintiff, and also to 
show the necessity of pleading compliance with chapter 145, p. 
288, Laws 1907, as to filing partners’ names with county clerk, 
but this contract was dated a considerable time after the mat- 
ters arose, as is plainly shown by Hussey’s testimony, and there- 
fore was properly rejected by the court. 

We are of the opinion that the lower court arrived at correct 
conclusions, both as to the facts and law, and that its judgment 
should be affirmed. It is so ordered. 

Rudkin, C. J., and Crow, Gose, Chadwick, Mount, Morris, and 
Dunbar, JJ., concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The legal relations of the parties here, according to the statement 
of the case by the Court, would seem to be clear. The risk was re- 
ported to the company by the plaintiff, who was recognized by it as 
its agent and who was peremptorily ordered to cancel. The interven- 
tion of the defendant in the matter was apparently unrecognized and 
unknewn. The company dealt solely with its own representative, whose 
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duty under its contract was to at once effect a valid cancellation through 
the return of the entire unearned premium, including any commissions 
which might have been retained out of the same. The agent was en- 
titled to retain only such commission as he should receive out of the 
earned premium. In the case of Devereux vs. Ins. Co., 98 N. C. 6, the 
company canceled the policy a few days after its issue and returned to 
the insured the earned premium less the commissions, and directed its 
agent to return to him the commissions which he had retained, less the 
commissions on the earned premium, which he did, and then brought 
suit against the company for the amount paid. It was held that he was 
entitled only to commissions on the earned premium and there was no 
cause of action. So in the case of American Steam Boiler Co. vs. An- 
derson, 130 N. Y. 134, agents who, after the termination of their agency, 
induced the insured to cancel his policy and reinsure in their new com- 
pany, were compelled to refund to their original employer the same per- 
centage of the commission which they had retained as the premium re- 
turned by the company bore to the original premium. The Court said: 
“The premiums referred to (in the contract for commissions) necessarily 
mean the premiums as provided in the policies on which they are paid. 
If, as in the policies in question, they are specified as being a certain 
sum, yet if they are subject to a future claim in the policy which will 
change the policy and reduce the amount * * * and the amount is 
reduced, then the premiums on that policy as a whole are in the re- 
duced amount.” It was further said that there being no presumption of 
such reduction at first, it might be so treated in the monthly settlement, 
but that settlement must be held subject to such future reduction as 
might occur. 

The obligation of the agent to secure the cancellation by a return 
of premium being established, the only question is whether it might deal 
directly with the insured or was obligated to act through the defendant 
in order to hold the latter legally liable. The relation of the defendant 
seems to have been that of a broker acting for the insured so far as the 
company was concerned. The agreed retention of its commission would 
appear to have been by an arrangement with the agent. It had received 
from the latter and delivered to the insured a contract between the lat- 
ter and the company direct, providing for the cancellation. If its agency 
as such broker had then terminated it was no longer a representative 
of the insured, and payment to it would not cancel the policy even 
though such was a local custom. Grace vs. Ins. Co., 109 U. S. 278; 
Franklin Ins. Co. vs. Sears, 21 Fed. Rep. 290. 

It would seem that the duty of the agent was to make payment di- 
rect to the insured. Whether having done so it was entitled to recoup 
from the defendant would depend on the understanding or agreement 
with it, with which the company would appear to have no concern. 
Any demand on the defendant for a return of commissions prior to such 
cancellation would simply be in its own personal interest. As a repre- 
sentative of the company the agent had no right to hinge the cancella- 
tion on the recovery of such commissions, or on the authority of the 
broker, if doubtful, to receive the premium as a representative of the 
insured for the purpose of cancellation. The right of recovery from the 
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broker, who was presumably familiar with the terms of the policy, would 
therefore appear to be unquestionable unless the agent had so con- 
tracted with it regarding the commission as to disqualify it from insist- 
ing on such return. 


SUPREME COURT OF NEW HAMPSHIRE. 


GRAFTON. 





F. E. & J L. THORP 
v8. 


TNA INS. CO.* 


FIRE INSURANCE—CONSTRUCTION OF CONTRACT. 


It will be presumed that words in a fire insurance policy are used in 
their ordinary sense. 


[For other cases, see Insurance, Cent. Dig § 294; Dec. Dig. § 146.] 


FIRE INSURANCE—PROPERTY COVERED. 


A fire insurance policy, insuring against loss for five years to the 
amount of $400 ‘‘on horses, * * * hay, grain, and produce, con- 
tained in frame barn”, covers any horses contained in the barn dur- 
ing the life of the policy, and is not limited to horses contained in. 
the barn at the time the contract was made. 


[For other cases, see Insurance, Dec. Dig. § 16.] 
ee COVERED— “CONTAINED 


The words “contained in’’, as used in a fire policy insuring against loss 
of horses contained in a frame barn, cannot be construed to cover 
a horse which was kept in a pasture one-eighth of a mile from the 
barn for two months before the loss of the horse by being struck 
by lightning while in the pasture, whether the words be construed 
as “kept in” or not. 


{For other cases, see Insurance, Dec. Dig. § 165.] 
{For other definitions, see Words and Phrases, vol. 2, pp. 1483-1485.] 


Transferred from Superior Court, Grafton County; Pike, 
Judge. 

Action by F. E. & J. L. Thorp against the A2tna Insurance 
Company on a fire insurance policy. Facts agreed. Trans- 
ferred from Superior Court without ruling. Case discharged. 

The policy insured the plaintiffs against loss from fire or 
lightning to the amount of $400 “on horses * * * contained 
in frame barn”. July 29, 1906, a horse owned by the plaintiffs 
~% Decision rendered, April 6.1909. 72Atl Rep.69.. . | 








Fire.] F.E.& J. L. Thorp vs. Atna Ins. Co. 801 


was killed by lightning while in a pasture one-eighth of a mile 
distant from the barn described in the policy and entirely inde- 
pendent thereof. The horse had been in the pasture for two 
months, and had been taken up occasionally during that time. 
In this action the plaintiffs sought to recover for the loss of the 
horse. 


L. ASHTON THorP and LEE C. Assort, for Plaintiffs. 
KELLEY, HARDING & Hatcu, for Defendanis. 


YOounNG, J. 

The defendants agreed to insure the plaintiffs against loss to 
the amount of “$400 on horses, * * * hay, grain, and pro- 
duce contained in frame barn”. It will be necessary, therefore, 
to ascertain what is intended by “contained in’, as used in the 
policy (Stone vs. Ins. Co., 69 N. H. 438, 440, 45 Atl. 235); for 
horses “contained in” the barn are the only ones insured. 

Did the parties intend that the policy should cover the horses 
the plaintiffs had in the barn when the contract was made, or 
those “contained in” it when the loss occurred? The only evi- 
dence relevant to this issue is the language of the policy and the 
character of the property insured. If the words the parties em- 
ployed are capable of the construction that the defendants 
agreed to insure for a term of five years the horses which the 
plaintiffs kept in the barn at the time the policy was issued, that 
is not the effect of the policy, if the language was used as it is 
commonly understood. If the words are given their ordinary 
meaning, the defendants did not agree to insure for a term of 
five years horses which the plaintiffs had in the barn at the date 
of the policy, but horses belonging to the plaintiffs which were 
“contained in” the barn during the life of the policy. Farmers’ 
etc., Ass’n vs. Kryder, 5 Ind. App. 430, 31 N. E. 851,.51 Am. St. 
Rep. 284. There is a presumption that the words were used in 
their ordinary sense, and therefore that the policy was intended 
to cover horses of the latter class. 

This conclusion is strengthened when the language of the 
parties is considered in connection with the character of the 
other property covered by the policy, namely, hay, grain, and 
produce “contained in” the barn. However it may be as to 
horses, it is not probable that the plaintiffs would insure their 
hay, grain, and produce for a term of years. Such commodities 
are constantly changing. What is on hand, at any given time 


is consumed, and a new supply is procured to take its place at 
VoL, XXXVIII.—53. 
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least as often as once a year. Although the plaintiffs might wish 
to carry some insurance on their hay and grain, it is very im- 
probable that they would insure for a term of years the fodder 
on hand at any given time. Yet that is just what they did, if 
they insured the horses “contained in” the barn at the date of 
the policy. The policy should be construed as though it were 
written “$400 on contents of frame barn”, except that in such 
case it would cover any property of the kinds usually kept in 
barns while now it only covers property of the specified kinds. 

Since this is so, the test which determines whether the horse 
in question was covered by the policy is the answer to the in- 
quiry whether it was “contained in” the barn at the time it was 
killed, within the meaning of those words as used in the policy. 
The defendants contend that, to be “contained in” the barn, the 
horse must have been actually in the barn at the time it was 
struck by lightning. Haws vs. Ins. Co., 130 Pa., 113, 15 Atl. 
g15, 18 Atl. 621, 2 L. R. A. 52; Farmers’ etc., Ass’n vs. Kryder, 
supra. On the other hand, the plaintiffs argue that “contained 
in” should be construed to mean “kept in”, or “usually kept in”, 
and that if a horse is “kept in” a barn it is “contained” therein, 
even if it is not there at the time it is killed or injured. Niagara 
Ins. Co. vs. Elliott, 85 Va. 962, 9 S. E. 694, 17 Am. St. Rep. 115; 
Hapeman vs. Ins. Co., 126 Mich. 191, 85 N. W. 454, 86 Am. St. 
Rep. 535; Noyes vs. Ins. Co., 64 Wis. 415, 25 N. W. 419, 54 Am. 
Rep. 631; De Graff vs. Ins. Co., 38 Minn. 501, 38 N. W. 696, 
8 Am. St. Rep. 685; Peterson vs. Ins. Co., 24 Iowa, 494, 95 
Am. Dec. 748. It will not be necessary to decide which conten- 
tion is sound. Even if animals turned out to pasture during the 
day and taken up in the barn at night are “kept in” the barn: 
when they are in fact in the pasture (De Graff vs. Ins. Co.,. 
supra), and if a coat commonly kept in the owner’s house when 
not in use is “contained in” the house while it is at a shop to 
be repaired (Noyes vs. Ins. Co., supra), it cannot be said that a 
horse turned out to pasture for two months is “contained in” 
the barn while it is in fact in the pasture, even if “contained in” 
should be construed to mean “kept in”. A horse turned out for 
the season is “kept in” the pasture. 

If the plaintiffs, instead of turning the horse out to pasture, 
had taken it to Littleton for use during the summer, and it had 
been burned while there, their rights would not be materially 
different from what they are now. In such case it would not be 
claimed that the horse was “kept in” their barn at Lisbon while 
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it was in fact in their barn at Littleton, even if it was occasion- 
ally driven to lisbon and put in the barn there for a night. 
Neither the fact that the plaintiffs kept the horse in their Lis- 
bon barn before it was taken to Littleton, nor the further fact 
that they intended to again keep it there after it was brought 
back, would be relevant to the issue of where it was kept when 
it was killed, if “kept” is given its ordinary meaning, or in fact 
any meaning of which it is fairly capable. 
Case discharged. All concurred. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL, 


The decisions are conflicting as to the construction of the words 
“contained in”, when used in a policy insuring personal property. When 
their meaning was extended by the courts to include property not in 
its described situs, the phraseology in many policies was changed to 
“only while contained in’, or “only while contained in and not else- 
where”, in order to imply warranty as to location. The question in 
all such cases is whether the language was intended to be merely de- 
scriptive, in order to identify the property or a warranty as to the risk. 
The weight of authority seems to be that statements as to location are 
descriptive, or at most warranties in presenti, and not continuing war- 
ranties. But in some courts such statements have been regarded as 
warranties, qualified as to temporary removal in cases where such re- 
moval is involved in the customary use of the property; especially is 
this the case where the latter two of the above phrases have been used. 
When the statement is regarded as merely descriptive, of course any 
removal due to customary use is permissible. L. & L. Ins. Co. vs. 
Graves, 4 Ky. Law Rep. 706. The same rule has been applied where the 
statements have been regarded as continuing warranties, but qualified 
as to the use. Noyes vs. Ins. Co., 64 Wis. 415; Lyons vs. Ins. Co., 14 
R. I. 103. Where, however, they are regarded as limitations of the risk, 
removal involves suspension of the risk. British American Assur. Co. 
vs. Miller, 91 Tex. 414. 

Where neither their use nor usage suggests the temporary removal 
of the property, the designated locality is usually regarded as a limita- 
tion of the risk. Goods insured in a certain described portion of a build- 
ing are not protected when removed to another part. Boynton vs. Ins. 
Co., 16 Barb. (N. Y.) 254. Pumps “contained in” a certain building are 
not covered when removed to another thirty feet away. Harris vs. Ins. 
Co., 58 Iowa 236. In Annapolis, &c., R. R. Co. vs. Ins. Co., 32 Md. 57, 
the rolling stock of a railroad “contained in” car and engine houses 
were not covered when absent. Especially is this true where the re- 
moval is intended to be permanent. Lyons vs. Ins. Co., supra. The 
character of the property is considered in determining the intention of 
the parties. Furniture temporarily stored in another than the desig- 
nated building was not held to be covered in English vs. Ins. Co,, 55 
Mich. 273. On the contrary, in Pelly vs. Assur. Co., 1 Burr 341, the 
furniture of a ship temporarily placed on shore while the vessel was 
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undergoing repairs, this being a usage in such cases, was held to be 
covered. 

In a number of cases the question has arisen in connection with 
live stock, wearing apparel and other property whose ordinary use 
requires its temporary absence from the described cities, and the deci- 
sions have been based on the presumptive intentions of the parties that 
the contract was made subject to such use. In Niagara F. Ins. Co. vs. 
Elliott, 18 Ins. L. J. 628, the policy was on carriages, buggies, hacks, 
&c., “contained in” a livery stable. It was held that the words merely 
designated the place of deposit when not in use or being prepared for 
use, and that a hack temporarily in a shop for repairs was covered. So 
in the case of London & Lancashire F. Ins. Co. vs. Graves, 12 Ins. L. J. 
308, buggies insured while “contained in” a livery stable and similarly 
absent for repairs were held to be covered. The words were a warranty 
as to property whose ordinary use does not require its removal, accord- 
ing to the Court, but when such use requires removal they are words of 
description and warranty to the extent that they should continue in the 
place designated when not absent for purposes incidental to such use. 
Such seems to be the rule favored by principle and reason. In Mills 
vs. Farmers’ Ins. Co., 37 Iowa 4oo, a horse killed while being used in 
the ordinary course of business was held to be covered, and in Peter- 
son vs. Ins. Co., 24 Iowa 494, a horse was similarly held covered when 
placed in a hotel barn over night while drawing hay to market. On 
the contrary, in Bradbury vs. Ins. Ass’n et al., 80 Me. 396, a hack placed 
in a neighboring shop for repair without the consent of the owner was 
held not to be covered. See also on this subject Haus vs. Fire Ass’n, 
114 Pa. St. 431; Wildey vs. Ins. Co., 52 Mich. 446; Trade Ins. Co. vs. 
Barracliff, 45 N. J. L. 543; Holbrook vs. Ins. Co., 25 Minn. 229; Bought 
vs. Ins. Co., 34 Minn. 352; Gorman vs. Ins. Co., 11 W. R. C. L. 224. 


COURT OF CIVIL APPEALS OF TEXAS. 


SCOTTISH UNION & NATIONAL INS. CO. 
v8. 
WEEKS DRUG CO.* 


FORFEITURE—FAILURE TO KEEP ACCOUNTS. 

The inventory of goods on hand taken two or three days before the fire 
cannot take the place of the accounts of cash sales required by the 
policy to be kept by insured. 

[For other cases, see Insurance, Dec. Dig. § 335.] 


FORFEITURE—FAILURE TO KEEP ACCOUNTS. 
The provision in a policy of insurance that insured will keep accounts 





% Decision rendered, April 14,1909. Rehearing denied May 12,1909. 118 S. W. Rep. 1086. 
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showing sales of goods in some place not exposed to fire is material 
to the risk, though insured made an inventory of his goods on hand 
two or three days before the fire. Hence Sayles’ Ann. Civ. St. Supp. 
1897-1904, art. 3096aa, providing that misrepresentations will not 
avoid a policy unless they are material, does not apply. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 
FORFEITURE—INCREASE OF HAZARD—QUESTION FOR 
JURY. 


Whether a single effort by an unknown person to burn the property 
should cause insured to consider it likely to be repeated, making it 
the duty of insured to report same to the company, within a pro- 
vision that the policy shall be void if the hazard be increased by any 
means within the knowledge of insured, is a question for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


FORFEITURE—QUESTION OF LAW OR FACT. 


The failure of insured to keep an account of his cash sales of goods, as 
required by this policy, is a forfeiture of the insurance as a matter 
oi law. 

[For other cases, see Insurance, Dec. Dig. § 335.] 


CONDITIONS OF POLICY—WAIVER OF FORFEITURE. 


Under the provisions of a policy that insured should submit to exam- 
ination by any person appointed by the company and that the company 
should not be held to have waived any condition of the policy or 
any forfeiture thereof, where a policy on a stock of goods was for- 
feited by failure of insured to keep an account of cash sales as re- 
quired, such forfeiture was not waived by requiring insured to sub- 
mit to several examinations. 


[For other cases, see Insurance, Dec. Dig. § 388.] 


Appeal from District Court, Nacogdoches County; James I. 
Perkins, Judge. 

Action by the Weeks Drug Company against the Scottish 
Union & National Insurance Company. From a judgment for 
plaintiff, defendant appeals. Reversed. 


June C. HARRIS and CRANE, GILBERT & CRANE, for Abp- 
pellant. 
S. W. Blount and Kine & Srrone, for Appellee. 


JamEs C. J. 

The action is one upon a fire insurance policy on goods in ap- 
pellee’s drug store. The court directed the jury to find for the 
appellee. 

The contract contained the following provisions :— 

“Tron-Safe Clause. The following covenant and warranty is 
hereby made a part of this policy :— 

“(1) The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless 
such inventory has been taken within twelve calendar months 
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prior to the date of this policy, one shall be taken in detail within 
thirty days of issuance of this policy, or this policy shall be null 
and void from such date, and upon demand of assured the un- 
earned premium from such date shall be returned. 

“(2) The assured will keep a set of books, which shall clearly 
and plainly present a complete record of business transacted, in- 
cluding all purchases, sales and shipments, both for cash and for 
credit, from date of inventory, as provided for in first section of 
this clause, and also from date of last preceding inventory, if 
such has been taken, and during the continuance of this policy. 

“(3) The assured will keep such books and inventory, and also 
the last preceding inventory, if such has been taken, securely 
locked in a fireproof safe at night, and at all times when the 
building mentioned in this policy is not actually open for busi- 
ness, or failing in this, the assured will keep such books and in- 
ventories in some place not exposed to a fire which would de- 
stroy the aforesaid building, and unless such books and inven- 
tories are produced and delivered to this company for examina- 
tion, this policy shall be null and void, and no suit or action shall 
be maintained hereon; it is further agreed that the receipt of 
such books and inventories and the examination of the same 
shall not be an admission of any liability under the policy, nor a 
waiver of any defense of the same.” 

The policy was dated July 22, 1907. Appellee had taken an 
inventory on May I, 1907, within twelve months prior to the is- 
suance of the policy. The books kept by appellee failed to show 
any entry in the books of the cash sales from November 23, 
1907, to the date of the fire, which occurred on the night of 
January 3, 1908. The sales for the month of December were 
usually from 50 to 75 per cent more than any other month in 

the year. This is the undisputed testimony. 

It is contended by appellee: That an inventory of the goods 
on hand, which was taken and completed on January 1, 1908, 
two or three days before the fire, and testified to as complete 
and true, rendered such cash account unnecessary and imma- 
terial in arriving at the amount of the loss; also, that the pro- 
visions of the act of 1903 (article 3096aa, Sayles’ Ann. Civ. St. 
Supp. 1897-1904) made the keeping of such items of the cash 
account not material to the risk, in view of said subsequent in- 
ventory. 

The first of these positions cannot be sustained. The inven- 
tory was not, in any sense, a substitute for what was stipulated 
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should be evidenced by the books. The second is also unten- 
able. The peculiar wording of the statute makes it apply only 
to the truth or falsity of answers or statements in the application 
or contract, and not what was agreed in the contract to be per- 
formed. The case of Ins. Co. vs. Whitaker, 112 Tenn. 151, 79 
S. W. 121, 64 L. R. A. 451, 105 Am. St. Rep. 916, did not in- 
volve a statute worded as this one. The contract was clearly 
violated by the failure to record the cash sales in the books for 
the period named, and the consequence of this breach is writ- 
ten in the contract itself as shown in clause 3, which plaintiff 
must abide by, having agreed to it, unless appellant has waived, 
or is estopped from insisting upon, the requirement, which is a 
matter that will be discussed further on. 

At this place we may mention another breach of the policy 
claimed by appellant; it being in reference to this provision: 
“The entire policy * * * shall be void * * * if the haz- 
ard be increased by any means within the control or knowledge 
of the insured.” The testimony of Mr. Weeks the president of 
the drug company showed that he became informed a few nights 
before the fire in question during such night that an attempt 
had been made upon the premises, in an upstairs plunder room, 
to burn the house. This consisted of finding two candles in a 
box of trash and excelsior, that one of the candles was burning 
and the other had burned out, and that, if he had been five 
minutes later in discovering this situation, the house would have 
burned up and he believed somebody was trying thereby to burn 
the building, and he did not notify the appellant nor its local 
agent of this. We would not undertake to hold that this was a 
breach of said provision, as a matter of law. A continuing dan- 
ger, if known, would probably have come within the provision; 
but whether or not a single effort to burn the house would cause 
one to consider it likely to be be repeated until successful would 
involve a presumption of fact, which should always be left to the 
jury. 

But we are of opinion that the failure to make entry of the 
said cash items upon the books was, as a matter of law, a breach 
of the contract which avoided it according to its own plain pro- 
visions, unless appellant waived or has estopped itself from set- 
ting it up. The evidence was: That three days after the fire 
the adjuster of appellant and the adjusters of other companies 
who had issued policies on this stock came to Nacogdoches and 
called upon Mr. Weeks, president of appellee, to meet them and 
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bring his books, policies, inventories, etc., for examination. He 
did so, and testified that he had there his ledger, and all the 
policies and the inventories but did not have his cash book there. 
That a few days later Mr. Thompson, adjuster and attorney for 
appellant, came to Nacogdoches and notified appellee, fixing time 
and place, to submit to an examination under oath in reference 
to the loss and to have and produce at such examination all 
policies carried by appellee, and all books of accounts, inven- 
tories, invoices, and records, stating in said notice: “You are 
notified that, in making this demand and in holding said exami- 
nation, it is not the purpose or intention of either of said com- 
panies to thereby admit a liability for said loss, nor to waive any 
condition or provision of said policies or either of them, or any 
forfeiture thereof, if any such exists.” Mr. Thompson fully ex- 
amined Mr. Weeks until midnight, with his books, and if the 
facts now claimed as forfeitures, viz., the absence of said cash 
entries in the books, and the attempted burning a few days be- 
fore this fire, were not made known to appellee in the first ex- 
amination before mentioned, they became known in this exami- 
nation by Mr. Thompson. Mr. Thompson left, stating he would 
return later and complete the examination, and he returned on 
January 24th and subjected Weeks and his books to another 
or further examination under oath with stenographer, and left 
without any intimation of what the insurance company would 
do or claim, and that to protect its rights under the policy “ap- 
pellee was by said conduct of the company, in failing to say 
whether it would pay the policy or claim forfeiture of same, 
compelled to go to considerable expense and labor in employ- 
ing and making out proof of loss of property under the terms of 
the policy, which proof consisted of ten pages of typewritten 
matter. That a copy of this proof was handed to the agent of 
appellant on February 22d, and that on the 27th the appellant 
notified appellee of its claim of forfeiture and nonliability by 
reason of such alleged breaches; there being no pretense that 
appellee consented not to claim a waiver by reason of such acts.” 
The above in quotation marks is copied from the brief of ap- 
pellee. 

Appellee claims that the acts of appellant, in treating the 
policy as valid, were repeated three times with knowledge, after 
the first time, of the breaches now complained of, and there 
being no pretense that appellee consented to waive his right to 
claim the legal consequence of such conduct, and these facts be- 
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ing undisputed, it follows that the forfeiture was waived, and 
cites the case of Ins. Co. vs. Evants, 25 Tex. Civ. App. 300, 61 
S. W. 536, as in point. In that case it does not appear that the 
contract of insurance contained any such provision as we find 
in this one, and set forth above in the iron-safe clause. Nor 
the following, which is also in the contract: ‘The insured, as 
often as required, shall exhibit to any person designated by this 
company * * * and submit to examinations under oath by 
any person named by this company and subscribe the same and 
as often as required shall produce for examination all books 
of account, bills, invoices and other vouchers, or certified copies 
thereof if originals be lost, at such reasonable place as may be 
designated by this company or its representatives, and shall per- 
mit extracts and copies thereof to be made.” And further: 
“This company shall not be held to have waived any provision 
or condition of this policy or any forfeiture thereof by any re- 
quirement, act or proceeding on its part relating to the appraisal 
or to any examination herein provided for.” 

Nothing could be plainer than that appellant had the right to 
conduct the examinations it did, without thereby subjecting it- 
self to any claim of waiver or estoppel, as is contended for by 
appellee. As stated in American Cent. Ins. Co. vs. Nunn, 98 
Tex. 195, 82 S. W. 499: ‘There was nothing in the facts that 
transpired at the examinations which was calculated to mislead 
appellee in any respect.” Nothing by word or act was done in 
the examinations that signified that appellant would waive any 
right. The case just cited, by the Supreme Court of this state, 
is in point, and deals with the very provisions involved in this 
case, 

The undisputed evidence showing such breach of the contract 
by appellee as entitled appellant to claim nonliability, and there 
having been no waiver or estoppel with reference to such breach, 
the instruction should have been of a verdict for appellant; and 
we conclude that the judgment should be reversed, and judg- 
ment here rendered for appellant. 

Reversed and rendered. 
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COURT OF CIVIL APPEALS OF TEXAS. 


MECCA FIRE INS. CO. or Waco. 
v8. 


WILDERSPIN.* 


FINDINGS OF POLICY—MORTGAGE ON PART OF PROPER- 
TY—“SUBJECT OF INSURANCE”. 

An insurance policy on household goods, which provided that it should 
be void if the subject of insurance, being personal property, should 
be or become incumbered by a chattel mortgage, is not rendered 
void by a mortgage on a part of the property at the time the policy 
was executed, where the value of the unincumbered portion exceeds 
the amount of the insurance on all the goods, as “subject of insur- 
ance” means all property covered by the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 829,841; Dec. Dig. § 330.] 


INTEREST ON AMOUNT OF LOSS. 

Under a policy of insurance, giving the insurance company ninety days 
after proof of loss in which to pay the loss, interest on the amount 
due will not begin to run until the expiration of the ninety days. 


[For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 508.] 


Appeal from Tarrant County Court; John L. Terrell, Judge. 

Action by A. K. Wilderspin against the Mecca Fire Insurance 
Company of Waco. Judgment for plaintiff, and defendant ap- 
peals. Modified and affirmed. 

The suit was on a fire insurance policy for $500 written and 
dated March 1, 1907, covering certain household goods de- 
stroyed by fire March 18, 1907. By its terms the policy was to 
continue in force during the three years next following its date. 
The premium on it amounted to $10, $6 of which was paid by 
appellee to appellant’s agent, Lovejoy, on the day the policy was 
written, and the remainder of which he agreed to pay about 
April 1st following. After the policy was written, possession 
thereof was retained by the agent, to hold, he testified, for the 
insurance company until the remainder of the premium should 
be paid, or appellee testified, for safe-keeping and for his ac- 
commodation. After the goods had been destroyed, but on the 
day they were destroyed, appellee tendered to the agent the 
balance then remaining unpaid of the premium, and demanded 
that possession of the policy be delivered to him. First refusing 
to do so, the agent finally received and receipted appellee for 


% Decision rendered, April 22, 1909. Rehearing denied, May 13, 1909. 118 S. W. Rep. 1131. 
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the $4 tendered, and at the same time turned the policy over to 
him. Before turning over the policy to appellee the agent testi- 
fied, but after it was turned over to him, appellee testified, the 
agent indorsed on same as follows: “This policy was delivered 
March 18, 1907.” At the time the policy was written, and at the 
time the goods were destroyed, a portion of them was incum- 
bered by mortgages; but the value of the unincumbered portion 
thereof exceeded the amount of the insurance on all the goods. 
By its terms the policy was to be void if the “subject of insur- 
ance should be or become incumbered by a chattel mortgage”. 
The cause was submitted to a jury on special issues, with refer- 
ence to which the judgment recites as follows: “* * * Andit 
being agreed in open court by counsel that there are only two is- 
sues of fact to be determined by the jury and one of law by the 
court, said two agreed special issues were submitted to the 
jury”, etc. The special issues submitted were: (1) “Did Love- 
joy hold the policy in question at the time of the fire as the 
agent of Wilderspin or as the agent of the insurance company ?” 
The jury answered: “He held it as the agent of Wilderspin.” 
(2) “Did Wilderspin represent to Lovejoy that he was the sole 
owner of the property described in the policy?” The jury an- 


swered: “No.” This appeal is prosecuted from a judgment in 
favor of appellee against appellant for the sum of $500 and in- 
terest thereon at the rate of 6 per cent per annum from June 20, 


1907. 


W. L. Eason, for Appellant. 
Cook & ORR, for Appellee. 


WILLSON, C. J. (after stating the facts as above). 

We do not agree with appellant that, because it appears that 
a portion of the property covered by the policy was incumbered 
by mortgages, it should be held to be void. The proviso in the 
policy referred to by appellant as demanding such a holding is 
as follows: “This policy * * * shall be entirely void * * * 
if the subject of insurance be personal property and be or be- 
come incumbered by a chattel mortgage.” Construing strictly 
the language of the clause in the contract quoted, the phrase 
“subject of insurance” should not be held to mean less than all 
the property covered by the policy. Giving it such a meaning, 
the policy was not void, for the greater portion of the property 
insured was not in any way incumbered. That to avoid a for- 
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feiture of rights acquired under such a contract the phrase re- 
ferred to should be construed to carry the meaning indicated 
seems to be fairly well settled by the decisions of the courts of 
this state. Bills vs. Hibernia Ins. Co., 87 Tex. 547, 29 S. W. 
1063, 29 L. R. A. 706, 47 Am. St. Rep. 121; Hartford Fire Ins. 
Co. vs. Walker (Tex. Civ. App.) 60 S. W. 825; Id., 94 Tex. 473, 
61 S. W. 711; North British & Mer. Ins. Co. vs. Freeman (Tex. 
Civ. App.) 33 S. W. 1091; Georgia Home Ins. vs. Brady (Tex. 
Civ. App.) 41 S. W. 516. 

It is insisted that the court should not have submitted to the 
jury as an issue to be determined by them a question as to 
whether, while holding the policy, Lovejoy was acting as appel- 
lee’s or appellant’s agent, but instead should have submitted to 
them a question as to whether the policy had been delivered to 
appellee prior to the fire or not. From the recital in the judg- 
ment it appears that the issue so submitted in open court was 
agreed to by the parties as one of the only two issues of fact in 
the case. This being true, neither of the parties should be heard 
to complain of the action of the court in submitting it. Rule 47 
for district courts (67 S. W. xxiv.). For a like reason, the com- 
plaint made that the evidence was not sufficient to support a 
finding that the property destroyed was worth as much as $500 
will not be considered. The agreement that the issues of fact 
submitted were the only ones in the case should be treated as an 
admission that the property destroyed was worth the sum it was 
alleged in the petition to be worth. 

The judgment in appellee’s favor was for interest on the sum 
recovered from June 20, 1907. By a term in the policy appellant 
was not bound to pay on account of a loss covered by it until 
ninety days after it had been furnished with proof of such loss. 
It was not furnished with such proof until May 7, 1907. There- 
fore the judgment should have been for interest from August 
6, instead of from June 20, 1907. Queen Ins. Co. vs. Jefferson 
Ice Co., 64 Tex. 578; 4 Cooley’s Briefs on Ins. p. 3838. 

It will be so reformed as to adjudge interest on the amount 
of the recovery from August 6, 1907, and as so reformed will be 
affirmed. The costs of this appeal will be adjudged against ap- 
pellee. 





Utica Canning Co. vs. Home Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, FOURTH DEPARTMENT. 


UTICA CANNING CO. ) 


vs. 
HOME INS. CO.* \ 


PROPERTY COVERED—GOODS HELD IN TRUST OR ON 
COMMISSION. 


A fire policy issued by defendant covered merchandise, the property of 
the assured, or held by them in trust or on commission, contained 
in their warehouse. Plaintiff sold goods to assured, but the sale 
was rescinded, on condition that no claim should be made against 
plaintiff for breach of contract, and also on condition that assured 
would store the goods for such reasonable time as would enable 
piaintiff to resell them; the only charge to be made by assured be- 
ing ior cartage and freight in case of resale. Held, that assured 
were bailees for hire as to plaintiff's goods, and that the same were 
covered by the policy. 

[For other cases, see Insurance, Dec. Dig. § 421.] 


Appeal from Trial Term, Oneida County. 

Action by the Utica Canning Company against the Home 
Insurance Company. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 

Argued before McLennan, P. J., and Spring, Williams, Kruse, 
and Robson, JJ. 

McLENNAN, P. J. 

The material facts are not in dispute, and are stated in the 
opinion. 

In August, 1907, Lewis De Groff & Son, wholesale grocers, 
jobbers and warehousemen, doing business in the city of New 
York, entered into contracts with the plaintiff for the purchase 
of all the No. 1 and No. 2 refugee beans which the plaintiff had 
packed or would pack up to and including August 16 and 17, 
1907, the date when shipment was agreed to be made, and De 
Groff & Son agreed to pay therefor $1.75 a dozen for the No. 1’s 
and $1.40 a dozen for the No. 2’s, f. 0. b. New York. The Sau- 
quoit Canning Company, made a party defendant upon the trial 
(it being agreed that the complaint and answer should be 
amended accordingly), was engaged in the same business and 
was under the same management as the plaintiff, and the con- 
tract of purchase made by De Groff & Son was understood to 


*% Decision rendered, May 5,1909. 116 N. Y. Sup. 934. 
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include the beans owned by the Sauquoit Company, as well as 
those owned by the plaintiff, although the title to the same was 
separate and distinct. The sale was not made by sample, but 
was a sale of a well-known trade article by a trade name. Pur- 
suant to the agreement of purchase so made between De Groff 
& Son and the plaintiff, beans belonging to the plaintiff of the 
value of $816.20, and beans belonging to the Sauquoit Company 
of the value of $621.80, were shipped to De Groff & Son under 
such contract of purchase, where they arrived prior to August 
22d, and were by De Groff & Son received and placed in their 
warehouse in the city of New York. The beans thus shipped 
were stored as one lot, practically as if purchased from a single 
seller, both lots being alike and not distinguishable from each 
other. A few days after the beans had been received by De 
Groff & Son and placed in their warehouse, they made com- 
plaint to the plaintiff that the beans were not of such quality as 
they supposed they were buying, and, in substance,. that they 
did not fulfill as to quality the requirements of the contract of 
purchase, and De Groff & Son indicated their desire or purpose 
of repudiating or canceling such purchase by them. Thereupon 
such negotiations were had between De Groff & Son and the 
plaintiff that it was consented by the plaintiff that the contract 
of purchase might be rescinded, upon condition, however, that 
no claim should be made by De Groff & Son against the plain- 
tiff as for breach of contract, and also upon condition that De 
Groff & Son would continue to store the beans in their store- 
house, without cost to the plaintiff, for such reasonable time as 
would enable plaintiff to resell the same. The only charge to 
be made by De Groff & Son in case of such resale and upon re- 
ceiving orders of shipment from the plaintiff was the cartage 
and freight charges. Under such stipulation and agreement the 
matter of dispute between De Groff & Son and the plaintiff was 
settled, and the beans were permitted to remain in the ware- 
house of De Groff & Son under and pursuant to such agree- 
ment. Thereafter, and on the 23d day of September, and, while 
the beans in question were thus being stored in the warehouse 
of De Groff & Son, a fire occurred in such warehouse which re- 
sulted in injury to the beans owned by the plaintiff in the sum of 
$737.43 and to the beans owned by the Sauquoit Company in 
the sum of $542.82, and the question presented by this appeal is 
whether or not the plaintiff is entitled to recover the loss sus- 
stained by it because of such fire. 
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At the time of the fire Lewis De Groff & Son were insured 
against loss by fire in the amount of $140,000 by policies issued 
by sixteen different insurance companies; defendant being one 
of them. The defendant had issued to De Groff & Son ‘two 
policies of $5,000 each. All of the policies so issued and in force 
at the time of the fire were the standard New York policies and 
were exactly alike, except as to the names of insurers and 
amounts and each had a typewritten slip pasted thereon and 
which was made a part thereof, indicating the risks which the 
policy covered, which was as follows :— 

“On merchandise hazardous, not hazardous and extra-hazard- 
ous, including boxes, labels and other supplies, the property of 
the assured, or held by them in trust or on commission, or sold 
but not removed, contained in the brick building situate No. 75 
Beach Street, and Nos. 386-388 Washington Street, borough of 
Manhattan, city of New York.” 

The whole loss on the contents of the warehouse owned by 
De Groff & Son was $88,325.11, and settlement was made upon 
that basis with all of said insurance companies, each paying its 
preportionate share. Such settlement was made by the defend- 
ant with actual knowledge on the part of each of said insurance 
companies of plaintiff’s claim. The plaintiff and the Sauquoit 
Company served proofs of loss in proper time and on the 18th 
day of November, 1907, upon the defendant and upon each of 
the other insurance companies, and the loss sustained by De 
Groft & Son was not settled, and payment was not made there- 
for until December 30, 1907. Upon the payment to De Groff & 
Son of the amount of their loss by the defendant and by all the 
othe: companies they consented to the cancellation of the poli- 
cies issued by them and gave their receipt, which was indorsed 
upon each of such policies, and were exactly alike, except as to 
name and amount as follows :— 

“$3,154.47. New York, December 30, 1907. 

“Received of Home Insurance Company of New York three 
thousand one hundred fifty-four and 47/1oo dollars in full for 
loss and damage by fire of 23d September, 1907, to property 
covered by this policy, and policy is hereby canceled from this 
date. Lewis De Groff & Son, 

“A. R. Pierson.” 

As we have seen, such settlement and cancellation of the poli- 
cies issued by the said insurance company was made with De 
Groff & Son with full knowledge on the part of said insurance 





816 Insurance Law Journal. [July, 1909. 


company of plaintiff's loss and of the loss of the Sauquoit Can- 
ning Company, proofs of loss having been served by the plaintiff 
and the Sauquoit Canning Company on all of said insurance 
companies on November 18, 1907, and the settlement with De 
Groff & Son and the assumed cancellation of such policies did 
noi occur until December 30, 1907, and was made, as we have 
seen, with full knowledge of plaintiff's loss and demand. 

The plaintiff and the defendant Sauquoit Company made de- 
mand on De Groff & Son that they include the value of the 
goods of plaintiff and of the Sauquoit Canning Company de- 
stroyed by the fire in their proofs of loss and collect the same 
from the insurance companies for their benefit; but De Groff 
& Son refused so to do. Prior to the bringing of this action, 
plaintiff made demand upon said De Groff & Son to bring a suit 
on said policies for the plaintiff's benefit, or, in lieu thereof, to 
peimit the plaintiff to sue in the name of said De Groff & Son 
on said policies, and said De Groff & Son refused to bring such 
suit or to allow the use of their name. Thereupon this action 
was brought by the plaintiff against the defendant insurance 
company to recover the proportionate share of the loss sustained 
by the plaintiff, which the defendant became obligated to pay, 
assuming plaintiff's goods were protected against loss by fire 
under the policy issued by the defendant. 

The learned trial court has found upon competent and suffi- 
cicnt evidence that the sound value of both lots of beans at the 
time of the fire was $1,437.80; that the value of the salvage of 
both lots was $151.71, which should be divided eqally between 
both owners; and that the net loss to the plaintiff occasioned 
by the fire was $737.43, and that the share of such loss which 
should be paid by the defendant insurance company because of 
the two policies issued by it of $5,000 each is 10/140 of said $737,- 
43, plaintiff's net loss, with interest from September 23, 1907, 
or $52.67, with interest thereon from the date of the fire, for 
which amount judgment was rendered against the defendant 
with costs. 

Under the facts disclosed, we think it clear that Lewis De 
Groff & Son were bailees for hire as to the plaintiff's goods, and 
that, under the slip attached to defendant’s policies, it had in- 
sured plaintiff's goods, and was liable to it for the damages 
sustained by reason of the fire. The general rule of law is 
stated in 13 Am. & Eng. Ency. of Law, p. 216, as follows — 
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This form of policy (on goods in trust or on commission) is 
similar in its legal effect to the policy for whom it may con- 
cern, and it arises in much the same way. The insurance is 
taken out by an agent, consignee, or third party, and inures 
to the benefit of the real owner of the goods, who need not 
have given original authority therefor, nor need he adopt the 
policy prior to a loss; but an adoption within a reasonable 
time after the loss is sufficient to bind the insurer. * * * 
A policy on goods held in trust or on commission will cover 
all the goods with which the party procuring the policy is in- 
trusted, and is not confined to goods held in trust in the strict 
technical sense, but extends to ordinary bailments. Nor does 
the policy apply simply to the personal interest of the one who 
takes out the insurance but to the whole value of the goods. 
The rule thus stated is amply supported by authority. De 

Forest vs. Fulton Fire Ins. Co., 1 Hall (N. Y.) 94; Lee vs. 
Adsit, 37 N. Y. 78; Waring vs. Indemnity Fire Ins. Co., 45 N. 
Y. 606, 6 Am. Rep. 146; Home Ins. Co. vs. Warehouse Co., 93 
U. S. 527, 23 L. Ed. 868. We think the case of Burke vs. Con- 
tinental Ins. Co., 184 N. Y. 77, 76 N. Y. Supp. 1086, is not in 
conflict with the decisions to which attention has been called. 
In that case the assured held goods for the owner and by spe- 
cial contract was to be liable for their safe storage, etc., except 
loss by fire, and, while the court approved the earlier decisions 
on the subject, it held that the goods were not protected against 
loss by fire owing to the limitation clause in the policy and in 
plaintiff's own contract with the assured. 

In the case at bar we think it clear that under the terms of 
the policy it was intended by the defendant that everything 
which De Groff & Son should have in their warehouse in the 
course of their business was to be insured and this would seem 
to be the only puropse of the slip or clause which was added to 
the policy. Such slip was added to obviate the necessity of cov- 
ering all sorts of different bailments with separate policies. 
We think that the fair interpretation and meaning of the poli- 
cies was that they were intended to cover whatever property De 
Groff & Son had in their warehouse in the course of their busi- 
ness. Plaintiff’s goods were there in the course of such busi- 
ness, the goods were lost and the plaintiff is now entitled to the 
protection of the policies. De Groff & Son were bailees of 
plaintiff’s goods for hire, and under the authorities to which we 
have called attention we think it clear that the defendant was 


liable to the ow=c7s of such goods for the loss which occurred 
Vou XXXVIII.—54. 
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to them by reason of the fire against which they were insured 
by the policies issued to De Groff & Son. 

We think there is no force in the objection made to the evi- 
dence and the exceptions taken thereto tending to show the 
relations which existed between De Groff & Son and the plain- 
tiff in respect to the manner in which the goods of the plaintiff 
came into the possession of De Groff & Son and were held by 
them at the time of the fire. The other exceptions, to which at- 
tention has been called, have been considered, and we conclude 
that they present no error which requires a reversal of the judg- 
ment, 

We therefore reach the conclusion that the judgment appealed 
from should be affirmed, with costs. 

Judgment affirmed, with costs. All concur, except Spring, J.,. 
who dissents. 


SUPREME JUDICIAL COURT OF MAINE. 


ROLFE 
v8. 


PATRONS’ ANDROSCOGGIN MUT. FIRE INS. CO.* 


ARBITRATION AND AWARD—SETTING ASIDE—EVIDENCE— 
SUFFICIENCY. 

In the case at bar, the court is not satisfied that the evidence adduced 
by the plaintiff is of such clear and convincing character as to over- 
come the presumption in favor of the validity of the award, and 
sustain a decree in favor of the plaintiff. 

[For other cases, see Insurance, Cent. Dig. §§ 1430-1434; Dec. Dig. § 
574-] 

(Official. ) 


Report from Supreme Judicial Court, Knox County, in 
Equity. 

Bill by Nettie Rolfe against the Patrons’ Androscoggin Mu- 
tual Fire Insurance Company. Case reported to the law court. 
Bill dismissed. 

Bill in equity brought to set aside an award made by referees 


~% Decision rendered, Dec. 30, 1908. 72 Atl. Rep. 732. 
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in a fire insurance matter. The defendant demurred and an- 
swered. The demurrer was overruled and the defendant ex- 
cepted. The cause was then tried to a jury and a verdict 
rendered. The case was then reported to the law court, with 
the stipulation that “upon the whole case the court is to render 
judgment in accordance with the rights of the parties”. 

The case is stated in the opinion. 

Argued before Emery, C. J. and Whitehouse, Savage, Pea- 
body, Spear, and Bird, JJ. 


ARTHUR S. LITTLEFIELD,for Plaintiff. 
Joun A. Morr, for Defendant. 
BrrD, J. 

This is a bill in equity to set aside an award. The plaintiff and 
defendant are parties to a policy of insurance of the Maine 
standard form, to whch was annexed a rider containing a pro- 
vision to the effect that the liability of the defendant shall not 
exceed the sum of $900 (the amount of the policy) nor more than 
two-thirds of the actual destructible value of the property at 
the time the loss may happen. In the month of July, 1906, and 
within the term of the policy, the property insured was totally 
destroyed by fire. Failing to agree, the parties entered into an 
agreement in February, 1907, by which E. L. Philoon, chosen 
by defendant, and John L. Hilt, chosen by plaintiff, were se- 
lected as referees (the appointment of a third being waived) “to 
examine into, consider and appraise the amount of loss or dam- 
age, if any, by said fire to the property described in said policy”, 
and make their award, which, when signed by the referees, 
should be conclusive and final upon the parties as to the amount 
of loss and damage. The referees heard the parties and their 
respective counsel and by an award signed by both referees and 
dated the 11th day of May, 1907, “determined the amount of 
loss and damage referred to in the foregoing submission to be 
$850”. The bill of complaint filed February 25, 1907, alleges in 
paragraph 4 upon information that the sum found and inserted 
in the award was never agreed upon by the referees as the total 
amount of the loss to the premises, but was agreed upon as the 
part of the total loss which the defendant by its policy agreed 
to pay; that the award as signed does not represent any agree- 
ment or conclusion reached by the referees, but that the award 
“was signed, and was intended to be the sum representing two- 
thirds of the total loss or damage by fire, and not the full amount 
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thereof”; and that the award was signed by accident and mis- 
take by the referees, and does not represent their finding. 

The defendant demurred to the bill ,and especially to the alle- 
gation of paragraph 4. The demurrer was overruled, and de- 
fendant excepted. The ruling was correct, as the bill sets forth 
a mutual mistake of the referees in properly setting out in the 
award the sum by them agreed upon. The answer of defendant 
denies all the allegations of paragraph 4 of the bill. No replica- 
tion appears to have been filed. 

At the last January term of the court in the county where the 
bill is pending the following issue of fact was submitted to a 
jury: “Did John L,. Hilt at the time he signed the award under- 
stand and intend and agree that the amount specified in the 
award of $850 was the total amount of the loss or damage by 
fire to the property described in the policy or the amount which 
Mrs. Rolfe the insured, was to receive for her loss under the 
terms of the policy.” To this inquiry the jury made answer: 
“The amount Mrs. Rolfe was to receive for her loss.” 

The case now is before this court upon report which in- 
cludes all the evidence submitted to the jury, with the stipulation 
that “upon the whole case judgment is to be rendered in accord- 
ance with the rights of the parties”. 

It is well settled that the verdict of a jury upon an issue framed 
in equity is merely advisory, and must be such as shall satisfy 
the conscience of the court to found a decree upon. Otherwise 
it will be set aside. The vital question presented is whether 
there be sufficient legal evidence to sustain a decree in favor of 
complainant. Larrabee vs. Grant, 70 Me. 79, 83; Metcalf vs. 
Metcaif, 85 Me. 473, 478, 27 Atl. 457; Duffy vs. Ins. Co., 94 Me. 
414, 47 Atl. 905; Redman vs. Hurley, 89 Me. 428, 434, 36 Atl. 
900. 

Every presumption is in favor of the validity of an award, and 
the burden of proof is upon the party who would impeach it to 
show the grounds for such impeachment (Burchell vs. Marsh, 
17 How. 344, 351, 15 L. Ed. 96; Bigelow vs. Newell, 10 Pick. 
348, 354), and the evidence must be clear and convincing (Young 
vs. Kinney, 48 Vt. 22). See, also, Fessenden vs. Ockington, 74 
Me. 123, 125; Linscott vs. Linscott, 83 Me. 384, 387, 22 Atl. 
253; Bridgeport vs. Eiserman, 47 Conn. 34, 37. 

The answer, as we have seen, denies any mistake. The evi- 
dence submitted consisted of the testimony of the two referees 
and of other witnesses offered as tending to corroborate one or 
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the other of the referees. The testimony of the referee sum- 
moned by complainant is to the effect substantially that he in- 
tended in signing the award to fix the sum which complainant 
is to be paid by defendant or two-thirds of the entire destructi- 
ble loss, while the other summoned by defendant testified that 
the sum named in the award was the amount of the total loss, 
two-thirds of which would be payable to complainant. No ad- 
vantage will follow a detailed discussion of the evidence. Nor 
is it needful to consider whether, if each of the principal wit- 
nesses be correct, the mistake is such as may be remedied in a 
court of equity. Assuming, without expression of opinion, that 
it might be, a careful examination of the evidence does not 
satisfy the court that the evidence of the referee testifying in 
behalf of complainant and that uncorroborated is of such clear 
and convincing character as to overcome the presumption in 
favor of the validity of the award and sustain a decree in favor 
of complainant. Nor is it the opinion of the court that the issue 
should be submitted again to a jury. 

The verdict is set aside and the bill dismissed for want of 
equity and lack of evidence to show otherwise. 

Decree to be entered accordingly. 


FIREMEN’S FUND INS. CO. VS. HELLNER.* 


(Supreme Court of Alabama.) 


CANCELLATION OF POLICY—QUESTION FOR JURY. 

In an action on an insurance policy, which defendant claimed had been 
canceled by it under the terms of the policy, whether defendant’s 
agent complied with instructions from the company to cancel the 
policy held for the jury. 


Fost cases, see Insurance, Cent. Dig. §§ 1734, 1735; Dec. Dig. § 


CANCELLATION OF POLICY. 

The receipt by the agent of an insurance company of a telegram direct- 
ing him to cancel certain policies did not of itself operate to cancel 
them; some affirmative act by the agent being necessary to effect a 
cancellation. 


[For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.] 


REGULATIONS—VALIDITY. 


Code 1907, § 4504 (Code 1896, § 2619), providing that, where an insur- 
ance company is a member of a tariff association, its policies shall 





* Decision rendered, April 15, 1909. 49 S. Rep. 297. 
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be construed to mean that the persons insured may, in addition to 


the actual loss, recover 25 per cent of the amount of such actual loss, 
is constitutional and valid. 


[For other cases, see Insurance, Cent. Dig. § 34; Dec. Dig. § 27.] 


STATUTORY REGULATIONS—CONSTRUCTION—PENALTIES. 


Such statute authorizes a recovery in the nature of a penalty of 25 per 
cent of the loss covered by the policy, and not of the loss sustained, 
but not recovered by the policy. 


[For other cases, see Insurance, Cent. Dig. § 34; Dec. Dig. § 27.] 


a OG - 


BENNETT VS. ETNA INS. CO.* 


(Supreme Judicial Court of Massachusetts. 

























Worcester.) 


FIRE INSURANCE—STATEMENT AS roe LOSS—CONDITION 
PRECEDENT TO RIGHT TO RECOV 
Rendering a statement forthwith, setting a en value of the prop- . 
erty insured, the interest of the insured therein, etc., as required by 
the policy, is a condition precedent to the right to recover for a 
loss. 


, other cases, see Insurance, Cent. Dig. §§ a Dec. Dig. § 
12.] 


FIRE a a UNDER POLICY—ACTS OF AS- 
SURED—EFFEC 

Assured cannot, by actin negligence, misconduct, or omission 
of any kind, enlarge his own or his creditors’ rights, or diminish the 
rights of the company under the policy. 

{For other cases, see Insurance, Cent Dig. §§ 1328-1336; Dec. Dig. § 
539.] 


FIRE INSURANCE—STATEMENT OF LOSS—FAILURE TO 
RENDER FORTHWITH—EFFECT 


When insured was adjudicated a bankrupt fifty-one days after a fire, he 
: had Jong since lost all his rights by his failure to render a statement 


forthwith as to the loss, as required by the policy. 
io {For a cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 
. 539. 


* Decision rendered, May 17,1909. 88 N. E. Rep. 335. 
—————— oe @—_—_——_ 


W. P. HARPER & CO. VS. GINNERS’ MUT. INS. CO. 
(No. 1,475.)* 
(Court of Appeals of Georgia.) 


RENEWAL CONTRACT—COMPLETION. 


Where an insurance company makes a proposal by letter to renew a 
policy of insurance on terms and conditions stated in the latter, and 
the insured retains the policy, but makes no reply to the letter, and 


* Decision rendered, May 4, 1909. 648. E. Rep. 567. Syllabus by the Court. 
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does not pay the premium, or indicate in any manner an acceptance 
of the policy, until after the happening of a fire several months after 
the proposed insurance, there is no completed contract of insurance. 
There must be some act of acceptance, binding on the party accept- 
ing, as well as on the party proposing to make a contract. 


[For other cases, see Insurance, Dec. Dig. § 145.] 


WHITNEY ESTATE CO. VS. NORTHERN ASSUR. CO. 
OF LONDON. (S. F. 4,970.)* 


(Supreme Court of California.) 


NATURE OF CONTRACT. 


Under Civ. Code, §§ 2527, 2551, 2558, defining insurance as a contract 
whereby one undertakes to indemnify another against loss arising 
from an unknown event, and providing that the sole object of in- 
surance is the indemnity of insured, and declaring that gaming or 
wagering policies shall be void, a policy of insurance is a contract 
of indemnity, and, except in case of a valued policy, insured may 
only recover such loss as he has actually sustained, not exceeding 
the sum stipulated. 


{For other cases, see Insurance, Cent. Dig. § 172; Dec. Dig. § 124.] 
[For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677.] 


CONTRACTS—VALIDITY. 


It is competent for the partes to a contract of rent insurance to stipu- 
late for a method of ascertaining and computing the loss of rent, 
without violating the rule that insurance shall furnish only indem- 
nity against loss. 


{For other cases, see Insurance Cent. Dig. § 246; Dec. Dig. § 138.] 


INDEMNITY INSURANCE—CONTRACTS—CONSTRUCTION— 
“VALUED POLICY”. 


A rent insurance policy, stipulating that insurer should be liable for the 
actual loss of rent by a fire rendering the building untenantable, 
based on the rentals in force from the rented portions at the time 
of the fire, and computed from the date of the fire for the time re- 
quired to put the premises in tenantable condition and requiring in- 
sured to carry insurance on the rent in an amount equal to the an- 
nual rent, under penalty of being a co-insurer to the extent of the 
deficiency, makes the insurer liable for such amount of the rent, at 
the rate paid for the portions rented at the time of a fire, as would 
become payable to insured during the time required to restore the 
premises to a tenantable condition, without deduction for any ex- 
penses connected with the renting; the policy being analogous to 
a “valued policy” defined by Civ. Code, § 2596, as a policy expressing 
on its face an agreement that the thing insured shall be valued at 
a special sum, in so far as it prescribes a method of determining the 
amount of loss. 


{For other cases, see Insurance, Cent. Dig. § 358; Dec. Dig. § 173.] 
{For other definitions, see Words and Phrases, vol. 8, p. 7282. 


speech cnt hn aT ac named 
*% Decision rendered, April 30,1909. Rehearing denied, May 27,1909. 101 Pac. Rep. 911. 
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MONTANA STABLES VS. UNION ASSUR. SOCIETY 
OF LONDON.* 
(Supreme Court of Washington.) 


POLICY—PROPERTY COVERED—ADDITION “ATTACHED”, 


The word “attached”, in a fire policy on a two-story building, and “ad- 
ditions attached thereto”, used as a stable, having the meaning of 
“connected with” or “joined to”, the policy covers an extension of 
the main floor, by means of an excavation, partly of unoccupied 
higher ground, the same then being planked over and partly under 
another building on higher ground. 

[For other cases, see Insurance, Cent. Dig. § 341; Dec. Dig. § 163.] 

[For other definitions see Words and Phrases, vol. 1, pp. 614-616.] 


CONSTRUCTION OF POLICY. 


Any uncertainty in the language of a fire policy as to the property cov- 
ered by it is to be resolved in favor of insured. 


[For other cases, see Insurance, Cent. Dig. § 338; Dec. Dig. § 162.] 
% Decision rendered, May 26,1909. 101 Pac. Rep. 882. 


WILSON ET AL. VS. FARMERS’ MUT. FIRE INS. CO.* 
(Supreme Court of Michigan.) 


FIRE INSURANCE—LOCATION OF PROPERTY. 


As a general rule, place and location are of the essence of a fire risk, 
especially where the property insured is not described in the policy 
otherwise than by location. 


[For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.] 


FIRE INSURANCE— PROPERTY COVERED BY POLICY— 
“CONTENTS OF BARN BUILDINGS”. 


Where a fire policy insured certain barns and “contents of barn build- 
ings’, and tools and machinery kept in barns insured by the policy 
were removed to a barn subsequently erected and not covered by 
the policy, the policy did not cover a loss of the tools by fire while 
in the new barn, unless the insurer was estopped to insist on the pro- 
visions of the policy. 

[For other cases, see Insurance, Cent. Dig. § 793; Dec. Dig. § 327.] 

[For other definitions, see Words and Phrases, vol. 2, pp. 1493, 1494.] 


FIRE INSURANCE—ACTION ON POLICY—QUESTION FOR 
JURY—ESTOPPEL OF INSURER. 

In an action on a fire policy insuring certain barns and the “contents 
of barn buildings”, whether the insurer had consented that property 
destroyed in an uninsured barn erected after issuance of the policy 
should be considered as “contents of barn buildings’, within the 
meaning of the policy, held to be for the jury under the evidence. 

[For other cases, see Insurance, Dec. Dig. § 668.] 


* Decision rendered, May 25,1909. 121 N 





v. W. Rep. 284. 
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BERRY VS. VIRGINIA STATE INS. CO.* 
(Supreme Court of South Carolina.) 


sie ae POLICY—VENUE—FOREIGN INSURANCE COM- 


Under Code Civ. Proc. 1902, § 146, providing that an action against a 
nonresident may be brought in any county which plaintiff may des- 
ignate in his complaint, a Common Pleas Court would have juris- 
diction of an action against a foreign fire insurance company, 
though the company had no agent in that county, and the policy was 
issued in another county, where the insured property was located 
and in which plaintiff resided at the time of loss. 


[For other cases, see Insurance, Cent. Dig. § 1536; Dec. Dig. § 618.] 


POLICY—WAIVER OF PROVISIONS—EVIDENCE. 


A statement to a policyholder by an agent of the insurer, made when 
the policy was issued and premium received, that a condition of the 
policy would not be insisted on, is evidence of waiver or estoppel. 


[For other cases, see Insurance, Cent. Dig. § 1716; Dec. Dig. § 665.] 


ACTION ON POLICY—QUESTION FOR JURY. 


Whether the amount demanded in the proof of loss, inserted by an ad- 
juster, operated as a limit of recovery on the policy by virtue of an 
agreement of insured, held, under the evidence, to be for the jury. 


ae cases, see Insurance, Cent. Dig. §§ 1749, 1768; Dec. Dig. § 
J 


ACTION ON POLICY—INTEREST. 

Where a fire policy by its terms was payable sixty days after notice, as- 
certainment, estimate, and satisfactory proof of loss had been re- 
ceived by the company, the insurance was due and interest began 
to run sixty days after that date, and in an action on the policy it 
was error to allow interest from the date of the fire. 


[For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.] 
% Decision rendered, June 1,1909. 648. E. Rep. 859. 


OLYMPIA BREWING CO. VS. PIONEER MUT. 
INS. ASS’N.* 


(Supreme Court of Washington.) 


ACTION ON POLICY—PLEADING—ESTOPPEL. 


In an action on a fire policy, defendant alleged that it was not liable 
under the policy because a portion of the premium was past due 
and unpaid at the date of the fire. Plaintiff denied that any portion 
of the premium was past due, and pleaded a subsequent agreement 
that the premium should be paid in monthly installments. Held, that 
such affirmative allegation did not require plaintiff to rely on it 
alone, nor was it a waiver of plaintiff’s right to prove an estoppel 


* Decision rendered, April 29, 1909. 101 Pac. Rep. 371. 
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under the general issue against defendant’s right to rely on the 
defense pleaded. 


{For other cases, see Insurance, Cent. Dig. § 1637; Dec. Dig. § 645.] 


ACTION ON POLICY—BURDEN OF PROOF. 


Where a policy sued on provided that the insurer should not be liable 
for loss occurring while any part of the premium remained due and 
unpaid, defendant was not only bound to show that part of the pre- 
mium was unpaid at the time of the fire, but that it was past due. 


{For other cases, see Insurance, Cent. Dig. § 1657; Dec. Dig. § 646.] 


FIRE POLICY—LIMITATION OF LIABILITY TO PERCENT- 
AGE OF VALUE. 

Where a fire policy separately insured bar fixtures of a saloon of the 
value of $280, the insurer on the destruction of the fixtures under 
the terms of the policy, and as provided by Sess. Laws 1903, p. 147, 
c. 97, § 4, was only liable for three-fourths of the amount of such 
actual value. 


{For other cases, see Insurance, Cent. Dig. § 1271; Dec. Dig. § 495.] 


——o+q—__—_- 


LOHOEFENER VS. MERCANTILE TOWN MUT. 
INS. CO.* 


(Kansas City Court of Appeals. Missouri.) 
weg POLICY—SERVICE OF PROCESS—“PRINCIPAL 


Under Rev. St. 1899, § 8092 (Ann. St. 1906, p. 3843), requiring service of 
process on town mutual fire insurance companies to be made on 
some corporate officer at defendant’s “principal office’, service at 
defendant’s “usual business office” is insufficient. 


[For other cases, see Insurance, Dec. Dig. § 626.] 
[For other definitions, see Words and Phrases, vol. 6, p. 5550.] 
% Decision rendered, April 19, 1909. 1188. W. Rep. 515. 
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HAMMOND VS. INTERNATIONAL RY. CO. ET AL.* 
(Supreme Court of New York, Trial Term, Erie County.) 


CONTRACTS—COMMENCEMENT OF RISK. 


Defendant in New York telegraphed to an insurance company in Mas- 
sachusetts as to how much insurance it would place, and the com- 
pany stated a certain amount in reply and asked the date of the pro- 
posed policy, to which defendant replied on February 4th, stating 
that the policy should date from February 14th and it was executed 
and dated in Massachusetts, and mailed there on February 6th to 
defendant in New York; the premiums being payable in Massachu- 
setts. Held, that the policy was a Massachusetts contract, which be- 
came effective when it was mailed there. 


[For other cases, see Insurance, Dec. Dig. § 175.] 
*% Decision rendered, May, 1909. 116 N. Y. Sup. 854. 
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COX VS. AMERICAN INS. CO. OF NEWARK, N. J.* 
(Kansas City Court of Appeals. Missouri.) 


ACTION ON POLICY—COMPLAINT—SUFFICIENCY AS 
AGAINST ATTACK AFTER JUDGMENT. 


The petition in an action on a fire policy could not be attacked for the 
first time after judgment on the ground that it failed to specifically 
allege that plaintiff owned the insured property at the time of the 
pena facts being alleged from which such ownership should be im- 
plied. 

[For other cases, see Insurance, Cent. Dig. § 1594; Dec. Dig. § 633.] 


% Decision rendered, May 17,1909. 1198S. W. Rep. 476. 


SHAWNEE FIRE INS. CO. OF TOPEKA, KAN,., VS. 
PONTFIELD.* 


(Court of Appeals of Maryland.) 


ADJUSTMENT OF LOSS—APPOINTMENT OF ARBITRATORS. 


Where the policy requires submission of the question of loss to arbi- 
trators appointed by insured and the company, if they cannot agree 
upon the amount of loss, each party must make a bona fide effort to 
effectuate the provision of the policy by selecting competent and 
disinterested arbitrators, but such arbitrators are not agents of the 
parties so as to make the latter responsible for their acts. 


ee aoe cases, see Insurance, Cent. Dig. §§ 1420, 1421; Dec. Dig. § 
567.] 


ACTIONS—CONDITIONS PRECEDENT—SUBMISSION TO AP- 
PRAISER. 


Under a policy providing that, if the parties cannot agree upon the 
amount of the loss, insured and the company should each appoint 
an arbitrator, who should select a third, and the three shall deter- 
mine the amount of the loss, if insured acts in good faith, and does 
not interfere with the appraisement, he is not responsible for the con- 
duct of the appraisers, and if the appraisement fails because the arbi- 
trators cannot agree upon an umpire within a reasonable time with- 
out insured’s fault, he may sue on the policy, even though the ap- 
praisement has not been abandoned or waived by the company. 

aber’ a cases, see Insurance, Cent. Dig. §§ 1522-1528; Dec. Dig. § 

12. 


% Decision rendered, March 22, 1909. 72 Atl. Rep. 835. 
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ACCIDENT, 


SUPREME COURT OF NORTH CAROLINA. 


WILLIAMS 
v8. 


UNITED STATES CASUALTY CO.* 


SICK BENEFITS—TIME OF NOTICE. 


There can be no recovery under a sick benefit policy providing that no- 
tice of sickness must be given within ten days after the contraction 
of the disease insured against where no notice is given until fifty 
days thereafter. 


[For other cases, see Insurance, Cent. Dig. § 1333; Dec. Dig. § 539.] 


Appeal from Superior Court, Wilkes County; Justice, Judge. 

Action by A. B. Williams against the United States Casualty 
Company on a sick benefit policy. From a judgment for de- 
fendant, plaintiff appeals. No error. 


F. D. HACKETT and FINLEY & HENDREN, for Appellant. 
W. W. BARBER, for Appellee. 


Cran, C. j. 

The plaintiff seeks to recover on a sick benefit policy. The 
policy promises a payment of $8 a week, not exceeding twenty- 
six consecutive weeks, for loss of time from illness, if caused 
exclusively and directly by any one of certain diseases specifi- 
cally named. Then follows the following provision in the policy: 
“Provided such disease is contracted not earlier than fifteen days 
after this policy takes effect and independently of any and all 
other causes, renders the insured wholly and continuously un- 
able to transact each and every part of the duties pertaining to 
the occupation described herein and necessitates continuous 
confinement indoors and treatment by a regularly qualified 
physician and provided written notice of such disease be given 
by the insured or his attending physician to the company at its 
office within ten days after its contraction.” It is admitted that 
the plaintiff did not give the notice in ten days—in fact, he de- 
layed for fifty days. This provision was doubtless intended to 
prevent imposition. But, at any rate, the plaintiff accepted the’ 

* Decision rendered, May 5,1909. 64S. E. Rep. 510. 
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policy with that provision, and he is bound by his contract. He 
did not comply with the conditions which would entitle him to 
recover, and his honor properly held that he could not recover. 
Alexander vs. Ins. Co. (at this term) 64 S. E. 432. If one should 
suddenly become unconscious as from apoplexy, for instance, 
so as to be unable to give the stipulated notice within ten days, 
whether he would be excused and therefore entitled to recover 
notwithstanding the failure to give notice is a question which 
does not arise upon the evidence in this case. 
No error. , 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


Where notice is required to be given within a specified time, either in 
case of a fire, life, or accident policy, the general rule is that such re- 
quirement is a condition precedent, and when forfeiture of the benefit 
is prescribed as a penalty there can be no recovery in case of non- 
compliance, unless compliance has been waived or it was impossible. In 
an English case (Gamble vs. Accident Ins. Co., 4 Ir. R. C. L. 204) it 
was even held in the case of an accident policy where the accident re- 
sulted in instantaneous death, that this was not such an act of God as 
excused notice, since the insured should have anticipated and provided 
against such a possible contingency. American decisions, however, 
have not usually gone so far as this, but have been disposed to con- 
sider whether the circumstances were such as would excuse the neg- 
lect. Especially is this the case where the time is not definitely fixed 
and only an “immediate” notice is required, as under the ordinary fire 
policy. “Immediate” is here treated as equivalent to “reasonably 
prompt” under the circumstances of the case. The doctrine that the 
impossibility of giving prompt notice will excuse delay has frequently 
been applied to accident policies where a definite time has been fixed in 
the contract, but inability to comply resulted from the accident itself. 
The theory is that the parties did not intend the contract to be de- 
feated by the very cause of the liability itself. Woodmen’s Acc. Ass’n 
vs. Pratt, 62 Neb. 673; Comstock vs. Ass’n, 116 Wis. 382; Hayes vs. 
Casualty Co., 98 Mo. App. 416; Manfr’s, &c., Co. vs. Fletcher, 5 Ohio 
Cir. Ct., R. 633. But if the insured, though personally disabled, might 
give the notice required through another, his disability will not excuse. 
United Ben. Soc., &c., vs. Freeman, 111 Ga. 355. 

A distinction has been made, however, where the beneficiary is other 
than the insured. In Globe Acc. Ins. Co. vs. Gerisch, 163 Ill. 625, the 
provision limiting the time in case of an accident policy was held not to 
be applicable to a legal representative to whom it was payable in case of 
death and who was entitled to a reasonable time within which to se- 
cure his appointment. It was sufficient if he acted with due diligence. 
A similar doctrine was laid down in Munz vs. Acc. Co., 26 Utah 60. 

In the present case on principle and authority it may be safely said 
that the insured was entitled to a reasonable time for determining 
whether the disease had actually been contracted, and the limitation 
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began to run only from such time. It would appear, however, that such 
knowledge having been acquired, the insured is put to his election and 
may not be excused for postponing notice by the belief that the disease 
will not be so serious as to produce disablement. Nor, it would seem, 
can it be claimed, that within the meaning of the policy the disease 
might be said to be contracted at the time when the insured first recog- 
nized that disability was likely to result, and that the limitation then 
began to run. The provision is presumptively intended not only to 
prevent imposition, as said by the Court, but to enable the company to 
aid in preventing a resultant disability. 


NORTH AMERICAN ACCIDENT INS. CO. VS. WAT- 
SON. (No. 1,609.)* 
(Court of Appeals of Georgia.) 


—— OF SICKNESS—CONDITION SUBSE- 


A condition in a policy of insurance for sick benefits, requiring that 
written notice of the sickness for which the benefit is claimed shall 
be given to the company within ten days from the commencement 
of the sickness under penalty of forfeiture, unless expressly stipu- 
lated to be a condition precedent, will be treated as a condition sub- 
sequent, and given a liberal construction in favor of the beneficiary 
of the policy. 

[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


SICK BENEFIT—NOTICE OF SICKNESS—FAILURE TO GIVE 
EXCUSE. 


Where the insured was suddenly stricken with some disease of the 
brain, which rendered him unconscious, and made it impossible for 
him to give to the company written notice of his sickness within 
the time stipulated, this fact was legally sufficient to excuse him 
from a compliance with this condition of the policy during the ex- 
istence of such disability. 


[For other cases, see Insurance, Cent. Dig. § 1334; Dec. Dig. § 539.] 


SICK BENEFIT—NOTICE OF SICKNESS—FAILURE TO GIVE 
EXCUSE. 

Although the time in which the insured shall give to the company no- 
tice of his sickness is fixed by the contract, if his sickness makes a 
literal compliance impossible, he will be excused for the failure, if 
he complies with his contract in this respect within a reasonable 
time after it becomes possible for him to do so, or within the time 
stipulated after the cause preventing compliance ceases to exist. 


[For other cases, see Insurance, Cent. Dig. § 1334; Dec. Dig. § 530.] 
SICK BENEFIT—ACTIONS—BURDEN OF PROOF. 
The burden is on the insured to excuse his failure to comply with the 


plain, unambiguous terms of his contract. In this case the insured 
did not successfully carry this burden, and the evidence affirmatively 


% Decision rendered, May 18, 1909. 64S. E. Rep. 693. Syllabus by the Court. 
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shows that he failed to exercise reasonable diligence in complying 
with the terms of the contract requiring him to give written notice 
to the insurance company of the commencement of the sickness for 
which he claimed a benefit. 


[For other cases, see Insurance, Cent. Dig. § 1666; Dec. Dig. § 646.] 
QUESTIONS FOR JURY. 


In construing contracts of insurance, the substance should be preserved 
and the intention of the parties effected regardless of immaterial 
stipulations. If it is the purpose of the contract to furnish indem- 
nity against loss, it is to be presumed that conditions subsequent in 
a contract of insurance will be limited to those objects which were 
in the contemplation of the parties when making the contract. In- 
surance is designed to afford proper protection, and not to provide 
for profitable peculation. In my opinion, it is for the jury to say 
from the facts and circumstances adduced in evidence whether the 
conditions subsequent in a policy of insurance are immaterial or 
material, and, if material, whether they were reasonably complied 
with; and therefore, it was for the jury to say whether the notice 
of the insured’s sickness was given the company within a reasonable 
time. The evidence was sufficient, in my judgment, to support the 
verdict of the jury and to authorize their finding that the insured 
complied with his contract within a reasonable time after it became 
possible for him to do so. 


(Per Russell J., dissenting.) 


McCORD VS. MASONIC CASUALTY CO.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


ACCIDENT a ee NOTICE OF DISABILITY — TIME 
FOR GIVING. 

A clause in an accident insurance policy requiring notice at insurer’s 
home office within two weeks of the commencement of a disability 
is designed to enable insurer to investigate any claim, and requires 
delivery of the notice at the office within that time. 

[For other cases, see Insurance, Cent. Dig. § 1320; Dec Dig. § 533.] 


ACCIDENT eae OF DISABILITY — TIME 
FOR GIVING—WAIVER 

An accident insurer did not waive a provision requiring insured to give 
notice of a disability at insured’s office within two weeks of its com- 
mencement by sending a blank for proof on receipt of notice after 
the time expired, where the letter sending the blank stated that it 
must not be construed as an admission of any claim. 


[For other cases, see Insurance, Cent. Dig. § 1384; Dec. Dig. § 558.] 
%* Decision rendered, March 29,1909. 88 N. E. Rep. 6. 
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MOSSOP VS. CONTINENTAL CASUALTY CO.* 
(St. Louis Court of Appeals. Missouri.) 


a INSURANCE—AFFIRMATIVE PROOF OF LOSS— 


Provision in an accident policy that, in case of loss of time, affirmative 
proof be furnished within thirty days from termination of the period 
for which the insurer is liable, does not necessarily mean that the 
proof cannot be furnished before recovery of insured, as would ap- 
pear proper if the indemnity be payable weekly. 


{For other cases, see Insurance, Dec. Dig. § 5309.] 


ACCIDENT INSURANCE—PROVISIONS AGAINST LIABILITY 
—INTOXICATION. 

Provision of an accident policy that, if injury is sustained while insured 
is intoxicated, his recovery shall be one-eighth what it otherwise 
would be, applies without regard to whether the intoxication causes 
the injury, though another clause provides for the same result 
where the injury is caused by intoxication. 

[For other cases, see Insurance, Cent. Dig. § 1179; Dec. Dig. § 460.] 


% Decision rendered, April 20, 1909. Rehearing denied, May 11,1909. 1188. W. Rep. 680. 
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PALMER TRANSFER CO. VS. FIDELITY & CAS. CO.* 
(Court of Appeals of Kentucky.) 


ee ee INSURANCE—PREMIUMS—POLICY—CONSTRUC- 


Where an accident policy issued by plaintiff covering the drivers of 
vehicles of defendant transfer company provided that the premium 
was based on the entire compensation earned by the drivers, and 
that, if it should exceed the sum set forth in the schedule furnished, 
defendant should pay the additional premium earned, plaintiff was 
entitled to a premium based on the entire compensation paid the 
drivers, though part of the time they were employed as stablemen. 


[For other cases, see Insurance, Dec. Dig. § 183.] 
* Decision rendered, April 28, 1909. 1188, W. Rep. 370. 


——--- @6@ = 


WILKINSON VS. AETNA LIFE INS. CO.* 


(Supreme Court of Illinois.) 


SUIT ON ACCIDENT POLICY—BURDEN OF PROOF. 


In a suit on an accident policy, the burden was on plaintiff to show that 
the injuries, which caused insured’s death, were accidental. 


[For other cases, see Insurance, Cent. Dig. § 1664; Dec. Dig. § 646.] 


SS > CV Xv—_ k ?—” ” ™<©1vV0V0OVvOCOOOSSS aS 
% Decision rendered, April 23,1909. Rehearing denied, June 3, 1909. 88 N. E. Rep. 550. 





Acc.] Wilkinson vs. Aitna Life Ins. Co. 833 
SUIT ON ACCIDENT POLICY—CIRCUMSTANTIAL EVIDENCE 


In a suit on an accident policy, plaintiff was not bound to prove by eye- 
witnesses that the injuries, which caused insured’s death, were ac- 
cidental; that fact being established by circumstantial evidence. 


[For other cases, see Insurance, Cent. Dig. § 1721; Dec. Dig. § 659.] 


SUIT ON ACCIDENT POLICY—JURY QUESTION. 

In a suit on an accident policy held, under the evidence ‘a jury question 
whether insured’s injuries were self-inflicted. 

{For other cases, see Insurance, Dec. Dig. § 668.] 


AC TONS. INSURANCE—CAUSE OF INJURY — PRESUMP- 


Where, in an action on an accident policy, it appeared that just before 
insured sustained the injuries, resulting in his death, he was in good 
health and of a cheerful and hopeful disposition, ‘the jury, in de- 
termining whether the injuries were self-inflicted, could consider the 
presumption that men in such condition do not ordinarily commit 
suicide. 

[For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.] 


SUIT ON ACCIDENT POLICY—EVIDENCE—SUFFICIENCY. 
Evidence, in a suit on an accident policy, held to tend to show that ac- 


cused was in a building when it took fire and that the burning of the 
building caused the injuries resulting in his death. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


ACCIDENT INSURANCE—“BURNING OF BUILDING”. 


Under an accident policy providing for double indemnity for injuries 
caused by the “burning of a building”, recovery may be had for 
death resulting from injuries received in the burning of the con- 
tents of the loft of a barn. 


{For other cases, see Insurance, Dec. Dig. § 455.] 


ACCIDENT POLICIES—CONSTRUCTION. 


Any ambiguity in an accident policy should be construed in favor of 
the insured, since the language is that of insurer. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 
cae INSURANCE—CAUSE OF INJURY —PRESUMP- 


Where the evidence shows that one insured against accidents has suf- 
fered injury, causing death and there is no proof from which it can 
be determined whether the injury was accidental, it must be pre- 
sumed that it was. 


[For other cases, see Insurance, Cent. Dig. § 1664; Dec. Dig. § 646.] 


SUIT ON ACCIDENT POLICY — EVIDENCE —INSURED’S 
HABITS. 


In a suit on an accident policy, insured’s habits and temperament can be 
shown as bearing upon his mental condition at the time of the acci- 
dent resulting in his death. ‘ 


[For other cases, see Insurance, Dec. Dig. § 650.] 


VoL, XXXVIII.—55. 
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TRAVELERS’ INS. CO. VS. McINERNEY.* 
(Court of Appeals of Kentucky.) 


ACCIDENT POLICY—INJURIES—PROXIMATE CAUSE—EVI- 
DENCE. 


In an action on an accident policy, evidence held to warrant a verdict, 
finding that the loss of plaintiff’s eye resulted from an injury directly 
and independently through external, violent, and accidental means, 
and not from a prior diseased condition of the eye. 


[For other cases, see Insurance, Cent. Dig. § 1721; Dec. Dig. § 665.] 
% Decision rendered, May 26,1909. 1198S. W. Rep, 171. 





Marine.| Tweedie Trading Co. vs. Western Ass. Co., &c. 


HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


TWEEDIE TRADING CO. VS. WESTERN ASSUR. CO. 
OF TORONTO.—SAME VS. HIGGINS ET AL.* 
(United States District Court, E. D. of New York.) 


MARINE INSURANCE—SHIPMENT OF CATTLE—INSURANCE 
SUBJECT OF BILL OF LADING—DEVIATION OF ROUTE 
—‘UNSEAWORTHY”. 

Insurance on freight on cattle shipped from New Orleans to Cape 
Town, South Africa. Loss en route by mortality said to have been 
due to improper foe*,furnished by the shippers. It appeared that 
the food supplied was ample in quantity, and of a quality the ani- 
mals were accustomed to on the ranges from which they were 
taken. It was approved by competent experts in New Orleans. 
Held that as the insurance was against mortality generally, the un- 
derwriters were liable notwithstandng the unusual number of deaths, 
due, perhaps, to a deficiency in kinds of fodder supplied. Vessel not 
unseaworthy for such reason. Bill of lading freight the subject of 
insurance and held recoverable. A deviation en route to Barbados 
held justified by a mutiny among the cattle men and the expenses 
thereof recoverable from the underwriters. 


[For other cases, see Insurance, Cent. Dig. §§ 1111, 1112, 1113 1255; Dec. 
Dig. §§ 159, 415, 416, 489.] 

[For other definitions, see Words and Phrases, vol. 8, p. 7210.] 

% Decision rendered, March 27,1909. 168 Fed. Rep. 962. Syllabus by the Judge. 
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MISCELLANEOUS— 


SCHMERLER VS. BARASCH.* 
(Supreme Court of New York, Appellate Term.) 


ACTIONS—PARTIES—PLAINTIFFS. 

Where plaintiff insured a watch, which he was sending to his father in 
Europe, it may be inferred that he intended to retain title until it 
was safely delivered to his father, nothing appearing to the con- 
trary, so that plaintiff was the proper party to sue for the insurance 
money for its nondelivery. 


[For other cases, see Insurance, Cent. Dig. § 1557; Dec. Dig. § 6124.] 
% Decision rendered, May 7,1909. 116 N. Y. Sup. 624. 


PHILADELPHIA CASUALTY CO. VS. CANNON & 
BYERS MILLINERY CO.* 


(Court of Appeals of Kentucky.) 


CREDIT INSURANCE—CONSTRUCTION OF POLICY—“EX- 
PERIENCE”. 


A policy of credit insurance made the “experience” of the insured in 
dealing with its customers the basis of credit, and then provided 
that the highest previous indebtedness should be taken as an “ex- 
perience” which would justify the indemnified in again extending 
credit to an old customer. Held, that the term “experience” meant 
a business transaction which was closed, since until the goods for 
which the credit was extended were paid for, arid the transaction 
— the creditor would not be justified in extending further 
credit. 


[For other cases, see Insurance, Dec. Dig. § 432.] 


CREDIT INSURANCE—CONSTRUCTION OF POLICY—ADDI- 
TIONAL CREDIT—EFFECT OF RETURN OF GOODS PRE- 
VIOUSLY SOLD. 


Where goods shipped C. O. D. were returned because the customer was 
unable to pay for them, this would be such an experience as would 
not warrant the extension of further credit to him, within the pro- 
vision of a policy of credit insurance providing that the highest pre- 
vious indebtedness should be taken as an experience, which would 
justify the indemnified in again extending credit to an old customer, 
but, if the goods were returned because not of the character bought 
or contracted for, the transacton should be entirely ignored, and 
credit might be extended to such customer as though the transac- 
tion had never taken place. 


[For other cases, see Insurance, Dec. Dig. § 432.] 
% Decision rendered, May 12, 1909. 1188. W. Rep. 1004. 
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CREDIT INSURANCE—CONSTRUCTION OF POLICY—PRE- 
vaca EXPERIENCE—EXECUTION OF NOTE—“EXPERI- 


The execution of a note in payment for goods sold on credit did not, 
until payment of the note, close the transaction, so as to render 
it an “experience” which would justify the creditor in again extend- 
ing credit to an old customer: 


[For other cases, see Insurance, Dec. Dig. § 432.] 


CREDIT INSURANCE—CONSTRUCTION OF POLICY. 


A policy of credit insurance provided that, before being entitled to pay- 
ment under the policy, the insured must first sustain an “initial loss”, 
which was fixed at three-quarers of I per cent of the gross business 
done by the insured, based upon his experience the previous year, 
and provided also that, if his total gross business should exceed the 
sum used as a basis, then the initial loss should be correspondingly 
increased. By a “rider” the policy was made to relate back to cover 
all outstanding accounts which had been created during the regular 
course of business in the six months preceding the date of the 
policy. Held, that the effect of the rider was simply to antedate the 
policy six months, and hence accounts made during such time must 
be treated as a part of the gross business done by insured during 
the life of the policy, for the purpose of determining the initial loss. 


[For other cases, see Insurance, Dec. Dig. § 511.] 


ne ee OF POLICY—“FIRST 


A policy of credit insurance insured a dealer against loss which he might 
sustain on account of nonpayment of the first bill for goods sold to 
new customers, which was not to be in excess of $400. Held, that 
“first bill” meant the particular articles contracted for at one time, 
witou regard to the time within which the bill therefor should be 
paid, and did not include all goods, not exceeding $400, which were 
ca — delivered between the first sale and the maturity of the bill 
therefor. 


[For other cases, see Insurance, Dec. Dig. § 511.] 


CREDIT INSURANCE—SALVAGE—APPLICATION OF. 


Where a policy of credit insurance makes no provision as to the appli- 
cation of salvage, the insured is entitled to make such application of 
the salvage recovered by him as is beneficial to his interests, and 
hence may apply it to the discharge of those debts for which he 
holds no security and for the loss of which he is not indemnified. 


[For other cases, see Insurance, Dec. Dig. § 511.] 


ACTION ON POLICY—EVIDENCE. 


Where a policy of credit insurance provided that the insured should be 
indemnified against loss on account of sales of goods of the kind 
usually dealt in by the insured and the accounts taken from the 
books of the insured showed the character of goods to be such as 
the insured dealt in, the items themselves furnished the best evi- 
dence as to the character of the goods sold, and hence no additional 
proof as to their character was required. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


CREDIT INSURANCE—CONSTRUCTION OF POLICY. 


A policy of credit insurance should not be so narrowly construed as to 
place upon the insured any unreasonable or unnecessary labor or 
expense in the presentation of his claim, nor should it be so liberally 
construed as to place upon the insurance company a liability which, 
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by the fair construction of the terms of the policy, it had not con- 
tracted to assume. 


{For other cases, see Insurance, Cent. Dig. § 325; Dec. Dig. § 168.] 


CREDIT INSURANCE—ACTION ON POLICY—EVIDENCE — 
SUFFICIENCY. 


Where, in an action on a policy of credit insurance insured showed by 
evidence of its bookkeeper speaking from the books of account be- 
fore him, that he had sold and delivered to its various customers, 
whose accounts were involved in the action, the particular bills of 
goods set forth in the items of account filed with his deposition, 
and that these goods were not paid for, and accompanied his state- 
ments with such evidence of debt or insolvency in each particular 
case as the insured had received after investigation made, it estab- 
lished a prima facie case entitling it to judgment, in the absence of 
any claim or showing to the contrary. 


{For other cases, see Insurance, Dec. Dig. § 665.] 
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GORDON VS. TNA INDEMNITY CO. OF HART- 
FORD, CONN.* 
(Supreme Court of New York, Appellate Term.) 


BURGLARY INSURANCE—LOSS OF PROPERTY—EVIDENCE. 

Where the evidence merely showed that the property had disappeared 
from beneath the owner’s pillow, she cannot recover the value of 
such property in an action on a burglary insurance policy. 

[For other cases, see Insurance, Dec. Dig. § 665.] 


*% Decision rendered, May 7,1909. 116 N. Y. Sup. 558. 

























NATIONAL BANK OF TARENTUM VS. EQUITABLE 
TRUST CO. OF PITTSBURG* ~— > 


(Supreme Court of Pennsylvania.) 





FIDELITY BOND—DEFENSES—FALSE 
PRINCIPAL. 


Where, had an effective audit of a bank bookkeeper’s accounts been 
made by the bank at any time during any one of the years in which 
shortages occurred, or had any examination which included a com- 
parison of the aggregate footings of the individual ledger with those 
of the general ledger been made, it would have shown the discrep- 
ancy, and a careful scrutiny would have revealed the fraudulent 
practices of the bookkeeper and the trial balances, as taken from 
the ledger and presented from time to time by the bookkeeper, were 
out of balance, and the errors allowed to go uncorrected, a finding 


*% Decision rendered, Jan. 4, 1909. 72 Atl, Rep. 794. 


STATEMENT BY 
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was demanded that certificates by the bank cashier, to procure re- 
newals of the bookkeeper’s bond, that his accounts had been ex- 
amined and found correct were false, relieving the surety, which re- 
lied hereon, of liability. 


[For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.] 


FIDELITY BOND—ACTIONS—EVIDENCE—ADMISSIBILITY. 


In an action on a bank bookkeeper’s bond to recover a defalcation, evi- 
dence as to the entries made by the bookkeeper in the bank books, 
and as to the character of the examination of his accounts by the 
board of directors, and, with respect to certificates by the cashier 
to procure renewals of the bookkeeper’s bond, that his accounts had 
been examined and found correct, was properly admitted. 


{For other cases, see Insurance, Cent. Dig. § 1677; Dec. Dig. § 648.] 


NIMIC VS. SECURITY MUT. HAIL INS. CO., INC. 
(No. 15,682.)* 


(Supreme Court of Nebraska.) 


MUTUAL HAIL INSURANCE COMPANY — FAILURE TO PAY 
PREMIUM. 

A by-law of a mutual hail insurance company organized by virtue of the 
laws of Nebraska, providing that, if a member does not pay the pre- 
mium on his policy by November Ist of the year in which he is in- 
sured, he will not be entitled to participate in the fund provided that 
— a the payment of losses, is a reasonable provision, and will be 
enforced. 


[For other cases, see Insurance, Dec. Dig. § 349.] 


MUTUAL HAIL INSURANCE COMPANY — FAILURE TO PAY 
PREMIUM NOTE. 

With such a by-law in force, if a member executes a promissory note for 
his premium, and before it becomes due the crops described in his 
policy are damaged by hail, he will not be permitted to withhold 
payment of his premium even though his loss exceeds the amount 
of his note; and, if he fails during the entire year for whch he is 
insured to pay said premium, the company will be released from all 
obligation on said policy, and he cannot two years later by tender- 
ing payment of the note create a liability on the policy. 


{For other cases, see Insurance, Dec. Dig. § 349.] 
* Decision rendered, May 7, 1909. 121 N. W. Rep. 434. Syllabus by the Court. 
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CREEM ET AL. VS. FIDELITY & CASUALTY CO. OF 
NEW YORK.* 
(Supreme Court of New York, Appellate Division, First Department.) 


ACTION ON POLICY—LIMITATIONS OF POLICY. 


Under Code Civ. Proc. § 414, a contractor’s liability policy may prescribe 
a shorter limitation for an action thereon than that provided by 
statute. 


[For other cases, see Insurance, Cent. Dig. § 1545; Dec. Dig. § 622.] 


ACTION ON POLICY—LIMITATIONS OF POLICY. 


A contractor’s liability policy provided that no action should be brought 
thereon after the expiration of the period within which an action for 
damages on account of the injuries might be brought by the claim- 
ant against the insured, unless at the expiration of such period there 
should be a suit pending, arising out of the accident against the in- 
sured, in which case an action might be brought within thirty days 
after final judgment therein. An action brought against insured, 
who had contracted to build a bridge, for injuries to a pedestrian, in- 
cidental to the construction of the bridge, was discontinued with the 
consent of the attorneys for the insurer, who undertook to defend 
the action, and an action on the policy was brought by the insured 
more than thirty days thereafter, and after limitations had run 
against the injured person. Held, that the action on the policy was 
barred, as the plaintiff in the injury action had an absolute right to 
discontinue on payment of costs. 


Fer other cases, see Insurance, Cent. Dig. §§ 1546-1550; Dec. Dig. § 
22. | 





ACTION ON POLICY—LIMITATIONS OF POLICY. 


The fact that an action brought by the injured person against the bridge 
company was pending at the expiration of three years did not affect 
the limitation. 


[For other cases, see Insurance, Cent. Dig. §§ 1546-1550; Dec. Dig. § 
622. ] 


ACTION ON POLICY—LIMITATIONS OF POLICY. 


The fact that the action brought on the policy was commenced within 
thirty days from entry of judgment against insured in an action by 
the bridge company against which a judgment had been rendered 
for the injuries did not relieve insured from the bar of the policy, as 
the action against insured by the bridge company was not one aris- 
ing out of accident. 


ie other cases, see Insurance, Cent. Dig. §§ 1546-1550; Dec. Dig. § 
22. ] 








ACTION ON POLICY—ISSUES AND PROOF. 


Defendant issued to plaintiff contractor for the erection of a bridge, a 
liability policy, and also insured the bridge company, and when a 
pedestrian who was injured, incidental to the construction of the 
bridge, brought an action against the bridge company, insurer’s at- 
torneys assumed the defense and notified plaintiff that it would be 
liable to the bridge company in case of a recovery. In an action 
on the policy by plaintiff, the complaint alleged that in response to 
such notice, and at insurer’s request, and upon its promise that 
every opportunity would be afforded plaintiff to protect his interest, 
plaintiff assisted in the defense of such action. Held, that such alle- 


* Decision rendered, May 7,1909. 116 N. Y. Sup. 1042. 
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gation was not sufficient to admit proof of waiver or estoppel pre- 
cluding insurer from defending on the ground that the action was 
barred under limitations prescribed by the policy. 


[For other cases, see Insurance, Dec. Dig. § 645.] 


LIABILITY POLICY—ACTION—QUESTION FOR JURY. 


Where plaintiff, who undertook to build the foundations for the pillars 
of an elevated railroad, stated in his application for a liability policy 
that his business was “general contractor, sewer construction”, and 
the work was quite similar to sewer construction, and in an action 
brought against plaintiff for injuries the insurers assumed the de- 
fense, it could not be said on an action on the policy that there was 
a breach of warranty as a matter of law. 


[For other cases, see Insurance, Cent. Dig. §§ 1735-1741; Dec. Dig. § 
668.] 


ACTION—EVIDENCE—SUFFICIENCY. 


In an action on a liability policy evidence held insufficient to show that 
the broker through whom the policy was secured was an agent of 
insurer, 


[For other cases, see Insurance, Dec. Dig. § 665.] 


LIABILITY POLICY—EXTENT OF LIABILITY. 

Where insured in a liability policy indemnifying him aganst damages 
recovered for injuries owing to his negligence successfully defended 
an injury action, he could not recover expenses of llitigation from 
insurer. 

[For other cases, see Insurance, Dec. Dig. § 513.] 

(Laughlin, J., dissenting in part.) 
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FARMERS’ MUTUAL ET AL. VS. RESER. (No. 6,466.)* 
(Appellate Court of Indiana, Division No. 1.) 


PROPERTY INSURED—GRAIN “STACKS”. 


A lightning policy on grain “stacks” on a farm covers grain stacked 
under a shed. 


[For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.] 
[For other definitions, see Words and Phrases vol. 7, p. 6620.] 
% Decision rendered, May 13,1909. 88 N. E. Rep. 349. 
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Lauterbach vs. N. Y. Inv. Co. et al. 


SUPREME COURT OF NEW YORK. 


SpeciaL TERM, NEw YORK Counrvy. 


LAUTERBACH 
v8. 
NEW YORK INV. CO. ET At.* 


LIFE POLICY—RIGHT TO CHANGE BENEFICIARY. 

Where there is no declaration that the designation of the beneficiary of 
a life policy shall be irrevocable, insured may change the benefici- 
ary; and a beneficiary has no vested right in the policy from the 
mere circumstance that originally she was named as such. 

ae cases, see Insurance, Cent. Dig. §§ 1469, 1470; Dec. Dig. § 
587.] 


LIFE POLICY—LIEN ON PROCEEDS. 


Where moneys used to pay the premiums on life policies were not bor- 
rowed under any agreement having reference to the policies, the 
persons loaning the moneys are not entitled to liens on the proceeds. 

[For other cases, see Insurance, Cent. Dig. §§ 1479-1482; Dec. Dig. § 
590. ] 


Action by Alfred Lauterbach against the New York Invest- 
ment Company and others. Finding for plaintiff. 


HoADLyY, LAUTERBACH & JOHNSON (Sidney Rosenbaum, of 
counsel), for Plaintiff. 

Horcukiss & BARBER (Henry M. Bellinger, of counsel), for 
Defendant Guardian Trust Co. 

CHARLES E. HorcuHKiss and JuLIAN C. HARRISON, for De- 
fendant Shattuck. 

PHELPS, Evins & East (Samuel H. Evins, of counsel), for 
Defendant Spier. 

GIFFOoRD, Hosss & BEARD (James M. Beard, of counsel), for 
Defendant Gifford. 

THOMPSON, VANDERPOEL & FREEDMAN (Henry Thompson, 
A. H. Vanderpoel, and Carleton S. Cate, of counsel), for Defend- 


ant Bowling Green Trust Co. 
GREENBAUM, J. 


This action, which was commenced by Alfred Lauterbach, as 
trustee, and after his death continued by Louis Adler, as sub- 
stituted trustee, was brought for instructions from the court as 
to the proper disposition to be made of a fund of $75,000, with 


* Decision rendered, March, 1909. 117 N. Y. Sup. 152. 
VoL. XXXVIII.—56. 
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accumulated interest, and a determination of the various claims 
to said fund made by the several defendants. On the afternoon 
of Saturday, May 6, 1906, at about 4:30 o’clock, one Charles L,. 
Spier called at the law office of the late Alfred Lauterbach, and, 
learning that Mr. Lauterbach had gone for the day, he obtained 
from a clerk, upon request, an envelope, into which he put cer- 
tain papers, which he thereupon handed to the clerk in the 
sealed envelope, together with the book, with the following in- 
structions :— 

“T am going to leave these things with you to give to A. L. 
(meaning Lauterbach). Put them in the safe and give them to 
him the first thing Monday morning. I will be over; but don’t 
you wait for me. You give them to him.” 

The clerk did as requested, and on the following Monday 
morning at 10 o’clock Mr. Lauterbach took possession of the 
papers and book, which was a pass book of the New York In- 
vestment Company with the Guardian Trust Company. The 
papers consisted of two policies of insurance on the life of said 
Charles L. Spier, each issued by the New York Life Insurance 
Company, for $50,000 and $25,000, respectively, each bearing 
date April 5, 1906, and a letter signed by Spier, reading as fol- 
lows :— 

“My Dear A. L.: I want to hand you herewith two policies, 
amounting to $75,000, made out to your order as trustee. In 
case anything should happen to me, will you dispose of the pro- 
ceeds as follows: Pay into the Guardian Trust Company for ac- 
count N. Y. I. & I. Co., $68,067.09; to Eugene B. Howell, $2,- 
500; to my wife, Dot W. Spier, $4,432.91; total, $75,000. In 
accordance with a resolution of the board of directors of De- 
cember 11, 1905, I have paid out as follows: To settle judgment 
against N. Y, I. & I. Co., with costs and interest, $2,932.91; to 
C. L. S., for services as per resolution, $4,000—$6,932.91. There 
is due the Richmond L. & R. R. for advances the sum of $1,048.- 
75, and to Davies, Stone & Auerbach, with interest at 5 per cent 
from March 22, 1897, $7,185.61. A. I. Beebe claims $2,400 for 
services. He might be paid $2,000. With the above matters 
paid off, the balance should be divided among the stockholders, 
as there are no other debts outstanding. If you can consistently 
carry this matter out for me and keep the facts to yourself, you 
would confer a lasting obligation upon me. Will you do so? 
Appreciating anything you may do, I am sincerely yours, 

“Charles L. Spier. 
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“I turn over to you as treasurer the stock of the ferry com- 
pany, vouchers, and such other books as I have.” 

Prior to Lauterbach’s receipt of these documents, and at 
about 4 o’clock in the morning of May 7, 1906, Spier died as the 
result of a self-inflicted pistol shot. The policies, which were 
issued on April 5, 1906, originally had been made payable to 
Dot W. Spier, the wife of Charles L. Spier, as beneficiary, and 
on April 30, 1906, the insurance company, at Spier’s request, 
changed the beneficiary to “Alfred Lauterbach, trustee”, and 
indorsed the change on the policy. The change in the benefici- 
ary was effected in strict accordance with the terms of the 
policies, which conferred the right upon the assured “to change 
the beneficiary at any time and from time to time”, provided 
the policies were not then assigned. On May 11, 1906, Alfred 
Lauterbach, trustee, received from the New York Life Insur- 
ance Company $75,000, the proceeds of the two policies. The 
premium of the $50,000 policy was paid by Spier with a draft for 
$1,650.50 on the defendants Keech, Loew & Co., bearing date 
April 11, 1906, payment thereon being made on April 5, 1906. 
The premium of $1,357.75 on policy for $25,000 was paid in 
currency on May 5, 1906. 

The proofs established that in April and May, 1906, and down 
to the time of his death, Charles L. Spier was indebted to the 
New York Investment & Improvement Company in the sum of 
$75,000 by reason of moneys which he had obtained by means 
of two checks for $70,000 and $5,000, respectively, against the 
account of that company with the Guardian Trust Company, 
signed by him as president, and bearing the forged signature of 
Alfred Lauterbach as treasurer of the company. The deceased 
was indebted to defendant Eugene B. Howell in the sum of 
$2,500, and the defendant Dot W. Spier claims that Spier had 
converted certain certificates of stock of the New York Invest- 
ment & Improvement Company belonging to her, the value of 
which, however, was not shown. 

The plaintiff and the defendant Shattuck, as receiver of the 
New York Investment & Improvement Company, the Guardian. 
Trust Company, and Howell, all of whom are named in the let- 
ter of Spier to Lauterbach, contend that a valid trust was cre- 
ated by Spier. The defendant Gifford, a judgment creditor, and 
the defendants Keech, Loew & Co. and Bowling Green Trust 
Company, general creditors of the deceased Spier, and Dot W. 
Spier, his wife, claim that the alleged trust is void and ineffective 
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as against them. The Bowling Green Trust Company also claims 
that, having loaned Spier $2,500 on May 5, 1906, out of which 
the premium on the $25,000 was paid, it is entitled to follow the 
loan into the policy and receive it out of the proceeds thereof. 
The defendant Dot W. Spier further contends that the invalid- 
ity of the trust operates to reinstate her as beneficiary under the 
policies and to entitle her to receive its full proceeds. 

Where, as in this case, there was no declaration that the des- 
ignation of the beneficiary shall be irrevocable, the insured had 
the right under the terms of the policies to change the benefici- 
ary from time to time, and it needs no citation of authorities in 
support of the proposition that the defendant Dot W. Spier, the 
wife of the deceased, had no vested rights in the policies from 
the mere circumstance that originally she had been named as 
the beneficiary. Alfred Lauterbach, trustee, the designated 
beneficiary, was entitled to receive the proceeds of the insurance 
policies. 

Considering, now, the question of the validity of the alleged 
trust, it may be conceded that, until a declaration by Spier as 
to the purposes of the trusteeship of Lauterbach, the trust might 
be construed as for the benefit of the settlor. Had Spier died 
before such declaration, the proceeds derived from the insur- 
ance policies doubtless would have inured to the benefit of his 
estate; but, if the letter addressed to Lauterbach is a suffi- 
ciently clear and explicit declaration of the trust, the failure to 
deliver the policies and letter of instructions to Lauterbach in 
the lifetime of the settlor will not defeat the trust. Robb vs. 
Washington & Jefferson College, 185 N. Y. 485-492, 78 N. E. 
359, and cases therein cited. The subject of the asserted trust 
was peculiarly one which became effective only upon the death 
of the creator of the trust, and hence the reference in the letter 
to Lauterbach as to the disposition to be made by him of the 
proceeds of insurance “in case anything should happen to me” 
should not be treated as an attempted testamentary disposition 
of property, but as a declaration of the purposes of the trust 
created in the policies of insurance. The mere circumstance 
that the trust was subject to revocation on the part of the settlor 
during his lifetime is not inconsistent with a lawful trust which 
would continue effective as long as it remained unrevoked. Van 
Cott vs. Prentice, 104 N. Y. 45-55, 10 N. E. 257; Robb vs. 
Washington & Jefferson College, 185 N. Y. 485, 78 N. E. 359; 
Phipard vs. Phipard, 55 Hun, 433, 8 N. Y. Supp. 728; Moses vs. 
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Hatch, 21 App. Div. 468, 47 N. Y. Supp. 554, affirmed 163 N. Y. 
554, 57 N. E. 1118. 

If a trust was created, it now remains to be considered whether 
it is valid as against the creditors of the deceased, Spier. There 
is to my mind no legal proof of insolvency of the deceased, al- 
though the conviction is strong that such was nevertheless the 
fact. But, assuming a condition of insolvency, there is not the 
slightest ground for holding that the preferential scheme of the 
trust to pay certain creditors to the exclusion of others was in 
contemplation of a general assignment for the benefit of credit- 
ors, or that it was intended to avoid the statute prohibiting pref- 
erences for more than one-third of the debts of an assignor of 
an assigned estate. The trust, therefore, was not avoidable by 
the unpreferred creditors. Delaney vs. Valentine, 154 N. Y. 
692, 49 N. E. 65, and cases therein cited. The conclusion to 
which I have come is fortified by the circumstance that the set- 
tlor’s death alone resulted in transferring a comparatively in- 
significant asset in his lifetime to a very considerable one. An 
intent to evade the statute against preferences will only be in- 
ferred where the circumstances of the case with reasonable cer- 
tainty lead to such conclusion. Shotwell vs. Dixon, 163 N. Y. 
43, 57 N. E. 178. 

As to the claims of the defendants Keech, Loew & Co. and 
Bowling Green Trust Company, that they are entitled to liens 
on the fund for the moneys obtained from them by the deceased 
Spier and used in the payment of the premiums on the policies, 
it seems sufficient to note that these moneys were not received 
under any agreement having reference to the policies, and hence 
these parties must be treated as ordinary creditors. 

There must be a decree in favor of the plaintiff, adjudging the 
validity of the trust and the distribution of the trust fund in ac- 
cordance with the directions of the trust. 

Settle decree on notice. 
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COURT OF APPEALS OF KENTUCKY. 


MOSER 
v8. 


CONNECTICUT MUT. LIFE INS. CO. 
OF HARTFORD, CONN.* 


LIFE POLICY—BENEFICIARIES—VESTED INTEREST—AS- 
SIGNMENT—SURRENDER. 

Where a life policy, payable to insured’s wife, or, if she was dead, to his 
children, contained a provision that at the end of ten years, or at 
the end of each five-year period thereafter, the company would pay 
to the insured a cash value on surrender of the policy, such right of 
surrender was personal to the insured, and could not be exercised 
by an assignee of the policy for value. 

[For other cases, see Insurance, Cent. Dig. §§ 1476-1485; Dec. Dig. § 
593.] 


Appeal from Circuit Court, Kenton County, Common Law 
and Equity Division. 
“To be officially reported.” 


Action by George Moser against the Connecticut Mutual Life 
Insurance Company of Hartford, Conn., in which Morgan D. 
McInerney and Catherine McInerney, his wife, intervene. Judg- 
ment for interveners, and plaintiff appeals. Affirmed. 


HERBERT JACKSON, for Appellant. 

HumpuREY, Davie & HumpHREyY and A. E. STRICKLETT, 
for Appellee. 

Hosson, J. 

On August Io, 1888, the Connecticut Mutual Life Insurance 
Company issued to Morgan D. McInerney a policy insuring his 
life in the sum of $2,000 in consideration of an annual premium 
of $60.94 for twenty years. The policy was made payable to 
MclInerney’s wife, Catherine McInerney, or, if she was dead, to 
his children. The policy also contained this provision: “And, 
at the end of ten years from the date above written, or at the end 
of each period of five years thereafter this policy having been 
in force during such entire periods for the full sum first above 
named as insured hereby and not otherwise, this company will 
pay to the person or persons thereunto designated in the afore- 
said application a cash value therefor, to be ascertained by the 
~ ¥ Decision rendered, June 4, 1909. 1198.W. Rep.792. | 
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table of cash values printed hereon and hereby made a part of 
this contract, but only upon surrender and release hereof by such 
person or persons within thirty days after the end of such 
period.” In the application for the policy McInerney designated 
himself as the person to whom the money was to be paid in 
case of maturity or surrender within his lifetime. On Decem- 
ber 2, 1907, McInerney, by writing in consideration as expressed 
therein of $1,200, assigned the policy to George Moser. His 
wife, Catherine McInerney, did not join in the assignment. On 
August 12, 1908, McInerney wrote to the insurance company, 
notifying it that he had signed the writing purporting to be an 
assignment of the policy, but stating that it was without consid- 
eration, and requesting that the policy be not surrendered or the 
surrender value paid to George Moser. Moser, at the end of 
the ten-year period, tendered the policy to the company, and 
demanded the cash surrender value, which amounted to $1,016 
plus a dividend. The company refused to cash the policy for 
Moser, and thereupon he brought this action in the Kenton 
Circuit Court against it. The company filed its answer, and on 
its motion McInerney and wife, who were claiming the policy, 
were made defendants to the action. They appeared and filed 
a demurrer to the plaintiff’s petition. The court sustained the 
demurrer and dismissed the action. Moser appeals. 

The policy is verbatim the same as that before us in Townsend 
vs. Townsend (Ky.) 105 S. W. 937. In that case Townsend, the 
insured, had designated himself in the application as the person 
to whom the surrender value was to be paid, and, after he had 
paid all the premiums on the policy, made a general assignment 
for the benefit of his creditors, by which he conveyed to his as- 
signee all his property, including choses in action and other 
demands. The assignee demanded the surrender value of the 
policy at the expiration of the next five-year period, and, his 
demand being refused, brought a suit, which was dismissed by 
the Circuit Court, and on appeal to this court the judgment was 
affirmed.: There is no distinction between that case and this, 
except that here there was an assignment of the policy, which 
on its face purports to have been made in consideration of $1,- 
200, and there, there was an assignment of all the debtor’s prop- 
erty, including his choses in action and demands for the pay- 
ments of his debts. We cannot see that there is any distinction 
between a specific assignment of the policy and a general assign- 
ment which includes it. The opinion in that case is not rested 
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upon any such ground. It rests upon the ground that the power 
of McInerney to terminate the policy and take its surrender 
value is a mere power, which he might exercise himself, but 
which he could not transfer to another; that the beneficiaries in 
the policy, the wife and children, are entitled to its proceeds, un- 
less the power to terminate it is exercised by the person in whom 
that power is vested by the policy. In that case the court said: 
“Admitting that one may transfer his option so as to vest it in 
his assignee, it must at least be confined to his option concern- 
ing that which is his alone. If he has, by a tripartite contract, 
the option to adopt such a course in his judgment as would end 
the estate of one of the parties, the latter is entitled to have him 
exercise his own option. A. might be wiling that B. should have 
the power to terminate the former’s estate, whereas he would 
be altogether unwilling to risk it with C., although selected by 
B. for the purpose. That the beneficiaries in this policy did not 
exercise their own will in bringing the contract into existence 
takes nothing from the applicability of the principle that one 
vested with a power, to be exercised on behalf of or against an- 
other party to the instrument creating it, must exercise it in 
person, and may not delegate it to another. Sugden on Powers, 
214-224.” The rule referred to in Sugden on Powers is thus 
stated in 22 Am. & Eng. Enc. of Law, 1105: “Where a power 
is given, whether over real or over personal estate, and whether 
the execution of the power will confer the legal or only the equi- 
table right upon the appointee, it cannot be delegated to another, 
if it reposes a personal trust or confidence in the donee to exer- 
cise his own judgment or discretion.” In Adams Express Co. 
vs. Ohio, 166 U. S. 197, 17 Sup. Ct. 604, 41 L. Ed. 965, the 
United States Supreme Court quoted with approval the follow- 
ing: “A power is an individual personal capacity of the donee 
of the power to do something. That it may result in property 
becoming vested in him is immaterial. The general nature of 
the power does not make it property. The power of a person to 
appoint an estate to himself is, in my judgment, no more his 
‘property’ than the power to write a book or to sing a song. The 
exercise of any one of those three powers may result in prop- 
erty, but inno sense which the law recognizes are they ‘prop- 
erty’.” See, also, Jones vs. Clifton, ror U. S. 225, 25 L. Ed. 
908; Hill vs. Cornwall, 95 Ky. 512, 26 S. W. 540. 

We are referred to decisions in other states reaching a differ- 
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ent conclusion, but the question in this state is concluded by the 
case referred to. 
Judgment affirmed. 


SUPREME COURT OF NEW HAMPSHIRE. 


MERRIMACK. 


SAWYER 
v8. 


MASONIC PROTECTIVE ASS’N* 


BENEFIT CERTIFICATE—CONSTRUCTION OF POLICY. 


Under a benefit certificate providing that a disability, to constitute a 
claim for sickness, shall require absolute, necessary, continuous con- 
finement to the house for not less han fourteen days, etc., insured 
was not entitled to a benefit where, though he was totally disabled 
from laboring, he was not confined to his house, but was able to, 
and did, walk a quarter of a mile from his house to a barber shop. 


[For other cases, see Insurance, Dec. Dig. § 787.] 


Transferred from Superior Court, Merrimack County. 

Action by George W. Sawyer against the Masonic Protective 
Association. Verdict for plaintiff. Transferred from the Su- 
perior Court on defendant’s exception to the denial of a motion 
for nonsuit. Exception sustained. 

Assumpsit, for an indemnity under a benefit certificate. The 
certificate contains the following provisions: “A disability, to 
constitute a claim for sickness, * * * shall require absolute, 
necessary, continuous confinement to the house for not less than 
fourteen days. * * * And no disability * * * shall con- 
stitute a claim for a longer period than the insured shall be to- 
tally disabled and absolutely, necessarily, continuously, confined 
to his house.” 

The plaintiff’s evidence tended to show these facts: He was 
a grocer, and was seriously sick and totally incapacitated for la- 
bor from May 2d to September roth. May Ist his physician be- 
gan to treat him at his house for paralysis of the throat and 
other troubles connected therewith. He was confined to his 
house in Franklin from that time until July 8th, except that he 

* Decision rendered, May 4, 1909. 73 Atl. Rep. 168 
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went once or twice a week to the office of his physician for X-ray 
treatment, and on some of these occasions went beyond the office 
to a barber shop a quarter of a mile distant from his house. He 
occasionally stepped into his store, but did no work there. July 
8th he went to York Beach by advice of his physician. On the 
way he consulted a specialist in Boston, and while at the beach 
was driven to a barber shop twice a week. 


DEACH, STEVENS & Coucn, for Plaintiff. 
Henry F. Hows, for Defendant. 


PEASLEE, J. 

The plaintiff relies upon Scales vs. Ass’n, 70 N. H. 490, 48 
Atl. 1084. He claims that the case is authority for the proposi- 
tion that total disability to labor entitles him to recover, al- 
though he was not in any sense confined to his house. If sucha 
conclusion is to be drawn from what is said in the first para- 
graph of the opinion in that case, it cannot now be followed. 
The disability is to be such as to ordinarily confine one to the 
house as a matter of necessity. As was said in the Scales Case, 
the confinement is not a condition precedent. If the insured 
were taken out because the house was on fire, or if he were car- 
ried to a hospital in an ambulance, it would not defeat a recov- 
ery; but that case does not decide that one can recover under 
this policy when he is totally incapacitated to labor, yet in no 
sense confined to his house. To so hold would be to refuse to 
give any substantial meaning to the plain language used by the 
parties in making their agreement. The term used is to be given 
a reasonable interpretation. It is not to be read out of the con- 
tract. 

If necessity for confinement to the house is only an evidentiary 
fact it is one that must appear. The disability must be of a na- 
ture to ordinarily confine one to the house. This is recognized 
in the Scales Case, and most of the opinion is devoted to show- 
ing that the essential fact existed. There was in that case not 
only a substantial, but a literal and technical, confinement of the 
insured to his house. The case at bar presents a different state 
of facts. One who is able to, and does, walk a quarter of a mile 
from his house to a barber shop, is not then either “connected 
with” or “appurtenant” to his house. No one would think of 
saying he was confined to the house. Among people in general, 
the conclusive answer to the assertion that he was so confined 
would be that he was seen walking the streets a quarter of a mile 
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from his dwelling. It was largely upon the ground of such gen- 
eral or common understanding of the meaning of the terms used 
that the Scales Case was decided. The same principle should pre- 
vail here. As in that case, there was not to be a strict construc- 
tion of the term as a condition precedent, so here there cannot 
be a technical application of the language used in a part of the 
opinion in the Scales Case. The contract and the opinion in 
the former case are both to be interpreted reasonably. Con- 
strued in this way, the policy is not deceptive. As it cannot be 
presumed that the association intended to deceive the insured 
(Scales vs. Ass’n), neither can it be inferred that the insured in- 
tended to overreach the insurer. If he desired to insure him- 
self against incapacity to labor or transact business, language 
could easily have been used to express the contract. An un- 
qualified agreement could have been made. 

The case differs essentially in its facts from the one relied 
upon. There was here no evidence to support a finding that the 
plaintiff’s disability was of the class insured against, and the 
motion for a nonsuit should have been granted. 

Exception sustained. All concur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


GRIESA, ET AL. 
v8. 


MUTUAL LIFE INS. CO. or New York.* 


CANCELLATION OF POLICY—REMEDIES—EQUITY. 


After the death of assured, a suit in equity will not lie for the surrender 
and cancellation of the policy because obtained by fraud; the in- 
surer having a plain, speedy, and adequate remedy by interposing 
the fraud as a defense to an action at law on the policy. ; 


[For other cases, see Insurance, Cent. Dig. § 537; Dec. Dig. § 249.] 


POLICY—BREACH. 


The filing of a bill by insurer for the cancellation of a policy, providing 
for the delivery of bonds on insured’s death, after such event, alleg- 
ing that the policy had been obtained by fraud, constituted a repudi- 


*% Decision rendered, April 5,1909. 169 Fed. Rep. 509. 
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ation by insurer of its obligations, rendering it liable to an action at 
law for damages. 


[For other cases, see Insurance, Dec. Dig. § 611.] 


CANCELLATION OF POLICY. 


Since a beneficiary under a policy payable in bonds could not on as- 
sured’s death maintain a suit in equity for specific performance by 
the delivery of the bonds, that feature of the policy presented no 
circumstance to support a suit in equity by the insurer for the sur- 
render and cancellation of the policy for fraud. 


[For other cases, see Insurance, Dec. Dig. § 249.] 


Appeal from the Circuit Court of the United States for the 
District of Kansas. 

For opinion below, see 156 Fed. 398. See, also, 165 Fed. 48. 

Before Adams, C. J., and Riner and Amidon, D. JJ. 


GEORGE J. BARKER, SAMUEL A. RIGGS, and CHARLES F. 
HutcHincs, for Appellants. 

Joun S. DkAN, FERRY & DoRAN, and BisHop & MITCH- 
ELL, for Appellee. 

Amipon, D. J. 

Lucius H. Perkins, in his lifetime, procured policies of insur- 
ance upon his life to be issued, aggregating more than $500,000. 
Among others, the Mutual Life Insurance Company, complain- 
ant below, and appellee here, issued such a policy in his favor 
for $100,000. In less than a year after obtaining this large 
amount of insurance, he fell from his house and shortly after 
died. The complainant brough this suit in equity in the United 
States Circuit Court for the District of Kansas, against the ex- 
ecutors of the last will and testament of said Perkins, and his 
widow and sons, who were the beneficiaries under the policy, 
alleging in its bill: That Perkins had taken out the insurance 
fraudulently with the deliberate purpose on his part to commit 
suicide; that he had purchased a fatal poison on the morning 
of his death, at a drug store in the town where he lived, gone 
upon the roof of his house, and there taken the poison with sui- 
cidal purpose, and, losing consciousness from its effect, had 
fallen from the house, resulting in his death. It is further al- 
leged in the bill that it would be impossible to ascertain whether 
in fact he had taken the poison unless an immediate autopsy was 
had, because by delay the poison would become so absorbed into 
the tissues of the body that its presence could not be scientifi- 
cally discovered. On the other hand, if a prompt autopsy could 
be had, it was asserted that it would be possible to scientifically 
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discover the presence of the poison, and thus demonstrate that 
Perkins had come to his death by suicide. The bill further al- 
leged: That, promptly upon receiving notice of Perkins’s death, 
complainant had instituted an investigation to ascertain its cause, 
and had thereby discovered evidence tending strongly to show 
that he had committed suicide in the manner above described; 
that it thereupon promptly applied to his widow, the defendant 
Clara Luella Morris Perkins, who was the owner of the lot 
where he was buried, and the legal custodian of his body, asking 
that an autopsy might be held for the purpose of ascertaining 
the cause of his death. The widow declined to accede to this re- 
quest. Thereupon complainants applied to the coroner of the 
county where Perkins was buried, asking that an inquest be 
held; but the coroner, exercising the legal discretion with which 
he is vested, declined to hold an inquest. From the bill it also 
appears that the policy of the complainant provides, not for the 
payment of cash, but for the issuance of one hundred bonds for 
$1,000 each, payable in twenty years. Perkins left a last will and 
testament, in which he bequeathed to each of his three sons 
twenty of these bonds. The remaining forty of them are set 
apart as a special fund; the income therefrom to be paid to his 
widow, but the capital upon her death to go to his sons. 

This bill was filed July 19, 1907. The only relief prayed for 
therein is the surrender and cancellation of the policy upon the 
ground that it had been obtained by fraud. On the same day 
on which the bill was filed, a motion was also filed in the cause, 
in which an order of the court was asked authorizing the com- 
plainant to exhume the body and hold an autopsy thereon. 

August 5, 1907, the executors brought an action at law on the 
policy against the insurance company as defendant, in the same 
court in which the bill was pending. 

August 14, 1907, the executors and the widow filed a plea in 
the equity suit, setting forth the pendency of the action at law, 
and alleging that the complainant might by answer in that ac- 
tion plead as a defense all the matters contained in the bill, and 
further also pleading that it appeared upon the face of the bill 
that the complainant had a plain, adequate, and complete remedy 
at law. On the same day the other defendants filed a demurrer 
in the equity cause, challenging the jurisdiction of the court and 
the equity of the bill. 

August 19th the complainant in the equity suit, as defendant 
in the action at law, filed in that action a motion for the disin- 
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terment of the body and an autopsy, identical with the motion 
then pending in the equity suit. 

After some preliminary hearings, which are not now material, 
the cause came on before the court on the 4th day of September, 
1907, for the purpose of disposing of the matters raised by the 
plea and demurrer, and by the motions. The trial judge stated, 
without much regard for chancery practice, that he would treat 
the suit in equity and the action at law as “consolidated” for the 
purpose of dealing with all the matters thus presented. Oral 
evidence was adduced by the parties, and the hearing continued 
from time to time until September 14, 1907, when the court en- 
tered an order in the equity suit directing the marshal of the 
court to exhume the body, and allow three persons named by 
the court to hold an autopsy thereon. This order was promptly 
executed, the autopsy held, and the persons making the same 
have filed their report, which is embodied in the record. 

This left the suit in equity pending on the plea and demurrer. 
April 14, 1908, while this issue was still undecided, the com- 
plainant filed in the equity suit a motion for an injunction re- 
straining the further prosecution of the action at law, assigning 
as a reason that +— 

“This court of equity having rightfully acquired jurisdiction 
of the parties and the subject matter of the controversy, for the 
purpose of granting certain necessary and indispensable equi- 
table relief, will retain such jurisdiction to do complete justice 
between the parties and grant full relief.” 

This motion and the issue raised by the plea and demurrer, 
were heard together, and on June 25, 1908, the court entered an 
order overruling the plea and demurrer and restraining the fur- 
ther prosecution of the action at law. The present appeal is 
brought to review that order, and error is assigned upon both 
its branches, viz.: (1) The overruling of the plea and demurrer ; 
and (2) the restraining of the action at law. 

We are first invited by counsel for appellant to pass upon the 
power of the court and its practice in granting the order for the 
disinterment of the body and the holding of an autopsy thereon. 
This order, however, has been fully executed. It is beyond the 
power of this court to grant any_relief in respect of it. Any dis- 
cussion of the subject upon which we might enter would be in a 
large measure academic. We therefore abstain from expressing 
any opinion upon those matters; but, lest our thus passing these 
questions by may be misconstrued, we expressly add that such 
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action ought not to be interpreted as even an implied approval 
by us either of the power exercised or the practice pursued by 
the trial court. 

We pass then to the other matters. In dealing with them we 
shall be obliged to separate matters that were blended by the 
trial court and have been confused in the argument here. First, 
can the bill in equity be sustained even when combined with the 
discovery which was granted on the motion to exhume the 
body? This bill is not a bill of discovery, but a bill of relief. 
Such a bill, to be sure, is always also a bill of discovery. The 
answer for which it calls is evidence in behalf of the complain- 
ant, and, if the charges of the bill are not sufficient to elicit all 
the evidence which he deems his right, he may attach interroga- 
tories to the bill, and elicit further evidence in that way; but, 
when a bill asks both relief and discovery, the right to the dis- 
covery is dependent upon the right to relief. If the bill is insuf- 
ficient as to its relief, it presents no controversy in which the 
evidence sought by the discovery could be used. It may be that 
the framer of the present bill was aware of this rule, and there- 
fore abstained from asking for the exhumation of the body in the 
prayer of the bill, but sought his discovery in the unusual 
method of a separate motion. It is the settled law of this circuit, 
and of the Supreme Court, that after the death of assured a suit 
in equity will not lie for the surrender and cancellation of the 
policy upon the ground that it was obtained by fraud, for the 
reason that the company has a plain, speedy, and adequate 
remedy by interposing the fraud as a defense to an action at law 
upon the policy. Ins. Co. vs. Bailey, 13 Wall. 616, 20 L. Ed. 
501; Cable vs. United States Life Ins. Co., 191 U. S. 288, 24 
Sup. Ct. 74, 48 I. Ed. 188; Riggs vs. Union Life Ins. Co., 129 
Fed. 207, 63 C. C. A. 365. In the absence of some peculiar cir- 
cumstances therefore, the present bill is without equity, and its 
failure upon that ground would take away any basis for discov- 
ery. 

Appellee contends that there are “peculiar circumstances” 
which exempt this case from the rule declared in the decisions 
above referred to. What are those circumstances? 

1. It is first suggested that the policy of insurance provides 
for the delivery of bonds, instead of the payment of money, and 
therefore could only be enforced in equity. This feature is 
wholly without merit for two reasons: (1) A bill in equity will 
not lie for the specific enforcement of such a contract. On the 
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contrary, as soon as it is violated, the company becomes liable 
to an action at law in which the plaintiff is entitled to recover as 
damages the money value of what would have been obtained 
from the company by a performance on its part. The filing of 
the bill itself shows that the company has repudiated its obliga- 
tions under the policy and has therefore become liable to an ac- 
tion at law. Roehm vs. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 
L. Ed. 953; Hyer vs. Richmond Traction Co., 168 U. S. 471, 18 
Sup. Ct. 114, 42 L. Ed. 547. (2) If the beneficiary under the 
policy could not maintain a suit in equity for its specific per- 
formance by the delivery of the bonds, surely that feature of the 
policy presents no circumstance that would support a suit in 
equity by the company for the surrender and cancellation of the 
policy. 

2. The second circumstance urged is that courts of equity 
have concurrent jurisdiction with courts of law as to matters of 
fraud, accident, and mistake, and, having taken jurisdiction of 
a cause involving either of these elements for the purpose of 
discovery, will retain jurisdiction to grant full relief. This is 
simply to bring into the conclusion matters which have already 
been rejected from the premise. Under section 723 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 583), as construed by 
the federal courts, when the remedy at law is plain, speedy, and 
adequate as to fraud, there is no concurrent remedy in equity. 
If the remedies at law and in equity are concurrent, the plaintiff 
may choose which he will pursue. The decisions of the Supreme 
Court, and of this court, already cited, show that no such right 
of election exists in the federal courts as to such matters of 
fraud as are here involved. The basis therefore of this second 
“circumstance” is destroyed. The concurrent jurisdiction upon 
which it rests does not exist. Having once conceded that the 
fraud complained of constitutes no ground for equitable relief, 
we ought not to bring it forward as a “circumstance” which, 
when combined with discovery, will draw the entire controversy 
into equity. In the federal courts the basis for the rule discussed 
in section 225 of Pomeroy’s Equity Jurisprudence does not ex- 
ist, because the concurrent jurisdiction does not exist when the 
remedy at law is plain, speedy, and adequate, as the Supreme 
Court and this court have held it to be, in the present case. 

3. As a third circumstance, it is said that a bill of discovery 
would not lie against Mrs. Perkins because she is not a party 
to the action at law; whereas, she would be an indispensable 
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party to the bill of discovery because she was the owner of the 
cemetery lot and was the legal custodian of her husband’s body. 
Bills of discovery, however, are not confined to the parties to the 
action at law. Any person interested in the action at law and 
having possession of the evidence sought by the discovery may 
properly be made defendant to such a bill. Mrs. Perkins comes 
clearly within this class. Agents have been made parties to bills 
for discovery to obtain evidence for use in an action at law 
against their principal. 

In Orr vs. Diaper, 4 Ch. Div. 92, the plaintiffs were manu- 
facturers of sewing cotton and thread, and the defendants were 
ship owners who had carried to foreign markets thread pur- 
chased by other persons, and packed in the same manner as 
plaintiff’s thread, and bearing counterfeit tickets. The object 
of the bill was to compel the ship owners to discover the names 
of the persons who were thus using the plaintiff's trademark. 
The bill did not allege any intention to sue the defendants there- 
in, but sought the name of the unknown persons who had in- 
vaded the rights of the plaintiffs, to the end that they might be 
sued. The bill was held good. The vice-chancetlor said :— 

“It has been submitted that the defendants are mere witnesses, 
but their position is different from that of mere witnesses.” 

In Hoppock’s Executors vs. Canal Co., 27 N. J. Eq. 286, a 
similar bill was sustained for the purpose of discovering the 
parties who had violated plaintiff’s rights in order that they 
might be sued in an action at law. See, also, Hurricane Tele- 
graph Co. vs. Mohler, 51 W. Va. 1, 41 S. E. 421; Post vs. Rail- 
road Co., 144 Mass. 341, 11 N. E. 540, 59 Am. Rep. 86, where 
the authorities are fully reviewed. See, also, Pomeroy’s Equity 
Jurisprudence, § 199. 

If therefore the discovery sought could be legally granted (as 
to which we express no opinion), the circumstance that Mrs. 
Perkins was not a party to the action at law presented no ob- 
stacle to the filing of a proper bill of discovery against her, ask- 
ing the relief which was here obtained upon the motion. 

These are all the circumstances pressed upon our attention 
by counsel for appellee, and they are not sufficient to sustain the 
action of the trial court in drawing this entire controversy into 
equity. The bill in equity fails as a bill for relief, and as to that 
ground the plea and demurrer should have been sustained, and 
the bill dismissed. 


We must deal with this case, however, to some extent as it 
VoL, XXXVIII.—57. 
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was dealt with by the trial court. Taking into consideration the 
motions, bill in equity, and the complaint in the action at law, all 
of which were before the court, they embodied all the elements 
essential to a pure bill of discovery. The trial court treated them 
as having that force, and, acting upon that theory, made its or- 
der directing the exhumation of the body and the holding of the 
autopsy. We shall so regard them. We are well aware that the 
relief granted differs from that which is usually granted by 
bills of discovery. What the compainant desired, however, was 
evidence to aid it in maintaining its defense to the action at law 
in case the suit in equity failed. It was evidence which was 
sought. The circumstances which distinguish the relief granted 
from that which is usually obtained by bills of discovery relate 
rather to the power of the court than to the nature of the relief 
itself. In determining the effect of the relief granted upon the 
action at law, it must be regarded as in the nature of discovery. 
It certainly can confer no greater rights upon the complainant 
with respect to the action at law than would have resulted if 
the discovery sought had been such as equity has been accus- 
tomed to grant. Having obtained the desired discovery, it was 
the duty of the complainant to take that discovery as evidence 
into the action at law, instead of reversing the process by draw- 
ing the action at law into the suit in equity. Pomeroy’s Equity 
Jurisprudence, §§ 223-228. 

It necessarily follows that the court erred in restraining the 
action at law, and its order should be vacated and set aside. The 
bill in equity is also insufficient to entitle the complainant to any 
relief, It may, however, be allowed to stand as one of the ele- 
ments which were before the trial court going to make up what 
should have been embraced in a proper bill of discovery. 


———__—— $e @—___—__ 


HAAS VS. MUTUAL LIFE INS. CO. OF NEW YORK. 
(No. 15,610.)* 
(Supreme Court of Nebraska.) 


FORFEITURE—CONSTRUCTION AGAINST. 


“Forfeitures are looked upon by the courts with ill favor, and will be 
enforced only when the strict letter of the contract requires it; and 
this rule applies with full force to policies of insurance.” Connecti- 
cut Fire Ins. Co. vs: Jeary, 60 Neb. 338, 83 N. W. 78, 51 L. R. A. 608. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 
% ‘Decision rendered, June 11, 1909. 121 N.w. Rep. 996. Syllabus by the Court. : 
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FORFEITURE—CONSTRUCTION AGAINST. 


It has become a settled rule in the construction of contracts of insur- 
ance that policies of insurance will be liberally construed to uphold 
the contract, and conditions contained in them which create for- 
feitures will be construed most strongly against the insurer, and 
will never be extended beyond the strict words of the policy. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


LIFE POLICY—NATURE OF CONTRACT. 


A poicy of life insarnce is not a contract of assurance for a single year, 
with a privilege of renewal from year to year by paying the annual 
premiums. It is an entire contract of insurance for life, subject, 
when so stipulated, to discontinuance and forfeiture for nonpayment 
of any installments of premium. Such installments of premium are 
not intended as the consideration for the respective years in which 
they are paid, but each installment is, in fact, part consideration of 
the entire insurance for life. 


[For other cases, see Insurance, Dec. Dig. § 124.] 


LIFE POLICY—FORFEITURE—NONPAYMENT OF PREMIUM: 


A life insurance policy, when once it takes effect by payment of the first 
year’s premium and delivery of the policy, does not terminate at the 
end of the year, but it is a contract for the life of the assured. If 
the policy contains no provision for a forfeiture thereof by reason 
of a failure of the assured to pay subsequent premiums annually, a 
failure to pay such premiums on the day named will not constitute 
a forfeiture of such policy. All that the company can demand in 
such case is the right to set off against the amount of indemnity it 
has bound itself to pay; the amount of the premiums remaining un- 
paid, with interest thereon. 


[For other cases, see Insurance, Dec. Dig. § 349.] 


CRITES VS. MODERN WOODMEN OF AMERICA. 
(No. 15,284.)* 


(Supreme Court of Nebraska.) 


BENEFICIAL ASSOCIATIONS—FILING CONSTITUTION AND 
BY-LAWS. 


A fraternal beneficiary association filed in the office of the Auditor of 
State its original constitution and by-laws in printed form properly 
certified, and, after each biennial meeting of its head organization, 
filed copies of the same as amended. The printed books were divi- 
ded into chapters and sections, and so indexed as to be easy of 
reference and comparison. Held a substantial compliance with the 
statute. 


[For other cases, see Insurance, Dec. Dig. § 601.] 
% Decision rendered, May 9,1909. 121 N.W. Rep. 591. Syllabus by the Court. 
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TEXAS LIFE INS. CO. VS. ROBERTS.* 


(Court of Civil Appeals of Texas.) 


AGENTS—ACTION FOR BREACH OF CONTRACT — REDUC- 
TION OF DAMAGES—OTHER EMPLOYMENT 

Where a person employed by an insurance company merely obligated 
himself to furnish his personal services in the performance of speci- 
fied duties, and to perform such other duties as might be required 
of the departments with which he was to be connected, and was dis- 
charged before the end of the term, the company, in his action for 
breach of the contract, could reduce the amount of damages by show- 
ing that he had or by proper diligence could have obtained other 
remunerative employment. 


[For other cases, see Insurance, Dec. Dig. § 85.] 


AGENTS—ACTION FOR BREACH OF CONTRACT — REDUC- 
TION OF DAMAGES—ADMISSIBILITY OF EVIDENCE. 
That plantiff filed a waiver of certain elements of damages claimed in 
his petition did not render the evidence of other employment im- 
material, where, after the waiver, he still claimed some damages 
from the alleged breach of contract. 

[For other cases, see Insurance, Dec. Dig. § 85.] 


AGENTS—ACTION FOR BREACH OF CONTRACT—ADMISSI- 
BILITY OF EVIDENCE—EXPENSE ACCOUNT. 

In an action for breach of a contract of employment by discharging 
plaintiff as a travelling agent for defendant insurance company, it 
was error to exclude plaintiff's expense accounts submitted to de- 


fendant from the time he entered defendant’s employ until his dis- 
charge; the evidence being material upon the question of good 


faith in terminating the contract. 
{For other cases, see Insurance, Dec. Dig. § 85.] 


AGENTS—ACTION FOR BREACH OF CONTRACT—QUESTION 
FOR JURY—CONSTRUCTION OF CONTRA 

A contract of employment with an insurance oan provided that 
it might be terminated by the company if the employee 
should fail to produce sufficient business to make the business writ- 
ten under the contract profitable to the company, that a vote of 
its board of directors on the question should be final, and that they 
should have the power to terminate the contract at any time they 
should consider it for the best interest of the company to do so. 
Held, that the contract was ambiguous as to the right of discharge, 
and it was a question for the jury whether it was the intention of the 
parties that the company should have the absolute right to discharge 
the employee at any time either with or without cause, and whether 
the vote of the directors was intended to be final, so that the em- 
ployee could not question the good faith of their act and the ab- 


sence of fraud. 
[For other cases, see Insurance, Dec. Dig. § 85.] 


SS 
% Decision rendered, April 14,1909. Rehearing denied, May 26,1909. 119 S.W. Rep. 926. 
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MEISENBACH VS. SUPREME TENT, KNIGHTS OF 
THE MACCABEES OF THE WORLD.* 


(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—QUESTION FOR 
JURY—TENDER OF DUES. 

In an action on a mutual benefit certificate, whether dues were tendered 
insurer's officer for insured, and he refused to accept on the ground 
that insured was sick, held for the jury under the evidence. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


MUTUAL BENEFIT INSURANCE—REFUSAL OF DUES—ILL- 
NESS OF INSURED. 

The illness of a member of a mutual benefit association is no ground for 
refusing to accept hs dues or for suspending him from membership, 
in the absence of false statements in his application. 

[For other cases, see Insurance, Dec. Dig. 744.] 


MUTUAL BENEFIT INSURANCE—SUSPENSION—NECESSITY 
FOR NOTICE. 

If a member of a mutual benefit association is suspended for default in 
payment of dues, he would be aware of the fact and presumed to 
know that the by-laws worked a suspension of his membership, and 
it would be incumbent on him to seek reinstatement according to 
the by-laws, though no notice of suspension was sent him; but if 
he tendered an assessment, and it was wrongfully refused, it would 
not be presumed that he knew that he was suspended, since such a 
result would be by declaration of the officers of the order without 


cause, and he could not be regarded as having acquiesced in suspen- 
sion and abandoned his membership until he had notice of his sus- 


pension. 
[For _" cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 
750. 


MUTUAL BENEFIT INSURANCE. 


In an action on a mutual benefit certificate, whether notice of suspen- 
sion was sent insured held for the jury under the evidence. 
[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


NECESSITY FOR PROOF OF DEATH—DENIAL OF LIABILITY 


Where an insurer had denied liability the fact that proofs of death, sub- 
sequently made, were defective, would not bar recovery. 

[For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 
780. ] 


* Decision rendered, May 25,1909. Rehearing denied, June 8,1909. 119S.W. Rep. 514. 
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BARRETT VS. GRAND LODGE A. O. U. W. OF STATE 
OF NEW YORK.* 
(Supreme Court of New York, Special Term, Monroe County.) 


BENEFIT INSURANCE—AMENDMENT OF BY-LAWS — PRO- 
HIBITION OF LIQUOR BUSINESS—VESTED RIGHTS UN- 
DER CERTIFICATES. 

Where, at the time a member joined a beneficial insurance association, 
its by-laws did not prohibit him from engaging in the liquor busi- 
ness, an amendment thereafter to that effect, when he was in good 
standing and without his consent, would not deprive him and his 
beneficiary of their vested rights under his certificate. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


BENEFIT INSURANCE—PAYMENT OF ASSESSMENTS— 
WAIVER OF RIGHT TO DEMAND. 


A benefit insurance order, by wrongfully refusing to accept payment of 
an assessment from a member in good standing on the ground that 
his certficate was void, waved the right to demand tender of future 
assessments and forfeit his certificate for failure to pay the same. 


[For other cases, see Insurance, Dec. Dig. § 754.] 
— INSURANCE—WAIVER OF FORMAL PROOFS OF 


By the same act it waived the right to demand formal proofs of loss in 
case of death. 


[For other cases, see Insurance, Cent. Dig. 1965; Dec. Dig. § 789.] 
BENEFIT INSURANCE—LIABILITY ON CERTIFICATE—MEM- 
BER ILLEGALLY SUSPENDED. 


A benefit insurance order cannot escape liability on a member’s certificate 
because the deceased member did not apply for reinstatement in the 
order after an illegal and improper attempt to suspend him for 
nonpayment of dues, which he was not required to tender after the 
wrongful refusal to accept a tender of an assessment when he was 


in good standing, and after it had illegally declared his certificate 
forfeited. 


[For other cases, see Insurance, Dec. Dig. § 754.] 
*% Decision rendered, May 31,1909. 117 N.Y. Sup. 126. 


VAN NORMAN VS. MODERN BROTHERHOOD OF 
AMERICA.* 


(Supreme Court of Iowa.) 


MUTUAL BENEFIT INSURANCE—DEFENSE OF SUICIDE. 


The question of sanity or insanity of a deceased member of a mutual 
benefit society is of material weight in determining whether he com- 
mitted suicide so as to defeat a recovery on the certificate void on 
the member committing suicide, sane or insane. 

[For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.] 


% Decision rendered, July 2,1909. 121 N.W. Rep. 1080. 
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MUTUAL BENEFIT INSURANCE—DEFENSE OF SUICIDE. 


Whether a member of a mutual benefit society was sane or insane at 
the time of his death held, under the evidence, for the jury. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 
mur BENEFIT INSURANCE—SUICIDE—QUESTION FOR 
JURY. 


In an action on a mutual benefit certificate void on the suicide of the 
member, sane or insane, evidence held to require the submission to 
the jury of the issue whether the member committed suicide. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


MUTUAL BENEFIT INSURANCE—DEFENSE OF SUICIDE— 
INSTRUCTIONS. 


An instruction in an action on a mutual benefit certificate void on the 
suicide of the member, which recites certain facts which defendant 
sought to establish, and charged that, if they were found to be 
proved and to be consistent only with the theory of suicide, a ver- 
dict should be returned accordingly, was not objectionable as re- 
quiring the jury to find that each and all of the alleged facts had been 
established before the conclusion of suicide was justified, where it 
was evident that the court was speaking distributively as well as col- 
lectively. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 


MUTUAL BENEFIT INSURANCE—DEFENSE OF SUICIDE— 
EVIDENCE—INSTRUCTION. 

Where, in an action on a mutual benefit certificate defended on the 
ground of the suicide of the member, the showing of mental aberra- 
tion in the member was so weak that, if the jury had returned a 
special verdict finding him insane, it would have been difficult to 
have justifred it, the court could not refuse to give plaintiff the 
benefit of the presumption against suicide, and could not give an in- 
struction permitting the jury to disregard such presumption. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 


—— ——_$+e@—______—__ 


ALEXANDER VS. WOODMEN OF THE WORLD.* 
(Supreme Court of Alabama.) 


BENEFIT INSURANCE—ACTION ON CERTIFICATE—REQUI- 
SITES OF COMPLAINT. 


In an action ona benefit certificate, the death of insured, and the fact 
that he died during the life of the certificate, are material averments 
in the complaint. 


[For other cases, see Insurance, Dec. Dig. § 815.] 


BENEFIT INSURANCE—OWNERSHIP OF CERTIFICATE BY 
PARTY SUING THEREON. 


The mere issuing or signing of a benefit certificate after the death of 
insured, without more, did not constitute it the property of plaintiff, 
though she was named as beneficiary. 


[For other cases, see Insurance, Dec. Dig. § 793.] 
% Decision rendered, May 13, 1909. 49S. Rep. 883. 
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BENEFIT INSURANCE— RECOVERY ON CERTIFICATE NOT 
DELIVERED. 

No recovery could be had on a benefit certificate which was never de- 
livered, either actually or constructively, and which was not in fact 
issued until after the death of insured. 


[For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.] 


GONACKEY VS. GENERAL ACCIDENT, FIRE & LIFE 
ASSUR. CORPORATION. (No. 1,711.)* 


(Court of Appeals of Georgia.) 


ACTIONS—PETITION—SUFFICIENCY. 


In a suit to recover money on an insurance policy, failure to incorpo- 
rate in the petition or attach thereto as an exhibit “what appears 
upon the face or in the body of the policy”, is an amendable defect, 
and should be taken advantage of by a special demurrer. 


[For other cases, see Insurance, Dec. Dig. § 642.] 
% Decision rendered, June 25, 1909. 65S. E. Rep. 53. Syllabus by the Court. 


NOBLE VS. POLICE BENEFICIARY ASS’N.* 


(Supreme Court of Pennsylvania.) 


BENEFIT INSURANCE—RIGHTS OF BENEFICIARY. 


A beneficiary in a benefit certificate has, during the lifetime of the mem- 
ber merely an expectancy, which does not become a vested right 
until death of assured. 


[For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 


BENEFIT INSURANCE—CHANGE OF BENEFICIARY. 


A member of a benefit association named his sister as beneficiary. On 
marrying he surrendered the certificate, and obtained a new cer- 
tificate, wherein the wife was named as beneficiary. Held that, on 
the member’s death, his wife had sole interest in the proceeds of the 
certificate, though a by-law of the association provided that the cer- 
tificate should be transferred only on the consent of the beneficiary, 
and the sister did not in fact consent; the insured having retained 
the certificate in his possession during his lifetime. 


[For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.] 


BENEFIT INSURANCE—TRANSFER OF CERTIFICATES. 


A benefit association may waive its by-laws as to transfers of the benefit 
certificate, without any person having a right to complain thereof. 


[For other cases, see Insurance, Dec. Dig. § 781.] 
*% Decision rendered, April 12, 1909. 73 Atl. Rep. 336. 
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CAMPBELL VS. ORDER OF WASHINGTON.* 
(Supreme Court of Washington.) 


BENEFICIAL ASSOCIATIONS—REINSURANCE—ESTOPPEL. 


Where a beneficial insurance association reinsures the members of an- 
other such association, dues to be paid according to the contract 
with the other association, and liability in other respects to be 
measured by its own laws, and receives dues, it cannot after death 
of such a member assert that it had no authority to make the con- 
tract. 


[For other cases, see Insurance, Dec. Dig. § 699.] 


LIFE INSURANCE—CONTRACT—INVOLUNTARY HOMICIDE. 


Though the clause of the constitution and laws of a beneficial associa- 
tion providing that the death of member “by his own hands, whether 
sane or insane at the time, whether the act be voluntary or involun- 
tary’, is a risk not assumed, may not exempt from liability in every 
case ‘of death by accident, it does exempt from liability for invol- 
untary suicide from causes other than those proceeding from the 
act of an insane mind. 


[For other cases, see Insurance, Cent. Dig. § 1152; Dec. Dig. § 445.] 
icine al eis es le seashell 
%* Decision rendered, June 5,1909. 102 Pac. Rep. 410. 


SHERMAN VS. MUTUAL LIFE INS. CO. OF NEW 
YORK.* 


(Supreme Court of Washington.) 


vee OF CONTRACT FOR LOAN—CANCELLATION OF 


A contract between an insurance company and insured and his benefici- 
aries, by which the insurance company loaned to the insured and 
his beneficiaries the value of a paid-up life policy, the contract stipu- 
lating that on default the company is authorized at its option, with- 
out notice and without demand for payment, to cancel the policy 
and apply the customary cash surrender consideration then allowed 
by the company for the surrender for cancellation of similar policies 
to the payment of the loan with interest, and to pay the balance to 
the parties entitled thereto on demand, is a valid contract, and the 
stipulation as to cancelation is not waived by an extension of the 
date of payment of the loan. 


[For other cases, see Insurance, Dec. Dig. § 228.] 
* Decision rendered, June 14, 1909. 101 Pac. Rep. 419. 
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OGDEN VS. SOVEREIGN CAMP OF WOODMEN OF 
THE WORLD. (No. 15,970.)* 
(Supreme Court of Nebraska.) 


BENEFIT INSURANCE—SUFFICIENCY OF EVIDENCE. 


In a suit on a certificate issued by a fraternal beneficiary association, a 
written statement of delinquent assessments made out by an officer 
of defendant, and introduced by plaintiff as evidence of the date of 
assured’s reinstatement, was properly held by the trial court to be 
without probative force for such a purpose when contradicted on 


that issue by defendant’s records and explained and disproved by 
oral testimony. 


[For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819.] 
*% Decision rendered, June 11,1909. 121 N.W. Rep. 973. Syllabus by the Court. 


PENN MUT. LIFE INS. CO. VS. KEETON ET AL. 
(No. 13,824.)* 
(Supreme Court of Mississippi.) 


ACTION ON POLICY—PLEADING—SUFFICIENCY OF DEC- 
LARATION. 


Where a life policy, expressly stipulating as a condition of liability that 
proofs of death shall be furnished to the insurer at its home office, 
etc., was made an exhibit to the declaration in an action to recover 
on the policy, but the declaration did not allege that the condition 
had been complied with, nor allege facts excusing compliance, the 


declaration stated no cause of action, and would not sustain a de- 
fault judgment in the action. 


(For other cases, see Insurance, Cent. Dig. §§ 1593, 1603-1605; Dec. Dig. 
34. 


% Decision rendered, June 15,1909. 49 S. Rep. 736. 


————oe@—___—_-_- 


ILLINOIS LIFE INS. CO. VS. McKAY.—McKAY VS. IL- 
LINOIS LIFE INS. CO. (Nos. 1,569, 1,570.)* 


(Court of Appeals of Georgia.) 
PREMIUMS—DEFAULT IN PAYMENT—FORFEITURE OF 
POLICY. 


The provision for the punctual payment of the premium when due is of 
the essence an substance of life insurance, and failure to comply 


*% Decision rendered, June 15, 1909. 648. E. Rep. 1131. Syllabus by the Court. 
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therewith in strict accordance with the requirements of the con- 
tract, in the absence of any waiver, express or implied, inevitably 
results in the forfeiture of the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 891-904; Dec. Dig. § 349.] 
PAYMENT OF PREMIUM, 


Where an insurance company expressly or by implication authorizes the 
policyholders to transmit a premium by mail if the remittance is 
made in apt time to reach the company in due course on or before 
the date when the premium falls due, this will be a sufficient pay- 
ment. 


[For other cases, see Insurance, Dec. Dig. § 186.] 


LIFE INSURANCE—PAYMENT OF PREMIUM. 


Where by the express terms of a policy of insurance a premium was due 
to be paid to the insurance company at its home office in Chicago, 
Ill., on May 21, 1907, and a letter containing the amount of the pre- 
mium was deposited in the postoffice at Americus, Ga., properly 
stamped and addressed, at 4:30 p. m. on May 20, 1907, this did not 
constitute payment of the premium, since the remittance could not 
reach its destination in due course of mail on or before the date of 
payment, and the company had the right under the policy to refuse 
to accept it as payment when received the day after it was due, 
and to forfeit the policy for a failure to pay the premium. The com- 
pany could waive the forfeiture and reinstate the insured on the 
conditions stated in his application for reinstatement. 


[For other cases, see Insurance, Dec. Dig. § 186.] 


———-——— $  @—__ 


MITTELSTADT VS. MODERN WOODMEN OF 
AMERICA.* 


(Supreme Court of Iowa.) 
ACTION ON BENEFIT CERTIFICATE—EVIDENCE—VERDICT 


OF CORONER’S JURY—SUICIDE. 


A verdict of a coroner’s jury that an insured committed suicide, if admis- 
sible, is prima facie evidence of the manner of death in an action to j 
recover on his mutual benefit certificate. , 


[For other cases, see Insurance, Dec. Dig. § 819.] 
Decision rendered, June 5, 1909. 121 N.W. Rep. 803. 


0G 


MONGER VS. NEW ERA ASS’N.* 
(Supreme Court of Michigan.) 
MUTUAL BENEFIT INSURANCE—ACTIONS—CONDITIONS 
PRECEDENT. 


A benefit certificate provided for the payment to the beneficiary of an 
amount not to exceed $1,000, “subject to all the conditions of the 


* Decision rendered, May 26,1909. 121 N.W. Rep. 823. 
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constitution and laws of this association and liable to forfeiture if 
said member shall not comply with said conditions, constitution and 
laws and such as may hereafter be legally enacted by this associa- 
tion’. When insured became a member, the constitution and laws 
were silent as to the enforcement of claims against the association, 
but they were afterward changed, and provided that all claims must 
be submitted to a tribunal established within the association. Held, 
that this change in the constitution and laws was binding upon the 
beneficiary of the certificate, and that no action could be brought to 
enforce the certificate without first submitting the claim to the 
tribunal of the association. 


[For other cases, see Insurance, Dec. Dig. § 805.] 
MUTUAL BENEFIT INSURANCE—ACTION—CONDITION 
PRECEDENT—WAIVER. 


Held, further, that the right of the association to have such claim sub- 
mitted was not waived by a communication from the general secre- 
tary of the association, stating that insured had ceased to be a 
member of the association, and had no claim against the society. 


[For other cases, see Insurance, Dec. Dig. § 805.] 
— + $e @—____—___ 


WINN VS. MODERN WOODMEN OF AMERICA.* 
(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT—ACTIONS—SUFFICIENCY OF EVIDENCE. 


A fraternal benefit society should be held to strict proof of the defense 
that insured made false answers to questions asked in his physical 
examination. 


[For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819.] 


MUTUAL BENEFIT—ACTIONS—SUFFICIENCY OF EVIDENCE. 


In an action o na benefit certificate, defended on the ground that insured 
had made false answers to questions in his physical examination, 
held, that there was substantial evidence for plaintiff on the issues. 


[For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819.] 


MUTUAL BENEFIT—ACTIONS—CONDITIONS PRECEDENT. 


Where a fraternal benefit society refused to pay a death claim for more 
than a year, it will be presumed that its board of directors had passed 
upon it, conceding that their having done so was a prerequisite to 
an action by the beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 
*%* Decision rendered, May 25, 1909. 119 S.W. Rep. 536. 
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FIRE. 
COURT OF APPEALS OF KENTUCKY. 


GEORGIA HOME INS. CO. 
v8. 
MAYFIELD PLANING MILLS. | 


HANOVER FIRE INS. CO. or 
City oF New YORK 


v8. 


SAME.* J 


POLICY—CONSTRUCTION—“ADDITIONS”. 


A fire policy insured $1,000 on plaintiff's machinery, tools, etc., and all 
building material while contained in one-story frame metal roof 
building, and its “additions” thereto attached, and while stacked 
on yard within one hundred feet of the above described mill, situ- 
ated, etc. Held, that a brick boiler house located twenty-seven feet 
from the mill and connected with it by steam and sawdust and shav- 
ings pipes constituted an “addition” within the terms of the policy, 
and that lumber and shingles piled within one hundred feet of the 
boiler house, though not within that distance of the mill building, 
was covered by the policy. 


' [For other cases, see Insurance, Dec. Dig. § 163.] 
[For other definitions, see Words and Phrases, vol. 1, pp. 175-177.] 


POLICY—CONSTRUCTION. 


Where a policy covered building material stacked in a millyard one 
hundred feet from the mill building and its “additions”, material 
burned while piled in an open shed within such radius was covered. 

[For other cases, see Insurance, Dec. Dig. § 163.] 


Appeal from Circuit Court, Graves County. 

“To be officially reported.” 

Actions by the Mayfield Planing Mills against the Georgia 
Home Insurance Company and the Hanover Fire Insurance 
Company of the City of New York. Judgment for plaintiff in 
each case, and defendants appeal. Affirmed. 


Cuas. H. SHIELD, for Appellants. 
Rossins & THomas, for Appellee. 
Hosson, J. 
The Mayfield Planing Mills held insurance policies in the 
Hanover Fire Insurance Company and in the Georgia Home 
Insurance Company. While the policies were in force a fire oc- 
~% Decision rendered, June 10,1909. 1198.W.Rep.119.. 2 
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curred which destroyed a quantity of lumber and shingles be- 
longing to the planing mills, and these actions were brought to 
recover for the loss. The defendants insisted that the property 
was not covered by the policies. The Circuit Court to whom 
the law and facts were submitted entered a judgment in favor of 
the plaintiff. The defendants appeal. 

The clause of the policy in the Georgia Home Insurance Com- 
pany on which the controversy turns is in these words »— 

$1,000. On their machinery, tools and appliances, such as 
saws, planers, boilers and connections, shafting, gearing, belt- 
ing, spare and reserve parts, all other tools and appliances, 
and machinery used by the assured, rough and dressed lum- 
ber, logs, sashes, doors, blinds, all other building material, 
while contained in one-story frame metal roof building, its 
additions hereto attached and while stacked on yard within 

100 feet of above described mill building, situated on east side 

of Mason Street between Broadway and Water Streets in 

Mayfield, Ky., and mapped as No. Cl-24-25-26-block-40-sheet- 

7, occupied by assured as a saw and planing mill. 

The clause in the Hanover Fire Insurance Company policy 
is practically the same. The planing mills had a one-story, 
frame, metal roof building in which its machinery was located; 
and twenty-seven feet from it there was a brick structure in 
which the boilers were placed which generated the power for the 
operation of the machinery, the steam being passed over from 
the boiler room to the machinery building by a pipe, and the 
shavings and chips being brought from the machinery room to 
the boiler room by a conduit built for the purpose. The lumber 
and shingles for which the plaintiff sought to recover were situ- 
ated within one hundred feet of the boiler building, but it was 
not within one hundred feet of the frame building in which the 
machinery was operated. It is insisted for the plaintiff that the 
boiler building should be regarded as an addition attached to the 
frame building within the meaning of the policies; for the poli- 
cies insure the boilers, and thus shows what the parties 
meant by by the term “additions”. Conceding this, it is in- 
sisted for the defendants that the insurance is only upon building 
material stacked in the yard within one hundred feet of the mill 
building, and that the words “its additions thereto attached” are 
not used in this connection. The rule is that insurance policies 
are construed against the insurer and in favor of the insured, 
where the words used are doubtful, for the reason that the in- 
surer draws his own policy and selects his own words. It is also 
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a rule in the interpretation of all contracts to give them that 
construction which will effectuate the real intention of the 
parties. The insurance policies before us were issued to the 
planing mill. The boiler room was an essential part of the mill. 
The machinery was operated in connection with, it and the boiler 
was simply placed at a little distance from the machinery room 
for safety. The boilers and connections used by the assured are 
named in the policy, and, when it is evident that the boiler room 
was an addition within the meaning of the policy, it would be a 
very strained construction of the contract to say that building 
material stacked in the yard within one hundred feet “of above 
described mill building” did not include stuff that was within one 
hundred feet of the boiler room. In other words, if the things 
in the boiler room are insured, and for the purposes of the policy 
that room is treated as a part of the mill building, then we think 
a fair construction of the contract requires that the words 
“above described mill building” must include the boiler room; 
for the boiler room was an essential part of the mill building, and 
in making the contract the parties must have contemplated it 
as such, 

In Joy on Insurance, § 1739, the rule is thus stated: “The 
policy may by express terms include connected buildings, struc- 
tures, or additions, or the term ‘building, factory, or warehouse’ 
may by implication include other buildings or structures so con- 
nected with the main building as to be actually a part thereof, 
and, in the case of factories or other buildings devoted to par- 
ticular uses, it may be evident that certain connected buildings 
were necessary to the continued occupation of the main build- 
ing, and were therefore evidently contemplated as included in 
the description as a part of the property intended to be insured, 
and so, under certain circumstances, parol evidence will be ad- 
mitted the connected buildings were intended to be included. 
Thus, where a policy was effected upon a brick building used 
as a ‘tobacco factory and warehouse’, it was held competent to 
show by parol evidence that the policy was intended to inc.ude 
a room which was connected with the main building by bridges 
and used as a part of the factory. * * * So an engine room 
and its contents located at a distance of twenty-two feet from 
the mill, connected therewith by a shaft for transmitting power 
and by a spout for carrying shavings, is covered by a policy 
upon a planing mill and additions and machinery therein, espe- 
cially where there is no evidence of any other addition, and even 
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though there be a roadway separating the buildings.” Again, 
in section 1744, it is said: “The property may be so described 
that it is evident from the character of the risk or the nature and 
uses of the property that it was intended that the insurance 
should extend to and cover property in connected or adjoining 
buildings. This is especially true in cases of insurance upon 
factories and their contents, or where the buildings are used in 
a special business, and are so constructed with reference to the 
particular purpose for which they were intended that, although 
they are separate structures, yet together they constitute one 
structure within the intent of a description in an insurance 
policy. Manufactories and structures of the latter class are gen- 
erally within one inclosure, or so connected with each other that 
the one is in reality a part of the other, both being used to- 
gether for a common purpose, the use of the property in one be- 
ing necessarily incident to the use of that in the other.” We 
think this is a sound rule, and that the Circuit Court properly 
followed it. 

The shingles which were burned were in part under an open 
shed; that is, there was a roof, but the sides were not inclosed. 
It is insisted that this material was not stacked in the yard within 


the meaning of the policy, but we cannot see that the shingles 
were any less stacked in the yard because a cover had been 
placed over them to protect them from the weather. 

Judgment affirmed. 





House vs. Security Fire Ins. Co. 


SUPREME COURT OF IOWA. 


HOUSE 


v8. 


SECURITY FIRE INS. CO.* 


POLICY—DELIVERY. 


A policy delivered to a mortgagee with the consent of the insured be- 
comes effective, at least from the time of the acceptance of the ap- 
plication for insurance. 

[For _ cases, see Insurance, Cent. Dig. §§ 219, 220-223; Dec. Dig. § 
136. 


FORTE FOR BREACH OF CONDITION — CHANGE OF 


A mere option contract for the sale of insured property, under which 
nothing is done before loss, is not within a condition against change 
of title. 


[For other cases, see Insurance, Cent. Dig. § 799; Dec. Dig. § 328.] 

ACTIONS—EVIDENCE. 

If no policy has in fact been issued to the insured, the case will be con- 
sidered as if a policy in the usual form had in fact been issued. 

[For other cases, see Insurance, Cent. Dig. § 1647; Dec. Dig. § 646.] 


WAIVER OF FORFEITURE—KNOWLEDGE OF AGENT. 

Knowledge on the part of the insurer’s agent of the future intentions of 
the insured to violate a condition of the policy by giving a mortgage 
on the property is not binding upon the insurer and cannot be re- 
lied upon for the purpose of avoiding the condition. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 
WAIVER OF FORFEITURE—POWER OF AGENT. 


A soliciting agent of an insurance company has no authority to waive 
any of the conditions of the policy as written. 


[For other cases, see Insurance, Cent. Dig. § 952; Dec. Dig. § 376.] 


Appeal from District Court, Scott County; D. V. Jackson, 
Judge. 

Suit in equity to reform a policy of fire insurance and to re- 
cover the amount thereof because of a loss thereunder. Defend- 
ant denied there was any policy to reform, pleaded that it issued 
its regular policy to plaintiff, and averred that the policy be- 
came null and void because of the making of a mortgage upon 
the property insured, and for the further reason that, after the 
issuance of the policy, the assured made a contract to sell the 
property to one Perry, which was in contravention of the terms 
of the policy in fact, issued by the defendant. Plaintiff in reply 


% Decision rendered, June 5,1909. 121 N. W. Rep. 509. 
VoL, XXXVIII.—58. 
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pleaded a waiver and an estoppel on the part of the company 
preventing it from relying upon the alleged breach of condi- 
tions. Upon the issues joined there was a decree dismissing 
plaintiff's petition and he appeals. Affirmed. 


HENRY VOLLMER, and E. M. SHaron, for Appellant. 
CookE & DoncE, for Appellee. 
DEEMER, J. 

Plaintiff owned a half section of land in Iowa County, valued 
at something like $22,000, and, wishing to make a loan thereon, 
he applied to one Cranshaw, who lived at Marengo, and who was 
a local agent at that point of the Northwestern Mutual Life 
Insurance Company of Milwaukee and also the agent at the 
same place of the defendant insurance company. On behalf of 
the Northwestern Insurance Company Cranshaw offered to make 
a loan for his company upon the land to the amount of $5,000. 
At that time plaintiff’s improvements upon the land were insured 
in a local mutual insurance company, and Cranshaw represented 
that the Northwestern Company required insurance in a stock 
company upon the improvements as additional security for the 
loan. Plaintiff thereupon directed Cranshaw to draw up an appli- 
cation to defendant for an insurance policy of $1,800 upon the 
dwelling house which was on the land and paid to Cranshaw 
$36, the amount of the premium thereon. It was also agreed 
that the mutual policy upon the house should be canceled. The 
application was drawn up by Cranshaw and signed by plaintiff. 
It described the location of the property, asked for insurance in 
the sum of $1,800, gave a valuation and description of the dwell- 
ing house, and stated that it was occupied as a private dwelling. 
The applicant stated that he was the sole owner, that the prop- 
erty was not incumbered, gave the value of the land and a gen- 
eral description of the chimneys, stovepipes, number of rooms, 
etc., and stated that there was no other insurance. The appli- 
cation also stated that: “The applicant agrees that each of the 
foregoing answers, statements, and valuations are true and a 
warranty on his part, and that the accepting of this risk and the 
issuing of a policy of insurance thereon by the company is to be 
based solely upon this application.” The application also con- 
tained this, “Shall we send policy to applicant or agent?” and 
the answer was, “Agent”. From the application it appears that 
it was received by defendant at Davenport, Iowa, March 13, 
1897, and was approved by its secretary on the same day. The 
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policy when issued was returned to Cranshaw and by him sent 
to the Northwestern Company as part security for the loan. 
Plaintiff was notified of this delivery to the life insurance com- 
pany and made no objections thereto. He never, so far as 
shown, saw the policy. The policy became effective at least from 
the time of the acceptance of the plaintiff’s application by the 
defendant company. Something like eleven months thereafter, 
and in February of the year 1898, plaintiff made another loan 
of $1,900 upon his land from a neighbor and executed a mort- 
gage securing the same upon the entire property. No consent 
to this loan was ever in fact given by the defendant. On Sep- 
tember 27, 1901, the dwelling house was destroyed by fire. No- 
tice was given the defendant, and its adjuster visited the scene 
of the loss and then informed plaintiff that his policy was void 
because of the execution of the second mortgage and by reason 
of the fact that plaintiff had entered into a contract for the sale_ 
of his property. With reference to this last matter, the record 
shows that plaintiff made a contract with one Perry to sell him 
his land upon which the building was located; deed to be drawn 
and delivered in March of the following year. $1,000 was paid 
upon the contract, which was to be forfeited if the deal was not 
closed. The contract was in the nature of an option, and noth- 
ing had been done thereunder at the time of the fire. On the 
Ist day of March, when the option was to become effective, the 
option was abandoned, and the title never passed from plaintiff. 
We may as well say in this connection that under no theory of 
the case did this option contract constitute a breach of any of 
the conditions of the policy of insurance. Ark. Ins. Co. vs. 
Wilson 67 Ark. 553, 55 S. W. 933, 48 L. R. A. 510, 77 Am. St. 
Rep. 129; Pringle vs. Ins. Co., 107 lowa 742, 77 N. W. 521; Erb 
vs. German Ins. Co., 98 Iowa, 606, 67 N. W. 583, 40 L. R. A. 845. 

2. This action was brought on two theories: First that a 
policy was issued to plaintiff which would entitle him to recover ;. 
and, second, that no policy was issued, and that plaintiff had an 
oral contract of insurance under which he was entitled to re- 
cover. In either event, he pleaded that, if there were any con- 
ditions of the policy not embodied in plaintiff’s application for 
insurance, they should be stricken out, and the policy issued re- 
formed accordingly or, if no policy was issued, the court should 
establish an oral one which would entitle him to recover. De- 
fendant pleaded the execution of its policy pursuant to plaintiff’s 
application, and that it was sent to the life insurance company 
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according to an arrangement between plaintiff and Cranshaw 
whereby it should be delivered to said insurance company as 
part security for plaintiff’s loan. It further pleaded that the 
policy contained a provision to the effect that, if the “property 
insured should thereafter become mortgaged or incumbered 
without consent indorsed upon the policy, then the policy should 
become null and void”. As a breach of this condition, defendant 
set forth the execution by plaintiff of the Harrington mortgage, 
and as a conclusion it averred that by reason thereof the policy 
became and was null and void. In reply to this plaintiff, among 
other things, pleaded the following: ‘That said half section of 
land was of the value of more than $22,000. That the mortgage 
to Harrington for $1,900 incumbered the entire half section of 
land, and that either quarter section of said land was ample 
security for all of the incumbrance evidenced by the mortgages 
to the Northwestern Life Insurance Company and to said Har- 
rington, and said mortgage to Harrington in said answer com- 
plained of does not affect or increase the hazard or risk of the 
insurance placed on said house by the defendant. Further re- 
plying, plaintiff states: That said mortgage to Harrington was 
of record in Iowa County about three years before the loss or 
destruction of said insured building. That the defendant during 
all of said time had an agency and agent at the city of Marengo, 
the county seat of lowa County, and that said agent or agents 
did or should have known of the making of said mortgage, and, 
if the making of the same did affect plaintiff's right under said 
insurance policy, it was the duty of the defendant to have noti- 
fied plaintiff that the giving of said mortgage affected the insur- 
ance under said policy. Replying further, plaintiff states that 
the defendant is estopped from claiming that the giving of said 
mortgage to Harrington avoided the insurance on his house for 
the reason that the defendant by attaching to the acceptance of 
his proposal for insurance the condition set out in said answer, 
the giving of a mortgage without the consent of the company 
would void the payment of any loss and defendant, knowing that 
plaintiff had no opportunity to know or any information in regard 
to such condition of said policy of insurance, led plaintiff, rely-. 
ing upon the acceptance of his proposal for insurance being ac- 
cepted unconditionally in making said mortgage, to have it cover 
and include a description of the lands on which said insured 
building was situated or to fail to except such lands from the 
provisions of said mortgage, because, if he had known that the 
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inclusion of said land would affect the insurance on his house, 
he could just as easily have placed the mortgage on the north- 
west quarter alone, or have obtained the consent of the defendant 
thereto.” 

These were the issues on which the case was tried, although 
the arguments of counsel cover a wider field. The record shows 
the following stipulation: “It is agreed between the parties to 
this action that a certain instrument purporting to be a copy of 
policy No. 14654, issued to George C. House, marked ‘Dit’s Ex. 
No. 2’, shall be received in evidence and agreed to be a true and 
correct copy of the original policy and application indorsed 
thereon, issued by the company upon plaintiff’s application, and 
that this copy may be used in evidence the same as the original 
might be used if produced.” Following this is the form of a 
policy issued by defendant, which one of defendant’s witnesses 
said contained the conditions always found in policies issued by 
it, one of which was to the effect that, if the property should 
thereafter be mortgaged or incumbered without consent in- 
dorsed upon the policy, it should be null and void. 

We do not, in view of this record, regard it as very material 
whether a policy was acually issued and returned to Cranshaw 
and by him sent to the life insurance company, or whether no 
policy was in fact issued, for the rule of this court is that, if no 
policy is in fact issued, the case will be treated and considered 
as if a policy in the usual form issued by the company had in fact 
been issued. Barre vs. Ins. Co., 76 Iowa, 609, 41 N. W. 373; 
Smith vs. Ins. Co., 64 Iowa, 716, 21 N. W. 145; Hubbard vs. 
Ins. Co., 33 Iowa 325, 11 Am. Rep. 125; Moore vs. State Ins. 
Co., 72 Iowa, 414, 34 N. W. 183; Goodwin vs. Ass’n, 97 Iowa 
226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 411. We 
are constrained to hold, however, that a policy did issue upon 
the application, that this was returned to Cranshaw and by Cran- 
shaw forwarded to the life insurance company as additional secur- 
ity to said company either upon plaintiff’s express direction or 
with his subsequent approval and consent. As a policy was so 
issued which contained the condition already referred to, that 
policy became void because of the execution of the Harrington 
mortgage, unless plaintiff has shown a waiver by the defendant 
company or an estoppel on its part from setting up this breach 
of condition. 

Returning again to plaintiff's plea of waiver and estoppel, it 
will be noted that it does not plead that the agent, Cranshaw, 
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knew when he took plaintiff’s application that it was then con- 
templated by him (plaintiff) that he would presently make an 
additional loan upon his real property. That is the proposition 
argued by plaintiff's counsel, but this seems to be beside the 
mark. We may, however, for the purposes of the case, assume 
that the issue is tendered, and still it does not in any manner aid 
the plaintiff. It is true that plaintiff said to Cranshaw that he 
wanted a $7,000 loan; but he (Cranshaw) said he could not 
place to exceed $5,000. Plaintiff then said that he could get 
$2,000 at home by putting a mortgage upon the land, to which 
Cranshaw responded that he did not object to that at all. There 
was talk between them as to what the land would carry, but 
Cranshaw did not want but $5,000 for his company. Plaintiff, 
however, told Cranshaw that he would get an additional loan 
from some home company or home people. The policy in suit 
was taken out solely with reference to the life insurance com- 
pany loan at Cranshaw’s solicitation and request and the policy 
was forwarded to the life insurance company. The Harrington 
mortgage was not issued until about eleven months after the de- 
livery of the policy. Cranshaw did not attempt to procure more 
than a $5,000 loan, and he undertook to procure an $1,800 policy 
of insurance as security for that loan. He may have known that 
it was plaintiff's intention to thereafter make another loan of 
$2,000; but he (Cranshaw) did not undertake to get it for him, 
nor did he know when, if ever, such a loan would be made. 
Surely there was nothing to indicate that this additional loan 
was to be presently secured, and in fact it was not. The placing 
of the subsequent mortgage upon the property was a clear vio- 
lation of the terms of the policy, and Cranshaw had no authority 
to promise in advance that this subsequent breach of condition 
would be waived. 

The case in this respect is clearly ruled by Wensel vs. Ins. Co., 
129 lowa, 295, 105 N. W. 522, where it is said: “After much 
controversy and doubt regarding the rule for such cases, we 
have settled these two propositions in some of our recent opin- 
ions: The first is that, if an agent of an insurance company has 
knowledge of past conditions or existing facts avoiding a policy 
which is secured by him, by reason of such facts being within 
certain prohibitions which presently avoid the policy, the com- 
pany issuing the policy with this knowledge on the part of its 
agent cannot insist upon these facts for the purpose of avoiding 
liability. Second, knowledge of a soliciting agent of the future 
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intentions of the insured as to violating some of the conditions 
of a policy as written is not binding upon the insured and can- 
not be relied upon, for the purpose of avoiding the terms and 
conditions of the policy as issued.” See, also, Cornelius vs. Ins. 
Co., 113 Iowa, 183, 84 N. W. 1037. These cases very clearly 
distinguish those relied upon by appellant, such as Independent 
School Dist. vs. Ins. Co., 113 Iowa 65, 84 N. W. 956, Erb vs. 
Ins. Co., 99 Iowa 728, 69 N. W. 261, and Fitchner vs. Ass’n, 103 
Iowa, 276, 72 N. W. 530. In each case the assured was to pres- 
ently take out additional and concurrent insurance to the knowl- 
edge‘of the agent. In the instant case plaintiff disclosed no such 
intent to Cranshaw, and in fact did not have it, or, if he did, it 
was conditional, for he did not make the additional loan until 
nearly a year after the issuance of the policy. Cranshaw would 
not loan more than $5,000 for his company, and he did not 
promise not attempt to procure any more from any one. This 
was plaintiff's thought, and he did not indicate an intent to pres- 
ently make such loan. Indeed, for that matter, he. might never 
have placed an additional loan, at least he indicated no purpose 
of doing so presently. Whatever plaintiff’s intentions they re- 
lated solely to the future, and Cranshaw who, as we believe, 
was nothing more than a soliciting agent, had no authority to 
waive any of the conditions of the policy. That the exact mat- 
ter pleaded by plaintiff in reply constituted no waiver of a breach 
of the condition of the policy is plain. Indeed, plaintiff’s coun- 
sel do not claim in argument that they did. They rely to some 
extent upon the thought that defendant did not introduce the 
policy issued by it or any form of policy usually issued. This 
is an extremely technical point and to our minds without merit. 
It is true they did not produce the policy issued for that was 
not in their possession. They did produce a copy of their usual 
form of policy and this was identified and used by counsel as if 
properly introduced and the case was tried on the theory that it 
was so introduced. It was treated as introduced on the trial be- 
fore the lower court and upon this appeal it should be so consid- 
ered. 
The judgment seems to be right and it.is affirmed. 
Evans, C. J., taking no part. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 

A peculiar feature of this case is that the agent Cranshaw would 
seem to have been acting in a triple capacity. The insured applied to 
him for a loan as the representative of the life company. As such rep- 
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resentative he insisted on the policy as a collateral for its protection, 
The insured then engaged him seemingly as his own representative to 
procure such a policy, and authorized its delivery to him as his agent. 
Then Cranshaw, as the soliciting agent of the fire company, procured 
the policy, received it as agent of perhaps all parties, and as the agent 
either of the assured or of the life company, forwarded it to the latter, 
The particular relationship of Cranshaw does not enter into the discus- 
sion by the court, but the insured claims a waiver or estoppel on the 
grounds, among others, that the forfeiture provision was inserted with- 
out his knowledge or consent, and knowing that he had no opportunity 
to be informed of it, and also that the agent Cranshaw had knowledge of 
his intention to secure a further mortgage. 

The effect of the acts constituting such alleged waiver or estoppel 
will in a measure depend on the relation sustained by the agent Cran- 
shaw to the several parties. If he acted for the insured as a borrower 
in procuring and forwarding the policy, or for the loaner in receiving 
and forwarding it, can it be said that the insured had not authorized or 
was ignorant of its provisions, or that the agent’s knowledge of an in- 
tended loan was the knowledge of the company? In the view of the 
case taken by the court, Cranshaw appears to be regarded as acting for 
the insured in receiving and forwarding the policy, while for the sake 
of argument he is assumed to be acting for the life company as to notice 
of intended loan. 


————- - + @—___—_—__ 


SUPREME COURT OF FLORIDA. 


i ceceemiienenel 


SOUTHERN HOME INS. CO. 
vs. 


MURPHY Et at.* 


ACTION ON POLICY—ANSWER. 


In an action upon a policy insuring a certain building “while occupied 
for the following purposes: General merchandise, groceries, and 
soda fount”—a plea setting up a different use of the building is de- 
murrable, unless it in some way denies that the building was occu- 
—— the purposes specified in the policy at or about the time of 
the fire 

[For other cases, see Insurance, Dec Dig. § 640.] 

ACTION ON POLICY—PLEAS. 


In an action upon a policy insuring a building “while occupied” for cer- 
tain purposes, pleas denying the use of the building for the purposes 
stated in the policy at the time of the fire, and averring the use of 
the building for another purpose at and before the fire, should not 
be stricken on motion. 


. [For other cases, see Insurance, Dec. Dig. § 640.] 


% Decision rendered, May 4.1909. Headnotes filed, June 1, 1909. 49S. Rep. 537. Syllabus 
by the Court. 





Fire.] Southern Home Ins. Co. vs. Murphy et al. 883 


In Banc. Error to Circuit Court, Taylor County; Bascom 
H. Palmer, Judge. 

Action by Eugene Murphy and others against the Southern 
Home Insurance Company. Judgment for plaintiffs, and defend- 
ant brings error. Reversed. 


CocKRELL & CocKRELL and L. W Branton, for Plaintiff 
in Error. 
W. B. Davis, for Defendants in Error. 


WHITFIELD, C. J. 

This writ of error was taken to a judgment recovered upon a 
fire insurance policy. The policy insured a one-story “shingle- 
roof frame building, while occupied for the following purposes: 
General merchandise, groceries, and soda fount”. Among the 
pleas presented were the following :— 

“(2) And for a second plea the defendant says that said insur- 
ance on said building was expressly limited while occupied for 
the purpose set forth in said policy attached to said declaration ; 
but said building was used for a gathering of negroes, to wit, at 
a public dance or other gathering, and was so used during the 
evening shortly before the said fire. 

“(3) And for a third plea the defendant says that the alleged 
contract declared on, called a ‘policy’, contains the provision that 
the premises indemnified against loss by fire during the life of 
said policy should be used and occupied only as a store for the 
purpose oi carrying on a general merchandise, grocery, and soda 
fountain business, and that after the issuance of said alleged 
policy, and prior to the time of said alleged fire, the premises 
were used and occupied as a public dance hall” 

A demurrer to these pleas was sustained, with leave to amend. 

Subsequently the following pleas were filed :— 

“(6) And for its sixth plea the defendant says said insurance 
policy No. 2106 covered said building only while occupied for 
certain purposes, to wit, ‘general merchandise, groceries,and soda 
fount’, as limited in said policy and said building at and before 
the said fire, and after the issuance of said policy, was occupied 
for a negro dance hall, and a negro gathering and dance were 
had in said building on the night of and shortly before the fire 
described in the declaration, and thereby said policy became and 
was and is void. 

“(7) And for a seventh plea the defendant says that said in- 
surance policy No. 2106 covered said building while occupied for 
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certain purposes, to wit, ‘general merchandise, groceries, and 
soda fount’, as limited in said policy, and said building at and 
before the said fire, and after the issuance of said policy, was 
not occupied for the purposes aforesaid, and was occupied for a 
negro dance hall.” 

These pleas were stricken on motion, and such ruling is as- 
signed and urged as error, as well as the order sustaining the 
demurrer to the second and third pleas. 

The averment of the second plea that “said building was used 
for.a.gathering of negroes, to wit, at a public dance or other 
gathering, and was so used during the evening just shortly be- 
fore the said fire”, does not sufficiently negative liability under 
the policy for the burning of the building ‘while occupied for the 
following purposes: General merchandise, groceries, and soda 
fount”. The use of the building as set out in this plea does not 
necessarily show a use not contemplated by the terms of the 
policy, or that the building was not occupied as required by the 
policy, at the time of the fire. The building may have been “oc- 
cupied for the purposes of general merchandise, groceries, and 
soda fount”, even though, as stated in the plea, “said building was 
used for a gathering of negroes, * * * and was so used dur- 
ing the evening just shortly before tk said fire”. The use of 
the building as stated in the second plea may have increased the 
hazard, and thereby affected the liability as provided in another 
section of the insurance policy; and this defense is presented in 
other pleas allowed by the court. The demurrer was properly 
sustained to the second plea. 

The sixth plea, filed in lieu of the second plea and stricken, con- 
tains averments not in the second plea, and may or may not be 
sufficient in substance, if properly tested by demurrer; but it 
does not appear to be subject to a motion to strike. 

The demurrer to the third plea was properly sustained. It does 
not aver that at the time of the fire the building was not occu- 
pied for the purposes stated in the policy. The seventh plea was 
filed under an order of the court allowing an amendment of the 
pleas, and it contains material averments that are not in the third 
plea held bad on demurrer; and as it does not appear that the 
seventh plea is wholly irrelevant or frivolous, or that it violates 
any rule or order of the court, or that it is so framed as to preju- 
dice or embarrass or delay the fair trial of the action, and as it 
sets up a legitimate matter of defense, the order striking the 
plea is error. The defendant was entitled to a hearing on this 
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matter of defense as to whether the building was at the time of 
the fire occupied as specified in the insurance policy, which mat- 
ter should be specially pleaded, and was not necessarily included 
in any other plea in issue. 

The judgment is reversed. All concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


In most cases involving use and occupancy clauses the language has 
been merely descriptive in form, as “on a building occupied as a dwell- 
ing’, or insured as ‘a warehouse”, &c., and the question has been 
whether such description is simply a statement of existing conditions, 
or a warranty as to the future. In the present case, however, the insur- 
ance was on the building only “while occupied” for certain specified 
purposes. It was thus a continuing warranty of such occupancy so long 
as the insurance remained valid. The cessation of the stipulated use 
ipso facto terminated the risk. . The only remaining questions were 
whether the use itself was exclusive of any other and, if so, whether it 
had been violated, or whether, even if not exclusive, such additional 
use was such an increase of the risk as would avoid the policy. 

The defective feature of the pleas that were stricken was that they 
failed to sufficiently negative the allegation that the building was occu- 
pied for the purposes stated in the policy. The assertion that the build- 
ing was used as a dance hall did not necessarily deny that it was also 
occupied for “general merchandise, groceries and a soda fount”. This 
defect is cured in the seventh plea and issue is thus joined. The pre- 
vailing opinion is that a statement as to use and occupancy is in the 
nature of a warranty as to the then existing facts, but not as to future 
use, which may be changed, unless the language or conditions are such 
as to justify the presumption that a continuing warranty was intended. 
The decisions, however, are not in harmony on these points. The im- 
portant question in respect to occupancy is the risk involved, and 
whether the risk has been materially increased by an alleged violation 
is a matter usually considered in such cases unless the warranty is held 
to be continuing as here. Distinctions have also been made between 
such change of use as may be radical, and thus essentially alter the char- 
acter of the risk, and such as may be a mere modification. In Rafferty 
vs. Ins. Co., 3 Harrison N. J. 480, a policy insuring a building as a 
dwelling was not vitiated by its subsequent use as a boarding house 
with a bar attached. In O’Neil vs. Ins. Co. 3 Comst. N. Y. 122, a build- 
ing was described as occupied by G. as a private dwelling. It was held 
not to be a warranty of such continued occupancy. To the same ef- 
fect is Gates vs. Ins. Co., 1 Seld. N. Y. 370. So in Smith vs. Ins. Co., 29 
How. N. Y. 384, it was held that a statement as to occupancy is only a 
warranty as to present use. To make a continuing warranty it must be 
so expressed in apt words. 

On the other hand where the description is of such character as to 
imply a specific and continued use the warranty will be held to be con- 
tinuing. In Jennings vs. Ins. Co., 2 Denio, a policy insuring a build- 
ing occupied for a “grist mill” was avoided by its additional use for 
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carpenter work. So in Wall vs. Ins. Co., 3 Seld. N. Y. 370, insurance 
on stock in a building occupied as a storehouse was avoided by the use 
of part for spinning rope yarn. In Boardman vs. Ins. Co., 8 Cush. 
Mass. 583, on the contrary, a policy on a shoe factory was not avoided 
by the use of a room for the drawing of a lottery; often, too, policies 
contain special provisions regarding increase of risk, under which such 
questions of violation are determined. In the present case the issue 
would seem to be whether the additional use as a dance hall was such a 
continued use as to amount to an additional occupancy, or was a material 
change of risk, 


SUPREME COURT OF SOUTH DAKOTA. 


BOLTE & JANSEN 
v8. 


EQUITABLE FIRE ASS8’N.* 


ADJUSTMENT OF LOSS—WAIVER OF ARBITRATION. 


A provision for arbitration of loss, contained in the by-laws of a mu- 
tual insurance company, is waived by the failure of the insurer to 
take the initiative step by appointing an arbitrator and requesting 
the insured to do likewise. 


[For other cases, see Insurance, Cent. Dig. § 1436; Dec. Dig. § 576.] 


CONTRACT—CONSTRUCTION—GENERAL RULE. 


Every provision in an insurance policy, the breach of which involves a 
forfeiture of the rights of the insured, is stricly construed, and 
doubts as to construction should be resolved in his favor. 


[For other cases, see Insurance, Cent Dig. § 295; Dec. Dig. § 146.] 


WAIVER AFFECTING RIGHT TO FORFEITURE — EXPRESS 
WAIVER—INDORSEMENT ON POLICY. 


An insurance policy provided that, “unless otherwise provided by agree- 
ment indorsed hereon, or added hereto”, the policy should be void, 
if the insured then had or should hereafter procure additional in- 
surance. A rider clause added to the policy at the time it was is- 
sued provided that: “If at the time of the fire the whole amount of 
insurance on the property covered by his policy shall exceed 75 per 
cent of the actual cash value thereof, this company, in case of loss 
or damage, shall not be liable to pay more than its pro rata share 
of said 75 per cent of the actual cash value of such property; and 
should the whole insurance at the time of the fire exceed the said 
per cent, a pro rata return of premium on such excess of insurance 
from the time of the fire to the expiration of this policy shall be 
made on the surrender of the policy.” The warranty in the applica- 
tion for insurance that there was no other insurance on the property 
was false. Held, that the rider clause constituted a consent to the 
prior insurance and a waiver of a forfeiture clause in the policy. 

[For other cases, see Insurance, Cent. Dig. § 307; Dec. Dig. § 150.] 


” % Decision rendered, May 21. 1909. 121 N. W. ‘Rep. 773. 
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Appeal from Circuit Court, Beadle County. 

Action by Bolte & Jansen against the Equitable Fire Associa- 
tion. From a judgment for plaintiffs, defendant appeals. Af- 
firmed. 


Jor Krirsy, for Appellant. 
H. C. HIncKiEy and A. W. Burrtr, for Respondents. 


SMITH, J. 

Suit to recover for loss under a policy of fire insurance. Ac- 
tion tried to a jury, and verdict and judgment for the plaintiffs for 
$1,576.34 and costs. A motion for a new trial, based upon a state- 
ment of the case with exceptions, and containing all the evi- 
dence, was denied by the trial court. ‘This appeal is from the 
judgment and the order overruling the motion for a new trial. 

No question is raised on this appeal as to the sufficiency of 
the complaint. The answer admits the copartnership of the 
plaintiffs and the issuance of the policy, and denies each and every 
other allegation in the complaint, except as thereinafter admit- 
ted. The answer further alleges: That the defendant is a mu- 
tual benefit association, organized under chapter 70, p. 197, Laws 
1897, laws passed at the fifth session of the Legislative Assembly, 
and not a stock company for gain; that prior to the issuance of 
this policy by-laws were duly adopted by said company and have 
ever since remained in full force. The only material portion of 
said by-laws is as follows: “Sec. 4. No action at law or other- 
wise, shall be commenced or maintained in any court to recover 
loss or damage until the amount of such loss or damage shall 
have been determined by the adjusters of this association and 
the assured or until the same shall be fixed by arbitration.” The 
answer further alleges that the plaintiffs have not chosen a dis- 
interested party or any party to represent them on a board of 
arbitration to settle such loss, and that said loss has not been 
fixed by arbitration. As a further defense, the answer alleges: 
That at the time of the issuance of the policy there was other 
insurance on the property in the Commercial Mutual Fire As- 
sociation of Mitchell, S. D., in the sum of $1,450; that defend- 
ant did not know of and never gave its consent to such addi- 
tional insurance; and that said policy contained a provision as 
follows: “This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto shall be void if the 
insured now has or shall hereafter make or procure any other 
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contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy.” No question arises on this 
appeal as to other matters in the answer. 

The plaintiffs in their reply admit that at the time of the issu- 
ance of this policy they held another policy in the Mitchell com- 
pany, as alleged in the answer. The reply further alleges: That 
the defendant, in its policy issued to plaintiffs, did, by a partly 
written and partly printed indorsement, duly signed by its secre- 
tary, and attached to said policy when issued, consent, permit, 
and grant this plaintiff permission and the right to carry other 
insurance upon their stock of merchandise. That said indorse- 
ment, in the form of a rider clause, was pasted on said policy and 
formed a part thereof, and was in the following form: ‘South 
Dakota Standard Percentage Value Clause. If at the time of the 
fire the whole amount of insurance on the property covered by 
this policy shall exceed 75 per cent of the actual cash value there- 
of, this company, in case of loss or damage, shall not be liable to 
pay more than its pro rata share of said 75 per cent of the actual 
cash value of such property; and should the whole insurance at 
the time of the fire exceed the said per cent, a pro rata return of 
premium on such excess of insurance from the time of the fire 
to the expiration of this policy shall be made on surrender of 
the policy. Attached to and forming a part of policy No. 4335 of 
the Equitable Fire Association of Sioux Falls, S. D. Lee S. 
Frudenfeld, Secretary.” It was conceded on the trial that this 
clause was added to the policy by the defendant company at the 
time the same was issued by the company. 

Numerous assignments of error are presented in the abstract, 
but we shall notice only those discussed in appellant’s brief and 
shall consider all others abandoned. Edgemont Imp. Co. vs. 
Tubb's Cheep Co. et al. (S. D.) 115 N. W. 1130. It was claimed 
by appellant, upon motion for direction of a verdict, that the evi- 
dence was insufficient to show the ownership of plaintiffs, or 
identity, of the goods destroyed by fire. A statement of plaintiffs’ 
evidence, which was wholly undisputed, would serve no useful 
purpose; but a careful examination of the record satisfies us 
that the evidence, there being no conflict in it whatever, was 
amply sufficient to sustain the verdict and to justify the court in 
assuming the facts of ownership and identity of the property de- 
stroyed by fire, in the charge to the jury. Bush vs. Northern 
Pac. R. Co., 3 Dak. 445, 22 N. W. 508. Upon the trial one of 
the plaintiffs, Nicholas Jansen, was called as a witness to prove 
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the value of the propery destroyed. He testified, in substance: 
That he was a member of the firm of Bolte & Jansen, and had 
been engaged in the business about twenty-three months -when 
the fire occurred; that he could not state the exact value of the 
stock at the time of the fire, but could state his best judgment; 
that the store was well filled with a stock of general merchan- 
dise, dry goods, groceries, boots and shoes, and ready-made 
clothing; that he had sold some goods but did not run the pur- 
chase and sale of goods to any great extent; that he had not 
bought the goods of wholesalers; that about eleven months be- 
fore the fire he helped take an invoice of the stock, and it showed 
about $3,900 of value; that the amount of stock had increased 
since that time and was worth as much as when invoiced. On 
cross-examination he was asked: “Isn’t it a fact that, when you 
say you have a knowledge of the value, it is pure guess work? 
A. That is what I have said, to the best of my judgment, it 
would be guess work.” It may be noted here that the evidence 
previously introduced had shown that all invoices of the stock 
and many ‘of the books of account belonging to the firm had 
been destroyed in the fire. The witness thereupon was asked as 
to the value of the stock at the time of the fire; objection: “No 
sufficient foundation laid.” We think the foundation laid was 
sufficient to permit the witness to give his best judgment as to 
the value of the stock in the store building at the time of the 
fire. The weight of this evidence was for the jury. Enos vs. St. 
Paul F. & M. Ins. Co., 4 S. D. 657 N. W. 919, 46 Am. St. 
Rep. 796; Elliott on Ev. vol. 3, § 2316. 

The following facts, briefly stated, appeared by undisputed evi- 
dence. Immediately after the fire, the plaintiffs notified defend- 
ant by letter of the loss and asked them to send an adjuster. 
The company replied by letter that a man would be sent. Mr. 
Frudenfeld, secretary of the defendant company, came shortly 
after the fire; did not do anything, but asked to look at the 
books, and they were shown him. He thereupon said to plain- 
tiffs that they had carried other insurance without the defend- 
ant’s knowledge, that defendant was not responsible, and that, 
if plaintiffs were about to start a lawsuit, they had better arbi- 
trate, but did not offer to settle the loss by arbitration; said he 
was sorry plaintiffs did not have any claim against the company. 
Defendant never selected any one to arbitrate. Frudenfeld, when 
called as a witness for the defendant, was not asked concerning 
the conversation above stated. Defendant offered no evidence 
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as to the value of the property upon the trial. At the close of 
plaintiffs’ evidence, defendant moved for a direction of a verdict 
on various grounds, which motion was denied, and was renewed 
at the close of the trial, but need not be noticed at this time, as 
the question raised upon said motion will be hereinafter referred 
to so far as discussed in appellant’s brief. The secretary, L. S. 
Frudenfeld, was called as a witness to identify a copy of the by- 
laws of the defendant company, and the defendant thereupon 
offered in evidence sections 3 and 4 of article 14, of said by-laws, 
which, so far as material to the questions discussed by appellant 
are as follows :— 

“Sec. 3. All losses shall be adjusted by duly authorized per- 
sons, except when such adjuster and claimant fail to agree, in 
which event the loss shall be arbitrated, as provided by law. 

“Sec. 4. No action at law or otherwise shall be commenced 
or maintained in any court to recover loss or damage until the 
amount of such loss or damage shall have been determined by the 
adjusters of this association and the insured, or until the same 
shall be fixed by arbitration. * * *” 

This offer was objected to as incompetent, irrelevant, and im- 
material, the objection sustained, and exception entered. This 
ruling is assigned as error. A large number of decisions are 
cited in defendant’s brief holding the doctrine that a member of 
a mutual insurance company is conclusively held to know the 
contents of the by-laws of such company and is bound by clauses 
therein contained providing for arbitration in case of loss, and 
that no action can be maintained until such arbitration has been 
had and the amount of loss thereby ascertained. We need not 
discuss the authorities cited, for the reason that this provision 
for arbitration, contained in the by-laws offered in evidence, had 
been waived by the failure of defendant to take the initiative step 
by appointing an arbitrator and requesting insured to do like- 
wise. The by-laws therefore became wholly immaterial to any 
issue in the case, and the ruling of the trial court excluding them 
was not error. Nerger vs. Equitable Fire Ass’n, 20 S. D. 4109, 
107 N. W. 531; Norris vs. Equitable Fire Ass’n, 19 S. D. 115, 
102, N. W. 306. 

It is next contended that the ruling of the trial court exclud- 
ing the application for insurance, upon which the policy issued, 
was error, because such application disclosed a question and an 
answer of plaintiffs as to the then existing insurance on the 
property, which was a warranty and which answer was admitted 
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to be false, and that this would render the policy null and void. 
That such would be the effect of this evidence must be conceded, 
unless the percentage value clause hereinbefore quoted, which 
was attached to and made a part of the policy when issued by 
the company, was, in itself, a consent to concurrent insurance 
and a waiver of the forfeiture clause in the policy, and would 
therefore render the falsity of the answer wholy immaterial. 
Should such rider clause be construed as a consent to additional 
insurance and a waiver of the forfeiture clause in the policy? 
The contract of insurance, without this added clause, provided, 
in effect, that the company should be liable*for the full cash value 
of the property up to $1,500 in case of loss. It clearly appears 
that the value of the property insured was largely in excess of 
the liability assumed by the company under the policy. The 
clause of the policy relating to concurrent insurance is as fol- 
lows: “This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the in- 
sured now has or shall hereafter make or procure any other 
contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy.” 

The principal and legitimate purpose of such a warranty in the 
application and forfeiture clause in the policy of insurance is to 
protect the insurer against the hazard of overinsurance, and is 
regarded as a just and reasonable provision for that purpose; 
but such conditions, like others working forfeitures, will be 
strictly construed. May on Ins. § 367. Two clauses or methods 
of accomplishing this purpose are found discussed in the text- 
books on insurance and in the decisions of courts: First, a pro- 
vision may be inserted in the policy for an absolute forfeiture of 
the insured of all rights under the policy, if other insurance ex- 
ists on the property, and such insurance is not disclosed in the 
application or assented to by the insurer, or if the insured shall 
take out additional insurance without the assent of the insurer; 
second, a provision may be inserted in or added to the policy, 
limiting the liability of the insurer to a percentage of the value 
of the property less than its real value, and providing that such 
reduced valuation of property in case of loss shall be ratably 
divided between the several insurers, thus limiting the recovery 
of the insured in case of loss to an amount less than the real 
value of the property insured. By either method the moral haz- 
ard of the insurer is lessened or eliminated. While adapted to 


the same end, the two methods are wholly different in operation 
VoL. XXXVIII.—59. 
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and effect, and it is difficult to see how both can consistently be 
applied and given full effect in the same contract of insurance. 

‘In the case at bar the policy itself contained a provision for 
absolute forfeiture in case of other insurance not consented to; 
but the provision requiring assent to additional insurance im- 
‘plies, we think, that the company would be willing to protect itself 
against overinsurance by adopting the other method indicated 
above. The record discloses that the defendant company, at the 
time of issuing this policy, without any request by the insured, 
added to the policy this rider clause and by express words made 
it a part of the contract. In Palatine Ins. Co. vs. Ewing, 92 
Fed. 114, 34 C. C. A. 236, in discussing the effect of an identical 
act of the insurer, the court says: “Still another rule is that 
where a special provision is added to the formal contract, the 
special provision will be taken to dominate the formal part upon 
the principal that it more surely expresses the final purpose of 
the parties’—citing May, Ins. (2d Ed.) 177; Wood, Ins. (1st 
Ed.) § 62. What purpose could the defendant have had in view 
in pasting this slip on the policy when issued, other than to in- 
dicate its present assent to other insurance, and thereby to re- 
duce the amount of its general liability under the policy? Ap- 
pellant says, in substance, that this slip was added to the policy 
by the company merely to indicate the terms and conditions on 
which additional insurance might be carried, after the insurer 
had assented thereto. This, it seems to us, would involve an ex- 
tremely strict construction of the contract in favor of the in- 
surer; but the rule of construction is that every provision and 
condition in an insurance policy, the breach of which invoives a 
forfeiture of the rights of the insured under the contract, is 
strictly construed, and doubts as to construction should be re- 
solved in favor of the insured. May on Ins., § 175, says: “No 
rule, in the interpretation of a policy, is more fully established, or 
more imperative and controlling, than that which declares that, 
in all cases it must be liberally construed in favor of the insured, 
so as not to defeat without a plain necessity his claim to the in- 
demnity which, in making the insurance, it was his object to 
secure. * * * While courts will extend all reasonable protec- 
tion to insurers, by allowing them to hedge themselves about by 
conditions, intended to guard against fraud, carelessness, want 
of interest, and the like, they will nevertheless enforce the salu- 
tary rule of construction that as the language of the conditions 
is theirs, and it is therefore in their power to provide for every 
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proper case, it is to be construed most favorably to the insured.” 
This rule has been expressly approved by this court. McNa- 
mara vs. Dak. F. &. M. Ins. Co., 1 S. D. 342, 47 N. W. 288. It 
seems to us therefore more reasonable to construe the act of 
defendant, in adding this slip to the policy, as a present assent 
to the other insurance; and this view of similar acts by the in- 
surer has been expressly sanctioned by the courts. Palatine 
Ins. Co. vs. Ewing, 92 Fed. 111, 34 C. C. A. 236; Doan vs. Mo. 
Town Mut. Ins. Co., 88 Mo. App. 666; Bush vs. Mo. Town 
Mut. Ins. Co., 85 Mo. App. 155. We therefore hold that no other 
or further agreement or indorsement of assent on the policy was 
required, and, such existing insurance being assented to when 
the policy was issued, there was no forfeiture of plaintiff's rights 
under the conditions of the policy or under the warranty con- 
tained in the application. The defendant company therefore 
having assented to the additional insurance at the time the 
policy was issued, the false answer of respondents in the appli- 
cation for insurance became wholly immaterial to any issue in 
the case, and its exclusion by the trial court was not prejudicial 
error. 

In this state of the evidence, the court used the following lan- 
guage in instructing the jury, which was excepted to: “In the 
view the court has taken of this case, the court instructs you that 
this policy was binding between these parties. * * * There 
is only one thing for you to determine—the amount the plaintiffs 
are entitled to recover under this policy.” And “if you find that 
the defendant is liable for any sum—and the instruction is that 
they are”. The defendant company in their answer admit the is- 
suance of the policy, and the undisputed evidence, as well as the 
implied admissions of the answer, establish the loss by fire of 
the property insured. There was absolutely no issue for the 
jury upon either of these facts. The evidence tending to avoid 
the policy having been properly excluded by the conrt, the giv- 
ing of the instruction above quoted was not reversible error. 
Bush et al. vs. Northern Pac. R. R. Co., 3 Dak. 445, 22 N. W. 
508; Mathews vs. Silvander, 14 S. D. 505, 85 N. W. 998; State 
vs. Bennett (S. D.) 113 N. W. 78. There was therefore no issue 
for the jury except as to the amount of the plaintiffs’ recovery, 
and that issue was properly submitted to the jury under instruc- 
tions not excepted to by the defendant as erroneous in respect 
to the measure of plaintiffs’ damages. 
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We find no error in the record which would warrant a re- 
versal, and the judgment of the trial court is therefore affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL 


The provision regarding other insurance was incorporated in a 
standard policy, and waivers in this class of contracts have been, as a 
rule, more strictly construed in favor of the company, both by the Fed- 
eral courts and those of some of the states. The requirement as to 
actual indorsement in writing has specially been insisted on. In fact 
the usual provision in such policies against oral waivers was originally 
framed in accordance with a decision of the New York Court of Ap- 
peals. Walsh vs. Ins. Co., 73 N. Y. 5. But where the policy itself con- 
tains, as in this case, a provision which may be construed as a waiver 
of strict compliance or an indorsement of consent, the courts have gen- 
erally been disposed to place upon them a construction most favorable 
to the policyholder. It may be said as a general rule that coinsurance 
clauses operate as a permit for other insurance, but only to such an 
amount as is needed to make good the stated percentage. Nessler vs. 
Ins. Co., 91 N. Y. Supp. 29; Dolan vs. Ins. Co., 88 Mo. App. 666; Pool 
vs. Ins, Co., 91 Wis. 530; Cutler vs. Ins. Co., 70 Conn. 566; Agricul- 
tural Ins. Co. vs. Bemiller, 70 Mo. 400. Here, of course, no limitation 
is placed on the amount in the coinsurance clause. 

That the rider was not designed by the company as a consent to 
other insurance without notice, or in any way to affect the validity of 
the prohibition, may be fairly admitted. The question arises whether 
the whole contract being of a prescribed statutory form, the various 
provisions should not be construed, if possible, to give effect to each. 
Such construction would justify the claim of the defendant that the in- 
tention of the rider was simply to prescribe the conditions of coinsur- 
ance in the event of other insurance being consented to. 
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COURT OF APPEALS OF MARYLAND. 


McEVOY 
v8. 


SECURITY FIRE INS. CO. or BALTIMORE.* 


CONTRACTS—CONSTRUCTION. 

The rule that insurance contracts will not be construed strictly against 
insurer, but will be construed as other contracts, does not conflict 
with the general rule, governing the construction of all contracts, 
that, where doubt exists as to the meaning of a contract prepared 
by one party on the faith of which the other has incurred obligation, 
that construction should be adopted which will be favorable to the 
latter party. 

[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


CONTRACTS—CONSTRUCTION. 

The mutual intention of the parties to a contract of insurance must 
govern its construction, where that can be reasonably deduced from 
the contract itself; but, where the contract is so expressed as to be 
susceptible of two interpretations, that’ interpretation will be 
adopted which will uphold, rather than defeat, the validity of the 
contract. 


[For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146.] 


CONTRACTS—CONSTRUCTION. 

A fire policy, stipulating that insurer shall not be liable for loss caused 
directly or indirectly by invasion, civil war, etc., ‘‘or (unless fire en- 
sues and in that event for the damage by fire only) by explosion of 
any kind * * * or the bursting of a boiler, or earthquake, or hur- 
ricane, or lightning; but liability for direct damage by lightning may 
be assumed by specific agreement’—does not exempt insurer from 
liability for loss from fire caused by an earthquake, which fire origi- 
nated in thé building containing the property insured or spread 
from its point of origin until it reached the property insured; but 
for direct loss caused by an earthquake insurer is not liable. 


[For other cases, see Insurance, Dec. Dig. §§ 421, 423.] 
CONTRACTS—CONSTRUCTION. 


Where an insurance company expects to rely on a constant and ever 
ready water supply for the extinguishment of fires, it must clearly 
provide therefor in its policies. 

[For other cases, see Insurance, Dec. Dig. § 333.] 


Appeal from Circuit Court of Baltimore City; Charles W. 
Henisler, Judge. 

Proceedings for the liquidation of the Security Fire Insurance 
Company of Baltimore City, an insolvent corporation. From 
orders directing the payment of dividends to policyholders on 

* Decision rendered, March 24, 1909. 73 Atl. Rep. 157. 
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their claims, stockholders and creditors of the corporation ap- 
peal. Affirmed. 

Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke, Worthington, Thomas, and Henry, JJ. 


CHARLES A. MARSHALL and JOSEPH C. FRANCE, for Appel- 
lants. 

JouHN Puitiep HILL and CHARLES MORRIS HowARD, for Ap- 
pellees. 


PEARCE, J. 

The Security Fire Insurance Company of Baltimore City be- 
came insolvent in consequence of the conflagration in San Fran- 
cisco which accompanied or followed the earthquake in that city 
on April 18, 1906, and its affairs are now in course of liquidation 
in the Circuit Court of Baltimore City. In an auditor’s account 
filed June 15, 1908, certain dividends are allowed to a number of 
San Francisco policyholders upon their claims filed in the case, 
and to these allowances the appellants, being stockholders and 
creditors of the insurance company, have excepted on the 
ground that the fire was caused by the earthquake, and that the 
insurance company is not liable under the terms of the policies. 

The exceptions, proceeding under Code Pub. Gen. Laws 1904, 
art. 16, § 196, have raised certain questions of law for the opin- 
ion of the court, which the court directed to be heard as a pre- 
liminary matter upon the allegations of the application and the 
exhibits accompanying it. ‘These exhibits are two forms of 
policies referred to in the application, and certain sections of the 
Civil Code of California; but it is not necessary that these 
should be set out, nor that the allegations of the application 
should be noticed specially. The policies upon which the claims 
are made insure the holders “against all direct loss or damage 
by fire, except as hereinafter provided”, and they were made 
and accepted subject to the stipulations and conditions printed 
on the back of said policies. These stipulations and conditions 
are as follows :— 

This company shall not be liable for loss caused directly or 
indirectly by invasion, insurrection, riot, labor strike, civil war, 
or commotion, or military or usurped power, or by order of 
any civil authority, to prevent the spread of fire, whether such 
order be legal or not, nor in consequence of any neglect of or 
deviation from police or municipal laws, rules or ordinances 


where such exist; or by theft at or after a fire; or by neglect 
of the insured to use all reasonable means to save and pre- 
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serve the property at and after a fire, or when the property is 
endangered by fire in neighboring premises, or [unless fire 
ensues, and, in that event, for the damage by fire only] by 
explosion of any kind or from any cause, or the bursting of 
a boiler or earthquake, or hurricane, or lightning; but lia- 
bility for direct damage by lightning may be assumed by spe- 
cific agreeement hereon. 


It is upon the construction of these stipulations that the lia- 
bility of the insurance company depends. 
The questions ordered by the court to be heard are as follows: 


(a) Under the statement of facts alleged in said application, is 
the Security Fire Insurance Company of Baltimore City liable 
for loss or damage to the property of the claimants therein men- 
tioned, caused by earthquake or by dynamite prior to its burn-° 
ing? 

(b) Is the Security Fire Insurance Company of Baltimore City 
liable for loss or damage to the property of said claimants from 
fire caused by an earthquake, which fire originated in the prop- 
erty or buildings containing the property of these claimants? 

(c) Is the Security Fire Insurance Company of Baltimore 
City liable for loss or damage to the property of said claimants 
from fire caused by an earthquake, which fire spread from its 
point or points of origin until it reached and destroyed or dam- 
aged the property of said claimants? 

(d) Is the Security Fire Insurance Company of Baltimore 
City liable for loss or damage to the property of said claimants 
from fire, when, by reason of the occurrence of the earthquake, 
the water supply of the city of San Francisco had been de- 
stroyed, the water mains and pipes burst or disconnected, and 
said water supply rendered useless as a protection against fire 
or as a means of control or extinguishing thereof? 


Upon argument heard the court decreed that the insurance 
company was not liable for the loss caused as stated in question 
“a”, but decreed that it was liable for the loss caused as stated 
in question “b”, “c”, and “d”, and from that decree the except- 
ants have appealed. Question “a”, being decided in favor of the 
appellants, need not be considered, there being no cross-appeal, 
and in their brief the appellants say they do not urge the point 
involved in question “d”, as an independent ground of exemp- 
tion from liability and refer to it only for the purpose of show- 
ing, as they contend, the strength and reasonableness of their 
argument upon questions “b” and “c”. We are required there- 
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fore to determine only the correctness of the court’s ruling upon 
questions “b” and “c”. 

Counsel on both sides were agreed that, so far as could be as- 
certained, there is only one case ever decided upon the precise 
language of the policy now before us, and that is Borgfeldt vs. 
North German Fire Insurance Company, decided by the General 
Court of Hamburg in a case growing out of this San Francisco 
conflagration, and a copy of the opinion in that case has been 
filed with the brief of one of the appellees. The fires which fol- 
lowed this earthquake were most disastrous, both to insurers 
and insured, making this case one of much importance and we 
have given to it the careful reflection and examination which its 
own importance and the elaborate and able arguments of coun- 
sel demand. Stated in concrete form, without present regard 
to the exact phraseology of the clause of the policy in contro- 
versy, the appellants contend that the company is not liable for 
any earthquake started fire, while the appellees contend that, if 
fire ensues from an earthquake the company is liable for the 
loss by fire, though not liable for any precedent loss caused by 
earthquake. In the absence of any express or closely analo- 
gous, authoritative decision, we must resort to the general rules 
for the construction of contracts of this character, and to such 
intrinsic evidence of intention as may be afforded by the lan- 
guage of the policy and its collocation. It must be admitted 
that in Maryland the rigor of the prevailing rule to construe all 
insurance policies strictly against the company has been relaxed 
to this extent: That they are not specially subjected to such 
rigid construction, but are to be construed as other contracts. 
Weaver’s Case, 70 Md. 536, 17 Atl. gor, 18 Atl. 1034, 5 L. R. A. 
478; Hamilton’s Case, 82 Md. 91, 33 Atl. 429, 30 L. R. A. 633, 
51 Am. St. Rep. 457. But these cases do not conflict with the 
general rule as to all contracts, which Mr. Brantly, on pages 183 
and 184 of his work on Contracts, states thus: “Where doubt 
exists as to the construction of an instrument prepared by one 
party upon the faith of which the other has incurred obligation, 
that construction should be adopted which will be favorable to 
the latter party.” In Wallace vs. German American Ins. Co. (C. 
C.) 41 Fed. 744, Judge McCrary said: “If the words employed, 
of themselves, or in connection with other language used in the 
instrument, or in reference to the subject-matter to which they 
relate, are susceptible of the interpretation given them by the 
assured, although in fact intended otherwise by the insurer, the 
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policy will be construed in favor of the assured. As the insur- 
ance company prepares the contract, and embodies in it such 
conditions as it deems proper, it is in duty bound to use lan- 
guage so plain and clear that the insured cannot mistake or be 
misled as to the duties and burdens thereby imposed upon him.” 
In Indemnity Co. vs. Dorgan, 58 Fed. 956, 7 C. C. A. 592, 22 L. 
R. A. 620, Judge Taft said: “Policies are drawn by the legal 
advisers of the company, who study with care the decisions of 
the courts, and with these in mind attempt to limit as nearly as 
possible the scope of the insurance. It is only a fair rule there- 
fore, which courts have adopted, to resolve any doubt or am- 
biguity in favor of the insured, and against the insurer.” In 
Berliner vs. Travelers Ins. Co., 121 Cal. 460, 53 Pac. 920, 41 L. 
R. A. 467, 66 Am. St. Rep. 49, the court said: “Where the terms 
of a policy permit of more than one construction, that will be 
adopted which supports its validity.” 

We can discover no conflict between these cases and the view 
of our predecessors upon this subject as stated by Judge Alvey 
in Transatlantic Fire Ins. Co. vs. Dorsey, 56 Md. 79, 40 Am. 
Rep. 403, where it was said: “It is certainly true, as a rule of 
construction, that where an insurance company attempts to limit 
or restrict the general operation of its contract of insurance, by 
special exceptions or exemptions, it is bound to do so by clear 
and explicit terms; and, if it fail in this, it cannot complain that 
the party insured is given the benefit of any doubt that may be 
reasonably raised as to the nature or extent of the exception 
from the general risk assumed. Where, however, the terms of 
the contract are clear and explicit, they must be allowed their 
full force and effect; there being no distinction in this respect 
between the contract of insurance and any other contract.” This 
last clause is just what was said in Kelly’s Case, 32 Md. 435, 3 
Am. Rep. 149, and there is no conflict between these cases. 
Judges Alvey and Miller sat in both cases, two of the most emi- 
nent judges who ever sat in this court, and it cannot be said that 
they repudiatec in the latter anything that was said in the 
former. It is the understanding and intention of the parties— 
that is, their mutual intention—which it to govern the contract, 
if it can be reasonably deduced from the contract itself; but if 
the contract is so expressed as to be susceptible of one inter- 
pretation asserted by one party as his understanding, and of 
another interpretation asserted by the adverse party as his un- 
derstanding, then there is no mutual intention of the parties, 
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and that interpretation will be adopted which will uphold, rather 
than defeat, the validity of the instrument. These are not spe- 
cial rules for the construction of insurance contracts. They are 
but the application to these contracts of the general rule of con- 
struction to all contracts “ut res magis valeat quam pereat”, the 
propriety and necessity of which is especially apparent where 
the insurer alone prepares the contract and embodies in it what 
he deems proper. 

With these principles in mind, we will now examine the clause 
we have transcribed and upon the construction of which the de- 
cision must depend. An analysis of that clause will in our opin- 
ion show that the company has plainly exempted itself absolutely 
from loss caused by or in consequence of certain conditions or 
circumstances, and that it has conditionally and partially ex- 
empted itself from loss resulting from certain other causes, con- 
ditions, or circumstances: (1) It has absolutely exempted itself 
from “loss caused directly or indirectly by invasion, insurrec- 
tion, riot, labor strike, civil war, commotion, military or usurped 
power”; all these being various manifestations of vis major. (2) 
It has absolutely exempted itself from loss caused by the exer- 
cise of any paramount civil authority exerted to prevent the 
spread of fire. (3) It has absolutely exempted itself from loss 
in consequence of any neglect of or deviation from police or 
municipal regulations by the insured, or from loss by the neglect 
of the insured to use all reasonable means to save and preserve 
property at and after a fire, or when property is endangered by 
fire in neighboring premises. (4) It has absolutely exempted 
itself from loss by theft at or after a fire. (5) It has (condition- 
ally and partially) exempted itself from loss resulting from ex- 
plosion of any kind or cause, or the bursting of a boiler, or an 
earthquake, or hurricane, or lightning, unless in any of these 
cases fire ensues, and in that event it is liable for the damage 
by fire only. This being a fire policy, there is an adequate rea- 
son for each of these provisions, which abundantly justifies the 
construction we have indicated. When social disorder and vio- 
lence reign, it has been found by experience to be necessary to 
contract against their effect upon certain classes of obligations 
such as those under consideration, and where the state or a 
municipality intervenes and destroys the property of an indi- 
vidual for the common good, an insurer ought in justice to be 
released from the obligation of indemnity against which he could 
never safely contract. So when the insured by his own neglect 
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causes or directly contributes to the loss insured against, it is 
fit that he should bear the loss himself; and if property endan- 
gered, but not destroyed by fire, is stolen at or after the fire, it 
does not come within the true intent and meaning of a contract 
of indemnity against fire. But explosions of any kind, the burst- 
ing of a boiler, an earthquake, a hurricane, or even lightning, 
may destroy property, without fire ensuing, and then such loss 
does not naturally come within the scope of a fire policy; but 
an explosion or the bursting of a boiler may, and often does, 
result in fire either instantaneous or latent. An earthquake or 
a hurricane may level a building and scatter fire burning within, 
thus causing the complete destruction of the material. Light- 
ning very generally results in instantaneous fire, and is therefore 
made in this, as in most fire policies, an exception to its associ- 
ated risks, and direct loss therefrom may be assumed by spe- 
cific agreement noted on the policy. The construction of this 
policy, which we have thus indicated as correct in view of the 
reasons above stated leading to it, is also sustained by the 
structure of the clause in controversy which we have pointed 
out, and by the grammatical rules applicable to determine its 
meaning. 

The bracketed clause, “[unless fire ensues, and, in that event, 
for the damage by fire only]”, both grammatically and logically 
embraces each of the destructive forces of nature (not neces- 
sarily, but sometimes resulting in fire) which follow and are all 
alike bound up with that bracketed clause. For direct loss 
caused by these independent destructive forces, the company re- 
fuses to be bound, but contracts to make good the loss caused 
by fire ensuing from them. If anything is needed to place the 
correctness of this interpretation of the policy beyond doubt, it 
will be found in the closing paragraph of the clause in question, 
viz., “but liability for direct damage by lightning may be as- 
sumed by specific agreement hereon”. It is clear beyond ques- 
tion from this language that indirect loss from lightning is em- 
braced in the risk assumed. If this were not so, then, to give 
any meaning to that paragraph, it would have to read “but lia- 
bility for all or any damages by lightning may be assumed by 
specific agreement hereon”. We have already shown that the 
words, “explosion of any kind, bursting of a boiler, earthquake, 
hurricane, and lightning”, are subject to the same precise quali- 
fications and limitations, and, if the policy covers indirect loss by 
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lightning, there is no escape from the conclusion that it also 
covers indirect loss from earthquake. 

The construction we have given to this policy is the same 
given in the Borgieldt Case, supra, by the General Court of 
Hamburg, to a policy containing the identical language now 
under consideration. That court appears to be constituted of 
one law judge, and two lay or business judges, and we are not 
to be understood to refer to that case as in any sense authorita- 
tive; but they seem to have brought to their consideration of 
that case excellent common sense, which, after all is said, seems 
to be the best solvent of the meaning of ordinary language, un- 
less the instrument is clearly within the scope of some technical 
and imperative rule of law which is made conclusive. In the 
course of that opinion the court said: “The intention of the 
defendant (alone) is of less importance than the question of how 
this intention was expressed, and how, from an unprejudiced 
point of view, this provision is to be construed in reference to 
the remaining provisions.” This was said in reference to the 
defendant’s contention that its intention was that the exception 
as to ensuing fire was to relate only to explosion, and, after the 
same course of reasoning which we have adopted in this case, 
the court adds: “The defendant has, without perhaps suffi- 
ciently considering the consequences, introduced into the clause 
taken from the standard policy the words ‘bursting of a boiler, 
earthquake, hurricane’. By so doing it has effected the result 
that the contents of the parenthesis apply also to these causes.” 
We think this is sound and persuasive reasoning, directly sup- 
porting what we have said herein, as to the necessity of mu- 
tuality of intention of the parties as to the construction of the 
contract, when there are two possible constructions, one of which 
would uphold and the other would defeat the validity of the in- 
strument. 

While the precise point in this case was not presented in Dor- 
sey’s Case, supra, where explosions only were connected with 
the parenthetical clause as to loss by ensuing fire, the language 
of Judge Alvey on page 79 of 56 Md. (40 Am Rep. 403) in dis- 
cussing that clause is strongly suggestive of the views we have 
expressed here. We have been referred in the briefs to four 
reported cases arising out of the San Francisco fire, all of which 
we have examined; but as it was admitted at the argument that 
in all these cases the language of the policies was different from 
that at bar, and as we do not find any of these cases controlling 





Fire.] McEvoy vs. Security Fire Ins. Co. 903 


in this case, it is not necessary to prolong this opinion by any 
special reference to them, and we cite them here only as in a 
general way bearing upon the question before us. These cases 
are: Baker & Hamilton vs. Williamsburgh City Fire Ins. Co. 
(C. C.) 157 Fed. 280; Henry Hilp Tailoring Co. vs. Williams- 
burgh City Fire Ins. Co. (C. C.) 157 Fed. 285; Richmond Coal 
Co. vs. Commercial Union Co. (C. C.) 159 Fed. 985; Board of 
Education vs. Alliance Ins. Co. (C. C.) 159 Fed. 994. We were 
also referred to Williamsburgh City Fire Ins. Co. vs. Willard 
(C. C. A.) 164 Fed. 404, which also grew out of the San Fran- 
cisco fire. There also the language of the policy is different 
from that at bar, but the general reasoning of that decision is in 
accord with the views we have here expressed. 

We have read and considered carefully the elaborate brief and 
very able argument of the distinguished counsel for the appellant, 
but we are not able to adopt their views. Their construction 
requires us to read into this clause (upon the theory that this is 
exclusively a fire policy) the words “by fire” wherever the word 
“loss” occurs. There are two insuperable objections to this 
course: First, that words can only be imported into a written 
instrument when it is impossible otherwise to reconcile the par- 
ticular clause with other parts of the instrument. Two illus- 
trations will suffice to show that this objection applies to the pres- 
ent case. In Commercial Ins. Co. vs. Robinson, 64 Ill. 265, 16 
Am. Rep. 557, the policy provided that the company should not 
be liable “for any loss or damage by fire caused by means of in- 
vasion, etc., * * * nor for any loss caused by the explosion 
of gunpowder, etc.” The company contended that the words 
“by fire” should be read into the latter paragraph, after the 
word “loss”; but the court would not allow it, saying “the dif- 
ference in phraseology between the two clauses is so marked 
that, when we consider their connection with each other, we 
cannot resist the conclusion that the difference was intended.” 
In Berliner vs. Travelers Ins. Co., 121 Cal. 458, 53 Pac. 918, 41 
L. R. A. 467, 66 Am. St. Rep. 49, the policy provided for double 
damages for injuries sustained “while riding as a passenger in 
any passenger conveyance, using steam”, etc. The insured was 
killed in a railway accident while riding on the engine drawing 
a passenger train, and the company contended “that the con- 
tract itself did not provide for death by an accident while riding 
upon a locomotive, but only in a conveyance intended for pas- 
sengers”. The court held, however, that the locomotive was a 
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part of the conveyance provided for the transportation of pas- 
sengers, and that the company “could not import into that clause 
of the policy conditions as to the part of the conveyance in which 
the insured must be, and thus by construction work a forfeiture”. 

For all the reasons we have stated, we are of opinion that the 
ruling of the learned judge below upon questions “b” and “c” 
were correct. 

In reference to question “d”, the appellants very properly de- 
clined to press it, as the authorities appear to be quite uniform 
that, where insurance companies expect to rely upon a con- 
stant and ever ready water supply for the extinguishment of 
fires, they must clearly provide for it in their policies. Towns- 
end vs. Northwestern Ins. Co., 18 N. Y. 168; Le Roy vs. Park 
Fire Ins. Co., 39 N. Y. 56; Houghton vs. Manufacturers’ Fire 
Ins. Co., 8 Metc. (Mass.) 114, 41 Am. Dec. 489; Milling Co. vs. 
Fire Ins. Co., 76 Cal. 239, 18 Pac. 267; Baker & Hamilton vs. 
Williamsburgh City Ins. Co. (C. C.) 157 Fed. 283. 

Rulings and order affirmed. Costs to be paid out of the funds 
in the hands of the receiver. 


0 


KANSAS CITY COURT OF APPEALS. 


Missouri. 


SHEPARD 
v8. 


BOONE COUNTY HOME MOUT. FIRE INS. CO.* 


ORAL CONTRACT. 
An oral contract for insurance is valid. 
[For other cases, see Insurance, Cent. Dig. § 203; Dec. Dig. § 131.] 


CONTRACT—EXISTENCE. 


Defendant’s agent visited plaintiff while he was ill to renew some poli- 
cies, when plaintiff stated that he wanted to renew a policy on his 
barn, and the agent wrote the word “renew” or “renewed” in a 
memorandum and plaintiff said he would shortly call at the office 
and receive a policy, but he forgot to do so until the barn was 
burned. It was the custom of policyholders to order renewals and 
shortly after sign an application and take out the policy as of the 
date of the expired policy. Held, that no contract of insurance was 
ever made by plaintiff with the company, so that he could not re- 
cover for the loss of his barn. 


[For other cases, see Insurance, Cent. Dig. § 207; Dec. Dig. § 131.] 
% Decision rendered, May 31,1909. 1198. W. Rep. 984. 
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Appeal from Circuit Court, Boone County; Nick M. Bradley, 
Special Judge. 

Action by A. H, Shepard against the Boone County Home 
Mutual Fire Insurance Company. From a judgment for defend- 
ant on a directed verdict, plaintiff appeals. Afhrmed. 


N. T. Gentry, for Appellant. 
E. W. Hinton and BoyLe G. CLARK, for Respondent. 


ELLISON, J. 

This action is based on an oral contract of fire insurance. The 
trial court directed a verdict for the defendant. 

It appears that defendant is a mutual company, and that plain- 
tiff was a member thereof and had been a holder of policies in- 
suring different pieces of his property for several years, Some 
of these expired in October, 1906, but the one in controversy, 
covering his barn-in the sum of $1,000, did not expire until De- 
cember 8, 1906. .In September or October, shortly before the 
first ones expired, Smith, defendant’s agent, called at plaintiff’s 
house, but found that plaintiff was too sick to be seen, though 
he sent the agent word that he wanted a renewa! of a policy cov- 
ering some of his other property in the sum of $800. In the lat- 
ter part of November the agent returned with this renewal 
policy, which had been signed by the president and secretary of 
the company. The agent delivered the policy, and at the same 
time took plaintiff's written application therefor, collected $10 
in cash, and,took his note for the balance of the premium. The 
agent told plaintiff that he had been protected during the time 
between the expiration of this $800 policy and the delivery of the 
renewal. At this time (latter part of November) plaintiff told 
the agent that he wanted a renewal of the $1,000 policy on the 
barn expiring December 8th, and the agent thereupon wrote the 
word “renew” or “renewed” in a memorandum book in which 
he had the number of the policy. It was, however, agreed at 
the time that plaintiff would call at the agent’s office and attend 
to the renewal at the proper time. He never called, and near 
a year thereafter the barn burned and defendant refused to rec- 
ognize any contract of insurance. This action followed. 

We do not see any reason upon which the action can be sus- 
stained. We do not place our decision on the ground that no 
policy was issued, for there may be valid oral contracts of insur- 
ance (Lingenfelter vs. Ins. Co., 19 Mo. App. 263); but in this 
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case an oral contract was not only not shown, but the evidence 
shows affirmatively that none was made. Plaintiff testified that: 
“T told him that I expected to be out soon, and that I would call 
at the office and attend to it. * * * That I was getting bet- 
ter and expected to sign it as soon as I got able to come down 
town.” Further, he said that “it was understood that I should 
do it, that I would attend to it, by him calling at my office, or 
me calling there, and I forgot it and he did”. Nothing was ever 
said or done afterward. No application was made, and no pre- 
mium paid or promised; and, as already stated, nearly a year 
after the expiration of the policy the barn burned. It was shown 
that the board of directors of the defendant company did not 
act on applications for insurance except at regular meetings to 
approve the policies which the president and secretary had is- 
sued since their last meeting. It was further shown that policy- 
holders would order renewals of policies from Smith, and then 
in a short time call at his office, sign an application, and take 
out a policy as of the date of the expiration of the former; but 
this does not aid the plaintiff. The only definite thing appear- 
ing in this case is an understanding that plaintiff would call 
“shortly” at the agent’s office, make his application, arrange as 
to the premium, and take out a policy. This he never did be- 
cause he “forgot it”. The effect of plaintiff’s position is that, 
for the reason that he forgot to make the contract he contem- 
plated making, therefore some other totally different contract 
resulted. Plaintiff’s supplemental brief does not help the case. 
Among other things, it assumes an oral contract of insurance 
was made. This was denied by the first paragraph of the an- 
swer, and the denial is sustained by the evidence of plaintiff him- 
self. 
The judgment is affirmed. All concur, 
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SUPREME COURT OF PENNSYLVANIA. 


STANDARD LEATHER Co. 
v8. 
INSURANCE CO. OF NORTH AMERICA ET AL.* 


CANCELLATION OF POLICY—NOTICE TO AGENT. 


The agent of insured had full power to place a large line of insurance 
in various companies, with power to cancel the policies and replace 
them wthout special authority, and correct the expiration book every 
six months. Held, that he was the proper person on whom the in- 
surance company might serve notice of cancellation of policies pro- 
cured for his principal. 


[For other cases, see Insurance, Cent. Dig. § 503; Dec. Dig. § 229.] 


Appeal from Court of Common Pleas, Allegheny County. 

Actions by the Standard Leather Company against the Insur- 
ance Company of North America, the Hartford Fire Insurance 
Company, and the Spring Garden Insurance Company. Judg- 
ments for defendants, and plaintiff appeals. Affirmed. 

The following is the opinion of Shafer, J., in the court below: 

“This case, with about sixteen others, in which the same com- 
pany is plaintiff against a number of other insurance companies, 
was tried by the court without a jury; a jury trial having been 
dispensed with by writing filed. ‘The cases were not all tried 
together, and the present case, with two others was taken up 
for trial before a jury and afterward submitted to the court upon 
testimony already taken and other testimony to be taken. We 
find the facts of the case to be as follows :— 

“Findings of Facts. 

“(1) The Standard Leather Company is a corporation under 
the laws of this commonwealth, and in and before May, 1904, 
was the owner of a factory at Cheswick, Pa., as well as a factory 
in Allegheny, Pa. The factory at Cheswick was for the making 
of patent leather and other leather products, and the plant there 
constituted a more or, less hazardous insurance risk. 

“(2) On May 28, 1904, an arrangement was entered into be- 
tween the plaintiff company and the Negley & Clark Company, 
a firm of insurance brokers, in the city of Pittsburg, which on 
May 31, 1904, was confirmed by a letter written by Negley & 
Clark Company to the plaintiff company, proposing an employ- 


* Decision rendered, March 22, 1909. 73 Atl. Rep. 216. 
VoL. XXXVITI.—60. 
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ment as brokers to procure insurance for the plant, which pro- 
posal was accepted verbally by the company. 

“(3) The substance of this letter, so far as it concerns the 
Cheswick plant, is that the Negley & Clark Company have ex- 
amined the policies already in force on that plant, and find the 
line of insurance to be in exceedingly poor condition, amounting 
to only about $33,000, of which only $10,000 was good, and they 
agreed to place $75,000 on the plant in good companies, and at 
the end of the letter they say that they will have a special ex- 
piration book made for the plant, and agreed that, if they will 
send it every six months to their office, they will check it over, 
verifying it with their records; the whole letter being made part 
thereof. 

“(4) The Negley & Clark Company thereupon proceeded to 
endeavor to place the insurance desired by the plaintiff. For the 
purpose of doing so, they sent an agent or agents to a large 
number of insurance offices in the city of Pittsburg, among 
others to the office of the agent representing the company de- 
fendant in this case, and procured, to be signed by it and numer- 
ous other companies, a writing commonly called an insurance 
binder; the form of instrument being as follows: ‘Pittsburg, 
Pa., June 9, 1904. Fire Insurance is hereby made binding for 
Standard Leather Company on general form, situate Cheswick, 
Pa. Forms to be furnished by Negley & Clark Company. Poli- 
cies to issue. The insurance on this binder shall become void 
and cease (without further notice) upon issue and delivery of 
policies at the office of the Negley & Clark Company, or the said 
insurance may be canceled, at any time during the life of this 
binding agreement, as provided for in the printed conditions of 
the form of policy in use by companies hereto. Rate, 2 per cent. 
Time, one year from June 10, 1904,’ This was signed by J. W. 
Kennedy, agent of the insurance company, in the amount of $2,- 
000, and delivered to Negley & Clark Company. 

“(5) On the same day the agent drew up a policy in accord- 
ance with the binder, but did not deliver it. 

“(6) On June 13, 1904, the company ordered a cancellation, 
and on June 16, 1904, Kennedy, the agent who signed the binder, 
sent to Negley & Clark Company a notice of cancellation, which 
notice was received by Negley & Clark Company without objec- 
tion, and the binder was marked ‘O. C.’, meaning order canceled. 

“(7) Neither in this case, nor any of the other cases tried with 
it, did Negley & Clark Company inform the plaintiff that they 
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had obtained the binder, or that it had been canceled, until after 
the loss claimed for. A large number of other companies which 
had signed similar binders, or delivered policies to Negley & 
Clark Company, gave notice of cancellation about the same time 
to Negley & Clark Company, who, without notifying the princi- 
pal, proceeded to attempt to procure other insurance, and did 
procure some other insurance thereafter, not to take the place 
of any particular policy which was canceled, but in general en- 
deavor to fill up the line of insurance they were attempting to 
procure. 

“(8) The form of policy of insurance referred to in the binder 
is that commonly called standard form of fire-insurance policy 
of New York or Pennsylvania. The portion of that policy which 
relates to cancellation is as follows: “This policy shall be can- 
celed at any time at the request of the insured, or by the com- 
pany by giving five days’ notice of such concellation’, with a pro- 
vision as to the disposition of the premium, in case the premium 
has been actually paid. 

“(g) On the night of July 12, 1904, the Cheswick plant of the 
plaintiff company was destroyed by fire, causing a loss of over 
$93,000. 

“(10) Within a day or two after the fire the plaintiff company 
communicated with Negley & Clark Company, and were in- 
formed by them that they had in force about $39,000 of insur- 
ance, and telling them at the same time that they had had a much 
larger amount, but that it had been reduced by cancellation, and 
that a large number of companies had canceled their risks before 
the fire. 

“(11.) No objection was made by the plaintiff. company to 
Negley & Clark Company as to their having received notices of 
cancellation or permitting the cancellation to be made, and the 
company proceeded to make proofs of loss upon the policies 
then in possession of Negley & Clark Company, and adjusted the 
loss upon those policies with the various companies, and re- 
ceived payment thereof. 

“(12) About a week after the fire, while the adjustment of the 
loss was proceeding, Negley & Clark Company showed to the 
president of the plaintiff company the binders in question in this 
and in the other cases, and pointed out to him which of the poli- 
cies were canceled and which were not. Some time in the latter 
part of July thereafter, the plaintiff called on Negley & Clark 
to furnish them the names of the companies whose policies or 
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binders were claimed to be canceled, and Negley & Clark at 
first declined to give the information, but afterward upon formal 
demand made they did so, and the binders and information as to 
the numbers and amounts of the policies, which were claimed to 
be canceled, were furnished to the plaintiff. The date when the 
information in question was furnished to the plaintiff by Negley 
& Clark Company, after a demand by their counsel, does not 
definitely appear, but appears to have been about the first week 
of August, 1904. 

“(13) No notice of the fire was given to the defendant com- 
pany until proofs of loss were delivered to it August 12, 1904, 
and no notice was then given, except the proof of loss itself. 
A form of policy referred to provides that, ‘if fire occur, the in- 
sured shall give immediate notice of any loss thereby in writing 
to this company’; and further provides that ‘no suit or action on 
this policy for the recovery of any claim shall be sustainable in 
any court of law or equity until after full compliance by the in- 
sured with all the foregoing requirements.’ It was admitted that 
neither in this case nor any other case tried with it was any pre- 
mium paid. 

“(14) On August 12th proofs of loss were furnished to the 
company, which were returned with the statement in some form 
or other that the company was not on the list. 

“(15) It was admitted on the trial that the amount of loss 
and the amount of the total insurance was such that, if the de- 
fendants are liable, they are liable for the whole amount of the 
plaintiff's claim, being $2,000, with interest from October 16, 
1904. 

“Conclusions of Law. 

“(1) The proof by the plaintiff of the execution of the binder 
by defendants’ agent makes a prima facie case for the plaintiff. 
The defense is, first, that the insurance was canceled; and, sec- 
ond, that, if it was not, the defendants are relieved from liability 
by the failure of plaintiff to give notice of the fire according to 
the terms of the policy. 

“(2) The cancellation relied on in this case, and all the other 
cases tried with it, consists of a written or verbal five days’ no- 
tice under the terms of the policy referred to in the binder, or of 
the policies themselves, where policies were delivered, and the 
validity of this cancellation is not in question except in one par- 
ticular; that is, whether, under all the circumstances of the case, 
the notice of cancellation to Negley & Clark Company was suffi- 
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cient. This depends upon the nature of the agency of Negley & 
Clark Company for the plaintiff. 

“(3) It is stated by counsel that, so far as they can find, no 
case has been decided in this commonwealth, involving the ques- 
tion of the sufficiency of notice of cancellation of a binder or a 
policy to the agent who procured it, but a number of cases have 
been cited from other jurisdictions. In some of these cases a 
notice given to a broker to procure insurance was held insuffi- 
cient and in others it was held to be good, according to the na- 
ture of the broker’s employment. There would seem to be no 
doubt that a broker who was employed to procure a particular 
policy or policies of insurance would not be a proper person 
upon whom to serve a notice of cancellation, for the reason that 
his agency ended with the procurement of a particular policy, 
and in that case it would seem to make no difference whether he 
had delivered the policy to the principal, or informed him of his 
having procured it or not. On the other hand, it was held in 
some of the cases cited by counsel that a notice of cancellation 
might properly be given to one who was a general agent to pro- 
cure insurance for his principal with a general authority to pro- 
cure insurance up to a certain amount, and entire discretion as 
to the company’s rates of premiums and amounts of policies. 
Hermann vs. Niagara Fire Ins. Co., 100 N. Y. 411, 3 N. E. 341, 
53 Am. Rep. 197; Stone vs. Franklin Fire Insurance Company, 
105 N. Y. 543, 12 N. E. 45. We are of the opinion that the rule 
indicated in these cases is the correct one. 

“(4) It becomes necessary, therefore, to determine what was 
the nature of the employment of Negley & Clark by the plain- 
tiff company, which is to be gathered from the letter of May 
31st, in which Negley & Clark Company undertake to put in 
writing the agreements and proposals which had been made 
shortly before between the parties, and which was afterward ac- 
cepted by the plaintiff, and this interpreted by the conduct of 
the parties thereafter. The letter in question states that they 
have examined the insurance which the plaintiff then has, and 
find it in very poor condition, and they agree to place $75,000 
on it in good companies at a lower rate and to have a special ex- 
piration book made for the plaintiff company, to go over it 
every six months for the plaintiff, and check it over, verifying it 
with their own records. It is very evident that this was intended 
to authorize the agents to cancel such of the existing policies as 
they thought were not good, and to get other policies which 
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they should deem better, in such companies as they pleased, for 
such amounts as they pleased, and for such premiums as they 
could, and that the employment was expected to continue indefi- 
nitely is shown by the agreement to check up the expiration 
book furnished the company with the records kept by the agents 
every six months thereafter. It is also evidently intended to 
authorize the agents to procure policies from time to time to 
take the place of any that should be canceled, at least, until the 
whole $75,000 of insurance was procured, and there can be no 
doubt that, if in the course of this employment the agents pro- 
cured insurance which they should discover to be undesirable, 
they would have power to cancel the risk without special au- 
thority from their employers. We are of the opinion that un- 
der these circumstances Negley & Clark Company were agents 
of the plaintiff to whom notice of cancellation of policies of in- 
surance procured by them might properly be given, so long at 
least, as the matter was in fieri, and they were engaged in the 
endeavor to procure the amount of insurance agreed upon, and 
had not communicated to their principal what insurance they 
had, nor delivered policies or binders to it. If this is not the 
rule under such circumstances, great inconvenience would result 
both to the agent and the principal. The principal would re- 
ceive notice of cancellation of insurance of which he never heard, 
and would be required to communicate the same to his agent, 
in order that the gap left in his line of insurance might be filled, 
and this might result in a loss of the benefit of the five days’ 
clause, or at least a part of it, without any corresponding benefit 
whatever. 

“We are of opinion, therefore, that the contract of insurance 
sued upon in this case was duly canceled before the loss oc- 
curred, and therefore direct that judgment be entered for the 
defendant.” 

In another of the opinions filed Shafer, J., held that the rule 
announced above applied even where Negley & Clark Com- 
pany represented the insurance company, as well as the insured. 

Argued before Mitchell, C. J., and Fell, Brown, Mestrezat, 
Potter, Elkin and Stewart, JJ. 


J. S. Fercuson, for Appellant. 


W. K. JENNINGS and D. C. JEenniNGS, for Appellee Insur- 
ance Co. of North America. 


Brown & STEWART, for Appellee Spring Garden Ins. of 
Philadelphia. 
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PER CURIAM. 
The judgments in these cases are affirmed on the opinion of 
Judge Shafer. 


COMMERCIAL UNION ASSUR. CO., LTD., VS. PACIFIC 
UNION CLUB. (No. 1,618.)* 


(United States Circuit Court of Appeals, Ninth Circuit.) 


POLICY — INSTRUCTIONS — LOSS — PROXIMATE CAUSE— 
QUAKE” DIRECTLY OR INDIRECTLY BY EARTH- 


A fire policy insured plaintiff's property against all direct loss or dam- 
age by fire, except as otherwise provided in the policy; one of the 
exceptions being against loss caused directly or indirectly by earth- 
quake. The property located in San Francisco was wholly destroyed 
by fire on April 19, 1906, but the insurer pleaded that the loss would 
have been prevented by the use of the city’s water supply had not 
such use been rendered unavailable by the breaking of the city’s 
water mains by an earthquake shock on the preceding day. Held, 
that the loss was not “caused directly or indirectly by earthquake”, 
within the exception and that the fire, and not the earthquake, was 
the proximate cause thereof. 


{For other cases, see Insurance, Dec. Dig. § 412.] 
% Decision rendered, May 3, 1909. 169 Fed. Rep. 776. 


STANDARD LEATHER CO. OF PITTSBURG VS. ALLE: 
MANNIA FIRE INS. CO. OF PITTSBURG.* 


(Supreme Court of Pennsylvania.) 


sony (lacie OF POLICY — NOTICE 


An agent of the insured had general powers to place insurance in vari- 
ous companies, with power to cancel and replace the policies with 
others, to keep an expiration book, and to correct the same every 
six months. Held that, so long as the line of insurance is not com- 
pleted, an insurance company may serve notice of cancellation of a 
policy procured by such agent for his principal upon the agent. 


[For other cases, see Insurance, Cent. Dig. § 503; Dec. Dig. § 229.] 
% Decision rendered, March 22,1909. 73 Atl. Rep. 192. 
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SPRINGFIELD FIRE & MARINE INS. CO. VS. PRICE.* 
(Supreme Court of Georgia.) 


FIRE POLICY—OWNERSHIP OF GROUND—ESTOPPEL. 


Where a policy of fire insurance contained a stipulation that it should 
be void if the subject of insurance be a building on ground not 
owned by the insured in fee simple, but at the time the application 
for insurance was made the company, through its agent, knew that 
the applicant did not own the land on which the building sought to 
be insured was situated, the company, in defending an action on 
the policy, will be estopped from setting up the noncompliance of 
the insured with this condition of the policy. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


FIRE POLICY—NOTICE TO COMPANY—KNOWLEDGE OF 
CLERK. 


An agent of an insurance company fully authorized to make out and is- 
sue policies of insurance has power to employ clerks in the ordinary 
business of the agency; and, if such clerk solicits insurance, and a 
policy of insurance is duly issued, knowledge of facts material to 
the risk acquired by the clerk in ‘the solicitation and prior to the 
issuance of the policy is notice to the insurance company. 


[For other cases, see Insurance, Cent. Dig. § 973; Dec. Dig. § 378.] 


FIRE POLICY—FAILURE TO READ—EFFECT. 


Reformation is not necessary to avoid the defeat of a policy of insurance 
on account of any matter in existence at the time of the issuance of 
the policy, with which the company is charged with knowledge. So, 
where the duly authorized agent of an insurance company failed to 
note on the policy containing the stipulation specified in the first 
headnote that the building which was the subject of insurance was 
on leased land, the failure of the insured to read his policy, and to 
observe the company’s omission in this respect, is not such laches 
as will defeat his recovery on the policy by destroying the estoppel 
of the defendant to dispute the validity of the contract of insurance. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


FIRE POLICY—OWNERSHIP OF GROUND—ESTOPPEL. 


Where a tenant rents land from year to year under a verbal contract 
with his landlord that, in consideration of the payment of an annual 
rental, the tenant may occupy the premises and erect thereon a 
building which is to be the property of the tenant and removable by 
him, and where such tenant erects a building and in his application 
for insurance notifies the authorized agent of the insurance com- 
pany that the building is on “leased ground”, such information is 
sufficient to put the insurance company on notice of the character 
of his interest in the building, and effectual to estop the insurance 
company from setting up as a defense the stipulation in the policy 
that the contract of insurance was to be invalid if the building which 
was the subject of insurance was not on ground owned by the in- 
sured in fee simple. 

[For other cases, see Insurance, Cent. Dig. § 966; Dec. Dig. § 377.) 


~% Decision rendered, June 17,1909. 648. E. Rep. 1074. Syllabus by the Court. 
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MERIWETHER VS. PHENIX INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


FIRE POLICY—PROPERTY COVERED. 


A fire policy insured $3,000 on a frame corrugated iron building and ad- 
ditions occupied as a quartz mill, situated in a specified mining dis- 
trict, and $2,000 on an electric ‘motor and connections, “all while 
contained in the above-described quartz mill building”. Held, that 
such policy did not cover a motor of different size, kept by insured 
in a power house detached from the mill building, and some 1,250 
feet distant therefrom, connected with it only by electric wiring used 
to transmit power and light to the mill building and mines. 


[For other cases, see Insurance, Cent. Dig. § 344; Dec. Dig. § 163.] 
% Decision rendered, May 17,1909. 1198S. W. Rep. 535. 





HENDERSON VS. STANDARD FIRE INS. CO. OF 
IOWA.* 


(Supreme Court of Iowa.) 


BOOKS OF ACCOUNT AND INVENTORIES— FAILURE TO 
PRODUCE—WAIVER. 


A fire policy required insured to keep a set of books showing a complete 
record of a!l purchases and sales, and in case of loss to produce such 
books, together with an itemized inventory of the stock, etc., and 
provided that a failure in either respect would avoid the policy. "Held, 
that where insured’s books and inventories were burned and could not 
be produced, and the insurer’s adjuster with knowledge thereof re- 
quested insured to call in assistance and inventory the remaining 
stock and secure duplicates of the invoices as far as possible, there 
was a waiver of the requirement as to the books and inventories. 


[For other cases, see Insurance, Cent. Dig. § 1078; Dec. Dig. § 397.] 


ADDITIONAL INSURANCE—FORFEITURE—WAIVER. 


A provision of a fire policy rendering it void on insured’s obtaining ad- 
ditional insurance may be waived. 


[For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.] 


FORFEITURE—WAIVER. 


A statement of defendant insurance company’s adjuster that one of 
plaintiff's two policies was void because of additional insurance did 
not defeat a waiver as to a requirement regarding the keeping of 
books of account and inventories. 


[For other cases, see Insurance, Dec. Dig. § 388.] 


FORFEITURE—WAIVER. 


A provision in a fire policy that the insurer shall not be held to have 
waived any condition of the policy by any act or requirement on its 
part relating to the determination of the extent of the loss or lia- 


* Decision rendered, June 5, 1999. 121 N. W Rep. 714. 
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bility of the insurer does not mean that a waiver may not be based 
on a requirement that the insurer has no right to make. 


[For other cases, see Insurance, Dec. Dig. § 397.] 


NONWAIVER CLAUSE—WAIVER. 
A nonwaiver clause in a fire policy may be waived by the insurer. 
[For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.] 


ADDITIONAL INSURANCE—FORFEITURE—WAIVER. 


The provision of a fire policy forbidding additional insurance was waived, 
where the company’s agent, having placed the insurance, secured 


another policy for insured in another company for which he was also 
agent. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


ADDITIONAL INSURANCE—FORFEITURE—WAIVER. 


Where insurer’s agent, with knowledge of all the existing conditions as 
to the insurance, secured a permit for insured to remove her stock 
in one store to another store, in which he also had insured stock, 
there was a waiver as to the additional insurance clause of the policy. 


[For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.] 


McCARTER, ATTY. GEN., VS. FIREMEN’S INS. CO. 
ET AL.* 
(New Jersey Court of Errors and Appeals.) 


INSURANCE COMPANY—PUBLIC INTEREST—CONTRACTS 
IN VIOLATION OF. 


The business of fire insurance, as it is carried on in this state by corpo- 
rations created, licensed, and regulated by the state, is a business 
affected with a public interest within the meaning of this rule. 

[For other cases, see Insurance, Dec. Dig. § 36.] 


% Decision rendered, June 14,1909. 73 Atl. Rep. 80. Syllabus by the Court. 


SOUTHERN HOME INS. CO. VS. PUTNAL.* 
(Supreme Court of Florida, Division A.) 


FIRE POLICY—ACTIONS—PLEAS. 


In an action upon an insurance policy, which contains a provision that 
“this entire policy shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any material fact or circum- 
stance concerning this insurance or the subject thereof, or if the in- 
terest of the insured in the property be not truly stated herein, or 
in case of any fraud or false swearing by the insured touching any 


* Decision rendered, June 1,1909. 49S. Rep. 922. Syllabus by the Court. 
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matter relating to this insurance or the subject-matter thereof, 
whether before or after a loss”, it is error to strike out on motion 
a plea setting up as a defense to such action false swearing by the 
plaintiff after the loss in certain specified details or particulars as to 
the keeping of certain whiskies and intoxicating liquors in such in- 
sured building for the unlawful purpose of selling intoxicating 
liquors. 

ine — cases, see Insurance, Cent. Dig. §§ 1609-1625; Dec. Dig. § 
40. 


FIRE POLICY—DEFENSES. 


Where a party voluntarily accepts a fire insurane policy from an insur- 
ance company, no fraud or deception being practiced, in an action 
brought upon such policy the insurance company may base its de- 
fense to such action upon the failure of the insured to comply with 
any of the provisions of such policy, provided the same are lawful. 


[For other cases, see Insurance, Cent. Dig. §§ 699-702; Dec. Dig. § 305.] 


FIRE POLICY—EXAMINATION OF INSURED. 


A requirement in a policy of fire insurance that the insured shall submit 
to an examination under oath touching the matters relating to the 
risk assumed by the company and the destruction of the property 
insured is binding and valid, and a refusal to comply with this con- 
dition will preclude the insured from recovering upon the policy, 
where it provides that no suit can be sustained until after a com- 
pliance with such condition. 


[For other cases, see Insurance, Dec. Dig. § 612.] 


ACTIONS—REPLICATION—CERTAINTY. 


In an action upon a fire insurance policy, a replication to a plea, which 
attempts to set up a waiver by the insurance company of certain 
provisions in the policy which such plea avers have not been com- 
plied with, and which were conditions precedent to the right of in- 
sured to bring an action upon the policy, should be clear, direct, and 
certain in its allegations as to the facts or acts constituting such 
waiver. 

~~ a? cases, see Insurance, Cent Dig. §§ 1626-1631; Dec. Dig. § 
41. 


ROACH VS. ETNA INS. CO.* 


(Supreme Court of Minnesota.) 


ACTION ON POLICY—QUESTIONS FOR JURY. 


In an action on a policy of insurance, conditioned that it should be void 
if the insured premises became and remained vacant for more than 
thiry days, it is held that the trial court erred in taking from the jury 
the question whether the premises had in fact become vacant and 
unoccupied for the time stated. 


he cases, see Insurance, Cent. Dig. §§ 1740, 1741; Dec. Dig. § 


Brown, J., dissenting in part. 


*% Decision rendered, June 4, 1909. 121 N. W. Rep. 613. Syllabus by the Court. 
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SOUTHERN HOME INS. CO. VS. FAULKNER ET UX.* 


(Supreme Court of Florida, Division B.) 


FIRE INSURANCE—ARBITRATION AND AWARD—RIGHT OF 
ACTION. 


Covenants in fire insurance policies for appraisal by arbitrators of the 
mount of the loss are valid and binding upon the parties; and 
Shen such policies further provide that the sum for which the in- 
surer is liable shall not become payable until sixty days after an 
award by such arbitrators has been received by the insurer, when 
an appraisal has been required, or that no suit upon the policy shall 
be sustainable until after full compliance by the insured with all of 
such requirements, then such arbitration and award are conditions 
precedent to the right of the insured to an action upon such policy, 
where the insurer has demanded such arbitration and award. 


[For other cases, see Insurance, Cen. Dig. §§ 1522-1528; Dec. Dig. § 612.] 
acces hianacieeaethaembeioaesictea eo cicaetin an tiiada e ree oa  reee eee 8 
* Decision rendered, May 11,1909. 498. Rep. 542. Syllabus by the Court. 


VAN ARSDALE ET AL. VS. EDWARDS.* 
(Supreme Court of Oklahoma.) 


NOTES GIVEN FOR PREMIUMS—ACTIONS—SET-OFF. 


E. executed to V. & O., general agents of an insurance company, his 
promissory note in payment of the premium advanced and paid by 
V. & O. to the insurance company on a policy of insurance, whereby 
the insurance company indemnified E. against loss from hail to a 
crop of wheat. The note contained a mortgage whereby E. mort- 
gaged to V. & O. said crop of wheat to secure the payment of the 
note. The note recited that it was given in payment of 
the premium on the policy of insurance and the mortgage 
provisions of the note contained the following clause: ‘In 
case of loss under the above named policy of insurance, the 
debt hereby secured shall at once become due and shall be 
deducted from said loss.” Held, that said clause created a 
lien on any sum that might become due under the policy 
by the insurance company to the insured in favor of V. & O. to se- 
cure the payment of the note, but that V. & O. did not thereby con- 
tract to pay any loss, not exceeding the amount of the note that 
might occur under the policy before the payment of the note, and 
that such clause did not confer upon the maker of the note in an 
action thereon by V. & O. the right to set off any claim against 
the insurance company he had under the policy by reason of damage 
by hail to the crop insured. 


[For other cases, see Insurance, Cent. Dig. § 399; Dec. Dig. § 187.] 





# Decision rendered, May 15, 1909. 101 Pac. Rep. 1123. Syllabus by the Court. 
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ROYAL, INS... CO. VS. RIES:* 
(Supreme Court of Ohio.) 


CONDITIONS OF POLICY—APPRAISEMENT—CONCURRENT 
INSURANCE. 

Where in a policy of insurance it is made a condition precedent that, in 
case of disagreement as to to the amount of loss, it shall be deter- 
mined by appraisement, the insured may bring suit upon the policy, 
averring in his petition the performance of all conditions on his part; 
and, when the insurer pleads in its answer the disagreement and 
the determination of the amount by appraisement, and the provisions 
of the policy as to concurrent insurance, the amount the plaintiff 
may recover is limited to a proportionate amount of the loss so 
determined, and he cannot recover a larger amount, unless the ap- 
praisement is void, or is set aside. If it is void, he may plead its 
invalidity in his reply; but if it is only voidable, he should in his 
petition unite a cause of action to set it aside. 


[For other cases, see Insurance, Cent. Dig. § 1431; Dec. Dig. § 574.] 


APPRAISEMENT OF LOSS—PROCEDURE. 

The provision in a standard fire insurance policy that: “In the event of 
disagreement as to the amount of loss the same shall, as above pro- 
vided be ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire; the 
appraisers together shall then estimate and appraise the loss, stat- 
ing separately sound value and damage, and failing to agree, shall 
submit their differences to the umpire; and the award in writing 
of any two shall determine the amount of such loss; the parties 
thereto shall pay the appraiser respectively selected by them and 
shall bear equally all expenses of the appraiser and umpire’—is a 
provision for an appraisement, and not for an arbitration, and such 
submission is not to be judged by the strict rules applicable to arbi- 
tration and award; and, where the appraisers and umpire have be- 
fore them a list of the property destroyed, and the insured’s state- 


ment in detail in respect to his loss, it is not ground for setting 
aside the appraisement that they refuse to hear evidence. 


[For other cases, see Insurance, Cent. Dig. § 1429; Dec. Dig. § 574.] 


% Decision rendered, April 27,1909. 88 N. E. Rep. 638. Syllabus by the Court. 


—--—-@0@—- --- 


HULEN VS. NATIONAL FIRE INS. CO. OF HART- 
FORD, CONN.* 
(Supreme Court of Kansas.) 


FIRE POLICY—CONCURRENT INSURANCE—WAIVER OF IN- 
DORSEMENT ON POLICY. 

A local agent of an insurance company, with authority to issue policies 
and consummate the contract, who is informed at the time a policy 
is issued that there is a certain amount of other insurance to be 
carried on the property, and issues the policy without indorsing the 
consent of the company thereto, waives the condition in a standard 


% Decision rendered, May 8, 1909. 102 Pac. Rep. 52. Syllabus by the Court. 
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form policy requiring the fact of concurrent insurance to be in- 
dorsed thereon. 


[For other cases, see Insurance, Cent. Dig. § 375; Dec. Dig. § 956.] 


FIRE POLICY—HIGHER PREMIUM RATE—WAIVER. 


A policy of insurance covering a stock of merchandise contained the usual 
condition that it should be in force only while the property was 
located at a certain place. The stock was afterward removed to 
another location, where the rate of premium was higher. The com- 
pany was duly notified of the removal, with the request that the 
policy be canceled and the unearned premium returned. It replied 
by letter suggesting that the insured see the local agent of the com- 
pany and have the policy transferred to the new location. The in- 
sured thereupon saw the local agent, who orally agreed to a trans- 
fer of the policy. The company retained the unearned premium. 
Held, that the company was bound by the act of its agent and that 
the failure of the company or its agent to notify the insured of the 
increased rate of premium and demand payment therefor was a 
waiver of the higher rate. 


[For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.] 


ee 


PHENIX INS. CO. OF BROOKLYN VS. HUNTER. | 
(No. 13,826.)* 
(Supreme Court of Mississippi.) 


FIRE INSURANCE—CANCELLATION OF POLICY—RETURN 
OF UNEARNED PREMIUM—WAIVER OF OBJECTIONS BY 
INSURED. 

A fire insurance provided that it could be canceled at any time by the 
company giving five days’ notice, and soon after the company was 
notified of the insurance, the local agent was notified to cancel and 
return the policy, and wrote insured, inclosing the company’s letter 
and a check for the premium paid. Insured received this letter more 
than five days before the fire, and retained the check till afterward 
without objection and without demanding a tender of the actual 
money for the unearned premium. Held to show an actual cancella- 
tion of the policy by the company, and that, if it was the company’s 
duty to tender the actual money for the premium, insured had waived 
the right to object that this was not done. 

[For other cases, see Insurance, Cent. Dig. §§ 504, 509-512; Dec. Dig. §§ 
230, 232. ] 


*% Decision rendered, June 28,1909. 498. Rep. 740. 


———-¢+¢—___— 


ATHENS MUT. INS. CO. VS. EVANS.* 
(Supreme Court of Georgia.) 


CONDITIONS OF POLICY—TRANSFER OF TITLE. 


Where, when a policy of fire insurance was issued upon a house, the title 
thereto was in the insured, and the policy contained a condition 
that, unless provided otherwise by agreement indorsed thereon or 


*% Decision rendered, June 18, 1909. 648. E. Rep. 993. Syllabus by the Court. 
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added thereto, it should become void “if any change, other than 
by the death of the insured”, took place in the title of the subject 
of insurance, the subsequent conveyance by the insured of the title 
to another to secure the payment of a debt due him for the con- 
struction of the house, without the consent of the insurer, indorsed 
on or added to the policy, was such a violation of the inhibition 
os a change in the title as by the terms of the policy rendered 
it void. . 

[For other cases, see Insurance, Cent. Dig. §§ 800, 801; Dec. Dig. § 328.] 


POLICY—WAIVER OF CONDITIONS. 


Where the policy also provided that “no officer, agent, or other repre- 
sentative of this company shall have the power to waive any pro- 
vision or condition of this policy, except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or 
added hereto, and as to such provisions and conditions no officer, 
agent, or representative shall have such power or be deemed or held 
to have waived such provisions or conditions, unless such waiver, 
if any, shall be written upon or attached hereto, nor shall any privi- 
lege or permission affecting the insurance under this policy exist 
or be claimed by the insured unless so written or attached”, the 
agent representing the company when the policy was issued had no 
power to bind the company by then giving a parol permission for 
the making of such security deed. 


[For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.] 


PAROL AGREEMENT. 


As the law of this state requires that a contract for fire insurance shall 
be in writing, such a contract cannot be made partly in writing and 
partly in parol. 


[For other cases, see Insurance, Cent. Dig. § 205; Dec. Dig. § 131.] 


a OF POLICY—TRANSFER OF TITLE—ESTOP- 


Where a policy contained the above-mentioned provisions and the prop- 
erty insured was a house, which the insurance company, at the time 
the policy was issued, knew the insured was under a moral and legal 
obligation to convey to another to secure the payment of a debt 
contracted for its construction, the issuance of the policy with such 
knowledge did not estop the company, when an action was brought 
upon the policy to recover for a loss, from insisting that the policy 
was rendered void when such a conveyance of the insured prop- 
erty was made without the consent of the insurer thereto having 
been obtained and expressed as the policy required. 


[For other cases, see Insurance, Cent. Dig. § 986; Dec. Dig. § 377.] 


a 


RICHMOND COAL CO. VS. COMMERCIAL UNION AS- 
SUR. CO., LTD., OF LONDON, ENGLAND.* 
(United States Circuit Court of Appeals, Ninth Circuit.) 


FIRES—PROXIMATE CAUSE—ACTION—INSTRUCTIONS. 


A fire policy exempted against loss caused directly or indirectly by 
earthquake, or when the property is endangered by fire in neighbor- 
ing premises, or unless fire ensues, and in that event for the damage 


* Decision rendered, May 10,1809. 169 Fed. Rep. 746. 
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by fire only or by explosion of any kind. Plaintiff’s property was de- 
stroyed by fire following the San Francisco earthquake, and the 
court charged that if the earthquake directly or indirectly caused 
the fire in one of several specified places in the city, and any one 
or more of such fires so caused spread by flame, spark, or heat and 
burned uninterruptedly from building to building or from block to 
block until any one or more of them reached and destroyed plain- 
tiff’s property, then the jury should find for defendant, their deter- 
mination being limited to the origin of the fires by which plaintiff’s 
property was destroyed, and if the fires by which it was destroyed, no 
matter at what point or from where they started, were caused by 
the earthquake, plaintiff could not recover. The court also charged 
that if the fire originating on premises named ensued on an explo- 
sion, and such fire destroyed plaintiff’s property, then plaintiff was 
entitled to recover, unless plaintiff's property was destroyed di- 
rectly or indirectly by the earthquake; but if the earthquake was the 
proximate and efficient cause of the fire, defendant would not be lia- 
ble, though the means by which the earthquake caused the fire was 
an explosion. Held erroneous as eliminating the question whether 
the fires which were started by the earthquake extended “at once” 
to the insured property, and whether there were new and interven- 
ing causes between fires and the burning of the property, such as 
explosion, back-fire, dynamiting, and the course or force of the 
wind. 


[For other cases, see Insurance, Dec. Dig. § 660.] 
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ACCIDENT. 
SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
MIDDLESEX. 
EVERSON 


GENERAL FIRE & LIFE ASSUR. CORP., | 
LIMITED, OF PERTH, SCOTLAND.* 


ACCIDENT POLICY—STATEMENT AS TO INCOME AS WAR- 
RANTY OR CONDITION PRECEDENT. 


A statement respecting the income of the insured appeared in a rider 
pasted on an accident policy, the heading of which was “Schedule 
of Warranties Made by the Insured on the Acceptance of This 
Policy”, and, though not signed by him, the series of statements of 
which it was a part was in the first person, and gave information 
material to the acceptance of the risk, and at what amount and rate. 
— that the statement was a warranty, and not a condition prece- 

ent. 


[For = cases, see Insurance, Cent. Dig. §§ 558, 561, 570; Dec. Dig. 
§ 264. 


ACCIDENT INSURANCE—WARRANTY IN “NEGOTIATION” 
OF CONTRACT. 


St. 1907, p. 854, c. 576, § 21, provides that “no * * * warranty made in 
the negotiation of a contract or policy of insurance by the assured 
* * * shall be deemed material or defeat or avoid the policy 
* * * unless made with actual intent to deceive or unless the mat- 
ter * * * madea warranty increased the risk of loss”. Held, that 
the word “negotiation”, as used therein, meant the entire transac- 
tion of applying for and finally issuing the completed contract, and 
comprehended all warranties, whether made in the policy itself or 
separate or subordinate or inducing instruments or agreements, and 
hence statements in a “schedule of warranties” in an accident policy 
material to the acceptance of the tisk, and for what amount and rate, 
were made in the “negotiation” of the contract, within the meaning 
of the statute. 


[For other cases, see Insurance, Cent. Dig. § 568; Dec. Dig. § 268.] 
“WARRANTY’”—STIPULATION OF CONTRACT. 


A warranty in a contract of insurance is a stipulation of the contract 
itself, often distinct from and collateral to its main purpose, some- 
times expressed in point of time before the main obligations are 
phrased, and yet, whether made previously or contemporaneously, 
none the less a term of the contract, and supported by or becoming 
a part of its consideration. 


[For other cases, see Insurance, Cent. Dig. § 561; Dec. Dig. § 266.]. 
DISTINCTION BETWEEN “WARRANTY” AND “CONDITION 
PRECEDENT”. 


A “condition precedent” in an insurance contract is a condition without 
performance of which the contract, though in form executed by 


% Decision rendered, May 21,1909. 88 N. E. Rep. 658. 
VoL. XXXVIII.—61. 
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the parties and delivered, does not spring into life; whereas a “war- 
ranty” does not suspend or defeat the operation of the contract, but 
a breach affords either the remedy expressly provided in the con- 
tract or those furnished by the law. 


[For other cases, see Insurance, Cent. Dig. § 570; Dec. Dig. § 269.] 


[For other definitions, see Words and Phrases, vol. 8, pp. 7396-7404, 
7833; vol. 2, pp. 1400-1402; vol. 8, p. 7610.] 


ACTION ON ACCIDENT POLICY—FALSITY OF STATEMENT 
BY INSURED INCREASING RISK—QUESTIONS FOR JURY 


Where, in an action on an accident policy, the amount of plaintiff’s in- 
come was left somewhat uncertain on the evidence, the questions 
as to the falsity of his statement respecting it, and his intent to 
mislead, were properly left to the jury, to determine whether a state- 
ment as to weekly income, if false, increased the risk. 


no ae cases, see Insurance, Cent. Dig. §§ 1735, 1738; Dec. Dig. § 
J 


ACCIDENT POLICY—CONSTRUCTION—NOTICE OF ACCI- 
DENT—MEANING OF “AS SOON AS POSSIBLE”—"FORTH- 
WITH”’—"IMMEDIATE”. 


Under a policy requiring that, in case of accident, written notice should 
be sent the insurer ‘as soon as possible”, the words quoted are sub- 
stantially equivalent to “forthwith” or “immediate”, which in this 
connection mean that such notice shall be sent with reasonable 
promptness. 


[For other cases, see Insurance, Cent. Dig. §§ 1328, 1329; Dec. Dig. § 
539.] 

[For other definitions, see Words and Phrases, vol. 1, pp. 528, 529; vol. 
3, Pp. 2916-2925; vol. 8, p. 7665; vol. 4, pp. 3393, 3394; vol. 8, p. 7681.) 


ACTION ON ACCIDENT POLICY—DUE NOTICE OF ACCI- 
DENT—QUESTION FOR JURY. 


Insured was injured in a lonely camp in New Brunswick in the early 
morning by such a burning of his hand as to require amputation 
two days later. He was far from home and kindred, and the notice 
of the accident was not sent till the fourth day thereafer. Held, that 
whether the notice was sent as soon as possible, pursuant to the 
policy, was a question for the jury. 


[For other cases, see Insurance, Cent. Dig. § 1747; Dec. Dig. § 668.] 


ACCIDENT POLICY—EVIDENCE AS TO CHANGE OF OCCU- 
PATION. 


In an action on an accident policy, evidence held not to warrant the di- 
rection of a verdict for defendant on the ground that he was injured 
while engaged in an occupation which placed him in a more hazard- 
ous classification than that described in the policy. 


[For other cases, see Insurance, Cent. Dig. § 1760; Dec. Dig. § 668.] 


ACCIDENT INSURANCE — “OCCUPATION” OF INSURED — 
“CHANGE OF OCCUPATION”. 

“Occupation” is a term of broad significance, and includes the trade, 
calling, profession, office, employment, or business by which one 
generally gets his living; and it is not incidental, recreatory, or even 
necessary suspension of the performance of regular duty which con- 
stitutes a “change of occupation” by one insured against accident. 

[For other cases, see Insurange, Cent. Dig. § 879; Dec. Dig. § 339.] 


[For other definitions, see Words and Phrases, vol. 6, pp. 4906-4908; 
vol, 8, p. 7736.] 
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ACCIDENT INSURANCE—CHANGE OF OCCUPATION—WHAT 
CONSTITUTES. 


Where the employment of insured is narrow, and classification is strict 
and closely subdivided, change from one class of compensated work 
to another may effect a change of occupation; but, where compre- 
hensive phraseology is used, a slight variation from daily routine 
does ‘not change the main purpose of his business activity. 


[For other cases, see Insurance, Cent. Dig. § 879; Dec. Dig. § 339.] 


ACCIDENT INSURANCE — POLICY —CHANGE OF OCCUPA- 
TION—AMOUNT OF RECOVERY. 


The occupation of the plaintiff suing on an accident policy, was de- 
scribed in the schedule of warranties as “proprietor” , his business as 
“Mfgr. of infusorial earth”, and his duties as “office duties and trav- 
eling only”, and the policy provided that, if the insured was injured 
in any occupation classified as more hazardous than that stated in 
the schedule of warranties, the liability should be only for such por- 
tion of the principal sum, as the premiums paid by him will purchase 
at the rate fixed by the corporation for such hazardous occupation. 
Held, that defendant could not complain of an instruction that if, 
during the period in question, he was actually working about ma- 
chinery, experimenting, using acids, and thus engaged in more haz- > 
ardous occupation, he was entitled only to such portion of the prin- 
cipal sum insured as the amount paid would buy according to the 
schedule of the company. 


[For other cases, see Insurance, Cent. Dig. § 1318; Dec. Dig. § 531.] 


SCHEDULE OF WARRANTIES—EFFECT OF OMISSIONS IN 
ANSWERING QUESTIONS. 


The schedule of warranties by insured was made up of printed partial 
assertions of questions (with two exceptions), followed by blanks, 
most of which were filled in by written answers. In several instances, 
where nothing was written in the blank spaces, these were in reality 
questions, though commencing with language appropriate to a dec- 
laration, because the graphic form of the printing, without punctua- 
tion at the end, and with a blank space to be filled out, indicated an 
interrogation, rather than an assertion. Held, that neither affirma- 
tion nor negation could be predicated on a mere omission under 
these circumstances. 


a cases, see Insurance, Cent. Dig. §§ 558, 562; Dec. Dig. § 
264.] 


Exceptions from Superior Court, Middlesex County; Lloyd 
E. White, Judge. 
_ Action by John Everson against the General Fire & Life As- 
surance Corporation, Ltd., of Perth, Scotland, on an accident 
policy. There was verdict for plaintiff, and defendant excepts... 
Exceptions overruled. 


ARTHUR H. RussEtt, for Plaintiff. 
JosEpH F. Bassity, for Defendant. 
RuGG, J. 
1. The first contention of the defendant is that the trial court 
erred in refusing to direct a verdict in its favor because of the 
plaintiff's breach of warranty that his weekly income exceeded 
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the gross amount of weekly indemnity under all policies carried 
by him. This statement respecting income appears in a rider 
pasted on the third page of the contract of insurance, the head- 
ing of which is “Schedule of Warranties Made by the Insured 
on the Acceptance of This Policy”. The defendant claims that 
the statements contained in this schedule, being expressed to be 
a part of the consideration of the policy, are in substance condi- 
tions precedent, compliance with which must be proved affirm- 
atively by the plaintiff. Without discussing whether it is pos- 
sible to convert what are essentially in the nature of things war- 
ranties or representations into conditions by describing them as 
such, it is enough for the purpose of this case to say that the 
policy in suit manifests no such design. The statement in ques- 
tion occurs under a general heading “Warranties”. Although 
not signed by the plaintiff, the series of statements, of which it 
forms one, is in the first person and relates to those matters re- 
specting which information would be needed by an insurer in 
order to determine whether to take the risk and for what amount 
and at what rate. The heading names it, and its general char- 
acter stamps it as a warranty, and there is no reason why it 
should be treated as anything else. St. 1907, p. 854, c. 576, § 21, 
provides that “no * * * warranty made in the negotiation 
of a contract or policy of insurance by the assured * * * shal! 
be deemed material or defeat or avoid the policy * * * un- 
less made with actual intent to deceive or unless the matter 
* * * made a warranty increased the risk of loss.” The de- 
fendant claims that this statute does not apply to warranties in- 
serted in the policy itself, but only to those made in the discus- 
sion preliminary to the issuance of the policy. The soundness 
of this contention depends upon the interpretation of the word 
“negotiation” in the statute. Negotiation means the entire 
transaction of applying for and finally issuing the completed con- 
tract of insurance. Its significance as given by lexicographers 
as well as by courts in substance is to traffic or conclude by bar- 
gain or agreement. Palmer vs. Ferry, 6 Gray, 420-423. Its use 
in the law of negotiable instruments illustrates this definition. 
Its application to those preliminary steps, which precede the 
final execution of a contract or treaty, is a secondary and by no 
means exclusive signification. “Negotiation” as employed in 
this statute comprehends all warranties whether made in the 
policy itself or in separate or subordinate or inducing instru- 
ments or agreements. Its collocation with “warranty” neces- 
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sarily implies this, because a warranty is a stipulation of the 
contract itself, often distinct from and collateral to the chief pur- 
pose of the contract, sometimes expressed in point of time be- 
fore the main obligations are phrased, yet, whether made pre- 
viously or contemporaneously, none the less a term of the con- 
tract, and supported by or becoming a part of its consideration. 
The distinction between a warranty and a condition precedent, 
though sometimes narrow, is nevertheless plain. Such a condi- 
tion is one without the performance of which the contract, al- 
though in form executed by the parties and delivered, does not 
spring in life. A warranty does not suspend or defeat the opera- 
tion of the contract, but a breach affords either the remedy ex- 
pressly provided in the contract or those furnished by the law. 
This distinction between warranty and condition is ac- 
centuated by the statute now under consideration. It pro- 
hibits the parties to an insurance contract from atttaching to 
a breach of a warranty the effect of defeating all rights of the 
insured under the policy, unless in good conscience it ought to 
have this result, either as increasing the risk or made with in- 
tent to deceive. The harshness of the clause formerly common 
in contracts of insurance, that. warranties, if found in any re- 
spect untrue, should avoid the policy, is thus mitigated. Under 
such a provision the conclusion was inevitable that there could 
be no recovery, if the truth of a statement, although in fact im- 
material and not affecting the risk, was made the basis of the 
contract and it turned out to be false. Cobb vs. Covenant Mu- 
tual Benefit Ass’n, 153 Mass. 176, 26 N. E. 230, 10 L. R. A. 666, 
25 Am. St. Rep. 619; Miles vs. Conn. Mutual Life Ins. Co., 3 
Gray, 580. Being remedial legislation the statute must be lib- 
erally construed. It follows that the statements in the “sched- 
ule of warranties” were made in the negotiation of the insurance 
contract. There is nothing inconsistent with this result in 
Barker vs. Metropolitan Life Ins. Co., 188 Mass. 542, 74 N. E. 
945, Id., 198 Mass. 375, 84 N. E. 490. The distinction between a 
condition precedent inserted in the body of the policy as to a 
subject apart from the common field of warranties or representa- 
tions, on the one side, and warranties, which are statements as 
to the physical, material or ancestral condition of the insured, 
having relation to his desirability as a risk, on the other, was 
there adverted to and made the basis of the decision. In ‘the 
present case the amount of the plaintiff’s income was left some- 
what uncertain on the evidence. Properly the questions as to 
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the falsity of the plaintiff’s statement respecting it and his intent 
to mislead wre left to the jury to determine whether the state- 
ment as to weekly income, if false, increased the risk. The in- 
quiries as to the plaintiff's indebtedness were not sufficiently 
connected with his income to show that they were not rightly 
excluded in the discretion of the trial court. 

2. The policy required that, in case of accident, written no- 
tice thereof should be sent to the defendant ‘as soon as may be 
possible”. There is no substantial difference in the meaning of 
these words and “forthwith” or “immediate” which, as used in 
similar contracts, have been often before the courts. They mean 
in such connection that due diligence shall be used to send the 
notice with reasonable promptness. Smith vs. Scottish Union, 
etc., Ins. Co., 200 Mass. 50, 85 N. E. 841, and cases cited. Ben- 
nett vs. AStna Ins. Co., 88 N. E. 335; Cady vs. Fidelity & Casu- 
alty Co. of N. Y. (1907) 134 Wis. 322, 113 N. W. 967, 17 L. R. 
A. (N. S$.) 260; Edgefield Mfg. Co. vs. Maryland Casualty Co., 
78 S. C. 73-79, 58 S. E. 969. The plaintiff was injured at a 
lonely camp in New Brunswick, on the early morning of No- 
vember 18th, by such severe burning of one hand“as to require 
its amputation two days later. He was far from home and kin- 
dred. The notice was sent on the fourth day thereafter. It was 
sufficiently favorable to the defendant to leave it to the jury to 
Say, in view of these circumstances and the inferences reasona- 
bly to be drawn from them under the apt and comprehensive in- 
structions given, whether the notice was sent as soon as was 
possible. Smith vs. Scottish, etc., Ins. Co., 200 Mass. 50, 85 N. 
E. 841. There is no ground for exception to the instruction 
given respecting the authority of Wood, for the jury were plainly 
told that the plaintiff could not recover, if no notice was given 
other than those to Wood. The promptness with which the de- 
fendant’s agent appeared at the hospital, where the plaintiff was, 
may have given color to the suggestion that Wood acted as for- 
warding agent of an earlier notice, and if he did the plaintiff was 
entitled to the benefit of it. 

3. The occupation of the plaintiff was described in the sched- 
ule of warranties as “proprietor”, his business as “Mfgr. of in- 
fusorial earth’, and his duties as “office duties and traveling 
only”. The policy provided that “if the insured is injured in 
any occupation classified by this corporation as more hazardous 
than that stated in the schedule of warranties, the corporation’s 
liability shall be only for such portion of the principal sum 
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* * *-. as the premiums paid by him will purchase at the rate 
fixed by the corporation for such more hazardous occupation, 
but claims for injuries sustained while engaged in games or 
sports for recreation, or while performing duties about the resi- 
dence shall not be prorated hereunder”. It is not denied that 
he was engaged in the business described nor that he was pro- 
prietor nor that generally his duties were as set forth. But the 
facts relied upon by the defendant are that for two or three 
weeks before the accident the plaintiff had been at his works 
near St. John, N. B., living in a cottage or camp erecetd for the 
use of himself and family, and that, while there, he had directed 
and assisted in making experiments with infusorial earth, which 
consisted chiefly if not wholly in the use of a small filter press, 
mixing tripolite with an acid and drying it in a kiln or other- 
wise and calculating the shrinkage. There was testimony from 
which it might have been found that substantially all of the man- 
ual labor was done by a workman, and the plaintiff testified that 
he went to the works for rest and recreation, and that whatever 
he did while there was to this end. The accident may have been 
found to have happened after all experiments had ended, the 
laborer dismissed and as the plaintiff was about to return to 
his home in this commonwealth. An employee of the defend- 
ant, whose duty was to classify its risks, testified, in answer to 
an hypothetical question embodying in substance the most oner- 
ous construction supported by evidence as to what the plain- 
tiff did while at the works, that such acts would undoubtedly place 
him in a more hazardous classification than that described in 
the policy; but he also testified without objection that it was the 
business or employments from which the insured derived his 
livelihood which determined classification by the defendant. 
Plainly upon this evidence the court could not direct a verdict 
for the defendant. Occupation is a term of broad significance 
and includes the trade, calling, profession, office, employment 
or business by which one usually gets his living. It is not inci- 
dental, recreatory or even necessary suspension of the per- 
formance of regular duty, which constitutes a change of occu- 
pation. Vacation expedients differ almost as widely as the tem- ~ 
peraments of men. The occasional recurrence for diversion or 
recuperation to tilling the soil does not convert the business or 
professional man into a farmer. The statesman felling trees for 
exercise could not thereby be classified properly as a wood 
chopper by occupation. Where the nature of the employment is 
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narrow and classification is strict and closely subdivided, change 
from one class of compensated work to another may effect a 
change, as was held in Aldrich vs. Mercantile Mutual Accident 
Ass’n, 149 Mass. 457, 21 N. E. 873. But where comprehensive 
phraseology is used, a slight variation from daily routine does 
not rise to the dignity of a change of the main purpose of one’s 
business activity Cases which support these conclusions are 
collected in a footnote.2 The court instructed the jury that if, 
during the period in question, the plaintiff was actually working 
about machinery, experimenting, using acids and thus engaged 
in more hazardous occupation, he was entitled only to such 
portion of the principal sum insured as the amount paid would 
buy according to the schedule of the company. The defendant 
has no ground for complaint in this respect. The instructions 
upon this branch of the case as to whether the statement of his 
occupation was false and made with intent to deceive were cor- 
rect, as has been before pointed out. 

4. The defendant has argued several questions of evidence. 
They might all be summarily disposed of on the familiar prin- 
ciple that, having made no offer of proof as to what it expected 
to prove in response to the general question excluded, it does 
not appear to have suffered any injury. But assuming that all 
answers would have been favorable, no error is disclosed. The 
schedule of warranties was made up of printed partial assertions 
or questions (with two exceptions) followed by blanks. Most of 
these were filled by written answers. In several instances noth- 
ing was written in the blank space. These were in reality ques- 
tions, although commencing with language appropriate to a dec- 
laration, because the graphic form of the printing without punc- 
tuation at the end and with a blank space to be filled out indi- 
cates an interrogation rather than an assertion. Neither af- 
firmation nor negation can be predicated upon a mere omission 
under these circumstances. Nugent vs. Greenfield Life Ass’n, 
172 Mass. 278-285, 52 N. E. 440; Brown vs. Greenfield Life 


1 Sharp vs. McHenry, 38 Ch. D. 427-450; In re Haynes, 15 Ch. D. 42-54; Larchin vs. North- 
western Deposit Bank, L. R. 10 Ex. 64; Union Mut. Accident Asso. vs. Frohard, 134 Ill. 228. 
-234, 25 N. E. 642, 10 L. R. A. 383, 23 Am. St. Rep. 664; Ky. Life & Accident Ins. Co. vs. 
Franklin, 102 Ky. 512, 43 S. W. 709; Wildey vs. Sheppard, 61 Kan. 351, 59 Pac. 651,47 L. R. 
A. 650; Miller vs. Travelers’ Ins. Co., 39 Minn, 548, 40:N. W. 839; Simmons vs. Western Trav- 
elers’ Accident Ass'n, 79 Neb. 20, 112 N. W. 365 (1907); Stone vs. United States Casualty Co., 
34 N. J. Law, 371; Schmidt vs. Am. Mutual Accident Ass’n, 96 Wis. 304, 71 N. W. 601; Hess 
vs. Preferred Mut. Acc. Ass’n, 112 Mich. 196, 70 N. W. 460,40 L. R. A. 444; Holiday vs. Am. 
Mut. Accident Ass’n, 103 Iowa, 178, 72 N. W. 448, 64 Am. St. Rep. 170; Standard Life & Ac- 
cident Ins. Co. vs, Fraser, 76 Fed. 705-709, 22 C. C. A.499; In re Vining, L. R. 10 Eq. 63.65; 
Broderick vs. Scale, L. R.6C, P. 98; Smith vs. Cheese, 1C. P. D.60; Atna Life Ins. Co. vs. 
Dunn, 138 Fed, 629, 71 C. C. A. 79. 
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Ass’n, 172 Mass. 498-502, 53 N. E. 129. All other exceptions, 


not having been argued, are treated as waived. 
Exceptions overruled. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


While the term “negotiation” is usually applied to the preliminary 
steps which precede the completed contract, it is obvious that the writ- 
ten contract, when complete, is presumed to be the expression of the 
agreements which have been reached; otherwise it would not represent 
the meeting of the minds of the parties and would be subject to re- 
formation. The policy may therefore be said to be the embodiment of 
the negotiations, and warranties introduced in that instrument acquire 
their validity by reason of the fact that they are a part of the actual 
contract negotiated between the parties when the insurance was ap- 
plied for. They are thus included in the statutory provision regarding 
warranties in the negotiations. 

Occupation of the insured is a vital element of the risk in accident 
insurance, and therefore is usually material and a warranty. Its proper 
construction in case of an accident policy depends in a measure on this 
fact. It is much more than a mere general description of the insured’s 
manner of life. It expresses the character of the risk and indicates the 
charge which should be made for its assumption. Policy provisions, 
therefore, which deal with it as a warranty are unanimously sustained 
by the courts. But the fact is also recognized that it is not the inten- 
tion of the parties to impose unusual and severe restrictions on the ordi- 
nary life of the individual, or unduly restrain that freedom of action to 
which the insured would otherwise be entitled. Hence a mere incidental 
and temporary occupation which does not rise to the dignity of a regu- 
lar employment is not usually regarded as a violation unless specially 
prohibited or obviously inconsistent with the mode of life suggested by 
the occupation described in the policy. The important question in this 
connection often arises whether the risk has been materally increased, 
especially under policy clauses excepting injuries received in more haz- 
ardous occupations. 

In Union Mutual Ins. Co. vs. Frohard, 134 Ill. 228, one insured as 
a merchant was not a hunter because casually hunting when injured, and 
in Travelers’ Preferred Accident Ass’n vs. Kelsey a farmer was not a 
policeman because casually doing police duty at a fair. So in Hoffman 
vs. Accident Co., 127 N. C. 387, the mere casual act of coupling cars 
did not convert a flagman into a switchman. To the same effect was 
McNeven vs. Railway Co., 32 Ont. 284. In Simmons vs. Ass’n, 112 N. 
W. 365, one insured as a traveling salesman, while out of employment 
was living for two years on his father’s ranch, doing various things at 
times in connection with the business, though not for pay, and for the 
most of the time amusing himself by hunting and visiting. He was in- 
jured while on a mission to examine windmills connected with the ranch. 
The risk was held not to be that of a stock farmer or superintendent. 
But in Knapp vs Ass’n, 53 Hun 84, one insured as a retired gentleman 
was not protected while engaged in the dangerous amusement of operat- 











932 Insurance Law Journal. Aug., 1909. 


ing a buzz saw. But even temporary indulgence in more hazardous 
work may by apt words be excepted. Thomas vs. Ass’n, 64 App. Div. 
22 N. Y.; Doody vs. Ass’n, 66 Neb. 493. Thus one insured as a stock 
dealer was compelled to accept a reduced indemnity because tending 
cattle in transit, which was classified as more hazardous. Laesch vs. 
Surety Co., 176 Mo. 654. So in Eaton vs. Ins. Co., 89 Me. 570, a business 
trip on a bicycle extended for pleasure reduced the indemnity by rea- 
son of an exception to pleasure trips. But in Kenny vs. Ins. Co., 113 
N. W. 566, one insured as manager of a mill was not affected as to his 
occupation by temporarily riding a mowing machine for pleasure. On 
the other hand, one insured as a miller avoided the policy by tempo- 
rarily becoming overseer of hay fields for the summer. Estabrook vs. 
Surety Co., 74 Vt. 473. 


——_—+9—-—- 


BREEDEN VS. FRANKFORT MARINE, ACCIDENT & 
PLATE GLASS INS. CO.* 


(Supreme Court of Missouri.) 
oe LIABILITY INSURANCE — CONTRACTS—VAL- 


A policy indemnifying in part an employer against loss for injuries to 
employees is not void as contrary to public policy, but is valid be- 
cause it does not lessen the employer’s liability but increases his 
means of meeting it. 


[For other cases, see Insurance, Dec. Dig. § 139.] 
—a LIABILITY INSURANCE — CONTRACTS—VAL- 


A clause in a policy indemnifying an employer against loss for injuries 
to employees, which permits insurer to take charge of an action 
against the employer for injuries to an employee and forbids set- 
tlement at the initiative of the employer, relates only to the liability 
of the insurer to the employer, and does not forbid a settlement with 
the injured employee, provided the employer takes such course inde- 
pendently of his contract. 


[For other cases, see Insurance, Dec. Dig. § 139.] 
*% Decision rendered, May 22,1909. 1198. W. 576. 


————_— $e @—___—__ 


TRAISER VS. COMMERCIAL TRAVELERS’ EASTERN 
ACCIDENT ASS’N.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


ACCIDENT INSURANCE—PROOF OF DEATH. 


Where an accident policy provided that defendant would pay a stipulated 
indemnity within ninety days from the receipt by its board of direct- 
ors of proof satisfactory to the board of the death of the insured, 


*% Decision rendered, May 21,1909. 88 N. E. Rep. 901. 
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and that his death had been caused wholly and entirely by external, 
violent, and accidental means, the association’s liability did not arise 
until presentation of such proofs to its board, not only of the death 
of insured, but also that the cause of death was within the descrip- 
tion of the policy. 


[For other cases, see Insurance, Dec. Dig. § 543.] 


ACCIDENT INSURANCE—PROOF OF LOSS—“‘SATISFACTORY 
PROOF”. 

Where an accident policy required the beneficiary to furnish proof of 
loss satisfactory to the insurer’s board of directors, the beneficiary 
was only required to furnish such proofs as ought to be satisfactory 
to reasonable men, acting reasonably. 


[For other cases, see Insurance, Dec. Dig. § 543.] 
[For other definitions, see Words and Phrases, vol 7, p. 6336.] 


ACCIDENT POLICY—PROOFS. 

An accident policy provided for payment on the beneficiary furnishing 
satisfactory proof to the insurer’s board of directors of the death of 
the insured, and that his death was caused wholly and entirely by 
external, violent, and accidental means. The beneficiary first submit- 
ted certain proof, which was received, and defendant then submitted 
some additional questions to be answered by the attending —— 
whose answering affidavit disclosed that another physician had been 
insured’s regular physician and had seen him just prior to his death, 
whereupon defendant submitted questions to be asked of this physi- 
cian, and on receipt of his affidavit rejected the claim. Held, that 
such additional affidavits constituted a part of the preliminary proofs 
furnished in accordance with the requirements of the policy. 


[For other cases, see Insurance, Dec. Dig. § 543.] 


ACGIOE JURY INSURANCE— PROOF OF DEATH — QUESTION 

R 

Where the anil of physicians submitted as a part of a beneficiary’s 
preliminary proof of death were conflicting as to whether insured 
died as the result of an injury caused wholly and entirely by external, 
violent, and accidental means within the terms of his policy, whether 
the insurer’s directors, acting as reasonable men, should have so 
found on such proofs, was for the jury. 


ee ees cases, see Insurance, Cent. Dig. §§ 1747, 1766; Dec. Dig. § 
J 


ACCIDENT POLICY—CAUSE OF DEATH—EVIDENCE. 

If an action for death, on an accident policy, evidence of decedent’s at- 
tending physician and other medical experts that decedent’s death 
was due to the accident, and not to uremic convulsions, was com- 
petent to show the real cause of death, though it tended to contra- 
dict some of the statements of opinion contained in plaintiff’s pre- 
liminary proof. 


[For other cases, see Insurance, Cent Dig. § 1691; Dec. Dig. § 659.] 


ACCIDENT INSURANCE—PRELIMINARY PROOF—EFFECT. 

In an action on an insurance policy, plaintiff’s preliminary proof was ad- 
missible only on the issue of the sufficiency of the proof submitted 
by plaintiff to defendant’s directors to show a valid claim under the 
policy, and could not be considered on the issue as to the real cause 
of decedent’s death. 


[For other cases, see Insurance, Cent. Dig. § 1702; Dec. Dig. § 662.] 
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HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


COURT OF APPEALS OF KENTUCKY. 























MARYLAND CASUALTY CO. 
v8. 
BALLARD COUNTY BANK.* 


et INSURANCE—CONTRACT—CONSTRUCTION— 





A bank burglar insurance policy, stipulating that insurer assumes re- 
sponsibility for the felonious abstraction of money from the bank 
safe by any person who shall have made entry into the safe by means 
of tools or explosives directly thereon, and for money forcibly taken 
from the part of the bank partitioned off by guard rails for the use 
of its officers, but excepting the insurer from iability where there 
is an inner steel burglar-proof chest, unless the money is taken 
from the chest by an entry effected into it by the use of tools or ex- 
roms directly thereon, and for loss by robbery commonly known 

s hold-up, unless the working force is at work in the bank, does 
on make the insurer liable for a loss by hold-up at night, where 
after the money was put into the safe, and the force at the bank 
had left, an officer thereof was held up and required to open the 
bank and safe; the word “tool” referring to burglars’ tools and 
explosives. . 

[For other cases, see Insurance, Dec. Dig. § 425.] 


ow definitions, see Words and Phrases, vol. 8, pp. 7000-7005, 
7817. 










Appeal from Circuit Court, Ballard County. 
“To be officially reported.” 
Action by the Ballard County Bank against the Maryland 
Casualty Company. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded. 

















HENDRICK & CorBETYT, for Appellant. 
NicHoits & NicHoLs, for Appellee. 
Hosson, J. 
The Ballard County Bank, located at Bandana, Ky., held an 
indemnity policy in the Maryland Casualty Company. While 
the policy was in force, the bank was robbed in this way: Armed 
men at night took possession of the assistant cashier and two 
other men, and took them to the bank. They got the key to 
the bank from him and opened the door of the bank. They then 
required the cashier, at the point of a pistol, to open the vault 
~ ¥ Decision rendered, June 18,1909. 1208.W.Rep.301.... ~~ SS” 


Misc.] Maryland Casualty Co. vs. Ballard County Bank. 935 


and the safe in the vault. This he did by working the combina- 
tion. His story as to how it occurred is as follows: “I says, ‘I 
don’ know the combination’, and they told me if I told them a 
G d lie they would kill me, and they drug me down to 
the floor and asked me did I know it, and I says, ‘No’, and one 
says: ‘John, go get the nitroglycerin. We will blow this damn 
thing and use this s of b as a pad.’ And I says, ‘Gen- 
tlemen, let me up and I will open it,’ and they let me stand up 
on my knees, and I conldn’t work the combination that way, 
and I tried several times and opened the vault door that way all 
right, and come to the big safe and opened that, and come to the 
chest and couldn’t open that, and one of them pulled out some 
whiskey and says, ‘Give the s of b a drink of whiskey’, 
and I says, ‘No, I don’t want any’, and I says, “Take the pistol 
away from my head, and I will open it’, and they says, ‘Never 
mind about that’, and I kept on until I got it open and one 
ahold of my hands and one with the pistol back of my head, 
and when I got through he took the lamp and hung it up and 
took me back upstairs. They first started to tie me downstairs; 
but I begged them to take me upstairs, and they hit me on the 
head with the pistol and told me if any of us hallooed or made 
any fuss that they would come back and kill us.” The robbers 
obtained from the safe in this way $2,335.44, and the bank 
brought this suit against the insurance company to recover for 
the loss. The policy, so far as material, provides as follows: 
“Peerless Bank Burglary Policy. In consideration of forty-four 
dollars premium, and of the statements in the schedule herein- 
after contained, * * * the Maryland Casualty Company of 
Baltimore, Md., does hereby agree to indemnify Ballard County 
Bank * * * for the term of twelve months * * * subject 
to the following special and general agreements, which are to 
be construed co-ordinately, as conditions: (A) For all loss by 
burglary of money, bullion, bank notes, * * * in consequence 
of the felonious abstraction of the same from the safe or safes 
described in the said schedule and located in the banking room 
also described in the said schedule and hereinafter called the 
premises, by any person or persons who shall have made entry 
into such safe or safes by the use of tools, or explosives directly 
thereupon, in the sum of five thousand ($5,000) dollars. * * * 
(C) For all loss by robbery of money, bullion, bank notes, 
* * * feloniously or violently and forcibly taken from that 
part of the banking room partitioned off by suitable guard rails 
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or counters, and provided for the exclusive use of the officers 
and clerks of the bank in the transaction of the business of the 
bank, located at the premises described in the schedule herein- 
after given, in the sum of five thousand ($5,000) dollars. The 
company shall not be liable for loss of money, bullion, bank 
notes, * * * from a combination fire and burglar-proof safe 
or from a burglar-proof safe containing an inner burglar-proof 
chest, unless the same shall have been abstracted from the chest 
after entry also into the said chest effected by the use of tools 
or explosives directly thereupon, * * * nor for any loss by 
robbery whatever not occasioned by forcible, violent and feloni- 
ous robbery, commonly known as ‘hold-up’, nor at all unless the 
regular working force is at work in the bank.” It will be ob- 
served that by the policy the insurance company agreed to in- 
demnify the bank for all loss by robbery of money feloniously 
abstracted from the safe of the bank by any person making an 
entry into the safe “by the use of tools or explosives directly 
thereupon”. The question presented is whether, when the rob- 
bers forced the cashier to open the safe in the manner stated 
above, the money was abstracted from the safe of the bank by 
persons who made entry into it by the use of tools or explosives 
directly thereupon. The Circuit Court, to whom the law and 
facts were submitted, found the facts to be as above stated, and 
found as a matter of law that this entry of the safe was by tools 
directly applied thereto as provided in the policy. The defend- 
ant did not except to the findings of the court, although it filed 
grounds and moved the court for a new trial. The court over- 
ruled the motion, and the defendant appeals. 

It is insisted for the plaintiff that, there being no exception 
to the court’s finding of facts or law, the only question on the 
appeal is whether the pleadings support the judgment. A spe- 
cial finding of facts by the court is like a special verdict of a jury. 
If the facts found by a special verdict are not sufficient to war- 
rant a judgment in favor of the plaintiff, this court will set it 
aside. Finley vs. Meadows (Ky.) 119 S. W. 216. In the same 
manner if the facts found by the circuit judge are not sufficient 
to sustain a judgment, this court will reverse the judgment for 
the reason that when the special finding is read in connection 
with the pleadings it is insufficient in law to warrant a recovery. 
This question was considered by the court in the case of Cincin- 
nati, etc., R. R. Co. vs. Hansford & Son, 125 Ky. 37, 100 S. W. 
251, 30 Ky. Law Rep. 1105, and, as was pointed out in that case, 
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the rule is that, even where there is no motion for a new trial 
and no separate finding of law and facts, this court will not sus- 
tain a judgment in a case tried upon the law and facts before the 
court where there is in the record no evidence to warrant it, for 
the reason that there is then only a question of law presented. 
Here there is no controversy as to the facts. The finding of 
the Circuit Court is simply that the facts occurred as the cash- 
ier testified. There is therefore here only a question of law. 
Do these facts warrant a judgment in favor of the plaintiff? 

In determining this question the court must take into con- 
sideration the whole policy. By its title it is called “Peerless 
Bank Burglary Policy”. Clause A deals with burglary from the 
safe, and in this clause the insurance company assumes responsi- 
bility for the felonious abstraction of money from the safe by any 
person who shall have made entry into the safe by the use of 
tools or explosives directly thereupon. By another clause the 
insurance company assumes responsibility for all loss by rob- 
bery of money forcibly taken from that part of the bank par- 
titioned off by guard rails for the use of its officers; and further 
it is provided that the insurance company is not to be liable 
where there is an inner steel burglar-proof chest, unless the 
money is taken from the chest by an entry effected into it by the 
use of tools or explosives directly thereupon; nor for any loss 
by robbery commonly known as “hold-up”, unless the regular 
working force it at work in the bank. It is true that the word 
“tool” has several meanings, and in one sense one person may 
be the tocl of another. In this sense the cashier in opening the 
safe and in opening the inner chest was the tool of the robbers; 
but, when we read the whole policy, it is manifest that this is not 
the kind of tool that the policy contemplates. It is a burglary 
policy. The indemnity is for all loss by burglary of money, bul- 
lion, etc., by any person who shall have made entry into the safe 
by the use of tools or explosives directly thereon. Burglars’ 
tools and explosives are evidently what the policy refers to. 
The insurance is in effect of the sufficiency of the safe against 
the tools and explosives of burglars. That it was not contem- 
plated that the company should be liable where an officer of the 
bank was held up, as was done here, and no violence was done, 
is shown by the provision that the company is not to be liable 
for any robbery by hold-up unless the regular working force is 
at work in the bank. The insurance was not against all loss at 
the hands of burglars and robbers. The money was required to 
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be put in the inner safe or chest, and the insurance company was 
not to be responsible unless there was a forcible entry by tools 
or explosives, not only into the safe, but also into the inner chest. 
Fairly construed, this policy does not cover a loss by hold-up, 
where after the money is put in the safe, and the working force 
of the bank has left, an officer of the bank is held up and re- 
quired to open the bank and the safe. We therefore conclude 
that the facts found by the court do not warrant a judgment for 
the plaintiff, and that on these facts a judgment should have been 
entered in favor of the defendant. 

Judgment reversed, and cause remanded for further proceed- 
ings consistent herewith. 

Nunn, J., not sitting. 


KNUTZEN VS. NATIONAL LIVE STOCK INS. CO.* 


(Supreme Court of Minnesota.) 


LIVE STOCK POLICY—ACTION—PLEADING. 

A complaint, in an action to recover on a live stock insurance policy 
conditioned to indemnify plaintiff for loss by death from disease or 
accident of the animals insured, held defective on demurrer, in not 
alleging that the death of the animal sued for was caused either by 
disease or accident. 

[For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 


635.] 
LIVE STOCK POLICY—ACTION—PLEADING. 


In such a case the naked allegation that the animal died does not show 
a liability under the contract. 


[For other cases, see Insurance, Dec. Dig. § 635.] 
Jaggard, J., dissenting. 
% Decision rendered, June 11,1909. 121 N. W. Rep. 632. Syllabus by the Court. 
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NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, 
PA., VS. EMPIRE STATE SURETY CO.* 
(Supreme Court of New Jersey.) 


INDEMNITY INSURANCE—ACTION ON BOND—SUFFI- 
CIENCY OF EVIDENCE. 


In an action on a bond insuring plaintiff against the defalcation of its 
aaron, evidence held insufficient to support a verdict for plain- 
ti 

[For other cases, see Insurance, Dec. Dig. § 665.] 


* Decision rendered, June 22, 1909. 73 Atl. Rep. 233. 


ETNA INDEMNITY CO. VS. FARMERS’ NAT. BANK OF 
BOYERTOWN, PA.* 
(United States Circuit Court of Appeals, Third Circuit.) 


FIDELITY INSURANCE—BOND OF BANK CASHIER—MIS- 
REPRESENTATIONS AS TO PREVIOUS ALLEGED DIS- 
HONEST CONDUCT. 


Where, in the application to an indemnity company by a bank for a bond 
indemnifying such bank against loss by reason of the dishonesty or 
bad faith of the cashier, a certificate by the officers of the bank that 
the cashier, who had been in the service of the bank for a number 
of years, had at all times, so far as known, faithfully and satisfac- 
torily performed his duties, and to the best of said officers’ knowl- 
edge and belief had given satisfaction in his personal conduct and in 
the performance of his duties, and had kept and rendered his ac- 
counts correctly and without default, no reason being known why 
his bond should not be renewed, the assurances so given are ma- 
terial, and if untrue to the knowledge of the officers of the bank, 
or if made without proper effort on their part to inform themselves 
thereon, the bond is invalid, and cannot be enforced. 


[For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.] 


FIDELITY INSURANCE— AVOIDANCE OF CONTRACT FOR 
MISREPRESENTATION—JURY QUESTION. 


Statements in a certificate made by the president of a bank to a bonding 
company with an application on which the company executed a bond 
indemnifying the bank against loss or damage resulting from the 
dishonesty of its cashier, and in a second certificate for a renewal, 
that the cashier had previously “faithfully and satisfactorily per- 
formed his duties”, and had “given satisfaction in his personal con- 
duct, * ** and kept and rendered his accounts correctly and 
without default”, although to the knowledge of the president and 
directors he had previously allowed a customer to make large over- 
drafts contrary to instructions and similar to subsequent overdrafts 
by the same customer which were made the basis of action on the 
bond, did not constitute knowing and fraudulent misrepresentations 


* Decision rendered, April 20,1909. 169 Fed. Rep. 737. 
VoL. XXXVIII.—62. 
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which avoided the bond as matter of law, where there was ground 
for the belief on he part of the officers that such acts were merely 
errors of judgment and not dishonest, as they afterward proved to 
be, and the fact that they retained the cashier in his position tended 
to show that they did so believe. 


[For other cases, see Insurance, Cent. Dig. § 1735; Dec. Dig. § 668.] 


BOND OF BANK CASHIER—WARRANTY AS TO PREVIOUS 
CONDUCT— BREACH OF WARRANTY — KNOWLEDGE 
WHEN NOT MATERIAL. 


Where a fact is warranted to be true, it is material; and it does not 
matter, therefore, ordinarily whether or not the party had knowl- 
edge. Its truth is affirmed, and, if it turn out to be otherwise, a 
contract based upon it is invalid, at least where it is so stipulated. 
Where, therefore, in a bond indemnifying a bank against the dis- 
honesty and bad faith of a cashier, it was warranted that he had dis- 
charged his duties in good faith (mere negligence or error of judg- 
ment not being considered) and with honesty so far as the bank had 
knowledge, if this was not true, there was a breach of warranty by 
which the bond, those being its terms, would be avoided. 


[For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.] 


QUALIFIED WARRANTY, AS FAR AS THERE IS KNOWL- 
EDGE—KNOWLEDGE BY OFFICERS OF CORPORATION 
—JURY QUESTION. 

But where the warranty was not absolute, but qualified, so far as the 
party, a bank, had knowledge, and by a further clause in the bond the 
knowledge required to avoid was the knowledge of the board of 
directors or of an executive officer, such as the president, who was 
receiving a salary and was active in the affairs of the corporation, 
it must have been known to the president or board of directors that 
the cashier was in fact dishonest; and whether they so knew, or 
whether they ought to have known, that the acts of the cashier were 
dishonest, was for the jury. 


[For other cases, see Insurance, Cent. Dig. § 1735; Dec. Dig. § 668.] 


AVOIDANCE OF CONTRACT FOR BREACH OF WARRANTY— 
FIDELITY INSURANCE. 

A warranty by an employer corporation in a fidelity bond indemnifying 
it against loss by the dishonesty of an employee that such employee 
has while in the service of the employer discharged his duties in good 
faith and with honesty “so far as the employer has knowledge”, al- 
though it appears that he had not in fact done so, does not invalidate 
the bond, unless it is shown that the officers, whose knowledge was 
by the bond made that of the corporation, had knowledge of such 
fact when the bond was executed. 


[For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.] 


FORFEITURE FOR BREACH OF CONDITION SUBSEQUENT— 
FIDELITY INSURANCE. 


A provision in a fideliy bond indemnifying a bank against dishonesty of 
its cashier that it should be void if the bank failed to promptly no- 
tify the insurer in case any act of dishonesty came to its knowledge 
did not become operative because the officers or directors of the 
bank learned of acts of the cashier which were in fact dishonest if 
they were not known to be so at the time. 


[For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 
332.] 


[Fidelity insurance, see note to American Credit Indemnity Co. vs. 
Wood, 19 C. C. A. 273.] 





Misc.] Glyn vs. Title Guarantee & Trust Co. 


GLYN VS. TITLE GUARANTEE & TRUST CO.* 
(Supreme Court of New York, Appellate Division, First Department.) 


INSURING TITLE—CONTRACT—CONSTRUCTION. 


A policy insuring a purchaser of real estate against any defect of title 
affecting the premises, or the interest of the purchaser therein, or by 
reason of the unmarketability of the title or by reason of liens or 
incumbrances at the date of the policy, but exempting “variations 
between the location of the fences, stoops and the record lines”, is 
breached by encroachments’on the premises arising from the fact 
that the stoop, the door cap, and pilaster newel post of the adjoin- 
ing property encroached ‘several inches on the premises. 


[For other cases, see Insurance, Dec. Dig. § 426%4.] 


INSURING TITLE—ACTIONS—COMPLAINT—ISSUES AND 
PROOF. 


A complaint in an action on a policy insuring title to real estate, which 
alleges that by reason of the premises insured has suffered damage 
in a specified sum, is sufficient to permit proof of such damage as is 
the naturally and legally presumable consequences of the injury done. 


[For other cases, see Insurance, Dec. Dig. § 645.] 


INSURING TITLE—AMOUNT OF RECOVERY. 

Insured in a policy insuring the title of real estate against encroachments 
is entitled to recover the difference between the value of the prop- 
erty when purchased as it was with encroachments and its value as 
it would have been if there had been no such encroachments. 


[For other cases, see Insurance, Dec. Dig. § 507%.] 
Ingraham, J., dissenting in part. 
% Decision rendered, June 4, 1909. 117 N, Y.Sup. 424. 
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UNITED STATES FIDELITY & GUARANTY CO. VS. 
WILLIAMS. (No. 13,802.)* 


(Supreme Court of Mississippi.) 


INDEMNITY INSURANCE—EFFECT OF RENEWAL. 
The renewal of a bond guaranteeing an employer against ‘loss through 


the dishonesty of an employee is not a continuing bond with the 
original one, and the liability under each bond is for such losses 


only as occur during its separate life, fixed by the contract. 
[For other cases, see Insurance, Cent. Dig. § 290; Dec. Dig. § 145.] 


%* Decision rendered, June 28, 1909. 49S. Rep. 742. 
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EDITORIAL 


A number of cases on fire insurance, both interest- 
ing and instructive, will be found in this issue. 

On page 974 will be found an important case handed 
down by the United States Circuit Court of Appeals, 
fixing the exact time at which values of destroyed prop- 
erty should be determined. It is a case that has been 
carefully considered and will probably for some time be 
the ruling decision throughout the country. 


Two points of interest appear in the case on page 
979 — one, that the mere say so of the soliciting agent 
of an insurance company may waive the provisions of 
the policy, and two, that the transfer of a partner’s in- 
terest to a partnership does not come within the rule 
which avoids a policy on the transfer of interest. 

On page 985 is a case which, if it becomes the es- 
tablished rule, will be far-reaching in its results, for it 


holds a policy in force after formally cancelled by an 
insurance company. 


The fallen building clause is carefully discussed and 
analyzed on page 999 by the Supreme Court of Cali- 
fornia, and the decision can be depended on as ruling 
because of the widespread interest taken in the proceed- 
ing and the care with which the Court discusses the 
various phases of the situation. 


What slight title amounts to unconditional and sole 
ownership is discussed on page 1003, and the iron safe 
clause has attention on page 1008. 











Salts vs. Prudential Ins. Co. 


ST. LOUIS COURT OF APPEALS. 


MISSOURI. 


SALTS 
v8. 


PRUDENTIAL INS. CO.* 


“WARRANTY”—EFFECT OF BREACH. 

A warranty, in the law of insurance, is not matter collateral to the con- 
tract, stated as an inducement to the other party to enter into the 
agreement, as a representation is, but is parcel of the contract, and 
in the absence of a statute to the contrary, invalidates the obliga- 
tion if not strictly true, even though the thing warranted does not 
affect the risk. 


[For other cases, see Insurance, Cent. Dig. §§ 568, 569; Dec. Dig. § 268.] 


“WARRANTY’—“CONDITION PRECEDENT”. 


The terms “warranty” and “condition precedent” are used interchange- 
ably in insurance law, and in many instances an insurance warranty 
is nothing more or less than a condition precedent to the taking 
effect of the contract, as when the insured warrants the premium 
will be paid by the date of the policy. 


[For other cases, see Insurance, Cent. Dig. § 558; Dec. Dig. § 264.] 


[For other definitions, see Words and Phrases, vol. 8, pp. 7393-7395, 
7832-7833; vol. 2, pp. 1400-1402; vol. 8, p. 7610.] 


LIFE INSURANCE—AVOIDANCE OF POLICY FOR MISREP- 
RESENTATION—STATUTES—APPLICABILITY. 


Rev. St. 1899, § 7890 (Ann. St. 1906, p. 3746), provides that no misrep- 
resentation made in obtaining a policy of life insurance shall be 
deemed material or render the policy void unless the matter mis- 
represented shall have actually contributed to the contingency or 
event on which the policy has become due. Insured warranted in 
her application that she was in sound health, and the policy pro- 
vided that no claim would be paid unless at the date thereof in- 
sured was in sound health, and also provided that if insured should 
die in one or more years after such date, and all premiums had been 
paid, etc., the policy should be incontestable. Held, that the stat- 
ute applied to the conditions and stipulations in the policy as well 
as to misrepresentations in the application, and hence though in- 
sured was not in sound health when the policy was delivered, it 
was not thereby avoided unless such ill health caused or contrib- 
uted to her death. 


[For other cases, see Insurance, Cent. Dig. §§ 681-690, 649-696; Dec. 
Dig. § 291.] 
LIFE INSURANCE—CAUSE OF DEATH—EVIDENCE. 


In an action on a life insurance policy, a physician’s certificate as to 
the cause of death, not referred to in the proofs of loss, was inad- 
missible. 


[For other cases, see Insurance, Dec. Dig. § 659.] 
%* Decision rendered, June 8, 1909. Rehearing denied, June 22, 1909. 
VoL. XXXVIII.—63. 
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Appeal from Circuit Court, Greene County; James T. Neville, 
Judge. 

Action by James Salts, as administrator, against the Pruden- 
tial Insurance Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Plaintiff sues as administrator of his deceased daughter, Pearl 
Salts, and on a policy of insurance issued to her by defend- 
ant, June 17, 1907. In the answer it is alleged the policy pro- 
vided no claim would be paid by defendant unless the insured 
was in sound health at the date of the policy; on said date, for 
several months prior thereto, and on to her death the insured, 
Pear! Salts, had been and continued to be afflicted with tuber- 
culo tis of the lungs, or consumption, a fact which defendant 
did tot know until after it had been furnished by plaintiff with 
procf of loss on or about March 10, 1908; that defendant would 
not have issued the policy had it known the real condition of 
the health of the insured; wherefore, in view of the premises 
the policy never became a binding obligation. The above de- 
fense is founded on a proviso in the policy itself, and a second 
one is founded on statements in the application made by the 
insured that the condition of her health when she applied for the 
policy was good, that she never had been seriously ill, or suf- 
fered from any physical infirmity, an habitual cough, spitting 
of blood, or consumption; which representations were made 
in the application in answer to questions, and the insured ex- 
pressly warranted the statements to be true, and agreed they 
should form the basis of the contract for insurance. In truth 
the statements were all false, and Pearl Salts when she ap- 
plied for the policy was in bad health, physically defective and 
infirm, suffering from spitting of blood, habitual cough, and con- 
sumption, had been seriously ill from consumption, spitting of 
blood, and habitual cough, and thereafter was so afflicted con- 
tinuously. The policy was issued believing her representations 
were true, and otherwise would not have been issued. The said 
representations were not only false in point of fact, but the 
death of the insured was caused or contributed to by the malady 
with which she was afflicted at the time, to wit, consumption 
or tuberculosis. The policy expressly provided it should be 
void if any representation on which it was granted was not 
true; wherefore defendant prayed judgment and to be dis- 
missed with costs. A general denial was filed in reply. Among 
the statements of the application were these: ‘What is the 
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present condition of health? Good. * * * I hereby apply 
for insurance for the amount herein named, and I declare and 
warrant that the answers to the above questions are complete 
and true, and were written opposite the respective questions 
by me, or strictly in accordance with my directions. I agree 
that said answers, with this declaration, shall form the basis of 
a contract of insurance between me and the Prudential Insur- 
ance Company of America and that the policy which may be 
granted by the company, in pursuance of this application, shall 
be accepted subject to the conditions and agreements contained 
in such policy. I further agree that no obligation shall exist 
against said company on account of this application, although 
I-may have paid premiums thereon, unless said company shall 
issue a policy in pursuance thereof, and the same is delivered 
to me. (Signature of applicant) Pearl Salts. I certify that I 
have this 1oth day of June, 1907, personally seen and questioned 
the applicant herein named, and I recommend the company to 
accept the risk. C. E. Badgley, Agent.” 

The policy contained the following terms: “If the insured 
shall die within six months from the date hereof, one-half of 
the above benefit will be paid. After six months from its date 
the policy will be in force for the full benefit, * * * Ist. 
Preliminary Provision—No claim will be paid on this policy 
in case of the death of the insured before the date hereof, nor 
unless on said date the insured was alive and in sound health. 
* * * 3d, Policy When Void.—This policy shall be void if 
there be in force upon the life of the insured an industrial policy 
previously issued by this company, unless the policy first is- 
sued contains an indorsement, signed by the president or the 
secretary, authorizing this policy to be in force at the same 
time; or if any of the representations upon which this policy is 
granted be not true; [italics ours]; or if the person insured is 
under twenty-two years of age next birthday”, etc. “If for any 
cause this policy be or become void, all premiums paid hereon 
sholl be forfeited to the company except as provided herein. 
* * * goth. Incontestability—If the insured shall die one or 
more years after the date hereof, and if all due premiums shall 
have been paid, and full proof of death given to the company 
within one year next after the death of the insured, this policy 
shall be incontestable.” 

The case was tried and the jury instructed on the theory that 
even if deceased was not in sound health at the date of the 
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policy or if she misrepresented the state of her health in the 
application for insurance, nevertheless plaintiff was entitled to a 
verdict unless she was not in sound health at the time the policy 
was issued and the condition of her health at said time caused 
of contributed to her death, or some fact about her health or 
physical state was misrepresented in the application, and the 
fact misrepresented caused or contributed to her death. De- 
fendant’s main point is the insured had consumption as far back 
as the spring of 1907. Hence the interval of a week between 
the date of the application and of the policy is unimportant, as 
it is not claimed she contracted the disease in said interval. 


Harr & MICHAELS and WooprurF & Mann, for Appellant. 
LEN WALKER and W. D. Tatiow, for Respondent. 


GooveE, J. (after stating the facts as above). 

The contention is put forward by defendant that the entire 
evidence showed beyond inference to the contrary the insured 
was not in sound health, but had tuberculosis of the lungs when 
the policy was granted, and showed, further, the statements 
made by her in her application for the policy, and warranted 
to be true, were not true. We will dismiss this contention by 
saying the record teems with evidence to prove the insured was 
not afflicted with tuberculosis, but died from excessive use of 
morphine, or a congested condition of the liver due to that habit. 
The doctor who attended her in her last illness so testified, and 
there is much other testimony to the same effect. There was 
also abundant evidence from which the jury might have found 
that when deceased applied for insurance and also when the 
policy was issued, she was not suffering from any disease, spit- 
ting of blood, cough, physical defect or infirmity, and never had 
been seriously sick. In other words, might have found the 
statements in the application were true. It is worthy of note in 
this connection, not as constituting a waiver of any right of 
the company but as an item of evidence, that defendant’s agent 
solicited deceased to take out a policy and defendant’s regular 
examining physician who had examined risks for years, passed 
her as a good average risk, specifically stating her lungs were 
not diseased in the report of his examination sent to the com- 
pany. We overrule the assignment of error based on the sup- 
posed conclusive proof the insured was not in sound health, but 
had consumption, when the policy was written, or similar proof 
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the statements in her application were false; citing as an ap- 
posite authority Keller vs. Ins. Co., 198 Mo. 140, 95 S. W. 903. 

2. We do not understand counsel for defendant to contest 
the proposition that even though there was a misrepresenta- 
tion by the insured in the application regarding the state of her 
health, this fact would not preclude recovery unless the matter 
misrepresented caused or contributed to her death. Whatever 
representations were made were part of the policy, according 
to the terms of both the application and the policy itself. The 
former said the statements made in it were true, should form 
the basis of the contract of insurance, the policy should be sub- 
ject to the agreements and conditions contained in it, and no 
obligation should arise against the company on account of the 
application and payment of premiums, until the policy had been 
issued and delivered. One clause of the latter instrument said 
it should become void if any representations on which it was 
obtained were not true; thus referring to the application in a 
way to show the intention was to embrace it as part of the con- 
tract. Angell, Insurance, § 141; Kerr, Ins. p. 326; 1 May, Ins. 
§ 158 et seq. The statements in the application were warran- 
ties. A warranty in the law of insurance is not matter collateral 
to the contract, stated as an inducement to the other party to 
enter into the agreement, as a representation is. It is parcel of 
the contract, and, in the absence of a statute to the contrary, 
invalidates the obligation if not strictly true; and this though 
the thing warranted does not affect the risk. Aloe vs. Ins. Co., 
147 Mo. 561, 49 S. W. 553; Angell, Ins. § 140; Bliss, Life Ins. 
(2d Ed.) § 34; Bacon, Ben. Soc. (3d Ed.) § 194; 1 May, Ins. 
(4th Ed.) § 156. The effect of untrue warranties is now con- 
trolled in this state, by the statute which declares no misrep- 
resentation made to obtain and secure a policy of life insurance 
shall be deemed material or render the policy void, unless the 
matter misrepresented shall have actually contributed to the 
contingency or event on which the policy is to become due and 
payable; whether it so contributes in a case shall be a question 
for the jury. Rev. St. 1899, § 7890 (Ann. St. 1906, p. 3746). 
The word “misrepresentation”, used in the statute, has been 
construed to embrace statements, in the nature of a warranty, 
which are introduced into the policy as part of it. Jacobs vs. 
Ass’n, 146 Mo. 523, 48 S. W. 462; Jenkins vs. Ins. Co., 171 
Mo. 375, 71 S. W. 688; Keller vs. Ins. Co., 198 Mo. 440, 95 
S. W. 903. One question propounded to the insured in the 
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blank application, related to the present state of her health, and 
she answered it was good. The question and answer became a 
term of the contract of insurance, and were a warranty that she 
was in good or sound health at the time. That is to say, they 
were equivalent to the clause of the policy requiring her to be 
in “sound health” at the date of it. While counsel for defendant 
concede that if the warranty regarding the state of deceased’s 
health when she made the application was false, and she was 
not then in good health, the misrepresentation would have no 
effect on the contract unless the state of her health at said time 
caused or contributed to her death seven months afterward, 
they contend, nevertheless, if she was not in sound health on 
June 17th, when the policy was delivered, there can be no re- 
covery, and this though her health at said date had nothing to 
do with her death, and even though she was unaware her health 
was impaired. They contend the statute takes effect only on 
misrepresentations made in the application for insurance, and 
not on conditions and stipulations contained in the policy. This 
cannot be true in full measure, because, when the contract is 
worded like the one at bar, statements in the application are as 
much part of the policy after the latter is executed, as any other 
condition of the instrument. The distinction really attempted 
is between a warranty and a condition precedent. The argu- 
ment is this: the provision of the policy that no claim would be 
paid unless the insured was alive and in sound health when de- 
livered, is a condition precedent, and, if she was not then in 
sound health, the policy never took effect as a contract. Be- 
fore going into this supposed distinction between conditions 
precedent and warranties, we will scrutinize the language of 
the clause relied on to see if, in truth, it purports to be a condi- 
tion precedent to the taking effect of the policy. The language 
does not say the contract shall not take effect unless she was 
in sound health, but merely said no claim would be paid by the 
company if she was not; whereas other clauses of the policy 
provided expressly it should be void if certain things were not 
done. It is worthy of note, too, that one clause declared if the 
insured died in one or more years after its date, with all pre- 
miums paid, the policy should be incontestable. How can that 
clause be construed harmoniously with the one invoked. by de- 
fendant, if the latter prevented the policy from taking effect 
unless the insured was in sound health at the date of it? If it 
never took effect, how could it become incontestable in any con- 
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tingency? The idea that a contract not in existence should be- 
come incontestable is elusive. In truth the clause relied on by 
defendant is no condition precedent in the strict sense of that 
term, and such is the sense to be attached when a forfeiture is 
invoked. “A condition precedent calls for the performance of 
some act or the happening of some event, after the terms of 
the contract have been agreed upon, before the contract shall 
take effect; that is, the contract is made in form, but does not 
become operative as a contract until some future act is per- 
formed or some subsequent event occurs.” 4 Ency. Law, p. 
627; Redman vs. Ins. Co., 49 Wis. 439, 4 N. W. 595. This is 
the technical definition, but in truth the terms “warranty” and 
“condition precedent” are used interchangeably in insurance 
law, and in many instances an insurance warranty is nothing 
more or less than a condition precedent to the taking effect of 
the contract, as when the insured warrants the premium will be 
paid by the date of the policy. The frequent identity of the 
two terms for all purposes of determining liability on a policy 
in a given case is assumed in numerous treatises and decisions ; 
the assumption sometimes being tacitly applied, and at other 
times a warranty is spoken of as a condition precedent or vice 
versa. Angell, Ins. § 142; 1 May, Ins. § 156, 2 Bliss, Life Ins. 
(2d Ed.) § 34; 1 Bacon, Ben. Soc. (3d Ed.) § 194; Mers vs. 
Ins. Co., 68 Mo. 127; Aloe vs. Ins. Co., supra; Robertson vs. 
French, 4 East, 135; Vose vs. Ins. Co., 6 Cush. (Mass.) 47; 
Nat. Bank vs. Ins. Co., 95 U. S. 678, 24 L. Ed. 563; Jefferson 
Ins.,Co. vs. Cotheal, 7 Wend. (N. Y.) 72, 22 Am. Dec. 567; also, 
see numerous decisions cited in note I, p. 408, 1 Bacon, Ben. 
Soc. In the Mers and Aloe Cases, it was said: “Where a war- 
ranty is part of a contract it must be strictly complied with. 
‘It is in the nature of a condition precedent, and no inquiry is 
allowed into the materiality or immateriality of the fact war- 
ranted.’”’ It would be subtle to the last degree to distinguish 
between clauses originally inserted in a policy to make certain 
facts conditions precedent (e. g., payment of premium by a given 
day or the sound health of the insured at the date of the policy) 
and warranties of those facts in the application, which were ab- 
sorbed in the policy as part of the contract. Such a distinction 
could have no solid foundation in reason or justice. 

Counsel for defendant have cited us in their brief to these 
cases as sustaining the distinction: Packard vs. Ins. Co., 72 N. 
H. 1, 54 Atl. 287; Carmichael vs. Ins Co., 116 App. Div. 291, 
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1o1 N. Y. Supp. 602; Ins. Co. vs. Betz, 44 Tex. 557, 99 S. W. 
1140; Stringham vs. Ins. Co., 44 Ore. 447, 75 Pac. 822; Lang- 
staff vs. Ins. Co., 69 N. J. Law, 54, 54 Atl. 518; Murphy vs. 
Ins. Co., 205 Pa. 444, 55 Atl. 19; Thompson vs. Ins. Co., 13 
N. D. 444, 101 N. W. 900; McAndiless vs. Ins. Co., 45 Mo. 
App. 584; Metropolitan Life Ins. Co. vs. Howle, 62 Ohio St. 
204, 56 N. E. 908; Barker vs. Ins. Co., 188 Mass. 542, 74 N. E. 
945. All of those authorities, except the last three, were de- 
cided without reference to a statute like ours, and this is enough 
to discriminate them from the present case; but a critical study 
of them will reveal that in some, if not all, the opinions, the 
proposition that a warranty and a condition precedent in a 
policy has identical legal consequences, was taken for granted. 
Indeed, in several of the cases the matter treated as a condi- 
tion precedent was contained only in the application and not 
in the policy itself, except in so far as it was drawn into the lat- 
ter by the application being declared part of it; whereas in 
other cases the matter appeared in both instruments. Car- 
michael vs. Ins. Co.; Langstaff vs. Ins. Co.; Ins. Co. vs. Betz, 
supra. Our essential inquiry is not whether, in the absence of 
a statute, an unfulfilled warranty of the existence of a certain 
fact or condition precedent, at the date of the policy, would 
avoid the contract or prevent it from taking effect; but whether 
if the insured warranted the existence of a fact (e. g., sound 
health at the date of the policy), and the policy also said no 
claim would be paid unless the insured was in sound health at 
said date, it is an accurate interpretation of our statute on the 
subject to say it will allow recovery notwithstanding the war- 
ranty was untrue, if the fact misrepresented did not contribute 
to the loss, but will not allow recovery if the policy elsewhere 
provided against liability if the fact did not exist, even though 
its non-existence had nothing to do with the loss. To our 
minds this construction of the statute is not called for by the 
language in which it is framed and would go far toward defeat- 
ing its purpose and destroying its usefulness. The case of Mc- 
Andiless vs. Ins. Co., supra, does not help defendant, because 
it conclusively appeared the insured had consumption at the 
date of the policy and of the warranty and died with it. Hence 
the court had no occasion to go into the question of the sup- 
posed difference in effect of a breach of conditions written in 
the policy itself and a breach of those introduced into it by mak- 
ing the application part of it. The decisions in Ins. Co. vs. 
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Howle and Barker vs. Ins. Co., supra, lend some support to 
defendant’s proposition and are impressive because pronounced 
by eminent courts. But the statutes dealt with differ in phrase- 
ology from ours. The Massachusetts statute provides no mis- 
representation or warranty, “made in the negotiation of the 
contract or policy of insurance”, shall be deemed material or 
avoid the policy, unless made with the intent to deceive, or 
unless it increases the risk. 2 Mass. Rev. Laws, p. 1128, c. 118, 
§ 21. Said statute relates to misrepresentations or warranties 
made in negotiating for the policy. The Ohio statute says no 
answer to an interrogatory by an applicant in his or her appli- 
cation for the policy shall bar the right to recover on a policy 
issued on the application, unless falsely and fraudulently made 
and material, etc. Rev. St. Ohio 1890, § 3625. Said statute re- 
lates to answers to interrogatories in the application. In view 
of the language used, the courts of the respective states held 
the statutes did not relate to clauses of the contract itself, but 
to negotiations anterior to the contract. Our statute simply 
says no misrepresentation made in obtaining or securing a 
policy of insurance, etc. These words less clearly import that 
the statute has reference only to what was represented prior to 
the date of the contract, and not to the contents of the policy 
itself. It is not our task to criticise the interpretation of their 
statutes by the courts of those states. What we decide is that 
the same interpretation cannot rationally be given to our stat- 
ute; for thereby we would sanction the very mischief the Legis- 
lature intended to obviate—i. e., avoidance of liability because 
of immaterial errors in representations and warranties. Such 
defenses based on warranties as the statute aims to exclude 
would be introduced into the policy as conditions precedent. 
Perhaps we would have been intimidated by the authority of 
those courts were we not supported by the judgment of a tri- 
bunal of equal eminence; a judgment too, given in passing on 
our own statute. In Ins. Co. vs. Riggs, 203 U. S. 243, 27 Sup. 
Ct. 126, 51 L. Ed. 168, the action was on two policies of life in- 
surance issued in this state and containing the following pro- 
vision: “This policy shall not be in force until the first pre- 
mium is paid, and the policy delivered to and accepted by the 
insured while in good health. At any time when this policy has 
been continuously in force for more than one year, it shall be 
incontestable except for fraud and nonpayment of premium 
herein, if the age of the insured has been correctly stated in the 
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application.” The application was made part of the policy, its 
statements were warranted to be true, and it contained a stipu- 
lation that no obligation should arise under it until the policy 
was issued and delivered, the applicant being at the time in good 
health and the first premium paid. Every answer was war- 
ranted to be material to the risk. The application also war- 
ranted the insured was not affected with any disease or disorder. 
It will be perceived that contract was not materially different 
from the one at bar. The company denied liability on the 
ground the answers in the application were untrue and known 
to be by the applicant. The United States Supreme Court held 
the Missouri statute governed the case, was not unconstitutional, 
and the company could not escape liability by reason of the rep- 
resentations of the insured unless the jury found the matters 
misrepresented contributed to the loss. The opinion did not 
discuss the supposed distinction between warranties and con- 
ditions precedent in the policy. Nevertheless, it was ruled the 
Circuit Court rightly refused to grant an instruction that the 
plaintiff could not recover unless the policies were not delivered 
and accepted while the insured was in good health. That judg- 
ment, together with those of the Missouri Supreme Court first 
cited supra, justify us in holding this defendant cannot evade 
payment of the policy by virtue of the clause that it would pay 
no claim unless, on the date of the contract, the insured was in 
sound health, if it did not appear the unsound state of her health 
at the time contributed to or caused her death—a question for 
the jury. The effect to be given to the clause relied on by de- 
fendant, so as to bring it into unison with the rest of the con- 
tract and the law, is to hold it extends the statement in the 
application, regarding the good health of the applicant, to the 
date of the contract, and takes away the right to indemnity, if, 
on said date, she was ill, and her illness caused or contributed 
to her death. 

3. The insured died February 21, 1908. Some time in March 
or April, 1907, prior to the date of the policy, a physician had 
treated her professionally. This physician was called as a wit- 
ness by defendant and was asked to state, independently of any 
examination he had then made and solely from his observation 
of the insured in the street, and other places, whether she was 
in sound health in June, 1907. The answer to this question was 
excluded because the witness had treated the insured profes- 
sionally and he could not separate or distinguish his opinion 
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formed in treating her from his opinion derived solely from ob- 
serving her on the street and nonprofessionally. The certifi- 
cate of this doctor as to the cause of her death was also offered 
by defendant and excluded. It is insisted plaintiff had waived 
the incompetency of the witness, and particularly of his certifi- 
cate of death. One ground of waiver is that in the proof of 
loss plaintiff had written: “See Dr. ctf.” Three other certifi- 
cates to which that notation referred were made out by as 
many physicians, and the plaintiff had nothing to do with get- 
ting the excluded certificate, which was incompetent against 
him because it would have been hearsay evidence. It was not 
one of the certificates referred to in the proof of loss. As to 
the refusal to permit said witness to tell his opinion, not formed 
in the course of professional treatment, of the health of de- 
ceased, suffice to say no statement was made or tendered of 
what was proposed to be proved by the witness. Bank vs. 
Wills, 79 Mo. 275; Bank vs. Aull’s Adm’r, 80 Mo. 199. 
The judgment is affirmed. All concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The legal conception of the warranty in insurance as a condition 
which must be rigorously complied with in letter as well as spirit, 
had its origin in the early days of marine insurance when the under- 
writer was compelled to rely wholly on the statements of the assured 
for a knowledge of the risk which he was assuming. Neither the ship 
nor the voyage which she was undertaking were matters capable of 
personal investigation; hence the English doctrine on the subject was 
exceedingly rigid and required the statements on which the contract 
was based to be true in every particular. This legal view of the war- 
ranhty was subsequently imported into the other branches of insurance, 
and it became a generally accepted doctrine that the warranty was a 
condition precedent to the existence of the contract relations between 
the parties. 

In recent years, however, there has been a tendency on the part of 
some of the courts to relax the rigor of the rule and to regard a sub- 
stantial compliance as sufficient, especially where the warranty relates 
to the future. May on Ins. § 156; A&tna Ins. Co. vs. Johnson, 56 S. E. 
643; Westfall vs. Ins. Co., 2 Duer (N. Y.) 490; Van Schaick vs. Ins. 
Co., 68 N. Y. 434. 

In several of the states, too, legislation has been invoked to break 
the force of the warranty and statutes have been enacted limiting it to 
matters material to the risk or which contributed to the loss. In the 
absence of such statute, under the strict rule of law, the materiality of 
a warranty was not open to the consideration of either court or jury, 
the sole question being whether it was true in fact. 

No special distinction has generally been made between warranties 
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and conditions precedent by the courts, such as was attempted in this 
case. The latter is simply treated as a larger class, which includes the 
former, and hence one of the familiar definitions of a warranty is that 
it is a condition precedent to the risk or to the creation of a liability. 
If the warranty relates to facts existing at the inception of the risk the 
latter never attaches, and no contract is existent in case of violation. 
If the warranty relates to the future the risk attaches, but terminates, 
and the contract ceases upon its violation. 















(Abridged Case.) 
SUPREME COURT OF KANSAS. 


COOLEY et AL. 
vé. 


GILLIAM.* 









MUTUAL BENEFIT—LIABILITY OF SUCCESSOR. 


Where a fraternal order issues a benefit certificate which is treated by 
its successor, another benefit order, as though issued by such suc- 
cessor, and the holders thereof are in every respect also treated as 
members of the new association, such successor will, upon the death 
of the beneficiaries, be held liable to the same extent that the as- 
sociation issuing the certificate would have been liable had it con- 
tinued in business. 


[For other cases, see Insurance, Cent. Dig. § 1840; Dec. Dig. § 705.] 


MUTUAL BENEFIT—TRUST FUND. 


A fraternal order approved proofs furnished upon the death of a benefit 
certificate holder, made and collected an assessment for a fund «to 
pay the same in full, and ordered its secretary and treasurer to 
pay the claim, who did pay a part thereof. The remainder of the 
amount so collected was intermingled with other funds, but having 
on hand money sufficient to complete the payment set it apart and 
reserved it in the hands of its secretary and treasurer for that pur- 
pose. Becoming embarrassed, the association entered into an 
agreement with another of like nature which thereby succeeded to 
its business, property, and effects, to which successor the secretary 
and treasurer paid the fund so reserved upon the express agree- 
ment and promise that such successor should apply the fund to the 
purpose for which it had been so reserved. This application was 
not made, the balance due upon the certificate has not been paid, 
and the association which issued it is insolvent. Held, that the 
fund so set apart and reserved was impressed with a trust for the 
payment of this claim, and that the officer so parting with it, and 
the company so receiving it, are liable to the claimant for the 
amount due upon the certificate, 


[For other cases, see Insurance, Cent. Dig. § 1840; Dec. Dig. § 705.] 
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% Decision rendered, June 5, 1909. Rehearing denied, July 6, 1909. Syllabus by the 
Court. 102 Pac. Rep. 1091. 
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GLEED, Hunt, PALMER & GLEED, for Plaintiffs in Error. 

FRANK DostTsErR, W. E. ATcHISON, and D. H. BRANAMAN, 
for Defendant in Error. 

BENSON, J. (after stating the facts). 

It is contended that the findings that the Aid Association 
“was consolidated with and absorbed by the Bankers’ Union” 
is not sustained by the evidence. The evidence shows that the 
officers of the association and the union entered into several 
agreements providing, in substance, that a combination of the 
two associations should be formed; that the officers and direct- 
ors of the Aid Association should resign, and that their places 
should be filled by persons selected by the Bankers’ Union; 
that the union should pay all claims for death losses against the 
association of which notice had been given prior to October 12, 
I90I, not exceeding $34,334; that the association should turn 
over to the combined management all furniture and supplies 
and $1,300 on deposit with the National Surety Company, but 
no other money; that the officers of the association should labor 
to secure the transfer of the management and the selection in 
their places of reliable persons selected by the union, and that 
such further consolidation should take place as in the opinion 
of the management of the union would most thoroughly protect 
the interests of the members of the association, the union to 
assume and pay all lawful claims against the association. Other 
details were set out in the agreements the object of which ap- 
pears to have been to surrender and transfer the business of 
the association to the union, and provide for the payment of 
the claims against the association. Mr. Cooley testified as a 
reason for this action that it was, believed that the combined 
management would be able to effect a complete consolidation, 
and insure the full payment of all death claims. The argument 
is made that this was not a consolidation of the two orders. 
Whether it should be called a consolidation or absorption or 
merger or combination is not very material. The fact is that 
the Bankers’ Union, through its officers chosen as officers of 
the Aid Association in the manner stated, took complete pos- 
session of the assets and control of the business of the associa- 
tion. Several officers of the association agreed to work for the 
union to carry the combination into effect. One of them testi- 
fied: ‘We were to work for the Bankers’ Union and transfer 
the membership of the National Aid Association to the Bankers’ 
Union. In other words, we were to destroy the National Aid 
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for the benefit of the Bankers’ Union, just as quick as we could 
get the mémbers to go into the Bankers’ Union, and that was 
what I was doing. I went to Emporia and called my lodge 
there, and then I made.a statement of the facts; told them of 
the financial condition of the National Aid and that the Bank- 
ers’ Union had agreed to take our members and protect them; 
and then went to Osage City and did the same thing. I went 
around to various places for the purpose of taking the members 
out of the National Aid and putting them into the Bankers’ 
Union. The other deputies and Mr. Lewis (the president) were 
doing the same thing. The understanding was that so fast as 
we could write the outlying agencies to instruct them to take 
no more applications for the National Aid but take them for 
the Bankers’ Union, and if they were taken for the National 
Aid to send them in and I was to transfer them.” Abstract, 
page 32. 

The testimony shows that these services were paid for by the 
union out of the funds reserved to pay this claim, and in this 
manner the absorption was accomplished. The receivership fol- 
lowed in less than three months, and nothing was found to pay 
this claim. The court found that the money paid on the assess- 
ment for this claim had been intermingled with other funds be- 
fore the transfer to the Bankers’ Union, but that a part of it 
was included in the $3,500 remaining on hand at that time. The 
defendants insist that the accounts show that it had all been 
used for other purposes. Whatever the fact may be about this, 
there was evidence to show, and the court found, that this $3,500 
was on hand in the bank and in the safe reserved for this pur- 
pose at the time of the trangfer, and that it was passed over to 
the Bankers’ Union with the distinct agreement that it should 
be so applied. It must be remembered that this was not done 
under the so-called consolidation agreements, for they provided 
that only the $1,300 on deposit with the surety company should 
be so transferred, but it was done without authority upon the 
promise to apply it to the purpose for which it had been re- 
served. 

The claim that the books of the association show that it did 
not have this money on hand when the transfer was made only 
presents a conflict in the evidence, settled by the finding. The 
vital question is whether this fund was impressed with a trust 
for the payment of the plaintiff's claim. When the change of 
management was effected the president of the union asked for 
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this money. The medical director of the association who was 
active in bringing about the combination and who signed the 
agreement testified that Cooley brought Mr. Spinney, president 
of the union, to him, and told him that Spinney wanted this 
money (the $1,500 in the safe and the $2,000 on-deposit). The 
witness testified further: “I had a conversation with E. C. 
Spinney about the Gilliam claim. Mr. Cooley came to me and 
said that Spinney wanted the money that we had reserved to 
pay this Gilliam claim, and I said, ‘Don’t let him have it.’ Mr. 
Cooley said: ‘Mr. Spinney wants this money.’ We had re- 
ceived the September assessment to meet these five claims, ag- 
gregating $5,000. I said I did not want him to have it. Cooley 
brought Mr. Spinney out, and said he had agreed to pay these 
claims. I said: ‘This is a trust fund, and we are holding it for 
the purpose of paying these claims specifically, and I want to 
know before night that these claims are paid.’ Mr. Spinney 
said he would certainly see that they were paid. That he would 
regard them as a trust fund. * * * I said finally, ‘Now, I 
will consent to that with the understanding right here that this 
money is to be used for no other purpose on earth but to pay 
these three claims.’ And Spinney and Cooley all agreed to 
that, and Cooley told him he would go up the next day and turn 
the money over in the bank, and would give him what money 
they had in the safe. * * * Cooley told me there was at least 
$3,500 in cash in his possession in the bank, * * * in the 
bank and office—they had around in the safe. * * * He 
said: ‘We have got the money to pay these claims.’ That is 
the exact expression.” Abstract, pp. 30, 31. 

Mr. Cooley testified that the by-laws provided that the presi- 
dent should approve the death proofs and order the payment of 
claims, and the president of the association, after stating that 
this was the custom, testified that: “Some time in August I 
learned that the claim was not paid. R. C. Gilliam, the guard- 
ian of the children, came to the National Aid Association. I 
called Mr. Cooley into my office, and he said it had not been 
paid because he did not have the funds on hand, and he said 
we were about to levy the September assessment and would 
have the fund: and I instructed him to pay the whole claim out 
of the first moneys received. He said he would pay it.” Ab- 
stract, p. 24. Mr. Cooley further testified: “The Bankers’ 
Union of the World and E. C. Spinney agreed to assume and 
pay all obligations of the National Aid. All money on hand in 
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the bank and office together with office fixtures and all of the 
assets of the association were then passed to the new manage- 
ment of the association.” Counter abstract, p. 4. 

The defendants contend that the payment of the assessments 
made for this purpose did not create a trust in favor of this 
beneficiary, but were merely made to replenish the beneficiary 
fund out of which all similar claims should be paid (Gen. St. 
1901, §§ 3568, 3569); and that this view is sustained by the 
opinion of this court in Reeves vs. Supreme Lodge, 65 Kan. 
860, 70 Pac. 357, wherein it was held that the representatives of 
a member are sharers in the fund and not the owners of any 
specific portion of it levied for their particular and exclusive 
use. In that case the claimant asked for an order against the 
receiver of the insolvent lodge for the payment to him of the 
full amount received from assessments on his claim. Several 
other claims of the same nature were outstanding, and the fund 
applicable to their payment was insufficient. The District 
Court held that the claimant should only be allowed his pro rata 
share of this fund, and the judgment was affirmed in the opin- 
ion cited. The right of the plaintiff in that action was deter- 
mined from an inspection of the by-laws In this case the by- 
laws are not in evidence. Applying, however, the rule there 
stated that the plaintiff is only entitled to share in the fund, the 
fact remains that the fund here is sufficient to pay the claim in 
full. There is no finding that other claims payable out of it 
were outstanding, or that the amount was insufficient for that 
purpose, and the evidence already referred to shows that the 
officers of the association had set apart and reserved this money 
for the payment of this claim+—a disposition fully understood 
and agreed to when the transfer was made. The order having 
been made by the president to pay the claim in full, and the 
money being on hand for that purpose, and passing into the 
hands of the Bankers’ Union upon the condition that it should 
be so applied, it is not perceived how the rule announced in 
Reeves vs. Grand Lodge, supra, should defeat the plaintiff. If 
the $3,500 was not impressed with a trust at the time it was 
paid in, it was by the officers of the association made a trust 
fund to pay this claim. “But a formal or even a written agree- 
ment is not necessary to create a trust in money or personal 
estate. Any declaration, however informal, evincing the in- 
tention with sufficient clearness will have that effect. Such dec- 
larations stand on somewhat peculiar grounds. They are not to 
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be regarded as admissions merely of some antecedent fact in 
relation to the subject, but are to be looked upon and received 
as constituting the very trust which they acknowledge. The 
doctrine of equity is, that by their own force they impress the 
fund with a peculiar character, and hence they are receivable 
on the same grounds as a precise and formal agreement. A 
person in the legal possession of money or property, acknowl- 
edging a trust, becomes from that time a trustee, if the ac- 
knowledgment is founded on a valuable or meritorious consid- 
etation.” Day vs. Roth, 18 N. Y. 448, 453. “No particular 
form of words is required to create a trust in another, or to 
make the party himself a trustee for the benefit of another. It 
is enough for the latter purpose if it be unequivocally declared 
in writing or orally if the property be personal, that it is held 
in trust for the person named.” Gerrish vs. New Bedford In- 
stitution for Savings, 128 Mass. 159, 35 Am. Rep. 365; Janes vs. 
Falk, 50 N. J. Eq. 468, 26 Atl. 138, 35 Am. St. Rep. 783; Perry 
on Trusts, § 86. A person may thus make himself a trustee. 
Williamson vs. Yager, 91 Ky. 282, 15 S. W. 660, and note fol- 
lowing report in 34 Am. St. Rep. 189 et seq., reviewing cases. 
In Harvey vs. Wasson, 74 Kan. 489, 492, 87 Pac. 720, 721, it 
was held that where the directors transferred the entire assets 
of the association to another similar association without first 
paying a fixed liability, although there were sufficient funds on 
hand for that purpose, they were guilty of a breach of duty mak- 
ing them personally liable. The court said: “Moulton’s claim 
had become a fixed liability against the society when the di- 
rectors parted with the assets, and there were funds on hand 
to pay it which should have been applied thereto. The fact that 
the directors acted in good faith and in the manner which in 
their judgment was for the best interests of all the members 
will not relieve them from liability to Moulton, whose loss ap- 
pears to have resulted from their unauthorized conduct.” It 
is argued that this authority does not apply because the plain- 
tiff’s claim had not been established by judgment, and that 
therefore there was no fixed liability to pay it. We do not un- 
derstand that a liability must necessarily be fixed by judgment. 
Here the claim had been made, approved, an order given for its 
payment, a fund reserved expressly for such payment, and part 
of it paid. The liability was fixed at least so far as these de- 
fendants were concerned, by their own acts and admissions. 


Again, it is said that in the absence of the by-laws we cannot 
VoL. XXXVIII.—64. 
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say, as in Harvey vs. Wasson, supra, that there was a particu- 
lar fund applicable to the payment of this claim. We ought to 
presume that the by-laws authorized what the officers did, and 
that when they set apart this fund to pay the claim they were 
acting in accordance with such by-laws. 

The material findings appear to have been supported by com- 
petent evidence and warrant the conclusions drawn. The de- 
fendant must be held liable within the principles decided in 
Harvey vs. Wasson, supra for wrongfully disposing of the trust 
fund to the plaintiff’s loss. 

The judgment is affirmed. All the Justices concurring. 


COURT OF APPEALS OF KENTUCKY. 


ILLINOIS LIFE INS. CO. ET at. 
v8. 


WORTHAM ET AL.* 


LIFE INSURANCE—AGENCY—QUESTION FOR JURY. 


Whether insured in a life policy stipulating for extended insurance was 
justified in regarding a third person as the agent of insurer so as 
to rely on his representations with respect to extended insurance 
held, under the evidence, for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


LIFE INSURANCE—AGENCY—QUESTION FOR JURY. 


Whether insured in a life policy applied for extended insurance or was 
misled by insurer’s agent into believing that, on a failure to pay a 
premium, no action was necessary to obtain extended insurance as 
provided for in the policy, held, under the evidence, for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 
LIFE INSURANCE—AGENCY. 


An insurer, permitting one to so act as to justify a person of ordinarily 
careful and prudent business habits to believe that he is insurer’s 
agent and accepting the benefits of transactions establishing agency, 
cannot urge that such a one was not in fact its agent. 


[For other cases, see Insurance, Cent. Dig. § 102; Dec. Dig. § 77.] 


AGENCY—ISSUES—INSTRUCTIONS. 


Where, in an action on a life policy stipulating for extended insurance, 
the issues were whether a third person was the*agent of insurer, 
and whether he induced insured to believe that a failure to pay a 
premium extended the insurance without any action, instructions 


% Decision rendered, June 9, 1909. 119 8.W. Rep. 802. 
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that if the third person did such acts or rendered such services as 
induced one of ordinarily prudent business habits to regard him as 
an agent of insurer and the service rendered was accepted by in- 
surer, and that, while the service was performed, the third person 
as agent made to insured representations as to her right to extended 
insurance, insurer was liable, properly submitted the’ issues. 


[For other cases, see Insurance, Dec. Dig. § 669.] 


Appeal from Circuit Court, Mercer County. 

“Not to be officially reported.” 

Action by Everet Wortham and others against the Illinois 
Life Insurance Company and another. From a judgment for 
plaintiffs, defendants appeal. Affirmed. 


Koun, BAIRD, Stoss & Koun, E. H. GAITHER, HENRY W. 
Prick, and W. W. STEPHENSON, for Appellants. 
EMMETT PURYEAR and Rost. HARDING, for Appellees. 


LASSING, J. 

This is the second appeal of this case. The opinion on the 
former appeal is found in 107 S. W. 276. In that opinion the 
facts are stated at length, and for this reason a restatement is 
deemed unnecessary. The case was reversed on the former ap- 
peal because the trial court had peremptorily instructed the 
jury for the defendant company. In reviewing the case here, 
it was held that the evidence was sufficient to take the case to 
the jury upon the two questions of fact raised by the pleadings, 
to wit: First, the question of the agency of Rue & Curry; and 
second, as to whether or not Rue made to deceased such repre- 
sentations as to induce her to believe that by her failure to 
pay the fourth premium and retain the policy she would be en- 
titled to the benefit of extended insurance for the term of three 
years and seven months as provided in the policy. Several 
questions are raised by counsel for appellant in brief upon this 
appeal which under a long line of authorities can not now be 
considered for the reason that they were settled on the former 
appeal. Even though these questions were not made where 
they were such as should or might have been made, and were 
before the court, they will be regarded as having been passed 
on. This rule has been invariably adhered to in all cases where 
the opinion does not expressly state that a particular point is 
not passed upon. There is thus eliminated from our considera- 
tion on this appeal all questions of the sufficiency of the plead- 
ings, and the competency of the testimony which was introduced 
on the former trial, and the sufficiency of such testimony to 
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take the case to the jury. The only questions which we will 
now consider are such as were raised during the progress of 
the trial from which this appeal is prosecuted, and which were 
not before the court on the former appeal. 

The points in issue were but two, and these, by the evidence, 
were sharply defined. They are: (1) Were Rue & Curry in fact 
the agents of defendant companies, or either of them, in the 
business transactions had between deceased and the company ; 
and (2), if they were such agents, did Rue make such represen- 
tations to deceased as induced her to fail to meet the fourth 
payment and retain her policy, believing that she had by so 
doing converted same into a policy for extended insurance. 

The defendants introduced the officers of their respective 
companies and the records kept by them, and in this way 
showed that neither Rue & Curry as a firm or individually were 
their agents in any sense. As opposed to this, the plaintiff in- 
troduced testimony to the effect that Rue was present at the 
time the application was made for the policy. He was acquaint- 
ed with deceased, and it was largely upon his solicitation that 
the application was given. Later, when the policy was issued, 
it was delivered to her by Rue, and,she executed her note for 
the first premium, and gave it to him. The second and third 
premiums were paid to the company through the agency of Rue 
& Curry. For the sake of argument it might be conceded that 
in all of these matters neither Rue nor his firm were in fact the 
agents of the defendant companies. Still this fact was not 
known to the insured, Mrs. Wortham, and, when Rue called 
upon and induced her to apply for the policy of insurance, and 
later delivered it to her, accepted her note payable to the com- 
pany for the first premium, and collected the second and third 
premiums, and had the receipts therefor sent to her, if he did 
not deliver them in person, corresponded with the company 
about reinstating her policy when it had been allowed to lapse 
for nonpayment of premium; in fact, trasacted all of the busi- 
ness relative to this policy, its delivery, and the payment of pre- 
miums thereon during three years and up to the time when the 
fourth annual premium was about due, it is but natural that she 
should have looked upon or regarded him as the agent of the 
company. He had been performing all of the duties which it 
would have been possible for an agent of the company to per- 
form. The company had received the benefit of this service, 
and it was not entirely ignorant of the fact that he was acting 
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in the different capacities to which we have referred. The ap- 
plication itself notified the company that he was present when 
it was given, for he witnessed her signature thereto, and again, 
when the premium had been permitted to remain unpaid after 
the date upon which it was due and payable, and the policy had 
thereby lapsed, the company in response to a letter from Rue 
& Curry directed them how to proceed to have the policy rein- 
stated, and notified them that, if Mrs. Wortham gave a satisfac- 
tory certificate of the state of her health the policy would be 
reinstated, and for the purpose of this transaction the com- 
pany certainly knew that it was represented by this firm. When 
the premiums were paid through it and the commissions de- 
manded for their services this was certainly a showing on the 
part of Rue & Curry that they were not representing Mrs. 
Wortham, but were looking alone to the insurance company for 
their pay. Nor is this all. After Mrs. Wortham had died, and 
notice of her death had been forwarded to the company, and 
their agent came upon the ground, he called upon Rue & Curry, 
not as the agents of deceased, for they were not such, but evi- 
dently because of the fact that the company had heretofore 
recognized them as connected with this business in some capa- 
city other than as agents for the deceased. And, when applica- 
tions for proof of loss were sent by the company to the family 
of deceased, they were forwarded through these same agents, 
Rue & Curry. All of these transactions during the life of the 
insured having been conducted by these agents, and their acts 
having been ratified, approved, and confirmed by the company 
in accepting the application, issuing the policy and receiving the 
premiums paid thereon, and later in furnishing blanks for proof 
of loss to the iamily through these same agents, we are not pre- 
pared to say that one of usually careful and prudent business 
habits would not have been justified in regarding Rue & Curry 
as the agents of said company. 

On the second proposition, there is left little to be said, for 
the reason that the witness Rue practically concedes that he 
made the representation to Mrs. Wortham which it is alleged 
he did. On the part of plaintiff the proof is clear upon this 
point, and Rue himself, though seriously affected with a faulty 
memory, practically admitted that he made those representa- 
tions as it is charged he did. Appellant relies in the main upon 
the correspondence between it and Rue & Curry to support its 
contention that they were not its agents. The question, how- 
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ever, is not whether they were such agents, but whether appel- 
lant permitted them to hold themselves out to the assured as 
their agents. She had no way of knowing of the private corre- 
spondence that passed betwen appellant and Rue & Curry. She 
only knew what acts they did for the company in regard to this 
insurance, and, if appellant permitted them to so act as to justi- 
fy one of ordinarily careful and prudent business habits to be- 
lieve that they were its agents, and it accepted the benefits of 
these various transactions tending to establish agency, then ap- 
pellant is in no position to complain and say they were in fact 
not its agents. 

Serious complaint is made that the court did not properly in- 
struct the jury. Appellant asked for but two instructions, and 
these were in fact each peremptory. The court, in substance, 
told the jury that if they believed from the evidence that Rue 
or Rue & Curry did such acts or rendered such service in the 
placing of this insurance, or in connection therewith, as would 
induce one of ordinarily prudent business habits to regard him 
or them as the agent or agents of defendant company, and if 
they further believed from the evidence that such acts or service 
so rendered were accepted by the defendant company, and while 
they were being performed the said Rue, as agent, made to the 
assured such representations as induced her to believe that, by 
refraining from paying the fourth premium on her policy and 
retaining same, she converted it into a policy for extended in- 
surance then the company was liable. Thus the issues as made 
were substantially submitted to the jury; and, while the instruc- 
tion is not as clear and explicit as it might have been, yet the 
jury could not have failed to understand it, nor were they in any 
wise misled thereby. The issues were sharply drawn, and fairly 
presented, and, before the jury could find against the company, 
it had to believe from the evidence (1) that Rue or Rue & Curry 
so conducted himself or themselves in regard to this insurance 
and the premiums thereon as to lead one of ordinarily prudent 
business habits to look upon him or them as the agent or agents 
of the company; (2) the jury had further to believe from the 
evidence that these acts and services so rendered by Rue or Rue 
& Curry were accepted by the company; and (3) that while they 
were being so performed Rue made to the assured the represen- 
tation which induced her to refrain from paying the fourth pre- 
mium and retain the policy, thereby believing that she had re- 


ceived the benefit of extended insurance. Since there was am- 
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ple evidence to support the finding of the jury that Rue & Curry 
were in fact the agents of appellant, and it is practically not 
denied that Rue made the representations to the assured upon 
which it is alleged she acted, the company cannot complain that 
it is required to pay this insurance. 

We have carefully examined the record, and fail to find that 
any error prejudicial to the substantial rights of appellant was 
committed during the progress of the trial, and the judgment is 
therefore affirmed. 


STATE EX REL. EQUITABLE LIFE ASSUR. SOCIETY 
OF THE UNITED STATES VS. VANDIVER, IN- 
SURANCE SUPERINTENDENT.* 


(Supreme Court of Missouri.) 


INSURANCE COMPANIES—REGULATION—STATUTES. 

Act March 1, 1907 (Laws 1907, p. 315), regulating the salaries of offi- 
cers of life insurance companies, and providing that the Insurance 
Commissioner shall not issue a license authorizing any insurance 
company paying a salary to any one person of more than $50,000 
per year to do business within the state, applies to all life insurance 
companies doing business in Missouri, as well as those which should 
thereafter apply for a license therefor. 


[For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.] 


REGULATION—LICENSES. 


Act March 1, 1907 (Laws 1907, p. 315), prohibiting the issuance of a 
license to insurance companies paying a salary greater than $50,000 
to any one person does not attempt to fix the salaries such com- 
panies may pay, nor require the expulsion of any company from 
the state paying greater salaries, but merely prohibits the granting 
of a new license to such a company after the expiration of its cur- 
rent license. 


[For other cases, see Insurance, Dec. Dig. § 20.] 


LICENSE—EFFECT. 
A license authorizing an insurance company to do business within the 


state is not a contract, but a mere grant of authority for the space 
of one year. 


[For other cases, see Insurance, Dec. Dig. § 20.] 


LICENSE—REFUSAL—EFFECT. 


The only effect of the Insurance Commissjoner’s refusal to renew an 
insurance company’s license to do business within the state is to 
prevent it from making new contracts, or transacting new busi- 
ness, in the state after the expiration of its current license, being 
without effect on any former transaction. 

[For other cases, see Insurance, Dec. Dig. § 20.] 


% Decision rendered, May 22,1909. 121S.W. Rep. 45. 
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F ORES N CORPORATIONS — LICENSE—RENEWAL— RE- 


That a foreign insurance company had invested large sums of money in 
Missouri, relying on a license previously granted under statutes 
then in force, did not prevent the Insurance Commissioner from re- 
fusing a renewal license, under Act March 1, 1907 (Laws 1907, p 
315), forbidding renewal to companies paying salaries to any one 
officer of more than $50,000, on the theory that here was an im- 
plied contract between the corporation and the state; the Insur- 
ance Commissioner not being authorized to enter into any contract, 
express or implied, but to issue a license only, and the Legislature 
being without power to contract away the police power of the state 
inherent in and inseparable from sovereignty, except so far as re- 
leased in the Federal Constitution. 


[For other cases, see Insurance, Dec. Dig. § 20.] 


REGULATION—FOREIGN CORPORATIONS—LICENSE. 


Act March 1, 1907 (Laws 1907, p. 315), prohibiting the issuance of a 
renewal license to an insurance company paying more than $50,000 
per annum salary to any one person, was not objectionable as an 
attempt to regulate the internal affairs of such corporations, but 
was a valid police regulation for the protection of the citizens of 
Missouri accepting insurance in such companies, to prevent the 
profligate waste of assets. 


[For other cases, see Insurance, Dec. Dig. § 20.] 


eq 


GRAND LODGE A. O. U. W. OF KANSAS VS. CRAN- 
DALL ET AL.* 


(Supreme Court of Kansas.) 


MUTUAL BENEFIT—FORFEITURE—WAIVER. 


A member of a fraternal benefit association mailed the amount of an 
overdue assessment and dues to the financier of his lodge, which 
was received by that officer four days afterward, who made his re- 
port thereof, as required by the by-laws, to the lodge, at its next 
meeting, which was held three days after the financier received the 
remittance. Two days before this meeting the member died, and 
upon the order of the lodge to return the money the financier 
tendered it to the mother of the beneficiaries (both being minors), 
and upon her refusal left it with one of them, no guardian having 
been appointed. The by-laws provided that, upon failure to pay an 
assessment when due, the certificate of the member so in default 
should stand suspended without any action of the lodge or its 
officers, and that, upon such suspension, the beneficiaries should 
lose all right to participate in the beneficiary fund. An affirmative 
vote of the lodge was one of the conditions of reinstatement. Held, 
that the association is not liable to the beneficiaries under such sus- 
pended certificate, where the conditions of forfeiture are not waived, 
and that in the circumstances stated and disclosed in the agreed 
statement of facts there was no waiver. 

[For other cases, see Insurance, Cent. Dig. §§ 1909-1911; Dec. Dig. 
§ 755.] 


% Decision rendered, June 5, 1909. Rehearing denied, July 3, 1909. 102 Pac. Rep. 843. 








Life.] Hagerman vs. Mut. Life Ins. Co. 967 


MUTUAL BENEFIT—BY-LAWS--CONSTRUCTION IN FAVOR 
OF BENEFICIARY. 


The rule requiring a liberal interpretation of the by-laws of such an 
order in favor of the beneficiary announced in United Workmen 
vs. Smith, 76 Kan. 509, 92 Pac. 710, is adhered to, but this does not 
require or permit a strained construction or interpretation of lan- 
guage at variance with its obvious meaning. 


[For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.] 


HAGERMAN VS. MUTUAL LIFE INS. CO. OF 
NEW YORK.* 


(Supreme Court of Colorado.) 


LIFE INSURANCE—RIGHTS OF BENEFICIARIES — RIGHTS 
OF ASSIGNEES. 


A policy issued to a wife on the life of her husband, to be paid to her 
if living at the death of the husband, otherwise to her children, 
gives to the wife only a contingent interest which terminates on her 
death in the lifetime of the husband when the children become the 
beneficiaries, and her assignment, with the husband’s consent, gives 
to the assignee no greater interest. 


[For other cases, see Insurance, Cent. Dig. § 488; Dec. Dig. § 219.] 


LIFE INSURANCE—RIGHTS OF BENEFICIARIES — RIGHTS 
OF ASSIGNEES. 


The statutes permitting a married woman to take out insurance on the 
life of her husband, authorizing her to assign the policy if she has 
no children, and subsequently authorizing her to assign the policy 
in any event with the consent of the husband, do not permit a 
married woman to assign her children’s interest in the policy, and 
a married woman assigning, with the consent of her husband, a 
policy on the husband’s life, to be paid if living at the husband’s 
death, otherwise to her children, assigns only her interest in the 
— which terminates on her death during the lifetime of the hus- 
band. 


[For other cases, see Insurance, Cent. Dig. § 488; Dec. Dig. § 219.] 


RIGHTS OF ASSIGNEE—ESTOPPEL. 


A wife took out a policy on the life of her husband, to be paid to her if 
living at his death, otherwise to her children. The assignee after 
the wife’s death, in the lifetime of the husband, requested insurer 
to issue a paid-up policy. Before this, the policy had lapsed for 
nonpayment of premiums. Insurer agreed to issue a paid-up policy 
on the assignee surrendering the policy, which he did. The policy 
contained no provision for a paid-up policy. Held, that insurer was 
not estopped from asserting that the assignee had no interest in 
the policy; estoppel arising only when the conduct of the person 
estopped is fraudulent in its nature or unjust in its results. 


[For other cases, see Insurance, Cent. Dig. § 488; Dec. Dig. § 219.] 
% Decision rendered, May 3,1909. Rehearing denied, July 6,1909. 103 Pac. Rep. 276. 
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ARIS VS. MUTUAL LIFE INS. CO. OF NEW YORK.* 
(Supreme Court of Washington.) 


LIFE INSURANCE—FALSE STATEMENTS IN APPLICATION 
—“OCCASIONAL”. 

A life policy was issued on an application wherein insured stated that 
he had no daily habit as to the use of liquor, but took an occasional 
drink of whiskey, and that he had always been in the habit of so 
doing. Insured drank more or less frequently for weeks at a 
time, or not at all. His intervals for drinking were not regular. He 
was never so intoxicated as to be incapable of doing business. Held, 
that insured’s statements in the application were not willfully and 
intentionally false, authorizing a recovery on the policy; the word 

e “occasional” meaning occurring more or less frequently, but not 
at fixed or regular intervals. 


[For other cases, see Insurance, Dec. Dig. § 297.] 
*% Decision rendered, July 20,1909. 103 Pac. Rep. 50. 


TURNER ET AL. VS. MUTUAL LIFE INDUSTRIAL 
ASS’N OF GEORGIA. (NO. 1,323.)* 


(Court of Appeals of Georgia.) 


ACTION ON POLICY—EVIDENCE. 


The evidence would have authorized the inference that the forfeiture 
arising from the nonpayment of assessments had been waived by 
the insurance company; but a verdict in favor of the plaintiff was 
not demanded, inasmuch as there is no evidence to show that the 
company waived the forfeiture arising from the nonpayment of the 
annual dues. 


i [For other cases, see Insurance, Dec. Dig. § 668.] 
*% Decision rendered, July 31,1909. 65S. E. Rep. 255. 


$+ ge —___—_ 


SUPREME COUNCIL OF THE ROYAL ARCANUM 
VS. HEITZMAN ET AL.* 
(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT SOCIETIES—CERTIFICATES — NATURE 
OF MEMBER’S INTEREST. 

The right of a member in a mutual benefit society to the sum agreed 
to be paid at his death upon his certificate is simply the right to 
appoint a beneficiary, and a beneficiary so appointed acquires merely 


% Decision rendered, June 8,1909. 1208S.W. Rep. 628. 
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an expectancy which may be divested by the member changing the 
beneficiary, and hence independently of Rev. St. 1899, § 1417 (Ann. 
St. 1906, p. 1116), declaring that no contract between a member of 
such a society and his beneficiary that the beneficiary shall pay the 
member’s assessments and dues shall give the beneficiary a vestea 
right in the benefit certificate or deprive the member of the right 
to change the beneficiary, a member who had made his wife his 
sole beneficiary in pursuance of an alleged agreement with her that 
she should pay his dues and assessments and care for him, and that 
he should not change the beneficiary, could subsequently make his 
daughter a beneficiary of part of the certificate. 


{For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 


MUTUAL BENEFIT INSURANCE—LIEN ON CERTIFICATE 
FOR ASSESSMENTS PAID. 


Under the statute, the wife could have no lien on the proceeds of the 
certificate for reinbursement for money paid by her for assessments, 
dues, and in caring for her husband pursuant to the agreement pro- 
hibited by the statute. 


[For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 


————_-$e@—__——__ 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD 
VS. SALMON.* 


(Court of Appeals of Kentucky.) 


BENEFICIAL SOCIETIES— CERTIFICATE—ATTACHING AP- 
PLICATION TO CERTIFICATE—NECESSITY—STATUTORY 
PROVISIONS. 


Ky. St. 1909, § 679 (Russell’s St. § 4400), requires all policies and cer- 
tificates of life insurance which refer to the application of the in- 
sured to have attached to the certificate a copy of his application, 
and provides that unless so attached no such application shall be 
received as evidence in any controversy between the parties to the 
certificate and shall not be considered a part of the policy or of 
the contract. Held, that such section provides what shall constitute 
the contract between the parties, and hence, where the application 
was not attached to a certificate, defendant was not entitled to 
rely on the fact that insured made false answers to questions in the 
application, even though insured had waived the attaching of a copy 
of the application to the certificate and all provisions of law and 
court decisions in relation thereto. 


{For other cases, see Insurance, Dec. Dig. § 724.] 


BENEFICIAL ASSOCIATIONS—VIOLATION OF POLICY —IN- 
TEMPERANCE—SUFFICIENCY OF EVIDENCE. 


In an action on a beneficial certificate providing that, if insured should 
become so far intemperate as to impair his health, the certificate 
should become void, evidence of physicians that, prior to the time 
insured obtained the certificate sued on, he had drunk whiskey to 
such an extent as to impair his health, did not show a violation of 
the policy. 

[For other cases, see Insurance, Dec. Dig. § 819.] 





% Decision rendered, June 11, 1909. 120 8.W. Rep. 358. 





970 Insurance Law Journal. [ Sept., 1909 


BENEFICIAL ASSOCIATIONS—SUICIDE OF INSURED—SUF- 
FICIENCY OF EVIDENCE 


In an action on a beneficial certificate, evidence held insufficient to show 
that insured committed suicide, in violation of the terms of the cer- 
tificate. 


[For other cases, see Insurance, Dec. Dig. § 819.] 


SMOOT VS. BANKERS’ LIFE ASS’N.* 
(St. Louis Court of Appeals. Missouri.) 


CONTRACTS—CONSTRUCTION—INDORSEMENTS. 


The indorsement on the back of a certificate of membership and policy 
of insurance must be construed with the face of the certificate. 


[For other cases, see Insurance, Cent. Dig. § 305; Dec. Dig. § 150.] 


ASSESSMENT INSURANCE. 


A life insurance corporation incorporated as an assessment company 
under Code Iowa, § 1784, etc., authorizing the organization of as- 
sessment life associations, issuing certificates of membership stipu- 
lating that the beneficiary on the death of the member shall be en- 
titled to a sum equalling 2 per cent of the aggregate amount of 
the guaranty fund, not in excess of a specified sum, that the bene- 
fits due from the association are in the main provided for by as- 
sessments on certificate holders, and levying assessments on cer- 
tificate holders, does business on the assessment plan, and a 
certificate is not subject to the nonforfeiture provisions of Rev. 


St. 1899, § 7897 (Ann. St. 1906, p. 3752). 


[For other cases, see Insurance, Dec. Dig. § 52.] 


ASSESSMENT INSURANCE. 


An assessment life insurance company is not subject to the provision 
of the general insurance laws, save as mentioned in the statute it- 
self. 


[For other cases, see Insurance, Dec. Dig. § 52.] 
ASSESSMENT INSURANCE—RULES. 


The members of an assessment insurance company are conclusively pre- 
sumed to know its laws and rules. 


[For other cases, see Insurance, Cent. Dig. § 69; Dec. Dig. § 55.] 


ASSESSMENT INSURANCE COMPANY—POWERS. 


A corporation organized as an assessment life insurance company under 
Code Iowa, § 1784, etc., authorizing the organization of assessment 
life insurance associations, has no power to transact the business 
of life insurance on any other plan, and a policy on any other plan 
is void ultra vires. 


[For other cases, see Insurance, Cent. Dig. §§ 71-75; Dec. Dig. § 57.] 


FOREIGN INSURANCE COMPANIES—POWERS. 


A foreign insurance company procuring from the Superintendent of the 
Insurance Department of the state a certificate authorizing it to do 


%* Decision rendered, June 8, 1909. Rehearing denied, July 6, 1909. 120S.W. Rep. 719. 
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business of life insurance in the state on the assessment plan alone 
is confined to that plan of business, and, where it undertakes to do 
life insurance on any other plan, it proceeds wthout authority, and 
its contracts are not enforceable. 


[For other cases, see Insurance, Cent. Dig. §§ 71-75; Dec. Dig. § 57.] 


FORFEITURES. 


Under the certificate of membership issued by a foreign assessment in- 
surance company, stipulating that, on the failure of the member to 
make any payment due to the corporation in enumerated months 
of each year, his membership shall thereon cease, the nonpay- 
ment of an assessment payable in one of such months operates as 
a forfeiture of the rights of membership, provided the membership 
is forfeited lawfully and without fraud, and in accordance with the 
provisions of the laws of the company. 


(Foe _ cases, see Insurance, Cent. Dig. §§ 891, 895, 902; Dec. Dig. 
349. 


FORFEITURES. 


Where the membership in an assessment life insurance company is un- 
lawfully and fraudulently forfeited by the company, the forfeiture 
is ineffective, and the member, if alive, is entitled to reinstatement, 
and, in case of his death, his beneficiary under the membership 
certificate may recover the amount due thereunder, but the mem- 
ber cannot recover the amount of the certificate on the ground 
that the company violated the contract, and that, by reason of age 
and health, the member could not procure reinsurance. 


[For other cases, see Insurance, Dec. Dig. § 237.] 


FORFEITURES. 


Where parties to a life insurance contract stipulate for forfeitures, the 
courts must sustain forfeitures and enforce the contract, in the 
absence of fraud or misrepresentation. 


[For other cases, see Insurance, Dec. Dig. § 349.] 


FORFEITURES. 


That an assessment life insurance company issuing policies stipulating 
for forfeitures for nonpayment of dues waived the right of for- 
feiture in some cases does not estop it from exercising the right in 
another case. 


[For other cases, see Insurance, Cent. Dig. § 1057; Dec. Dig. § 388.] 


FORFEITURES. 


A life assessment insurance company issued certificates stipulating for 
forfeiture of membership for nonpayment of dues in designated 
months, but provided for reinstatement on specified conditions. A 
member failed to pay dues, and his membership was forfeited. He 
applied for reinstatement, but the company declined to accept the 
health certificate furnished as satisfactory. Held, that the com- 
pany acted within its rights and the rights of the member were 
terminated. 


[For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.] 


TRIAL BY COURT—RULINGS ON ADMISSIBILITY OF EVI- 
DENCE. 


The court trying a case without a jury should not postpone rulings on 
objections to evidence when objections are made. 


[For other cases, see Trial, Dec. Dig. § 378.] 
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HERRICK VS. NEW YORK LIFE INS. CO.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


AGENTS—COMMISSIONS. 


Where the contract between a life insurance company and an agent 
provided that, if the agent should engage in business for any other 
company, all commissions on renewals should be forfeited, and the 
agent placed business with other companies, his commissions on re- 
newals paid thereafter were forfeited. 


[For other cases, see Insurance, Cent. Dig. § 112; Dec. Dig. § 84.] 
*% Decision rendered, June 22, 1909. 88 N. E. Rep. 1092. 


UNITED STATES HEALTH & ACCIDENT CO. 
VS. VEITCH.* 
(Supreme Court of Alabama.) 


LIFE INSURANCE—ACTION ON POLICY—INSUFFICIENCY 
OF COMPLAINT. 


The complaint, in an action on a life insurance policy, intended to be 
in the form prescribed by Code 1907, vol. 2, p. 1196, § 5382, form 12, 
is insufficient for not specifying, in accordance with such form, the 
time for which the life was insured, nor showing that death resulted 
during the life of the policy. 


[For other cases, see Insurance, Dec. Dig. § 629.] 
ACTION ON POLICY—VARIANCE IN PLEADING AND 
PROOF. 


Where a complaint declares on a life insurance policy, a health and ac- 
cident policy is inadmissible in support of the complaint. 


[For other cases, see Insurance, Dec. Dig. § 645.] 
*% Decision rendered, June 10, 1909. 508. Rep. 95. 


-——————_$o @ —_—_—__- 


McELROY VS. METROPOLITAN LIFE INS. CO. 
(No. 15,609.)* 


(Supreme Court of Nebraska.) 


CONTRACT—PLACE OF CONTRACT. 


Where the parties to an insurance contract are in different jurisdictions, 
the place where the last act is done which is necessary to the valid- 
ity of the contract is the place where the contract is entered into. 


[For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.] 
% Decision rendered, June 25, 1909. 122 N.W. Rep. 27. 
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FOREIGN INSURANCE COMPANY—LAWS OF FOREIGN 
STATE—EFFECT. 

Insurance business transacted in this state by New York insurance 
companies without any provision that the New York laws shall 
govern is not subject to the provision of the New York statute re- 
quiring a notice to be mailed to the policyholder in that state as a 
condition of forfeiture for nohpayment of premiums. 


[For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.] 


PREMIUM—TIME FOR PAYMENT—EXTENSION BY AGENT. 


The agent of an insurance company cannot by oral contract with the 
assured waive the express terms of the policy and extend the time 
for a premium when the policy provides that none of its terms can 
be varied nor modified nor any forfeiture waived nor premiums in 
arrears received, except by agreement in writing signed by the 
president, vice-president, secretary, or assistant secretary. 


[For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.] 


————— $e @—__ ——. 


FIDELITY MUT. LIFE INS. CO. VS. SATTERFIELD.* 
(Supreme Court of Alabama.) 


PAYMENT OF PREMIUMS—EVIDENCE. 
Where, in an action on a life policy, defendant claimed that, though 


it had issued a receipt for premiums, the same had not been in fact 
paid, but that insured had only given his notes therefor, the admis- 
sion of evidence that on the day insured received the policy and the 
receipt he had $100 in his pocket was error; that a debtor had 
means with which to pay not being evidence tending to show thai 
he did pay. 

“— — cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. § 
54) 


conenspanicinchtac niceties eesti ta 
% Decision rendered, June 10,1909. Rehearlng denied, June 30,1909. 508. Rep. 132. 


BLOOD VS. SOVEREIGN CAMP W. O. W. ET AL.* 
(St. Louis Court of Appeals. Missouri.) 


BENEFIT CERTIFICATE—CHANGE OF BENEFICIARIES — 
SUFFICIENCY OF EVIDENCE. 


In an action on a benefit certificate by the beneficiary named in the cer- 
tificate, in which a person claiming as a beneficiary interpleads for 
the amount of insurance paid into court, evidence held to sustain a 
finding that the change of beneficiaries was made when testator 
was not in possession of all his faculties, and procured through un- 
due influence of the beneficiary. 


[For other cases, see Insurance, Dec. Dig. § 819.] 
% Decision rendered, June 22,1909. Rehearing denied, July 6, 1909. 1208.W. Rep. 700. 
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of the same day, it burnéd actively for several days afterward, 
and the cotton could not be got at or removed for nearly a 
week. The policy limits the liability of the company to the 
actual cash value of the property insured at the time the loss or 
damage occurs, according to which such loss is to be ascertained 
and estimated. A jury being dispensed with, the court found 
as a fact that the fire started on June 8th, at 8:55 a. m., but that 
the damage to the cotton was not done until a later hour (just 
when is not specified); and (evidence having been admitted, 
over the defendant’s objection, of the selling price of cotton on 
the day of the fire) that the actual cash value at the time when 
the loss or damage occurred was 8.55 cents a pound. The con- 
tention here is that the cotton should have been valued accord- 
ing to the market price when the fire, by which it was damaged, 
first broke out Just what that was is not shown. But it ap- 
pears by the stipulation on which the case was tried that at the 
close of the market on June 7th, the day before the fire, the rul- 
ing price for “spot” cotton in New York City, as found by the 
committee of the New York Cotton Exchange, the recognized 
authority upon the subject, constituting the actual cash value 
at that time, was 8.40 cents per pound, and that at 2 p. m., June 
8th, when it was next fixed by the committee, which was after 
the fire had broken out and while it was still in progress, it was 
8.55 cents per pound; the lower value, as is claimed, being the 
one which the court should have adopted in making its finding. 

The actual cash value of the property insured when the loss 
occurred was a question of fact for the court to pass upon. But 
assuming that the time to which this is to be referred is a ques- 
tion of law, the rule that the loss has occurred within the mean- 
ing of the policy, as soon as the fire breaks out, is more or less 
arbitrary, and can only be adopted as a matter of necessity, not 
merely of convenience or policy. It is pressed upon us, how- 
ever, by considerations of alleged necessity. The contract of 
insurance, it is urged, is one of indemnity, and the situation has 
therefore to be looked to. In the present instance, for example, 
the exact time when the fire reached the cotton, as it is said, is 
purely conjectural, as it must be in many similar cases. And 
smoldering along as it did for several days, just when the dam- 
age was done, and the loss was complete, cannot be fixed with 
any certainty. Meantime, the quantity destroyed being large— 
some 40,000 bales out of a total of 127,000 at the port of New 


York—the market rose sharply. And the holder of a com- 
VoL. XXXVIII.—65. 
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FIRE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


LIVERPOOL, LONDON & GLOBE INS. CO. 
vs. 


McFADDEN. (No. 52.)* 


CONSTRUCTION OF CONTRACT—VALUE OF PROPERTY AT 
TIME OF LOSS, NOT AT STARTING OF FIRE, TO BE 
TAKEN. 

Under a fire insurance policy which limits the liability of the insurer 
to the actual cash value of the property insured at the time the loss 
or damage occurs, the extent of the liability is not the cash value 
at the time the property is exposed to the danger of loss by the 
outbreak of the fire, but the actual cash value at the time the loss 
occurs, which is necessarily to be referred, if material, to the time 
when in point of fact, as nearly as can be ascertained, the fire reaches 
and consumes or damages it. Nor is a court authorized to adopt a 
different construction of the contract in a particular case because 
the property insured was a marketable commodity and the threat- 
ened loss was so extensive that it may itself have enhanced the mar- 
ket value prior to the time when the actual loss occurred. 


[For other cases, see Insurance, Dec. Dig. § 499.] 


FIRE INSURANCE—ACTION ON POLICY—EVIDENCE OF 
VALUE OF PROPERTY. 

In an action on a fire insurance policy to recover for a loss of cotton 
stored in New York City, the value of the cotton “at the time the 
loss occurred”, where that was during the hours when the Cotton 
Exchange was open, may be determined by taking the ruling price 
of “spot” cotton for the day as fixed by the committee of the Ex- 
change. 

[For other cases, see Insurance, Dec. Dig. § 660.] 


In Error to the Circuit Court of the United States for the 


Eastern District of Pennsylvania. 
Before Gray and Buffington, C. JJ. and Archbald, D. J. 


FREDERICK B. CAMPBELL, for Plaintiff in Error. 
J. W. Bayvarp, for Defendant in Error. 
ARCHBALD, D. J. - 
The plaintiff sued to recover the insurance on a quantity of 
cotton destroyed by fire while stored in certain warehouses in 
Brooklyn, N. Y. The fire occurred on June 8, 1905, breaking 
out in the morning, and, while it was under control by 6 o’clock 


* Decision rendered, April 20, 1909. On Reargument, May 27, 1909. 170 Fed. Rep. 179. 
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of the insurer alone; the insured, if called upon by business 
necessities to replace what he has lost, having just so much the 
more to pay for it. If it is desirable to eliminate questions of 
this kind, the only way is to change the policy. It may be diffi- 
cult to do this, being a standard form extensively adopted. But 
so far as it has been prescribed by statute, the same legislative 
authority by which it was originally established is capable of 
reforming it, and can be relied on to do so, if the change ought 
to be made. It is not, however, for the courts in any event to 
remake the contract by a construction which, as we view it, is 
in nowise warranted. 
The judgment is affirmed. 


On Reargument. 
PER CURIAM. 

The only thing that requires notice in the petition for a re+ 
argument is the suggestion that there is no evidence that the 
value of the cotton at the time the loss occurred, as found by 
the court below, was 8.55 cents a pound. It is a question 
whether there is any assignment of error which covers this; 
but, passing that by, the contention has no merit. The value so 
taken was the price of “spot” cotton the day of the fire, as fixed 
by the committee of the Cotton Exchange, from actual sales 
made at different calls of the market, which is clearly sufficient. 
It is true that the price the previous day was 8.40 cents, and 
the fire broke out before the market had opened. But we have 
rejected the idea that the price at the time the fire started, which 
was pressed upon us as an arbitrary rule on considerations of 
expediency, was the one to be followed; and, while the fire 
began at 8:55 in the morning, it did not reach the cotton, ac- 
cording to the evidence, until later, and, being under control at 
6 p. m., the damage was probably done somewhere between those 
hours, which would bring it within the market day, the ruling 
price for which was thus not improperly taken. 

The petition for a reargument is dismissed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL 


The peculiar features of this case are that the loss seems to have 
occurred (if determined by the precise time of the inception of the fire) 
at an hour when the ruling price for the day had not yet been fixed, and 
only the quotations of the previous day were available. Also the de- 
struction of the property actually enhanced the cost of its own replace- 
ment. Assuming the first to be true, what would have been the proper 
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modity like cotton having to protect himself against a fall in 
the price by selling “short”, and being forced into the market 
by the fire to protect his contracts, and the insurance company 
being also compelled to buy on account of its policy, the mar- 
ket price at which it has to settle the loss is unduly enhanced, 
to its serious detriment, the fire being thus both the occasion 
of the loss and the means of aggravating it, unless, as it is 
claimed, it can be referred, as it should be, as a matter of jus- 
tice, to a time when the fire first broke out, before it was sub- 
jected to these adventitious circumstances. The invariable 
practice ip insurance circles in the case of a continuing fire, as 
we are further told, is to adjust the loss with reference to the 
time of its outbreak. And in line with this also, as it is pointed 
out, where a fire starts just as a policy is about to expire, say 
11:55 a. m., the policy running out at 12 noon, even though by 
far the greater part of the destruction takes place afterward, 
beyond the actual term of the policy, yet the loss is regarded as 
having occurred within the life of it, and the company held lia- 
ble accordingly. May, Fire Ins. § 401; Rochester German Ins. 
Co. vs. Peaslee Gaulbert Co., 120 Ky. 752, 87 S. W. 1115, 89 S. 
W. 3, 1 L. R. A. (N. S.) 364; Jones vs. German Ins. Co., 110 
Iowa, 75, 81 N. W. 188, 46 L. R. A. 860. 

But without denying the force of some of the considerations 
which are so urged, and however properly a policy is held to 
cover a loss to the risk of which the property insured is initially 
exposed during its life, although not fully consummated until 
afterward, we do not see our way to adopt the rule contended 
for by analogy therefrom. The terms of the policy are plain 
and must be adhered to. The extent of the company’s liability, 
as there declared, is not the cash value at the time the property 
is exposed to the danger of loss by the outbreak of the fire, but 
the actual cash value at the time the loss occurs, which is neces- 
sarily to be referred, ii material, to the time when, in point of 
fact, as nearly as can be ascertained, the fire reaches and con- 
sumes or damages it. It may be arrested before it gets there, 
or be put out with only trifling loss. It is what happens in this 
respect, and just as it happens, that controls. Possibly it might 
conduce to certainty to have the loss estimated as of the time 
when the fire starts. But there is nothing which compels this 
construction and much less is it to be induced by the commer- 
cial practices alluded to, even assuming that they are prevalent. 
Nor, if prices are unduly enhanced thereby, is the hardship that 
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measure of damages if the fire had occurred on a holiday, when no mar- 
ket quotations were available? The question of such damages is strictly 
one of fact, to be determined according to legal principles laid down by 
the court and is a matter of sound discretion, rather than law. No single 
method is necessarily conclusive. The cost of replacement in case of 
personal property having a well recognized market price is usually apt 
to be controlling, and is properly the principle here adopted. But in this 
case such cost was afterward enhanced by the fire itself. At the instant 
of its outbreak, before the facts became known, the cotton could have 
been probably replaced at a lower price. Its destruction enhanced its 
value. While, as a legal fiction, it may be logical and necessary to treat 
the entire loss as occurring at the instant of its inception for the purpose 
of determining the physical extent of the injury and the contract liability 
or otherwise of the insurer, the same legal fiction need not necessarily 
be assumed in estimating the pecuniary damages resulting. The funda- 
mental question is the intention of the contracting parties. It is plainly 
the intention of the contract that a destruction of property actually 
begun while the policy is in force shall be covered, although the policy 
may terminate while the fire is in progress. The final burning is much 
more an inseparable part of the initial outbreak than is a consequent 
water damage or falling wall, which are a recognized part of a fire dam- 
age. But in the determination of the cash value at the time of fire the 
contracting parties contemplate the indemnity of the insured for the loss 
which he has suffered, a sum which is indeterminable until the destruc- 
tion has been accomplished. 

There is not the same logical necessity that the time of loss should 
relate back to the inception of the fire, but rather that it should relate 
to the completion of the destruction when the measure of indemnity can 
be determined. Such measure, if determined by the cost of replacement 
in this case, was furnished by the market price on the day when the loss 
occurred. Replacement could only be made at the figures then ruling. 
The weak feature of the argument here, however, is that the price was 
enhanced by the destruction. The advance was in the nature of profits 
secured through the fire, since the insured was enabled to realize a gain 
through the burning of the cotton. The indemnity contracted for did 
not contemplate profits. The justification, therefore, for allowing such 
increased indemnity must be sought in its incidental character as a part 
of the actual cash value at the time of loss. If through an urgent de- 
mand for cotton and a very extensive fire, the local price had suddenly 
increased enormously over that normally prevailing, it is questionable 
whether the court would have been justified in applying the rule which 
it employed. 
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v8. 


GERMAN-AMERICAN INS. CO.* 







CONDITIONS—OTHER INSURANCE—WAIVER. 

Where defendant’s agent, who wrote the fire policy sued on, was noti- 
fied of other insurance when it was issued, and stated that insured 
were entitled to carry still more insurance, a provision in the policy 
against other insurance was waived. 


[For other cases, see Insurance, Dec. Dig. § 388.] 


FIRE POLICY—CHANGE OF INTEREST. 

The fact that one of the members of a firm, after the date of a fire 
policy, sold his interest to other members of which the insurer’s 
agent was duly notified, did not constitute a breach of the condition 
against change of interest where no forfeiture had been declared 
on that ground until after loss. 


[For other cases, see Insurance, Cent. Dig. § 1037; Dec. Dig. § 390.] 


FIRE POLICY—FALSE SWEARING. 

Where, after loss under a policy insuring property of a firm, the claim 
under the policy was assigned to plaintiff, his right of action was 
not defeated by the false swearing of one member of the firm as 
a witness in the action under a provision of the policy that it 
should be void if insured was guilty of false swearing touching a 
material matter relating to the insurance. 

[For other cases, see Insurance, Cent. Dig. § 1366; Dec. Dig. § 553.] 


FIRE POLICY—ACCOUNTS. 

Where insured kept full accounts of their business, as required by a fire 
policy, the right of their assignee to recover thereon was not de- 
feated by the fact that a purchase of goods amounting to $3,903.69 
by mistake was posted as $4,903, nor by the fact that the firm sold 
coupons redeemable in goods, and that the sales of the checks and 
not the sales of the goods, when paid for in the checks, were en- 
tered in the books. 

[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 

































Appeal from Circuit Court, Ste. Genevieve County; Chas. A 
Killian, Judge. 

Action by S. M. Fields against the German American Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed, 

Action on a contract of fire insurance to recover $1,500 as 
defendant’s proportion of the liability for damage done to the 
insured property by a fire. The policy ran from November 7, 
% Decision rendered, June 8, 1909. 1208.W. Rep. 697. 
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1904, for one year, on a stock of general merchandise contained 
in a two-story frame building, standing on lot 6, block 5, in the 
town of Parma, Mo. The policy was issued to F. P. Wrather 
& Co., and was assigned by F. P. Wrather, T. B. Wrather, and 
L. C. Jones, composing said firm, to plaintiff after the fire oc- 
curred. The petition is in the usual form, alleges the facts 
supra, and says a fire occurred and destroyed the stock on July 
4, 1905, while the policy was in force, plaintiff's assignors com- 
plied with all the conditions required of them by the terms of 
the policy, and in due time after the fire, and sixty days before 
the commencement of this action, gave defendant due notice of 
the loss, demanding payment, and defendant refused to pay. 
The answer began with a denial of such allegations of the peti- 
tion as are not afterward admitted, then admitted defendant is- 
sued the policy to F. P. Wrather & Co. for $1,500 on a stock of 
merchandise; denied its assignment by said firm to plaintiff 
after the fire; denied the firm. when the policy was issued and 
at all times afterward to the occurrence of the fire, had an in- 
terest in the insured property as owners thereof, exceeding the 
insurance on the stock; denied the fire occurred on July 4, 1905, 
while the policy was in force, and while the merchandise was 
in said house; denied said stock was destroyed by fire, but ad- 
mitted the stock and fixtures in the building were damaged by 
a fire; denied F. P. Wrather & Co. performed all the condi- 
tions required of them, or gave defendant notice of the fire and 
loss more than sixty days before the commencement of this ac- 
tion, demanded payment of the sum insured, or furnished proof 
of loss as required by the contract. The answer next states 
certain terms of the policy, to wit, that the insured would take 
an itemized inventory of the stock at least once in each calendar 
year, and, unless such inventory should have been taken in 
twelve months prior to the date of the policy, one should be 
taken in detail in sixty days after said date, or the policy should 
become null and void after the expiration of said sixty days, on 
demand of the company and return of the unearned premium; 
that the insured should keep a set of books clearly presenting a 
complete record of the business transacted, including all pur- 
chases, sales, and shipments of stock, both for cash and credit, 
from the date of the inventory, and during the life of the policy; 
should keep such books and inventory securely locked in a 
fireproof safe at night and at all times when the building was 
not open for business; and, failing to do this, should keep such 
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books and inventory in a place not exposed to a fire which 
would burn the building; that the insured agreed and warranted 
it would produce said books and inventory for inspection of the 
company, and, upon failure to do so, the policy should become 
null and void; that it was part of the consideration of the con- 
tract defendant should not be liable for an amount greater than 
three-fourths of the cash value of the property at the time of 
the loss, and, in case other insurance was on the property, only 
for its proportionate part of said three-fourths value; that the 
policy should be void if the insured concealed or misrepresented 
any facts or circumstances concerning the insurance or the sub- 
ject of it, or if their interest in the property was not truly stated, 
or in case of any fraud or false swearing by them touching any 
matter relating to the insurance, whether before or after a loss, 
or if they should procure any other insurance on the property, 
whether valid or not; that they should give notice of a fire in 
sixty days after it occurred, with the particulars minutely set 
out in a proof of loss; that in the event of a disagreement as to 
the amount of a loss the same should be ascertained by two 
competent and disinterested appraisers, the insured and the 
company each selecting one, and those two an umpire. After 
setting out those terms of the policy, the answer avers F. P. 
Wrather & Co. did not keep a set of books clearly and plainly 
presenting a record of the business transacted, including pur- 
chases, sales and shipments, both for cash and credit, from the 
date of the inventory, but, on the contrary, all purchases of 
goods, wares, and merchandise were not entered on the books; 
that these purchases covered goods bought by the insured from 
local merchants for cash to the amount of at least $300 or $400, 
and no record of said purchases were entered on the books of 
the firm; that all sales made after the date of the policy were 
not entered on the books, but a large amount of sales were 
made in exchange for time checks and coupons issued by F. W. 
Turner & Son, a sawmill concern doing business near Parma, 
and insured did not keep an account on their books with said 
Turner & Son; that the insured built a hotel at Parma about a 
month before the fire, and the lumber used in it, amounting to 
$1,100, was furnished by Turner & Son and credited against 
time checks issued by the insured, and was not entered on the 
books of the firm; that in other cases goods were sold and de- 
livered and the sales were not entered on the books, and in this 
way there were sales of merchandise during the first six months 
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of 1905 to the amount of $200 which did not appear on the 
books of the firm. The answer next alleges that after the fire, 
for the purpose of cheating and defrauding defendant and in- 
ducing it to pay the policy, the insured exhibited to the com- 
pany what purported to be a ledger which on its face showed 
the insured had purchased $4,903 worth of goods from the firm 
of Wrather & Co. of Oakton, Ky.; said representations and 
ledger entries were false, as the insured knew, and were made 
for the purpose of cheating and defrauding plaintiff. The goods 
received from Wrather & Co. were of much less value than $4,- 
903, as the insured well knew. It is further alleged the insured 
did not take an inventory of the stock mentioned in the policy 
as therein provided, but, during the negotiation for a settlement 
after the loss, showed defendant an alleged inventory claimed 
to have been taken January 2, 1905, and amounting to $8,367, 
which alleged inventory was false as the insured knew, and 
showed a stock largely in excess of what was on hand; that af- 
ter the fire the insured furnished a proof of loss in which they 
knowingly and fraudulently stated the sound value of the stock 
of merchandise was $10,910.52, and the same was a total loss; 
that this false statement was made to cheat and defraud de- 
fendant. The answer then avers the insured violated the condi- 
tions of the policy in regard to false swearing by stating in the 
verified proof of loss the value of the merchandise on hand at 
the time of the fire was $10,910.52, and including in the total a 
purchase from Wrather & Co., to the amount of $4,903, when 
they well knew the alleged purchase was much less; and by 
including in said total the false and fraudulent inventory of 
January 2, 1905, showing a stock on hand of $8,867, these false 
and fraudulent representations and oaths are charged to have 
avoided the policy. The answer also alleged the stock on hand 
at the time of the fire was greatly in excess of three-fourths of 
the value of the property destroyed. The next defense set up 
is the insured had other insurance, to wit, $800 in the Queen 
Insurance Company and $3,500 in the Connecticut Fire Insur- 
ance Company, and defendant never had consented to said addi- 
tional insurance. Another defense alleged is failure to comply 
with the policy in regard to an appraisement after the loss. 
Such is a summary of the answer, which is too long to be fully 
stated. In reply, plaintiff denied the allegations of the answer, 
denied any fraud, misrepresentations, or deception was prac- 
ticed by F. P. Wrather & Co., or any of them; denied defend- 
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ant acted in good faith in regard to the stipulation for an ap- 
praisement and arbitration, and averred defendant undertook, 
by means of said clause of-the policy, to delay plaintiff in the 
collection of the demand. At the conclusion of the testimony 
defendant requested an instruction for a verdict in its favor and 
one that if the jury believed a witness in the case who was a 
member of F. P. Wrather & Co. at the time of the fire, had 
knowingly sworn falsely in the case while giving evidence re- 
lating to the insurance and the loss, the verdict should be for 
defendant. Both those requests were refused. As far as ap- 
pears no other instructions were asked. The jury returned a 
verdict for plaintiff for $1,500, and defendant appealed. 


BarcLAy & FAUNTLEROY, for Appellant. 
Conran & GALLIVAN, for Respondent. 


GoopE, J. (after stating the facts as above). 

Some of the defenses set up in the answer were unsupported 
by evidence, and, if there was evidence to support the other de- 
fenses, it was not presented in instructions which advised the 
jury if they found the facts were so and so, their verdict should 
be for defendant. The evidence was contradictory as to the 
value of the stock on hand when the fire occurred, some wit- 
nesses for defendant stating it was worth no more than $3,500 
or $4,000. But there was ample proof for plaintiff the goods on 
hand at the time of the fire were worth far beyond those esti- 
mates. The assignment of the policy and all claim under it was 
duly proved as alleged in the petition, and a proof of loss was 
furnished as required. The agent of defendant who wrote the 
policy was notified when the policy was issued of other insur- 
ance on the property, and not only did he make no objection 
on that score, but said plaintiffs were entitled to carry yet more 
insurance. After the date of the contract one member of the 
firm of F. P. Wrather & Co., A. A. Williams, sold his interest 
to the other members, and Webb, defendant’s agent, was noti- 
fied of the fact, but neither asserted a forfeiture of the policy 
nor even objected to the change of ownership. A forfeiture will 
not be declared on said ground after loss. Union Trust Co. vs. 
Ins. Co., 79 Mo. App. 362; Millis vs. Ins. Co., 95 Mo. App. 211, 
68 S. W. 1066; O’Brien vs. Ins. Co., 95 Mo. App. 301, 68 S. W. 
976; Hamilton vs. Ins. Co., 94 Mo. 353, 7S. W. 261. We know 
of no rule of law which would defeat a recovery by this plain- 
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tiff as assignee of the policy, because a person who was a mem- 
ber of the firm of F. P. Wrather & Co. at the time of the fire, 
may have testified falsely on the witness stand. The stipulation 
in the policy that it should be void if the insured misrepresented 
or concealed any material fact or circumstance, or in case of 
fraud or false swearing touching a matter relating to the insur- 
ance, does not embrace the instance of one member of the firm 
testifying falsely as a witness in an action, especially an action 
instituted by an assignee of the policy. To so hold would place 
the rights of a litigant at the mercy of an unscrupulous witness. 

As regards the keeping of books and the taking of an inven- 
tory, the evidence for plaintiff tends to prove compliance with 
the policy. They kept a ledger and day books, and appear to 
have kept them with much detail. An invoice was taken Janu- 
ary 2, 1905, and showed some $8,300 worth of goods on hand. 
There was also an inventory of the purchase made by the firm 
from Wrather & Co., of Oakton, Ky. Nothing was wrong 
about this matter except the purchase really amounted to $3,- 
903.69, but in entering it on the ledger of F. P. Wrather & Co. 
it was posted as $4,903 by mistake. 

A great deal of stress is laid on the fact that the firm some- 
times sold checks or coupon books for $5 and upward to cus- 
tomers, and, when these customers got merchandise on these 
checks or coupons, the sales were not entered on the books of 
the firm. The evidence goes to show the sales of the checks or 
coupons were entered at the time they occurred. It is out of 
the question to hold plaintiff should have been nonsuited for 
failure to keep books and take an inventory, for the evidence 
inclines very strongly to prove these conditions were fully met. 
Page after page of sales and purchases shown by the ledger 
were put in evidence. Defenses based on these matters, as on 
others, were proper subjects of hypothetical instructions. 

The judgment is affirmed. All concur. 






NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


It is a generally accepted doctrine that the taking in of a new part- 
ner is such a change of interest or alienation as will avoid the policy 
under the usual provisions, but the mere transfer of interest between 
partners already insured does not usually’ have that effect, regardless of 
notice to the company or agent. The decisions, however, are not in 
harmony on these points and much may depend on the language 
of the policy itself. The rule is based on the personal na- 
ture of the contract. It is the person, rather than the property, which 
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is insured, and the same arguments which apply to a total alienation to 
a stranger whose risk the company may not be willing to assume, apply 
to the introduction of a new party in interest. As between existing 
partners the same argument does not apply, since the insurer has al- 
ready expressed its willingness to contract with him, and the subject 
of insurance—apart from the relative distribution of interests, which is 
seldom inquired about—remains the same. The courts, however, are 
not agreed on this question. 

Biggs vs. Ins. Co., 88 N. C. 141; Germania F. Ins. Co. vs. Ins. Co., 
144 N. Y. 195; Malley vs. Ins. Co., 51 Conn. 222; Walton vs. Ins. Co., 
116 N. Y. 317;- Collings vs. Ins. Co,. 70 Mo. App. 14. 

But insurance on partnership property is not avoided by dissolu- 
tion of the firm, nor by taking in a partner only in the profits. But 
changing the character into a corporation may work forfeiture. 

Dressor vs. Ins. Co., 45 Hun 298; Hanover Ins. Co. vs. Lewis, 28 
Fla. 209; Peuchen Co. vs. Ins. Co., 18 Ont. App. 446; Cremo Light Co. 
vs. Parker, 118 App. Div. N. Y. 845. 


SUPREME COURT OF NORTH DAKOTA. 


TAYLOR-BALDWIN CO. 
v8. 


NORTHWESTERN FIRE & MARINE INS. CO.* 


POLICY—WAIVER OF CONDITIONS. 


Plaintiff, Taylor-Baldwin Company, a corporation, was the owner of a 
building and stock of goods located in what is called the old town of 
G., which it insured in defendant company. Afterward, and con- 
trary to the provisions of the policy, it removed the property in- 
sured to the new town of G., four miles distant, obtained additional 
insurance, and installed a gasoline lighting plant. After the re- 
moval to the new location, the plaintiff delivered the policy to one 
Robinson, who was the legal soliciting agent of defendant, and re- 
quested him to have the insurance company make an indorsement 
on the policy to cover the property at its new location. Through a 
misunderstanding, Robinson sent the policy to defendant at its 
home office, with the written request that it cancel the same, which 
the company did, and retained the policy, but did not notify the 
plaintiff. The building and stock of merchandise were afterward 
destroyed by fire caused by the gasoline lighting plant. The plain- 
tiff made proofs of loss and sent them to defendant. The proofs 
showed that the property was destroyed at its new location, the 
amount of additional insurance obtained, and that the fire was 
caused by a defective gasoline lighting plant. The company re- 


*% Decision rendered, July 1,1909. 122 N.W. Rep. 396. Syllabus by the Court. 
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turned the proofs with a letter denying any liability on the ground 
that the policy had been canceled before the fire. 


Held, that the rejection of the claim on the ground stated in defendant’s 
letter did not constitute a waiver of the conditions of the policy. 


[For other cases, see Insurance, Cent. Dig. § 1036; Dec. Dig. § 395.] 


Appeal from District Court, Grand Forks County; Chas. F. 
Templeton, Judge. 

Action by the Taylor-Baldwin Company against the North- 
western Fire & Marine Insurance Company. Judgment for 
plaintiff, and defendant appeals. Reversed. 


BALL, WATSON, Younc & Harpy, for Appellant. 
W. S. StamBauGnH, for Respondent. 


CARMODY, J. 

This action is based upon a fire insurance policy. The case 
was tried by the court without a jury. The facts are substan- 
tially as follows: The plaintiff is a corporation and as such was 
engaged in the mercantile business at the old town of Garrison, 
in McLean County, until September 1, 1905, and thereafter at 
the new town of Garrison, four miles distant therefrom. The 
defendant is a corporation engaged in fire insurance business. 
In April, 1905, the plaintiff owned a frame store building and a 
stock of merchandise contained therein, all situated in the old 
town of Garrison. On April 17, 1905, the defendant issued its 
policy of insurance on said property for one year for $2,300, to 
wit, $2,000 on the merchandise and $300 on the building. The 
insurance was solicited by D. P. Robinson, who was defend- 
ant’s local soliciting agent at Coal Harbor. In August and Sep- 
tember, 1905, the store building and merchandise were moved 
to a point four miles distant, to what is called the “new town of 
Garrison”, and the store building and stock were located at that 
point upon lots 11 and 12, in block 11; the merchandise being 
in part in the old store building and in part in a new store build- 
ing adjacent thereto. On November 14, 1905, after its removal 
to the new town of Garrison, the store building and stock of 
merchandise were destroyed by fire caused by a defective light- 
ing plant which plaintiff had installed upon the premises, and 
which was used for lighting the building. The defendant’s policy 
of insurance described the location of the property insured at 
the old town of Garrison and insured the plaintiff on said prop- 
erty “while located and contained as described herein and not 
elsewhere”. The property in fact was destroyed at the new 
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town of Garrison, four miles distant. The policy contained a 
provision which rendered it void in case the defendant took out 
additional insurance, or if illuminating gas or vapor was gen- 
erated in the building or adjacent thereto for use therein. Gaso- 
line was generated for use in the building at its new location and 
was the cause of its destruction. The plaintiff also took out 
additional insurance. No permit therefor was obtained, and no 
permission was obtained for the use of gasoline. On October 
3, 1905, the plaintiff delivered the policy to Robinson for trans- 
mittal to the defendant at its home office. It was its purpose to 
have Robinson request an indorsement to cover the property at 
its new location; but Robinson understood that the plaintiff de- 
sired to have the policy canceled, and that it intended to take 
out other insurance at a later time. On October 15, 1905, Rob- 
inson sent the policy to the defendant at its home office, with a 
written request that the defendant cancel the same. On Octo- 
ber 18, 1905, the defendant complied with such request and can- 
celed the policy and entered a record of its cancellation upon 
its books, and made out a statement of the return premium, and 
has since said date had such canceled policy in its possession. 
Thereafter, and subsequent to the fire, it sent to Robinson the 
amount of the return premium, and the same was tendered to 
plaintiff. On January 9, 1906, the plaintiff sent a written proof 
of loss to the defendant. Said proof of loss contained a state- 
ment that at the time of the fire there was additional insurance 
upon said property in the Home Insurance Company of New 
York, in the sum of $1,500 on the building, and in the sum of 
$3,600 on the stock of merchandise. That in said proof of loss 
was contained the following statement: “Building and stock 
moved to lots 11 and 12, block 11, Garrison, McLean County, 
N. D., and agent of company notified on or about October 3, 
1905.” And also the following in reference to the fire: “Fire 
occurred on the 14th day of November, 1905, about the hour of 
7 o'clock p. m. Cause of fire defective gasoline lighting plant.” 
Defendant immediately returned said proof of loss with a let- 
ter stating that it denied “any liability under the policy, as same 
was canceled on October 18, 1905, and the fire occurred on No- 
vember 14, 1905.” The plaintiff did not request Robinson to 
alter the policy so as to cover the property at its new location, 
and he had no authority to make such alteration. No change 
in the policy as originally issued was ever made. From the 
foregoing facts the court concluded as matter of law that the 
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defendant was liable and directed the entry of judgment, from 
which this appeal was taken. 

The only question is: Do the facts herein stated sustain the 
judgment? Respondent contends that defendant, by returning 
to plaintiff its proof of loss stating that it denied any liability 
under the policy, as the same was canceled on October 18, 1905, 
and the fire occurred on November 14, 1905, waived the follow- 
ing defenses: “First, that the insured property was removed 
to the new town of Garrison, a distance of four miles, and no 
permit or indorsement upon said policy was obtained from the 
defendant providing that said policy should cover the risk in 
the new location. Second, that the fire which destroyed the 
property was caused by a defective gasoline lighting plant, 
which plaintiff had installed upon the premises upon which the 
store building was situated, and which was used by the plain- 
tiff in lighting said building; that the use of such lighting 
plant was prohibited by the provisions of the policy, and no per- 
mission for this use was obtained from the defendant or in- 
dorsed on the policy sued on. Third, that the plaintiff had ob- 
tained other insurance upon the property, without notice to the 
defendant and without permission so to do from defendant in- 
dorsed upon the policy.” And the only defense available to de- 
fendant was that the policy had been canceled before the fire, 
and says: “It may be conceded that, unless defendant has 
waived and is estopped to plead the defenses, each of them is a 
complete defense to an action on the policy.” And contends 
that if an insurance company, with knowledge of all the circum- 
stances attending a loss, undertakes to give specific reasons for 
denying liability, this will operate as a waiver of, or estop the 
company to assert, other causes of complaint, and the company 
cannot, when sued on a policy set up any additional grounds of 
defense than those specified. Thus if'a company sets up one 
ground of forfeiture as a defense to an action on a policy, and 
denies liability on this ground alone, it thereby waives all other 
known grounds of forfeiture or breaches of the conditions of 
the policy and cites the following cases to sustain its contention: 
Brink vs. Ins. Co., 80 N. Y. 108; Titus vs. Ins. Co., 81 N. Y. 

410; Keirnan vs. Ins. Co. 150 N. Y. 190, 44 N. E. 698; Smith 
vs. Ins. Co., 107 Mich. 270, 65 N. W. 236, 30 L. R. A. 368; Dou- 
ville vs. Ins. Co., 113 Mich. 158, 71 N. W. 517; Western & At- 
lantic Pipe Lines vs. Ins. Co., 145 Pa. 346, 22 Atl. 665, 27 Am. 
St. Rep. 703; Ga. Home Ins. Co. vs. Allen, 128 Ala. 451, 30 
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South. 537; Moore vs. Ins. Co., 38 Wash. 31, 80 Pac. 171; Mc- 
Cormick vs. Ins. Co., 163 Pa. 184, 29 Atl. 747; Johnson vs. Ins. 
Co., 1 N. D. 167, 45 N. W. 799. 

We think most of these cases are distinguishable from the 
case at bar. In Brink vs. Ins. Co., supra, defendant received 
the proofs of loss without objection, retained them, examined 
the insured in respect to them, and refused to pay the loss on 
the ground of fraud, and so declared to the insured. Thereupon 
an action was commenced. At the trial the company failed to 
prove the charge upon which it relied, and then sought to raise 
the question of the time of filing the proofs of loss. The court 
held it was estopped from so doing, and used the following lan- 
guage: “They may refuse to pay without specifying any 
ground, and insist upon any available ground; but if they plant 
themselves upon a specified defense, and so notify the assured, 
they should not be permitted to retract after the latter has acted 
upon their position as announced, and incurred expense in con- 
sequence of it. If a company intends to avail itself of the tech- 
nical objection that the proofs are not filed in time, common 
fairness requires that it should refuse to receive them on that 
ground, or at least promptly notify the assured of their deter- 
mination; otherwise the objection should be regarded as 
waived.” 

In Titus vs. Ins. Co., supra, there was a mortgage on the 
premises payable to plaintiff, who, without the knowledge of the 
insured, procured additional insurance. There was also a small 
judgment against the insured which was not disclosed in the 
application. The policy contained a provision that it should be 
void if foreclosure proceedings should be commenced against 
the insured property. The policy contained provisions for its 
renewal. After the policy was issued, and before its renewal, 
the judgment was paid. The policy contained a provision that 
the insured should, if required, submit to an examination or 
examinations under oath by any person appointed by the com- 
pany, and subscribe to such examinations when reduced to writ- 
ing. The mortgagee commenced foreclosure proceedings. The 
court used the following language: “After the fire, and after 
the defendant had notice of the proceedings, it required the in- 
sured to appear before a person appointed by it for that pur- 
pose, to be examined under the clause in the policy hereinbefore 
mentioned, and he was there subjected to a rigorous inquisitorial 
examination. It had the right to make such examination only 
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by virtue of the policy. when it required him to be examined, it 
exercised a right given to it by the policy. It then recognized the 
validity of the policy and subjected the insured to trouble and 
expense, after it knew of the forfeiture now alleged, and it can- 
not now therefore assert its invalidity on account of such for- 
feiture. * * * But it may be asserted broadly that if, in any 
negotiations or transactions with the insured, after knowledge 
of the forfeiture, it recognizes the continued validity of the 
policy, or dees acts based thereon, or requires the insured by 
virtue thereof to do some act or incur some trouble or expense, 
the forfeiture is as matter of law waived.” 

In Keirnan vs. Ins. Co., supra, the court said: “An election 
by the company to insist upon the forfeiture of a fire insurance 
policy for a breach of its conditions must be asserted within a 
reasonable time after acquiring knowledge of the breach.” In 
this case there was a chattel mortgage on a portion of the prop- 
erty. After the fire, with full knowledge of the chattel mort- 
gage, the insurer had an appraisement made which the insured 
refused to accept and brought an action on the policy. The 
court held the insurer could not set up the chattel mortgage as a 
breach of the contract. The negotiations covered considerable 
time. The defendant made an appraisement of the property de- 
stroyed, made proofs of loss, and asked plaintiff to swear to them, 
which he refused to do, and he himself made proofs of loss 
which he delivered to the defendant, who retained them several 
months made offers of settlement to the plaintiff, and raised no 
question whatever as to the chattel mortgage. The court said: 
“If the words and acts of the insurer reasonably justify the con- 
clusion that with full knowledge of all the facts it intended to 
‘abandon or not to insist upon the particular defense afterward 
relied upon’, a verdict or finding to the effect establishes a 
waiver, which, if it once exists, can never be revoked. During 
all the negotiations, there was neither act done nor word spoken 
by any officer or agent of the company indicating an intent to 
rely upon the breach of warranty, or discriminating in any way 
against the property to which the warranty related. The policy 
was treated as valid in every respect, and the only questions 
raised related to values. The preparation by the defendant of 
proois of loss, based upon the award and including the mort- 
gaged property, showed an intention to waive the forfeiture and 
to rely upon the appraisal. There was no condition suggested, 
nor right reserved, nor even an illusion made to the possibility 
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that the company might refuse to pay anything on account of 
the property in the mortgage. It did not deny its liability to 
pay for that property until after all negotiations had ceased, 
and this action was about to be commenced. The officer who 
prepared and tendered the proofs of loss represented the com- 
pany, and what he intended at the time the company is pre- 
sumed to have intended. Unless his intention was to pay the 
loss on the mortgaged property as well as the rest, why did he 
insert it in the proofs of loss? Why did he ask the plaintiff to 
swear to a loss upon property that he did not intend to pay for? 
Why did he treat one kind of property the same as another, un- 
less he intended to waive the breach of warranty? The rejec- 
tion of the proofs of loss solely for the reason that they were 
not based upon the award, without saying anything about an 
intention to forfeit, indicates that no such intention existed.” 

In Smith vs. Ins. Co., supra, the policy provided that it would 
be forfeited if mechanics be employed in building, altering, or 
repairing the within-described premises for more than fifteen 
days at any one time, or if there be kept, used, or allowed on 
the above described premises benzine, naphtha, or other ex- 
plosives. Painters were employed to paint the building, and 
used gasoline torches to burn off the old paint. The gasoline . 
used in these torches was kept in a five-gallon can in the build- 
ing. After the fire and proofs of loss the defendant refused to 
pay on account of the storage of gasoline in the building. On 
the trial the defendant attempted to set up an additional de- 
fense that mechanics were employed in repairing the building 
at the time of the fire in violation of the conditions of the policy. 
The court held it was estopped and said: “Common painters 
are not ‘mechanics’ within the meaning of such word in a policy 
which provides that the policy shall be void if ‘mechanics’ be 
employed in repairing the building for over a certain length of 
time without the consent of the insurer. * * * Where the 
insurer after thoroughly examining the loss and being aware at 
the time of the loss that painters were at work on the building, 
denies its liability solely on the ground that gasoline was stored 
in the building without its consent, it cannot set up as a defense 
that the policy was avoided by permitting painters to work on 
the building without its consent, in violation of the condition in 
the policy.” The court furthervheld: “The storage of gasoline 
in the building for the purposes aforesaid was not a violation of. 


the conditions of the poljcy.” Hence it was not necessary to a 
VOL. XXXVIII.—66. 
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decision of the case to hold that the company waived the de- 
fense that mechanics were employed on the building, and it is 
at most only a dictum. 

In Douville vs. Ins. Co., supra, the defendant pleaded the 
general issue, and gave notice that plaintiff was not the owner 
of the property described in the insurance policy; second, that 
said policy had been canceled; third, that the policy of insur- 
ance contained a statement that there was no incumbrance upon 
the property, when, in fact, there was an incumbrance of $500. 
The court held that the policy had been canceled and the de- 
fendant was not liable, but further said: ‘The record discloses 
very clearly that, whenever anything was said to any of the 
officers of the company about settling or adjusting the loss, 
they insisted the company was not liable, and assigned as a rea- 
son why it was not liable that the policy had been canceled, and 
were estopped from asserting any other defense.” And said: 
“Generally, a refusal by the company to pay, or a denial of its 
liability, before any preliminary proofs are made, as required 
on the face of a policy, whereby the insured is induced not to 
comply with the conditions of the policy in that respect, is in law 
a waiver of the conditions of the policy requiring such proofs to 
. be made.” It will be readily seen from the foregoing language 
that it has no application to the case at bar. 

In Western & Atlantic Pipe Lines vs. Ins. Co., supra, the 
company insured oil in an iron tank on the premises of the 
plaintiff which was removed a distance of 300 or 400 feet by a 
flood. The insurer resisted payment on the ground that the 
oil was not insured at the place it was destroyed. On the trial 
it attempted to introduce another defense that the plaintiff was 
not the owner of the oil. The court said: ‘The supplemental 
defense, afterward sprung upon the plaintiff, that it was not the 
owner of the oil, might well be disposed of by saying it came 
too late; but it was not necessary to decide that question, the 
jury having found that plaintiff was the owner of the oil.” 

In Georgia Home Ins. Co. vs. Allen, supra, the defendant 
pleaded a so-called “iron safe clause”, requiring the assured to 
keep a set of books and inventory securely locked in a fireproof 
safe at night and at times when the store was not actually 
opened for business. The court said: ‘‘An iron safe clause in a 
policy of insurance, requiring the assured to keep a set of books 
and inventory of the stock, which shall be kept locked in an iron 
safe at night and at other times when the store is not open for 
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business, is a valid condition and binding upon the assured, the 
breach of which will avoid the policy unless it is waived by the 
insurer.” And further said: “An adjuster of an insurance 
company, with full power to make examinations, investigations, 
and adjustments of a loss, has authority to waive the conditions 
of the policy; and if such adjuster, with full knowledge of the 
breach of the conditions of the policy of the insured, enters upon 
the investigation and adjustment of the loss, and treats the 
policy as valid and subsisting, any defense the insurance com- 
pany had to the policy, by reason of the breach of the conditions, 
will be deemed to have been waived.” 

Moore vs. Ins. Co., supra, was an accident policy. The com- 
pany refused to recognize the claim on the ground that the in- 
sured did not notify it of the injury within ten days, as pro- 
vided in the policy. The company resisted payment, and non- 
suit was granted on the ground that the insured did not furnish 
proofs of his injury within the time limited after giving notice 
to the company that he had received an injury. There was 
evidence introduced at the trial tending to show that the no- 
tice was furnished. Letters written by the company were in- 
troduced denying liability solely on the ground that notice was 
not given of the accident. Held, defendant was estopped from 
urging the defense that the plaintiff did not furnish proofs ot 
his injury within the period limited after giving notice to the 
company that he had received an injury. While this case sus- 
tains somewhat the contention of the plaintiff, we think it is 
distinguishable from the case at bar, as, by the terms of the ac- 
cident policy, proofs of injury were to be furnished after the 
insured gave notice to the company of his injury. He claimed 
to have given such notice. The company denied having re- 
ceived it and refused payment on that ground. Hence giving 
proofs of the injury when the company denied receiving any no- 
tice of it would have availed nothing. 

In McCormick et al. vs. Ins. Co., supra, the policy provided 
that the lumber covered by the insurance should not be kept 
within 300 feet of a mill. After the fire defendant’s adjuster 
visited the premises and attempted to make a settlement with 
the insured, stated that he was satisfied that the lumber was 
kept 300 feet away from the mill, but suggested that there was 
little if any lumber in the yard at the time the fire occurred. 
That thereafter defendant’s general agent wrote plaintiffs say- 
ing he could prove that none of the lumber destroyed was plain- 
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tiffs’. That plaintiffs, in answer, wrote that defendant’s adjuster 
had waived formal proofs of loss, and, if defendant was not 
satisfied with his action, to say so now, so that plaintiffs might 
put themselves in proper shape. And that the general agent 
replied that he was satisfied plaintiffs had no lumber among 
that burned and that they might sue at once. Held, a waiver 
of the space clause as a defense. Judge Mitchell, of the Penn- 
sylvania court, dissented from so much of the opinion as im- 
plicd there was any sufficient evidence of waiver. 

Johnson vs. Ins. Co. supra, was a hail insurance policy. It 
provided, among other things, that no payment would be made 
until requisite proofs, duly sworn and certified to by the assured 
and one disinterested party, were received at the office of the 
company. The plaintiff sent to defendant by registered mail a 
statement of his losses, asked to have the loss submitted to ap- 
praisers, as provided in the policy; but the defendant neglected 
to do so. The policy was in force for six months. Not having 
received any answer to his letter notifying the company of his 
loss, he caused the letter marked “Exhibit A” to be written, to 
which the letter marked “Exhibit B” is an answer. They are, 
respectively, as follows :— 

Exhibit A: “Larimore, Dakota, Dec. 16, 1885. The Dakota 
Fire & Marine Insurance Co., Chamberlain—Gentlemen: At 
the instance of Mr. W. E. Johnson, I write you in reference to 
his policy No. 514 for hail insurance in your company. Mr. 
Johnson has complied with the conditions imposed by your 
agent when here, and sent in his papers quite a long time ago. 
He also saw your general manager, Mr. English, in Grand 
Forks, about November roth last, who promised to Jet him hear 
from the company upon his return. No word has yet been re- 
ceived by Mr. J., and the time, December Ist, wherein the policy 
promised final settlement for any loss shall be made, has passed. 
Mr. Johnson is thus kept in ignorance of your intentions, and 
is without a word of any kind from you. He desires me to say, 
if settlement for his loss is not made before January Ist prox., 
he will enter suit to bring about the same. Very respectfully, 
W. N. Roach.” 

Exhibit‘B: ‘Chamberlain, Dakota, Dec. 22, 1885. W. N. 
Roach, Esq., Larimore, Dakota—Dear Sir: Replying to yours 
of the 16th inst. in regard to loss under policy 514, issued to W. 
E. Johnson, we beg to say we are in possession of some facts in 
regard to this insurance which, unexplained, would lead us to 
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reject the loss, and resist its payment in court, if necessary, 
though this position we do not yet take, and hope we shall not 
be compelled to. Will give you a definite answer as soon as, 
in due course of mail, we can receive answer to letter already 
written for further information in reference to this case. We 
do not ask you to wait on us, but suggest that, upon receipt of 
information above referred to, if our attorney advises us that 
we are probably liable, or even that he is in doubt as to our 
liability, we shall at once adjust and pay the loss. Yours truly, 
A. G. Kellam.” 

The defendant did nothing further, and, on suit being brought, 
set up as defense failure to make proof of loss. Held, the let- 
ter of December 22d, marked “Exhibit B”’, was a waiver. 

We think the correct rule is laid down in Cooley’s Briefs on 
Insurance, vol. 3, p. 2681, Judge McClain on Fire Insurance, 
and Kerr on Insurance, as hereinafter quoted: “As stated, it 
is essential that an insurer shall have knowledge of the grounds 
of forfeiture not relied on in denying liability on specified 
grounds, if the action of the insurer is to be regarded as a 
waiver of the unassigned grounds. And it is also essential that 
the unassigned grounds be such that they could have been 
remedied or obviated had the insured known that the insurer 
intended to rely thereon, and that the insured was so far mis- 
led or lulled into security by the silence as to such grounds that 
to enforce them subsequently would be unfair or unjust, as the 
whole doctrine depends on estoppel, the important feature of 
which is loss or injury to the other party by the act of the party 
to be estopped.” Judge McClain, of the Iowa Supreme Court, 
says in his article on Fire Insurance (19 Cyc. 793): “It has been 
generally held that if the insured, after a loss has occurred, 
claims a forfeiture for noncompliance with certain conditions of 
the policy, it cannot be heard afterward to assert further or dif- 
ferent breaches as a defense. The authorities are by no means 
unanimous. Other holdings are more in accord with general 
principles of contract and estoppel in holding that the assertion 
of a forfeiture upon one ground does not, in the absence of an 
affirmative statement that other breaches are not claimed, 
amount to a waiver of a right to set up such further breaches.” 
Kerr on Ins. 706, says: “The doctrine of waiver, as asserted 
against insurance companies, in connection with insurance con- 
tracts, to avoid the strict enforcement of conditions contained 
in their contracts, is only another name for the doctrine of es- 








996 Insurance Law Journal. [Sept., 1909 


toppel. It can only be invoked where the conduct of the com- 
panies has been such as to induce action in reliance upon it, 
and where it would operate as a fraud upon the assured if they 
were allowed to disavow their conduct and enforce the condi- 
tions. To a just application of this doctrine it is essential that 
the party sought to be estopped from denying the waiver 
claimed, should be shown to have been apprised of all the facts, 
prior to or at the time of the alleged waiver.” The following 
are some of the authorities that tend to sustain this rule: 
Northern Ins. Co. vs. Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 
L. Ed. 213; Smith vs. Continental Ins. Co., 6 Dak. 433, 43 N. 
W. 810; Hubbard vs. Mutual Reserve Life Ins. Co. (C. C.) 80 
Fed. 681; Ins. Co. vs. Wolff, 95 U. S. 326, 24 L. Ed. 387; St. 
Onge vs. Ins. Co. (C. C.) 80 Fed. 703; Devens vs. Ins. Co., 83 
N. Y. 168; Weed vs. Ins. Co., 116 N. Y. 106, 22 N. E. 229; 
Gibson Electric Co. vs. Ins. Co., 159 N. Y. 418, 54 N. E. 23; 
Everett vs. Ins. Co., 142 Pa. 332, 21 Atl. 819; McCormick vs. 
Ins. Co., 163 Pa., 184, 29 Atl. 744; Cassimus vs. Ins. Co., 135 
Ala. 256, 33 South. 163; Robinson vs. Ins. Co., 135 Ala. 650, 34 
South. 18; Thompson vs. Ins. Co., 11 N. D. 274, 91 N. W. 75, 
s. c. 13 N. D. 444, tor N. W. 900; Vandervolgen vs. Ins. Co., 
123 Mich. 291, 82 N. W. 46; Keet-Rountree Dry Goods Store 
vs. Ins. Co., 100 Mo. App. 504, 74 S. W. 469; Kerr on Ins. pp. 
714-716, and cases cited; Clements on Ins. pp. 436, 437. Kerr 
on Ins. p. 715, supra, says: “The rule is that, when an insur- 
ance company becomes aware that all rights under a policy have 
been lost, it cannot, for an indefinite period, disguise its purpose 
to resist payment of the loss by affirmative action which would 
lead the insured to believe that it admits its liability, and intends 
to discharge it. Thus an adjustment of a loss with full knowl- 
edge by the insurer of the violations of a condition of the policy, 
and without notifying the insured of an intention to insist upon 
the forfeiture, is a waiver of its rights to assert the forfeiture; 
and the collection of a premium for the insurance covering the 
loss; and the requirement of original proofs of loss, or the 
amendment of defective proofs; and a demand for arbitration.” 

In Insurance Co. vs. Wolff, supra, the United States Supreme 
Court, through Mr. Justice Field, said: “The doctrine of 
waiver, as asserted against insurance companies to avoid the 
strict enforcement of conditions contained in their policies, is 
only another name for the doctrine of estoppel. It can only be 
invoked where the conduct of the companies has been such as 
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to induce action in reliance upon it, and where it would operate 
as a fraud upon the assured if they were afterward allowed to 
disavow their conduct and enforce the conditions.” 

In Devens vs. Ins. Co., supra, there was insurance on a boat. 
There was a breach of warranty, in that the owners kept it at a 
different place than that specified in the policy. The captain, 
while heating pitch, set the boat on fire. When proof of loss 
was presented to the defendant, it refused to pay on the ground 
that the fire was caused by the carelessness of the captain of 
the boat. On the trial it relied on the breach of warranty. 
Held, not an estoppel. In speaking of Brink vs. Ins. Co., cited 
by respondent, Judge Andrews said: “The doctrine of waiver 
was, we think, properly applied in that case; but it should not 
be extended as to deprive a party of his defense, merely be- 
cause he negligently or incautiously when the claim is first pre- 
sented, while denying his liability, omits to disclose the ground 
of his defense, or states another ground than that upon which 
he finally relies. There must in addition be evidence from which 
the jury would be justified in finding that with full knowledge 
of the facts there was an intention to abandon, or not to insist 
upon the particular defense afterward relied upon, or that it was 
purposely concealed under circumstances calculated to, and 
which actually did, mislead the other party to his injury.” 

In Cassimus vs. Ins. Co., supra, the insurance was on a stock 
of merchandise. The policy provided, among other things, that, 
if gasoline was stored in the premises, it vitiated the insurance, 
or if anything was kept on the premises that tended to increase 
the hazard. Upon receipt of proof of loss, the company denied 
liability on one ground, and when suit was commenced defended 
on two. The Supreme Court of Alabama said: “The fact that 
the defendant, upon the receipt of notice and proof of loss denied 
any liability under the policy, stating at the time wherein its 
conditions had been violated in only one particular, did not pre- 
vent it from afterward setting up in defense other and different 
breaches of the conditions of the policy, when it is not shown 
that the plaintiff was misled to his injury by the claim of non- 
liability on the particular ground stated.” 

Thompson vs. Life Ins. Co., supra, was an action on a life 
insurance policy. The court said: “Waivers are sustained be- 
cause the insured has been misled to his prejudice.” 

In most of the cases cited by respondent the insurance com- 
panies, after the fire, by their acts led the insurer to believe that 
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they were liable and intended to pay the loss. The case of 
Smith vs. Ins. Co. tends to sustain respondent’s contention; 
but, as hereinbefore stated, it was not necessary to decide the 
question of estoppel in that case, and it seems to have been at 
least partially overruled by the latter case of Vandervolgen vs. 
Ins. Co., 123 Mich. 291, 82 N. W. 46. It is plain to us that the 
plaintiff cannot prevail in this action. It could not have been 
misled by the letter of the defendant. Its position was in no 
way changed by such letter. The plaintiff previously procured 
the additional insurance, had removed the property, and in- 
stalled the gasoline plant, which caused the fire. Defendant at 
the time it wrote the letter assumed that the policy had been 
canceled, and if it had been, of course, it was not liable. At the 
commencement of this action it appeared from the complaint 
that the plaintiff had no knowledge of the cancellation or at- 
tempted cancellation of the policy of insurance by defendant. 
This the defendant was not aware of at the time it wrote the 
letter returning the proofs of loss. Hence it was not estopped 
from pleading its other defenses which the plaintiff concedes 
made the insurance void, but insists that defendant is estopped 
from making these defenses by reason of the letter hereinbe- 
fore mentioned. We think not. It at all times denied its lia- 
bility, and plaintiff has in no way been misled by any act or 
statement of the defendant. It has done nothing under the 
policy; has exercised no right by virtue of it; nor has it re- 
quired the plaintiff to perform any act which it was required by 
virtue of the policy to perform. The policy was void before the 
fire occurred and was void by acts knowingly committed by 
plaintiff; and the letter of defendant denying liability on the 
ground that the policy had been canceled did not revive it. If 
D. P. Robinson had carried out the instructions of the plaintiff 
and obtained from the defendant an indorsement on the policy, 
consenting and providing that the said policy of insurance should 
cover the building and personal property therein described, at 
its then location on lots 11 and 12, in block 11, of the new town 
of Garrison, would not have helped the plaintiff in this action, 
as the plaintiff never asked for any permission to obtain addi- 
tional insurance or to use the gasoline lighting plant, which 
caused the fire. If the defendant had made the indorsement as 
the plaintiff intended it should, it would have known that the 
policy was not canceled, and could, if it desired, have defended 
any action brought against it on the ground that it had not 
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given plaintiff permission to obtain additional insurance or in- 
stall the gasoline lighting plant. 

The District Court of Grand Forks County will reverse its 
judgment and enter a judgment dismissing the complaint. ° All 
concur. 

Morgan, C. J., not participating. Chas. A. Pollock, Judge of 
the Third Judicial District, sitting by request. 


SUPREME COURT OF CALIFORNIA. 


CLAYBURGH 
v8. 


AGRICULTURAL INS. CO. oF WaTERTOWN, 
N. Y. (S. F. 4,862.)* 


FIRE INSURANCE—“FALLEN BUILDING” CLAUSE. 

The clause in a fire policy, “If a building or any part thereof fall’, ex- 
cept as the result of fire, insurance shall cease, is properly inter- 
preted by the instructions, taken as a whole, that the meaning of 
the language is that the building must have fallen in whole or in 
part to such an extent that its integrity as a building was destroyed 
or substantially impaired; that insured could recover if the build- 
ing was substantially in its entirety, and not materially impaired 
after the falling of parts shown to have fallen; and that the insured 
was not entitled to verdict unless the substantial integrity of the 
building was impaired to such an extent as to render it unsuitable 
for use as an entire building, or unless the falling of the parts that 
fell exposed the interior of the building or its contents to the in- 
clemency of the weather, or rendered the building or its contents 
more easily subject to ignition by fire, and thereby materially im- 
paired the building as a building. 


” (For other cases, see Insurance, Cent. Dig. § 749; Dec. Dig. § 324.] 


In Bank. Appeal from Superior Court, City and County of 
San Francisco; John Hunt, Judge. 

Action by Simon Clayburgh against the Agricultural Insur- 
ance Company of Watertown, N. Y. Judgment for plaintiff. 
Defendant appeals. Affirmed. 


GoopFELLOW & EELLS, T. C. CooGan, H. B. M. MILLER, 
for Appellant. 

NAPHEALY & FREIDENRICH, for Respondent. 

* Decision rendered, June 18, 1909. 102 Pac, Rep. 812. 
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SLoss, J. 

Action to recover $6,000 on a policy of fire insurance cover- 
ing a building in the city of San Francisco. Upon a trial before 
a jury, the plaintiff recovered a verdict for the amount claimed. 
The defendant appeals from the judgment entered upon the ver- 
dict, and from an order denying its motion for a new trial. 
There was no denial of the fact that the insured building had 
on the 19th day of April, 1906, been totally destroyed by fire, 
and that by its destruction plaintiff had suffered damage to an 
amount exceeding his insurance. The only defense was that 
on the 18th day of April, 1906, a part of the building had fallen 
as a result of the earthquake occurring on that day. The policy 
contained this provision: “If a building or any part thereof 
fall, except as the result of fire, all insurance on such building 
or its contents shall immediately cease.” 

The subject of the insurance was a five-story brick building 
on the southerly line of Geary Street, leased to a firm which oc- 
cupied the whole of it as an art store. The defendant introduced 
in evidence a photograph of the building, taken on the morning 
of April 18th, from some point in a structure on the opposite 
side of the street. This photograph, taken after the occurrence 
of the earthquake, and before fire had attacked the building, 
showed that there had been some injury to plaintiff’s building. 
The upper part of the walls had been shaken down to such an 
extent as to expose to sight the uprights supporting what ap- 
peared to be the roof of the building, and to allow a view 
across the top of the building between these supports. The 
testimony of witnesses was offered to show that the photograph 
fairly represented the condition of the building. On behalf of 
plaintiff, there was evidence to the effect that the flat surface 
over the building, shown on the photograph, was not, in reality, 
the roof, but was merely a tin deck, built some three or four 
feet above the roof, and that its sole purpose was to provide an 
air space over the fifth story, in which the tenants were con- 
ducting operations for which they required an even tempera- 
ture. It was, as explained by one of the members of the firm 
occupying the premises, “a superstructure that has nothing to 
do with the building, but was simply put there at our sugges- 
tion by the architect when the building was built for us.” This 
witness testified, further, that he had gone through the building 
after the earthquake, and had, found the interior perfectly in- 
tact. No part of any wall or of the roof was broken from the 
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fifth floor to the basement. Nothing had fallen except the cor- 
nice and a portion of the fire wall, which was located above the 
roof, to and beyond the tin deck. No part of the interior of 
the building was exposed to the elements, and the tenants 
“could have gone right on” with their business. The architect 
who had designed the building testified, as did the witness just 
referred to, that the construction above the fifth floor—i. e., the 
fire deck and the walls surrounding it—was not an essential 
part of the building. 

The court gave to the jury the following instructions :— 

“(1) By the terms of the policy of insurance in this case it 
is provided that if the insured building or any part thereof fall, 
except as the result of fire, the insurance thereon immediately 
ceases. As to what constitutes a falling of the building within 
the meaning of this clause, I charge you that the meaning of 
the language is that the building must have fallen in whole or 
part to such an extent that its integrity as a building was de- 
stroyed or substantially impaired. 

“(2) If you find from the evidence that the building was sub- 
stantially in its entirety, and not materially impaired after the 
falling of such parts thereof which the evidence shows to have 
fallen, then your verdict should be for the plaintiff. 

“(3) Defendant is not entitled to a verdict in this case unless 
you find from the evidence that the substantial integrity of the 
building was impaired to such an extent as to render it unsuit- 
able for use as an entire building, or unless the falling of such 
parts as you shall find did fall exposed the interior of the build- 
ing or its contents to the inclemency of the weather or render 
the building or its contents more easily subject to ignition by 
fire, and thereby materially impairing the building as a build- 
ing.” 

If these instructions correctly defined the clause of the policy 
relied on it cannot be doubted that the jury was warranted by 
the evidence in finding that there had not been such a falling of 
any part of the building as to terminate the insurance. It was 
for the jury to pass upon the credibility of the witnesses, and to 
draw any reasonably permissible inferences from their testi- 
mony. The showing made by plaintiff, if accepted as true, fur- 
nished a sufficient basis for the conclusion that no part of the 
building proper had fallen, but that the only damage was to a 
false roof or superstructure, which did not form an essential 
or integral portion of the edifice. 
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We have no doubt that these instructions, taken as a whole, 
properly interpreted the clause upon which the defense was 
rested. The language employed in the policy is to be given a 
reasonable construction, in view of the purposes, as well of the 
entire contract, as of the particular condition under discussion. 
The general object of the policy is to indemnify the insured 
against loss or damage by fire. The company, agreeing to fur- 
nish this indemnity in return for a certain premium, seeks to 
limit its risk by various provisions. Generally speaking, their 
purpose is to avoid liability in the event of the occurrence of 
circumstances which would naturally tend to increase the haz- 
ard beyond that which was in the contemplation of the parties 
when the insurance was effected. The insurer seeks to guard 
itself against liability in the event that the condition of the in- 
sured property should so change that the risk upon such prop- 
erty in its altered condition would presumably not have been 
assumed for the premium paid. Cf. Goorberg vs. Western As- 
sur. Co., 150 Cal. 510, 515, 89 Pac. 130, 10 L. R. A. (N. S.) 876, 
119 Am. St. Rep. 246. One of these provisions is the “fallen 
building” clause. The reason for its insertion in a policy is to 
be found in the knowledge of the fact that a building which has 
fallen or has suffered the loss of so material a part as to afford 
a more ready means of access to flames is more likely to burn 
than one which is intact. The fall of a trivial or minute part 
of a building may, however, occur without increasing the haz- 
ard in the slightest degree. It is not to be supposed that the 
parties intended to contract that such fall should avoid the 
policy. Whether there has been a fall of a part of the building, 
within the meaning of the policy, will depend upon the extent 
and character of the portion. . 

These views are, in substance, in accord with those announced 
in all the cases in which this clause has received consideration. 
In Nelson vs. Traders’ Ins. Co., 181 N. Y. 472, 74 N. E. 421, 
the court said: “The meaning of the clause in question, when 
reasonably interpreted, is that the insurer is excused from its 
obligation by either the fall of the building as a structure, or of 
such a substantial and important part thereof as impairs its 
usefulness as such and leaves the remaining part of the building 
subject to an increased risk of fire.” “The falling’, it is said in 
Home Mut. Ins. Co. vs. Tompkies & Co., 30 Tex. Civ. App. 
404, 71 S. W. 812, Id., 96 Tex. 187, 71 S. W. 814, “must be of 
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some material or substantial part of the building”. See, also, 
L. & L. F. I. Co. vs. Crunk, 91 Tenn. 376, 23 S. W. 140. 

The instructions given in this case fairly left to the determina- 
tion of the jury the question of fact in issue; i. e., whether 
there had been a fall of a material or substantial part of the 
building. It is urged that the first instruction above quoted is 
virtually the same as that declared to be erroneous in Home, 
etc., Co. vs. Tompkies, supra. The charge there was that the 
falling must be of “such an integral part of the building as a 
whole, as that the falling of the same would destroy the distinct- 
ive character of the structure”. This was held to require the 
insurer to show a case in which “the structure could no longer 
be considered a building, but only débris or ruins”. Here, how- 
ever, the instruction went further. It included in its definition, 
not only the destruction, but the substantial impairment of ‘the 
integrity of the building. Furthermore, the third instruction so 
limited and explained the expressions used in the earlier in- 
structions that the charge, as a whole could not have been un- 
derstood as declaring the rule denounced in the Tompkies Case. 

The judgment and the order appealed from are affirmed. 

We concur: Angellotti, J.; Melvin, J.; Henshaw, J.; Lori- 


gan, J. 


0 


SUPREME COURT OF CALIFORNIA. 


McCOLLOUGH 
v8. 


HOME INS. CO. or New York. (L. A. 2,244.)* 


“UNCONDITIONAL AND SOLE OWNERSHIP” OF PROPERTY 


A vendee in possession under a. contract not signed by him, but refer- 
ring to an application to purchase signed by him, was within the 
rule that the holder of an equitable title is the “unconditional and 
sole owner” within the meaning of that condition in a policy of 
insurance. 

[For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.] 

[For other definitions, see Words and Phrases, vol. 8, pp. 7154-7155.] 


PROOF OF LOSS—WAIVER BY AGENT. 


Where an insurance company had actual notice of loss four days after 
the fire, and insured had an interview with an adjuster within the 
sixty days allowed for proof, and the adjuster:stated that, while 

a ea ee ee eee ane ee 


% Decision rendered, June 16,1909. 102 Pac, Rep. 812. 
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sworn proofs ought to be made, it was not actually necessary, and 
that he would settle just the same, and the company did not deny 
liability until after the sixty days, there was a waiver of the re- 
quirement of sworn proofs. 


ie one cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
558. 


PROOF OF LOSS—WAIVER. 


An agreement signed by insured reciting that any action taken by the 
company in investigating the cause of fire and ascertaining the 
amount of loss should not waive any of the conditions of the policy 
did not apply to affirmative representations to the insured that he 
need not furnish sworn proofs of loss. 


ane aad cases, see Insurance, Cent. Dig. §§ 1406-1409; Dec. Dig. § 
561.] 


WAIVER--POWER OF AGENT—PROVISION OF POLICY. 


The clause of a policy providing that no officer or agent, or other rep- 
resentative of the company shall have power to waive any condi- 
tion of the policy except such as may be indorsed thereon or added 
thereto has no reference to those stipulations which are to be per- 
formed after a loss has occurred, such as giving notice and furnish- 
ing proofs. 


[For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.] 


Department 1. Appeal from Superior Court, Los Angeles 
County; Curtis D. Wibur, Judge. 

Action by C. M. McCollough against the Home Insurance 
Company of New York. From a judgment for plaintiff, and 
from an order denying a new trial, defendant appeals. Affirmed. 


Kemp & Couuikr, for Appellant. 

C. W. PENDLETON, for Respondent. 

SLoss, J. 

On July 31, 1905, the defendant issued to plaintiff a policy of 
fire insurance in the sum of $3,000. Of this amount $2,000 was 
on a frame building, and $1,000 on household furniture and ef- 
fects contained therein. The building and contents were de- 
stroyed by fire, and this action was brought on the policy. The 
plaintiff had judgment for $2,650, with interest and costs, and 
defendant appeals from the judgment and from an order deny- 
ing its motion for a new trial. The appellant bases its position 
upon two clauses of the policy, one relating to the title of the 
insured, and the other to the furnishing by him of sworn proofs 
of loss within a certain time. 

1. The policy provided that it should “be void ** * if 
the interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on 
ground not owned by insured in fee simple”. The court found, 
following the allegations of the complaint, that, before the policy 
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was issued, the plaintiff fully stated and disclosed to the de- 
fendant and its agents the nature and character of his interest 
in said land—i. e., that he held the land under a contract of pur- 
chase was paying for the same upon installments, and did not 
yet have a deed—and found, further, that at all times since the 
issuance of the policy the plaintiff had been the sole and ex- 
clusive owner of the building and the land, “except as afore- 
said”. These findings, in so far as they import either a compli- 
ance with the terms of the policy, or a waiver of a breach, are 
attacked as unsupported by the evidence. 

The facts shown in connection with plaintiff's interest in the 
property were these: On April 22, 1904, the Golden State 
Realty Investment Company, a corporation, was the owner of 
the land, described as lots 62 and 63 in the Watts Junction 
Tract. On that day it issued to plaintiff two papers, similar in 
form, referring to lots 62 and 63, respectively. Each acknowl- 
edged the receipt from plaintiff of $3, “as a deposit to secure” 
the lot described, and went on to state that the deposit was ac- 
cepted as rent of said property for one week, that plaintiff was 
to pay the further sum of $1.50 as weekly rent for ninety-seven 
weeks, and that upon payment of said sums, and the further 
sufn of $1.50, the Golden State Company would convey the 
property, free and clear of incumbrance, to plaintiff. The con- 
tracts contained a provision for forfeiture in the event of a de- 
fault in payment for four weeks. At the date of the issuance of 
the policy, July 31, 1905, the plaintiff had made fifty-six weekly 
payments on each of the contracts. Subsequently the remain- 
ing payments were made and the property conveyed to plain- 
tiff. The building on the land was erected by plaintiff, and was 
occupied by him. 

The papers issued by the Golden State Company bore the 
designation “Lease Contract”. Notwithstanding this, and the 
further fact that the weekly payments were described as “rent”, 
there can be no doubt that the instruments were in fact not 
leases, but contracts of sale. Parke, etc., Co. vs. White River 
L. Co., tor Cal. 37, 35 Pac. 442; Parke, etc., Co. vs. White 
River L. Co., 110 Cal. 658, 43 Pac. 202; Holi Mfg. Co. vs. Ew- 
ing, 109 Cal 353, 42 Pac. 435. The clause of the policy provid- 
ing that it shall be void if the insured’s interest is other than 
sole and unconditional ownership, or the subject be a building 
on ground not owned by the insured in fee simple, is designed 
to remove from him the temptation to profit by the willful de- 
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struction of property not entirely owned by him. Imperial Fire 
Ins. Co. vs. Dunham, 117 Pa. 460, 12 Atl. 668, 2 Am. St. Rep. 
686. “It therefore follows that the clause is in most cases held 
to refer to the character and quality of the tithe—to the actual 
and substantial ownership, rather than to the strictly legal title.” 
2 Cooley, Ins. 1369. An equitable title in the insured is a suf- 
ficient compliance with the condition in question. A vendee in 
possession of property under a valid contract of purchase which 
he is entitled to enforce specifically is the holder of such equi- 
table title. Id. 1376. And the great weight of authority sup- 
ports the proposition that such vendee is the “sole and uncon- 
ditional owner” within the meaning of the policy, even though 
a portion of the purchase price may yet remain unpaid. Id.; 
Pennsylvania F. I. Co. vs. Hughes, 108 Fed. 497, 47 C. C. A. 
459; Phenix Ins. Co. vs. Kerr, 129 Fed. 723, 64 C. C. A. 251, 
66 L. R. A. 569; Loventhal vs. Ins. Co., 112 Ala. 108, 20 
South. 419, 33 L. R. A. 258, 57 Am. St. Rep. 17; Dupreau vs. 
Hib. dns. Co., 76 Mich. 615, 43 N. W. 585, 5 L. R. A. 671; Pel- 
ton vs. Westchester F. I. Co., 13 Hun, 23, affirmed 77 N. Y. 
605; Imperial Ins. Co. vs. Dunham, supra; Franklin F. I. Co. 
vs. Crockett, 7 Lea (Tenn.) 725; Johannes vs. Standard Fire 
Office, 70 Wis. 196, 35 N. W. 298, 5 Am. St. Rep. 159. This 
doctrine would not apply to the case of one in possession of 
land under a mere option, which does not bind him to make the 
payments or to complete the purchase. Phenix Ins. Co. vs. 
Kerr, supra. Here, however, while the instruments executed 
by the Golden State Company were not signed by the plaintiff, 
they referred to and incorporated a prior application signed by 
him, and we think the contract and application, read together, 
did amount to an agreement on McCollough’s part to purchase 
and pay for the property. Under the facts shown there was, 
therefore, no breach of the condition of ownership, and there is 
no occasion to consider whether the evidence supports the find- 
ing of a waiver of the supposed breach. 

2. The policy contained the usual clause requiring the in- 
sured to furnish sworn proofs of loss within sixty days after the 
fire. This condition was not complied with but the court found, 
following plaintiff’s averment, that oral notice and proof were 
given by plaintiff within four days after the fire, and that the 
defendant then and there waived written notice and proof. 
There was evidence to the effect that within the sixty days al- 
lowed for proofs the plaintiff had an interview with one Layng, 
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an adjuster for the company; that at this interview Layng and 
he went over the items of loss claimed in an effort to arrive at 
the value of the property destroyed; and that at this time 
Layng stated to plaintiff that the proof “ought to be sworn to, 
but it was not necessary. * * * He said it didn’t make any 
difference; he would go ahead and settle just the same”. The 
plaintiff testified that he failed to make formal proofs because 
of these statements. At various times thereafter McCollough 
and Layng had discussions regarding the amount of loss, but 
no denial of liability was made by the company until more than 
sixty days had elapsed from the time of the fire. 

The court was fully justified in finding from this evidence that 
the company had waived the requirement of written and sworn 
proof of loss. 4 Cooley’s Briefs on Ins. 3483, 3487, 3490, 3511, 
and cases cited; May on Ins. § 468; Williams vs. Ins. Co., 54 
Cal. 442, 448, 35 Am. Rep. 77; Carroll vs. Ins. Co., 72 Cal. 297, 
13 Pac. 863. The clause of the policy providing that no officer, 
agent, or other representative of the company shall have power 
to waive any condition of the policy except such as may be in- 
dorsed thereon or added thereto “has no reference to those 
stipulations which are to be performed after a loss has occurred, 
such as giving notice and furnishing preliminary proofs”. 
Wheaton vs. Ins. Co., 75 Cal. 415, 428, 18 Pac. 758, 764, 9 Am. 
St. Rep. 216; Franklin F. I. Co. vs. Ice Co., 36 Md. 102, 11 
Am. Rep. 469; 4 Cooley, Ins. 3503, and cases cited. Further- 
more, this provision itself may be waived by certain officers or 
agents (Carroll vs. Girard F. I. Co., supra; Arnold vs. Ins. Co., 
148 Cal. 660, 84 Pac. 182; Mackintosh vs. Ins. Co., 150 Cal. 
440, 89 Pac. 102, 119 Am. St. Rep. 234), or the company may be 
estopped fom relying on it (Blake vs. Exchange Mut. Ins. Co., 
12 Gray [Mass.] 265). : 

The appellant relies upon a “nonwaiver agreement” signed 
by McColiough during the pendency of his negotiations with 
Layng. This paper provided that “any action taken by said 
party of the second part (the company) in investigating the 
cause of fire or investigating and ascertaining the amount of 
loss and damage * * * shall not waive or invalidate any of 
the conditions of the policy”. This agreement has no bearing 
upon the question before us. It has no reference to affirmative 
representations calculated to lead the insured into the belief that 
written proofs would not be required. A statement that such 


proofs were not necessary is no part of action by the company 
VoL. XXXVIII.—67. 
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“in investigating the cause of fire or ascertaining the amount of 
loss”. 

In view of what we have said, none of the other assignments 
of error are of sufficient importance to merit particular discus- 
sion. 

The judgment and order appealed from are affirmed. 

We concur: Angelotti, J.; Shaw, J. 


SUPREME COURT OF KANSAS. 


GERMAN-AMERICAN INS. CO. oF NEw York 
v8. 


DARRIN.* 


FIRE POLICY—CONTRACT. 


It is the duty of a fire insurance company, which accepts a signed ap- 
plication for insurance written on a blank furnished by the com- 
pany, which provides that it shall be the basis on which insurance 
is to be effected, to write the policy in accordance with the applica- 
tion. 


[For other cases, see Insurance, Dec. Dig. § 133.] 


FIRE POLICY—CONTRACT—IRON SAFE CLAUSE. 


If, in such an application, the applicant state that he will agree care- 
fully to preserve his last inventory in an iron safe at night, or in 
some place secure against fire in another building, the company is au- 
thorized to insert an iron safe clause in the policy extending to the 
last inventory only and not also to the books of account. 


[For other cases, see Insurance, Dec. Dig. § 133.] 


POLICY—CONFORMITY TO APPLICATION— PRESUMPTION. 

The recipient of a policy issued in response to an application of the 
character described may assume that the company has discharged 
its duty and has written the policy on the basis of the application, 
and he is not obliged to read the policy to see if it conforms to the 
application. 


[For other cases, see Insurance, Dec. Dig. § 133.] 


CONTRACT—APPLICATION. 


If such an application be received and retained by the company, and a 
policy be written and delivered, and the premium be paid by the 
applicant and kept by the company, a binding contract of insurance 
is effected on the basis of the application. 

[For other cases, see Insurance, Dec. Dig. § 136.] 


% Decision rendered, July 3, 1909. 103 Pac. Rep. 871. Syllabus by the Court. 
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CONTRACT—REFORMATION. 


If, through inadvertence, mistake, or design, such a policy be written 
on a basis different from that contained in the application, it may 
be reformed to correspond with the application. 


[For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.] 


Error from District Court, Linn County; W. L. Simons, 
Judge. 

Action by C. M. Darrin against the German American In- 
surance Company of New York. Judgment for plaintiff, and 
defendant brings error. Affirmed. 


FyKE & SNIDER, for Plaintiff in Error. 
Noau L. Bowman, for Defendant in Error. 


BurcH, J. 

The plaintiff, who lives at Farlinville, desiring to insure his 
stock of merchandise against loss by fire, had a conversation 
on the subject by telephone with the defendant’s agent, who 
lives at Mound City. As a result, on the next day the agent 
sent to the plaintiff by messenger a written application for in- 
surance which was duly filled out, signed, and returned, and a 
policy was issued insuring the property for one year from the 
11th day of October, 1905, at noon. On November 17th follow- 
ing property was destroyed by fire. On November 18th the 
plaintiff called upon the agent, paid the premium, and took with 
him, the policy, which had remained at the agent’s office. Later 
the defendant’s adjuster called for the plaintiff’s last inventory 
and books of account. The books of account could not be pro- 
duced because they had not been kept in an iron safe, or in an- 
other building secure from fire, and had been burned. The in- 
ventory had been securely preserved in another building, and 
consequently was duly exhibited. The defendant kept the pre- 
mium, but denied liability on account of the breach of a condi- 
tion contained in a rider attached to the policy, the essential 
portions of which read as follows: “It is expressly stipulated 
that ‘the assured shall take an inventory of the stock hereby 
covered at least once a year during the life of this policy, and 
shall keep books of accounts correctly detailing purchases and 
sales of said stock, and shall keep said inventory and books 
securely locked in an iron safe, or in some place secure against 
fire in another building during the hours said store is closed 
for business, and in case of loss the assured agrees and cove- 
nants to produce such books and inventory, and in the event 
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of failure to produce the same on demand, this policy shall be 
null and void, and no suit or action at law shall be maintained 
thereon for sucn loss. * * * Reference being herein had to 
original application on file, signed by the assured, which is 
hereby made a part of this policy and a warranty on the part of 
the assured. Attached to and forming part of policy No. 592 
of the German American Insurance Company of New York.” 

The material parts of the application thus made a part of the 
policy read as follows :— 

“(1) Inventory of Stock. (a) Do you take an itemized in- 
ventory annually? Yes (b) When was your last inventory 
taken? September 20, 1904. (c) Amount of last inventory, ex- 
clusive of book accounts or personal property not kept in stock 
for sale (give dollars and cents)? About $1,680.00. (d) Is your 
stock uniformly inventoried at cost prices, as shown by your 
bills of purchase? Yes. (e) Will you agree to carefully pre- 
serve the last inventory in an iron safe at night, or in some 
place secure against fire in another building? Yes. 

“(2) Books of Account. (a) Do you keep a systematic set 
of books? Yes. (b) Do they show your daily sales for cash and 
for credit? Yes. (c) What are your average annual sales for 
cash? $5,000.00; for credit, $1,000.00. 

“(3) Historical. (a) Did you start with a new stock bought 
from jobbers direct? No. (b) If not, from whom was your ori- 
ginal stock bought, and when? From D. D. Patterson, Septem- 
ber 2, 1904. (c) What was the amount of the consideration? 
$1,468.00. (d) Was the consideration in cash or trade? (State 
particulars.) Cash. 

“And the said applicant hereby covenants and agrees to and 
with the said German American Insurance Company that the 
foregoing is a just, true, and full exposition and statement con- 
cerning the property to be insured, being the basis on which 
insurance is to be effected, and a continuing warranty on the 
part of the applicant.” 

The plaintiff did not see the policy until after the fire, and did 
not know of the condition relating to preservation of books of 
account until the adjustment. In an action on the policy, the 
“iron safe clause” of the rider was reformed to correspond with 
the application, and the plaintiff recovered. The defendant 
prosecutes error. 

The iron safe clause in a fire insurance policy is usually held 
to be a promissory warranty which must be strictly performed. 
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19 Cyc. 761. This court has decided that it is valid, and that 
compliance with it is a condition precedent to recovery in case 
of loss. Ins. Co. vs. Knerr, 72 Kan. 385, 83 Pac. 611. The 
clause, however, relates to a collateral matter wholly outside 
the contract of indemnity. It is the product of the insurer’s 
ingenuity, who formulates its terms, and chooses the method 
of bringing it into the contract. It is imposed upon the insured 
without consideration moving to him, is inserted for the speciai 
benefit of the insurer, and works a forfeiture in case of non- 
compliance with it. Whenever therefore it becomes the subject 
of judicial consideration, it will be treated according to the 
well-known disposition of the courts to make the main con- 
tract prevail; and no zeal will be displayed to aid an attempt to 
inject the clause into a policy or to prefer a stronger over a 
weaker one. 

The application was the plaintiff's proposal for insurance, sub- 
ject to acceptance or rejection by the defendant and its func- 
tion was to state definitely the terms of the contemplated con- 
tract so far as they were specified. The application itself ex- 
pressly provided that it was the basis on which the insurance 
was to be effected. In the application the defendant required 
the plaintiff to commit himself in advance respecting the sub- 
ject which the iron safe clause embraces, and presumably cov- 
ered the whole matter to its entire satisfaction. The object 
was, of course, to be in a position to decline the risk if the plain- 
tiff did not answer the question propounded to him to the de- 
fendant’s liking, and if he did to make his answer the basis of a 
promissory warranty in the policy. By his answer, and the 
terms of the application, the plaintiff did clearly authorize an 
iron safe clause extending to the last inventory to be inserted 
in the policy; but he did not authorize one extending also to 
books of account. The defendant could not change this basis 
of contract, substitute another in its stead, and thereby bind the 
plaintiff without his knowledge or assent. As to all terms and 
conditions not made the subject of previous stipulation, the 
plaintiff had the right to assume and was bound to know, that 
the policy would be in the usual form issued by the defendant ; 
but, when the defendant had insisted upon an understanding 
with him in advance upon the subject-matter of an iron safe 
clause, he had the right to take it for granted that the policy, if 
issued, would be written on the stated basis, and it was the plain 
duty of the defendant so to write it or to reject the application 





1012 Insurance Law Journal. [Sept., 1909 


in its offered form. “The applicant for insurance has a right to 
rely upon the assumption that his policy will be in accordance 
with his oral application, and, if the insurer desires to make the 
policy in anything different, it must, in order to make it binding 
upon the assured, call his attention to the clauses differing from 
the application.” Gristock vs. Ins. Co., 87 Mich. 428, 49 N. W. 
634. 

For the same reason it is of no consequence that the plaintiff 
did not read his policy when it was delivered to him and 
promptly object to its terms. “An insured has the right to rely 
on the presumption that the policy he receives is in accordance 
with his application, and his failure to read it will not relieve 
the insurer or its agent from the duty of so writing it.” Mc- 
Elroy vs British American Assur. Co., 94 Fed. ggo, 36.C. C. A. 
615. There is no question here of the merger of, preliminary 
negotiations in the final contract, or of conflict between the ap- 
plication and the policy. It is a question of making an eviden- 
tiary document correspond to the agreed written basis of con- 
tract. Neither is there any doubt of the existence of a contract. 
The application was received and retained, the policy was writ- 
ten and delivered, and the premium was paid and kept. Through 
inadvertence, mistake, or design—no matter which—the iron 
safe clause was expanded in the rider to the policy beyond the 
limits fixed for it by the application, and the plaintiff, who 
neither authorized nor assented to the change, was entitled to 
have it reformed. He complied with the condition which he un- 
dertook to perform and could not be defeated on account of 
noncompliance with another which he did not undertake to per- 
form. 

Other questions discussed in the briefs have been examined, 
‘and nothing sufficiently serious to warrant a reversal appears. 

The judgment of the District Court is affirmed. All the Jus- 
tices concur. 





Baker vs. German-American Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE Diviston, THIRD DEPARTMENT. 


BAKER 
v8. 


GERMAN-AMERICAN INS. CO. or NEw York.* 


FIRE INSURANCE—OWNERSHIP OF PROPERTY. 


Where, in an action on a standard fire policy covering a dwelling house, 
barn, and personal property, and stipulating that it should be void 
if the interests of insured were other than sole ownership, insured 
testified that he was the owner of the personal property, it was er- 
ror to grant a nonsuit, irrespective of the ownership of the real 
estate. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


Appeal from Trial Térm, Clinton County. 

Action by Harley H. Baker against the German-American 
Insurance. Company of New York. From a judgment dismiss- 
ing the complaint upon a nonsuit, plaintiff appeals. Reversed, 
and new trial granted. 

This is an appeal by the plaintiff from a judgment dismissing 
the plaintiff’s complaint upon a nonsuit. The action was to 
recover upon an insurance policy for the loss of the plaintiff’s 
house, barn, and certain personal property. The defense was 
that the plaintiff was not the owner of the property, and that 
this standard policy provided that it should be void if the in- 
terest of the insured be any other than an unconditional and 
sole ownership. The real property belonged to Joseph Baker, 
the father of the plaintiff, and in 1900, in the presence of the 
plaintiff and his two sisters and a reputable attorney, he deliv- 
ered to the plaintiff a deed of the property in question, and a 
like deed to each sister of certain other property, and directed 
that the deeds be not recorded during his lifetime. As a part 
of the same transaction all of the property covered by the deeds 
was mortgaged to one Knapp to pay certain indebtedness of the 
grantor. Each deed provided that they.were delivered simul- 
taneously and the lands were all bound alike by the mortgage. 
It was stated at the time that there was a mortgage against the 
plaintiff and the grantor directed that none of the deeds should be 
recorded during his lifetime. He made and delivered a bill of 
~® Decision rendered, June 24,1909. 117N.¥.Sup.1108. | 
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sale of his personal property to the plaintiff and the two sisters 
at the same time. Each deed reserved to the grantor the use 
of the property during his lifetime: About a year after Joseph 
Baker deeded the property which he had formerly conveyed, to 
the plaintiff and to his daughter Frankie, in trust to her, which 
deed was thereupon promptly recorded. The terms of the trust 
do not appear. Plaintiff did not know of the conveyance until 
after its record. The plaintiff transferred to his two sisters his 
interest in the personal property covered by the bill of sale 
from, the father. Frankie leased the farm, which had previously 
been deeded to the plaintiff, for a term, with his knowledge and 
consent, but in her name. The Knapp mortgage had been paid 
before the fire. The plaintiff, upon getting married, entered 
into possession of the property and was occupying the same at 
the time of the fire. The plaintiff’s two sisters gave a bill of 
sale of the interest in the personal property which they derived 
from the plaintiff to his wife. The court nonsuited the plaintiff, 
upon the theory that he was not the owner of the real or per- 
sonal property. 


Argued before Smith, P. J., and Chester, Kellogg, Cochrane, 
and Sewell, JJ. 


WHEELER & ELMor:E (S. L. Wheeler, of counsel), for Appellant. 
IrviInG G. Husss, for Respondent. 


KELLOGG, J. 
The evidence shows clearly the execution and delivery of the 
deed of the farm by the father to the plaintiff, and that it was 
kept from record so that the same should be kept, temporarily, 
at least, from the creditors of the plaintiff. That did not how- 
ever, affect the equitable divison which the father was mak- 
ing of his property among his children. If the deed was made 
and delivered, as the evidence tends to show, the circumstance 
that it was not recorded for the purpose stated would not justify 
the defense interposed by the defendant. The fact that a trust 
deed was afterward given by the grantor to the sister, cover- 
ing these premises, together with the premises deeded to her, 
does not divest the plaintiff of the title which he received from 
his father. Upon the evidence it seems clear that the plaintiff 
was the owner of the real estate. 
The plaintiff swears that he was the owner of the personal 
property mentioned in the proof of loss, none of which was ever 
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owned by his father or covered by either of the bills of sale. 
The nonsuit, in any view of the case, was not warranted. 
Donley vs. Glens Falls Ins. Co., 184 N. Y. 107, 76 N. E. 914. 

The judgment should therefore be reversed, and a new trial 
granted with costs to the appellant to abide the event. All con- 
cur. 


MASON VS. FIRE ASS’N OF PHILADELPHIA.* 


(Supreme Court of South Dakota.) 


ACTIONS ON POLICIES—EVIDENCE— PREJUDICE OF AP- 
PRAISER. 


Evidence, in an action on a fire insurance policy to recover for loss 
thereunder, and for vacating an award made by appraisers, held to 
show that the appraiser appointed by the insurance company was 
not fair and impartial. 


[For other cases, see Insurance, Cent. Dig. § 1727; Dec. Dig. § 665.] 


ADJUSTMENT OF LOSS—PROCEEDINGS ON APPRAISAL. 


While appraisers appointed under the terms of an insurance policy may 
not be required to proceed with the strictness required in a com- 
mon law arbitration, they are required to act with impartiality, to 
fix the time for their meeting, and notify the parties, to proceed 
in a judicial manner, to hear evidence, and investigate the claims of 
insured, and arrive at a reasonable, just, and fair conclusion, after 
hearing evidence, as to the rights of the respective parties, and 
should act without regard to the manner of their appointment. 


[For other cases, see Insurance, Cent. Dig. § 1429; Dec. Dig. § 572.] 


ADJUSTMENT OF LOSS—APPRAISERS. 


The board of appraisers appointed under the terms of an insurance 
policy are a quasi court, and should be disinterested men. 


[For other cases, see Insurance, Cent. Dig. § 1426; Dec. Dig. § 570.] 


ate OF LOSS—REPORT OF APPRAISERS—“SOUND 


Appraisers of the loss on insured property were appointed, by the terms 
of the agreement for submission, to estimate “the sound value and 
loss” upon the property damaged and destroyed. In their award 
they stated that they had carefully examined the premises and re- 
mains of the property “in accordance with the foregoing appoint- 
ment, and have determined the loss and damage” to be an amount 
specified. Held, that the award was not in accordance with the sub- 
mission, as the ‘‘sound value” of property is “the cash value, making 
an allowance for depreciation due to use, etc., at and immediately 
preceding the time of the fire”. 


[For other cases, see Insurance, Cent. Dig. § 1430; Dec. Dig. § 574.] 
*% Decision rendered, June 21,1909, 122 N.W. Rep. 423. 
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WILSON VS. ANCHOR FIRE INS. CO. ET AL. 
(SPIES, INTERVENER).* 


(Supreme Court of Iowa.) 


ee OF CONTRACT—MUTUAL MISTAKES — EVI- 


An applicant for fire insurance on his dwelling and furniture, and the 
soliciting agent at the time of making the application, acted under 
the mistaken belief that a prior policy on the dwelling had expired. 
While the agent had the application, the applicant discovered that 
the prior policy was in force, and notified the agent thereof, but he 
sent the application to insurer, and it issued a policy thereon. Held, 
that insurer was not entitled to a reformation of the policy by strik- 
ing out the part insuring the dwelling on the ground of mutual mis- 
take. 


[For other cases, see Insurance, Cent. Dig. §§ 256-272; Dec. Dig. § 143.] 


KNOWLEDGE OF AGENT—EFFECT. 


An insurance company is chargeable with the knowledge of its soliciting 
agent at the time he transmits to it an application for insurance. 


[For other cases, see Insurance, Cent. Dig. § 125; Dec. Dig. § 95.] 


KNOWLEDGE OF AGENT—EFFECT. 


A fire policy stipulated that it should be void if other insurance existed. 
The applicant and soliciting agent acted at the time of making the 
application under the mistaken belief that a prior policy had ex- 
pired. The applicant, on discovering that the policy was in force, 
notified the soliciting agent, who subsequently submitted the ap- 
plication to insurer, and it issued the policy. Held that insurer could 
not escape liability as for an existing breach of the conditions of 
the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 968-977; Dec. Dig. § 378.] 


FIRE INSURANCE—CONTRACTS—VALIDITY. 


The policy of an insurer, stipulating that it shall be void on additional 
insurance being obtained without its written consent, indorsed on 
the policy, becomes invalid on insured procuring an additional in- 
surance in the absence of insurer’s consent or waiver. 


[For other cases, see Insurance, Cent. Dig. §§ 856-874; Dec. Dig. § 336.] 


FIRE INSURANCE—CONTRACTS—VALIDITY. 


A fire policy stipulated that it should be void on insured procuring ad- 
ditional insurance without insurer’s consent. Insured procured an 
additional policy, stipulating that it should be void if other insur- 
ance existed. The first insurer did not consent to the additional 
insurance, but was merely informed that an application for addi- 
tional insurance had been made in the belief that the first policy 
had expired, and that insured had thereafter notified the agent of 
the second insurer of the mistake. Held, that the additional insur- 
ance was obtained without the consent of the first insurer, render- 
ing the first policy void, and authorizing full recovery on the sec- 
ond, 


{For other cases, see Insurance, Cent. Dig. §§ 856-877; Dec. Dig. § 336.] 
% Decision rendered, July 2,1909. 122 N.W. Rep. 157. 
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AMERICAN FIRE INS. CO. ET AL. VS. HAYNIE ET AL.* 


(Supreme Court of Arkansas.) 


NECESSITY OF PROOF OF LOSS. 


Failure to present proof of loss within the time prescribed by the 
policy works a forfeiture of the policy. 


{For other cases, see Insurance, Cent. Dig. § 1333; Dec. Dig. § 539.] 
ACTIONS—INSTRUCTIONS. 


In an action on a policy of insurance, defendant requested an instruction 
reciting the clause in the policy making it necessary to furnish 
proof of loss and charging that it was the duty of insured to comply 
with the provisions thereof, and that if he did not so comply the 
policy was void. There was evidence to show that the accused at- 
tempted to comply with the provision, and that the insurance com- 
pany received the lists of articles destroyed and saved, and did not 
notify the insured that the proofs were incomplete. Held, that the 
instruction was properly refused, as it made the verdict depend on 
a single issue stated, to the exclusion of all others, such as the 
waiver of a sufficient proof of loss by the company and estoppel to 
deny the sufficiency of the one furnished. 


[For other cases, see Insurance, Dec. Dig. § 669.] 


PROOF OF LOSS—WAIVER. 


A failure to furnish proof of loss, as required by the terms of the policy, 
may be waived by the insurer. 

[For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.] 


MUTUAL COMPANIES—GUARANTY OBLIGATIONS. 


Acts 1905, p. 492, § 4, provides that, before a mutual fire insurance com- 
pany shall do business in a state, it shall file a qualified indemnity 
bond, conditioned for the prompt payment of all claims arising and 
accruing to any or all persons during the term of said bond by 
virtue of any policy issued by any such company on any property 
in the state. A bond filed in pursuance of this statute was condi- 
tioned that the company “shall promptly pay all claims arising and 
accruing to any person or persons during the term of said bond by 
virtue of any policy issued by any such company or association in 
this state whenever the same shall become due’. Held, that the 
liability under the bond included a loss on property situated in the 
state which occurred during the time when the bond was in force, 
although the policy was issued prior to the execution of the bond. 

[For other cases, see Insurance, Dec. Dig. § 8.] 


% Decision rendered, June 7, 1909. 1208.W. Rep. 825. 


————-_—- +o —_—__—__ 


GILCHRIST TRANSP. CO. VS. PHENIX INS. CO. 
(NO. 1,888.)* 
(United States Circuit Court of Appeals, Sixth Circuit.) 


CONSTRUCTION OF CONTRACT—GENERAL RULES. 


While it is a rule of construction of insurance policies that words of 
exception or limitation of liability are to be strictly construed 


*% Decision rendered, May 15, 1909. 170 Fed. Rep. 279. 
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against the insurer, and forfeiture avoided if possible, yet if the lan- 
guage used by the parties has a plain meaning, and is not inconsist- 
ent with other clauses or provisions of their contract, effect must be 
given to it. 


[For other cases, see Insurance, Cent. Dig. §§ 294-207; Dec. Dig. § 146.] 


AVOIDANCE OF POLICY FOR BREACH OF CONDITION — 
“CHATTEL MORTGAGE”. 


A vessel is a chattel, and a mortgage thereof a “chattel mortgage”, 
within the meaning of a provision of a policy of insurance thereon 
that it shall be void “if the subject of insurance be personal prop- 
erty and be or become incumbered by a chattel mortgage”. 

[For other cases, see Insurance, Cent. Dig. § 613; Dec. Dig. § 282.] 

[For other definitions, see Words and Phrases, vol. 2, pp. 1098-1106. ] 


AVOIDANCE OF POLICY FOR BREACH OF CONDITION — 
INCUMBRANCE BY CHATTEL MORTGAGE—“PRESENT 
INCUMBRANCE”. 


A mortgage on a vessel to secure a debt of the mortgagor is a “present 

incumbrance” by a chattel mortgage, within the meaning of a pro- 

. vision of a policy of insurance on such vessel making it void, in case 

| of such incumbrance, so long as the debt secured is outstanding, 
although it is not in default. 


[For other cases, see Insurance, Cent. Dig. § 643; Dec. Dig. § 283.] 


SS 


KENNEDY VS. LONDON & LANCASHIRE FIRE 
INS. CO.* 


(Supreme Court of Michigan.) 


TITLE OF PROPERTY—NOTICE TO COMPANY. 


Where insured left the matter of keeping insurance on his property to 
an insurance agent, who at all times kept it insured, at first in one 
company, and later, not being an agent for that company of his 
motion, without any application being signed by insured, trans- 
ferred the insurance to another company which he represented, and 
which accepted the insurance, the company takes the risk of undis- 

i closed taxes on the property when it issued the policy. 


: [For other cases, see Insurance, Cent. Dig. § 643; Dec. Dig. §283.] 
*% Decision rendered, July 6, 1909. 122 N.W. Rep. 134. 
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. CO. VS. BAILEY & MUSGROVE. 
(NO. 1,843.)* 
(Court of Appeals of Georgia.) 


ACTION ON POLICY—ATTORNEY’S FEES. 


Attorney's fees may be recovered in an action on an insurance policy, 
if the company’s refusal to pay was in bad faith. Missouri Ins. Co. 
vs. Lovelace, 1 Ga. App. 466, 58 S. E. 93; Harp vs. Firemen’s Ins. 
Co., 390 Ga. 726, 61 5S. E. 708. 


[For other cases, see Insurance, Cent. Dig. 1§06; Dec. Dig. § 675.] — 
ci somessiiccas a tieaicindeade Audecsaamiatleaaneaiaes ouiadanaicas ccead eaeeaeita beipeniane carvan nies an 
*% Decision rendered, July 6, 1909. 658. E. Rep. 160. Syllabus by the Court. 
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ACTION ON POLICY—DAMAGES FOR “BAD FAITH”. 


There was no error in charging the jury, in an action on an insurance 
policy, as follows: “Damages and attorney’s fees cannot be recov- 
ered, unless you find from the evidence that the insurance company 
has acted in bad faith. ‘Bad faith’ means a frivolous or unfounded 
refusal in law or in fact to comply with the requisites of the policy, 
to pay according to the terms of the policy and the conditions im- 
posed by the statutes.” Cotton States Life Ins. Co. vs. Edwards, 74 
Ga. 221; Missouri Ins Co. vs. Lovelace, 1 Ga. App. 466, 58 S. E. 93; 
Traders’ Ins. Co. vs. Mann, 118 Ga. 381, 385, 45 S. E. 426. 


[For other cases, see Insurance, Dec. Dig. § 669.] 
[For other definitions, see Words and Phrases, vol. 1, p. 662.] 


——— oo @—___—_ 


ZETNA INS. CO. VS. KENNEDY.* 
(Supreme Court of Alabama.) 


FIRE INSURANCE—INSURABLE INTEREST. 


A stockholder in a corporation has an insurable interest in its prop- 
erty, which will sustain recovery on a fire insurance policy issued to 
him thereon. 


[For other cases, see Insurance, Cent. Dig. § 151; Dec. Dig. § 115.] 

FIRE INSURANCE—WAIVER OF CONDITION IN POLICY— 
—AUTHORITY OF AGENT. 

An agent, authorized to write fire insurance may waive a condition in 
a policy. 

[For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375.] 


INTEREST OF INSURED—EXTENT. 


The interest of a stockholder to whom a fire insurance policy is issued 
on corporate property is not necessarily measured by the value 
thereof, for the reason that the property is liable first for the cor- 
porate debts, and the only interest held by him is his right to share 
in the distribution of the proceeds after payment thereof. 


[For other cases, see Insurance, Cent. Dig. § 151; Dec. Dig. § 115.] 
ACTION FOR FIRE INSURANCE—BURDEN OF PROOF. 


In a suit on a fire insurance policy, the burden is on plaintiff to show 
the value of his interest in the property destroyed, and unless he 
does so he can only recover nominal damages. 


[For other cases, see Insurance, Cent. Dig. 1646; Dec. Dig. § 646.] 
ACTION FOR FIRE INSURANCE—INTEREST IN PROPERTY— 
EVIDENCE. 


In an action on a fire insurance policy, evidence held sufficient to raise 
an inference that plaintiff had some interest in the property. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


ee TO AGENT AS NOTICE TO COM- 


Notice to a soliciting agent, after a fire insurance policy is issued, is 
not notice to the company. 


[For other cases, see Insurance, Cent. Dig. § 125; Dec. Dig. § 95.] 
% Decision rendered, June 10, 1909. 50 8. Rep. 73. 
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REGULATION—VALIDITY. 

Code 1907, § 4504, providing that if an insurer shall be a member of any 
traffic association, or shall have made any agreement with corpo- 
rations engaged in the business of fire insurance with reference to 
rates of premium, any stipulation in a policy relating to the giving 
of notice or proof of loss, etc., shall be void, is constitutional. 


[For other cases, see Insurance, Dec. Dig. § 4.] 


SPANN V. PHCENIX INS. CO. OF HARTFORD, CONN.* 


(Supreme Court of South Carolina.) 


CONDITIONS—BREACH—WAIVER. 

Adjustment of loss under a fire policy did not constitute a waiver of 
breach of a condition against additional insurance, where it did not 
appear that the adjusters knew, at the time of the excess of insur- 
ance on the property. 

[For other cases, see Insurance, Cent. Dig. §§ 1078, 1081; Dec. Dig. § 
397.] 


FIRE POLICY—CONDITION—CONCURRENT INSURANCE. 


A proyision of a fire policy, concluding that the entire policy, unless 
otherwise provided by an agreement indorsed thereon or added 
thereto, shall be void, if the insured now has, or shall hereafter 
make or procure, any contract of insurance, whether valid or not, 
on the property covered in whole or in part by the policy in ques- 
tion, was valid. 


[For other cases, see Insurance, Cent. Dig. § 660; Dec. Dig. § 288.] 


CONDITION—BREACH—PLEADING. 


Forfeiture of a fire policy for breach of condition against additional in- 
surance is a matter of defense, which will defeat a recovery on the 
policy, unless plaintiff proves a waiver of the forfeiture in rebuttal; 
the insurer not being required to negative waiver as a part of its 
defense. 


[For other cases, see Insurance, Cent. Dig. § 1593; Dec. Dig. § 634.] 
% Decision rendered, July 21, 1909. 65S. E. Rep. 232. 


HAUPT ET AL. VS. JAMES CRAVENS & CO.* 
(Court of Civil Appeals of Texas.) 


BOND OF AGENT—ACCEPTANCE., 


A general agent of an insurance company appointed a local agent, who, 
on failing to give a bond, was notified that his agency was sus- 
pended on that ground. He agreed to furnish a bond, and was in- 


* Decision rendered, May 31,1909. Rehearing denied, July 17,1909. 1208.W. Rep.541, 
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formed that he could give a bond and continue his agency. He sub- 
sequently delivered a bond to the general agent, who informed him 
that, if inquiry proved satisfactory, the bond would be finally ac- 
cepted. The general agent kept the bond without doing ‘anything 
further, and the local agent continued the agency. Held, that the 
bond was treated as a satisfactory bond, and was enforceable. 


[For other cases, see Insurance, Cent. Dig.'§ 109; Dec. Dig. § 83.] 


BOND OF AGENT—LIABILIFY OF SURETIES. 


A bond given by a local insurance agent conditioned on his paying all 
premiums collected, and on well and truly performing ‘all the 
duties of such agent”, is breached by the agent agreeing with per- 
sons indebted for premiums payable in cash to credit the amount 
thereof on his personal indebtedness, and the sureties are liable 
therefor. 


[For other cases, see Insurance, Cent. Dig. § 109; Dec. Dig. § 83.] 
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ACCIDENT. 


SUPREME COURT OF MONTANA. 


McAULEY 
ve. 


CASUALTY CO. OF AMERICA.* 


LIFE AND ACCIDENT INSURANCE—CONSTRUCTION OF 
CONTRACT—CAUSE OF DEATH. 

Clause A of a contract of insurance provided, if assured should sus- 
tain bodily injuries through accident, which should, “directly and 
independently of all other causes”, result in loss of life, limb, sight, 
or time, the insured would pay certain sums. Clause B provided 
that, if these injuries were received while riding as a passenger, 
the amounts otherwise payable under clause A would be doubled. 
Clause F provided that, if a person other than assured was named 
as beneficiary, then the policy should also insure such person against 
disability or death caused directly in the manner set forth in clause 
B. Held that, the policy being ambiguous, it should be liberally 
construed in favor of insured, so as not to require for recovery, un- 
der clause F, for death of the beneficiary that her death should be 
caused from bodily injuries which, independently of all other 
causes, resulted in such loss of life, but that it is enough that her 
injuries were the direct and proximate cause of her death. 


a cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 
466. }, 


ACCIDENT INSURANCE—CAUSE OF DEATH—EVIDENCE. 

That an injury to the person causing an abrasion was the direct and 
proximate cause of her death, so as to allow recovery under an 
accident policy, is sufficiently shown by evidence that erysipelas, 
from which the person died, manifested itself within the usual time, 
and that erysipelas can be contracted only by introduction of the 
germ through an abrasion of the skin, though there is no other 
evidence as to how or when the germ was communicated. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


ACCIDENT INSURANCE—PASSENGERS—EVIDENCE. 


That one was a passenger, within a policy insuring against death from 
injuries received while riding as a passenger, is sufficiently shown, 
though not directly testified to, by evidence that the car stopped at 
her home, and she alighted, in doing which she was injured. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


ACTION ON POLICY—PLEADING—AMENDMENT AT TRIAL. 

Plaintiff, in an action on an insurance policy, was properly allowed to 
amend the complaint at the trial by the allegation that ‘he had duly 
performed each and all of the obligations in said contract on him 
binding”. 

[For other cases, see Insurance, Dec. Dig. § 643.] 

% Decision rendered, June 1, 1909. 102 Pac. Rep. 586. 





Acc.] McAuley vs. Casualty Co. of America. 1023 


Appeal from District Court, Silver Bow County; Geo. M. 
Bourquin, Judge. 

Action by John McAuley against the Casualty Company of 
America. Judgment for plaintiff. Defendant appeals. Af- 
firmed. 


KREMER, SANDERS & KREMER, for Appellant. 
MAurRyY & TEMPLEMAN, for Respondent. 


SMITH, J. 

For a statement of the facts in this case, see 37 Mont. 256, 96 
Pac. 131. The case is again in this court on defendant’s appeal 
from a judgment entered against it, on verdict of a jury, and 
from an order denying its motion for a new trial. 

The clauses of the contract which are invoked by the plaintiff 
to fix a liability on the defendant, read as follows: “(A) In 
case the assured [Jno. McAuley] shall, during the term of this 
insurance, sustain bodily injuries effected solely through ex- 
ternal, violent and accidental means * * * which injuries 
shall, directly and independently of all other causes, result in 
loss of life, limb, sight or time, as herein defined, the company 
will pay the amounts below specified: [Here follow specifica- 
tions.] (B) If these injuries are received while riding as a pas- 
senger in or on a public conveyance, provided for passenger 
service, and propelled by steam, compressed air, gasoline, 
naphtha, electricity, or cable, including passenger elevators, or 
while in a burning building, the amounts otherwise payable un- 
der clause A shall be doubled.” Then follow clauses C, D, and 
E, relating to “Special Indemnity”, “Optional Indemnity”, and 
Medical or Surgical Treatment”. Then clause F: “If one person 
over eighteen and under sixty years of age other than the as- 
sured is specifically named as beneficiary [in this case Annie 
McAuley] in the schedule of warranties hereinafter contained, 
then, and not otherwise, this policy shall also, in consideration 
of the premium insure the person so named against disability 
or death caused directly in the manner set forth in clause B, as 
follows: ‘If the death of the beneficiary shall so occur within 
ninety days from said injuries, the company will pay to the as- 
sured the principal sum; or if the beneficiary shall thus suffer 
loss of limb, or sight, the company will pay to the beneficiary 
the amount named in clause A for such injury’,” etc. 

It was assumed by counsel for defendant upon the first ap- 


peal, and not controverted by the plaintiff, that, in order to re- 
VoL. XXXVIII.—68. 
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cover for the death of Annie McAuley by virtue of clause F, it 
was necessary for the plaintiff to show that the death was caused 
from bodily injuries which, independently of all other causes, re- 
sulted in such loss of life. This court proceeded upon the the- 
ory that such interpretation of the contract was the correct one, 
as is disclosed by the opinion subsequently rendered. Upon the 
second trial counsel for the respondent contended for a dif- 
ferent construction, and the trial court, being of the opinion that 
the contract would not bear the interpretation originally placed 
upon it by defendant, refused to instruct the jury, as requested 
by defendant’s counsel, that plaintiff could not recover unless 
he proved that the injury received by Mrs. McAuley “directly 
and independently of all other causes resulted in her death”. 
In lieu of these instructions—there were several covering the 
same point—the court advised the jury that plaintiff could not 
recover unless he established to the satisfaction of the jury, by 
a preponderance of the evidence, “that the injuries sustained by 
Mrs. McAuley were the direct and proximate cause of her 
death”. The contract, on this point, is so involved in its terms 
as to be almost unintelligible. A literal interpretation thereof 
seems to sustain the position taken by the trial court. Clause 
F refers in terms to “death * * * caused directly in the 
manner set forth in clause B”, without any qualification; and 
clause B may, perhaps, be said to refer to the manner in which 
the injury occurs, as well as to the place of its occurrence. The 
terms of the policy are, to say the least of them, ambiguous. It 
is difficult to determine which of the respective theories of in- 
terpretation contended for by the parties is correct. Under 
these circumstances the policy should be liberally construed in 
favor of the insured. Holter Lumber Co. vs. Ins. Co., 18 Mont. 
282, 45 Pac. 207. 

But it is contended by the appellant that (1) the plaintiff at 
the first trial adopted the theory that the contract provided that 
the injury to Mrs. McAuley must have produced her death in- 
dependently of all other causes; and (2) that this court placed 
that construction upon the contract in deciding the first appeal. 
We have searched the record on the former appeal for any evi- 
dence that the plaintiff committed himself to or contended for, 
such construction; and, so far as this court is conecrned, it is 
enough to say that the point was not raised or considered. 
Counsel for the respondent, who argued the case at the hearing 
of this appeal, frankly stated that he probably misled the court, 





Acc.] McAuley vs. Casualty Co. of America. 1025 


at the time the first appeal was argued, by not raising the ques- 
tion, for the reason that he had not at that time discovered that 
the defendant had placed an erroneous construction upon the 
policy. We find no error on the part of the court below in rela- 
tion to the instructions of which complaint is made. 

Appellant earnestly contends that there is no evidence in the 
case which would warrant the jury’s finding that the death of 
Mrs. McAuley resulted from injuries received while riding as a 
passenger on the street car. It is asserted that in this regard 
the present case is the same as that made at the first trial, and 
the language of the court in the original opinion is relied on. 
But counsel have failed to consider, or at least they have not 
quoted in their brief, the entire passage on the subject. The 
court said: “Whether the disease was introduced into her sys- 
tem through the scratch she received, or whether its baneful 
properties slumbered in her blood prior to that time, whether 
it was communicated to her body from her clothing or a band- 
age, or from some projecting portion of the car, we do not 
know, the doctors did not know, and the jury could not know.” 
Not for the purpose of deciding this appeal, but for 
our own information, we have examined some of the 
older medical works on the _ subject of the disease, 
erysipelas. We find it there stated that some _ persons 
are susceptible to erysipelas. It is often stated by laymen 
that an individual is “subject” to erysipelas. We know of per- 
sons who have suffered from the disease many times, and in 
whom it is said to “break out” at certain seasons. The record 
discloses that, at the first trial, Dr. McDonald testified: “It 
[erysipelas] most frequently enters the system through an 
avenue of abrasion; through the surface. It frequently appears 
where there is no abrasion at all.” In this state of the record 
the court was clearly justified in concluding that a person could 
become ill from erysipelas in some manner other than by in- 
oculation from an outside germ, through an abrasion of the skin. 
And the difference is vital, for the reason that the jury would not 
be justified in guessing whether the death resulted from a dis- 
ease introduced into her system through the hurt to her leg at 
or about the time she was injured by the street car, or whether 
she died from a disease which she already had, but which first 
manifested itself at the time of the injury, as the jury was com- 
pelled to do under the testimony on the first trial. See Barry 
vs. Accident Ass’n (C. C.) 23 Fed. 712; National M. Ass’n vs. 
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Shryock, 73 Fed. 774, 20 C. C. A. 3. But we have a different 
record on this appeal. All of the testimony now shows, in ef- 
fect, that a person can contract erysipelas in but one way, to 
wit, by the introduction of the germ of the disease through an 
abrasion of the skin. The only logical conclusion is therefore 
that Mrs. McAuley died from erysipelas—which, the doctors 
said at the trial is a form of blood poisoning—caused by the 
germs of that disease entering her system through the abrasion 
of the skin of her leg, which she suffered in alighting from the 
street car. 

But is is contended by the appellant that this is not sufficient 
to fix a liability upon it under its contract, for the reason, as 
they suggest, that the disease germs may have been com- 
municated to the hurt, not at the time of the accident, but from 
the hands of her husband, or from the bandages or liniment 
which were immediately thereafter used and applied. But we 
are of the opinion that this contention of the appellant cannot be 
sustained. These contracts of insurance, like all others, must 
be construed with a view to carrying out the intention of the 
parties. Section 5025, Rev. Codes; Richards on Insurance 
Law, § 384 et seq. The manifest intention of these parties was 
that, if Mrs. McAuley was injured while riding as a passenger 
on a street car, plaintiff should be indemnified, to a certain ex- 
tent, for his loss. That the disease germs were communicated 
to Mrs. McAuley’s leg from the hands of her husband, or from 
the bandages or liniment, is mere conjecture; there is no word 
of testimony on the subject. The jury found that she injured 
her leg at the time and place in question, and the proof shows 
that erysipelas manifested itself within the usual time. If a 
man not learned in the medical profession—one of the neigh- 
bors, for instance—were asked what caused Mrs. McAuley’s 
death, he would undoubtedly reply that she scratched her leg 
getting off a street car, and that blood poisoning set in, from 
which she died. This is the way people generally understand 
these matters; and why should the courts adopt any other or 
different method of looking at the ordinary affairs of life? The 
injury and the erysipelas and the death are proven facts in the 
case. If Mrs. McAuley had not injured her leg in alighting 
from the car, there would have been no occasion to apply 
bandages or liniment, and the probabilities are she would still 
be alive. The defendant company induced the plaintiff to insure 
the life of his wife against accidental death—he paid the pre- 
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mium, and she thereafter died from the effects of an accidental 
injury—and we have no hesitancy in agreeing with the jury that 
the injury to her leg was the proximate cause of her death. See 
Western Com. Traveler’s Ass’n vs. Smith, 85 Fed. 401, 29 C. 
C. A. 223, 40 L. R. A. 653; Delaney vs. Modern Accident Club, 
121 Iowa, 528, 97 N. W. g1, 63 L. R. A. 603; Nax vs. Travel- 
ers’ Ins. Co. (C. C.) 130 Fed. 985; Ward vs. AEtna Life Ins. 
Co. (Neb.) 118 N. W. 70; Cary vs. Preferred Acc. Ins. Co., 127 
Wis. 67, 106 N. W. 1055, 5 L. R. A. (N. S.) 926, 115 Am. St. 
Rep. 997. 

It is suggested by the appellant that there is no evidence that 
Mrs. McAuley was a passenger on the car. It is true that no 
one testified directly that she was; but the testimony shows 
that the car stopped at her home, and she alighted. There is no 
evidence that the car stopped for any other purpose, and we do 
not think that the jury would have been justified in arriving at 
any conclusion other than the one embodied in their verdict for 
the plaintiff. They were charged by the court that she must 
have been a passenger in order to warrant a verdict in plaintiff’s 
favor. 

The next contention is that the evidence is insufficient to justi- 
fy a finding that proof of death was furnished within two months. 
Mrs. McAuley died on October 24, 1906. On November 27th 
following the plaintiff mailed the proofs of death to the defend- 
ant company at its home office in New York. The letter was 
registered. The presumption is that it was received in due 
course of mail, and, indeed, a letter dated December 7, 1906, 
from the defendant company to the plaintiff, shows conclusively 
that the proofs were received. 

This action was commenced on April 24, 1907; on October 
23, 1907, at the trial, plaintiff was, over defendant’s objection, 
allowed to amend his complaint by alleging that “he had duly 
performed each and all of the obligations in said contract on 
him binding”. Defendant then objected to the introduction of 
any testimony in support of the allegations of the complaint, 
for the reason “that at all times prior to the amendment the 
complaint did not state facts sufficient to constitute a cause of 
action, and that on October 23, 1907, the complaint for the first 
time stated a cause of action; that the amendment could not 
relate back to the original date at which the complaint was filed 
or said cause commenced, so as to arrest the running of the six 
months provided in the policy sued upon, within which said ac- 
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tion must be commenced, and for the further reason that the 
amendment varied the alleged cause of action set forth in the 
complaint, and that the amendment, so allowed over the objec- 
tion of the defendant, was a material alteration, and its omis- 
sion from the original complaint is fatal.” The amendment was, 
we think, properly allowed, and the other point was decided 
adversely to the appellant’s contention in Clark vs. Oregon 
Short Line R. Co., 38 Mont. , 99 Pac. 208. 

The following extract from the record will illustrate the ap- 
pellant’s next assignment of error: Plaintiff, testifying, said: 
“T saw that she got hurt getting off, and went and met her, and 
helped her into the house, and she told me what happened. I[ 
see it happened myself.” The witness was then allowed to state, 
over the objection of defendant’s counsel, that when he met his 
wife, not over one-half minute after she alighted from the car, 
she told him that “she got hurt on the leg getting off the street 
car on the step’. It is now insisted that this testimony was 
hearsay; that the statement of Mrs. McAuley was no part of 
the res geste, and the admission of the evidence was prejudi- 
cial error. We cannot so hold. It is unnecessary to decide 
whether or not the statement was a part of the res gestz, for the 
reason that, in view of the fact that plaintiff had already testi- 
fied that he saw that she received an injury at the time, the ad- 
mission of her statement that she did receive such injury could 
not have influenced the jury or prejudiced the defendant. The 
admission of the testimony, even though error, was not suffi- 
cient to justify a reversal of the order appealed from. Rhein- 
heimer vs. Aitna L. Ins. Co., 77 Ohio St. 360, 83 N. E. 491, 15 
L. R. A. (N. S.) 245. 

Another contention of the appellant is that a hypothetical 
question, propounded to Dr. Allen by counsel for the plaintiff, 
did not embody all of the testimony on the subject to which it 
related, and was therefore incompetent. This assignment of 
error is disposed of by the decision of this court in the case of 
State vs. Crowe, 39 Mont. , 102 Pac. 579, lately decided. 
The question propounded comprehended this inquiry: “If the 
woman died from erysipelas, what relation, in your opinion as 
a physician and surgeon, did the scratch or abraision have to 
the woman’s death?” This portion of the question was particu- 
larly objected to, for the assigned reason that it called for the 
ultimate conclusion, which was exclusively for the jury to draw. 
The witness answered: “It served as a point of entrance into 
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the system of the germ of erysipelas.” We find no error in this 
ruling. There can be no question, from the testimony, that Mrs. 
McAuley suffered an abrasion of the skin of her leg; that ery- 
sipelas first showed itself at that point and the abrasion became 
the centre of the outward manifestations of the disease. As 
heretofore stated, the doctors all testified, in effect, that the 
germs of erysipelas could not “slumber in the blood”, and Dr. 
Freund testified, on this same subject: “If there is an abrasion, 
and there is erysipelas, it is presumably the location and the 
entrance’—and plaintiff testified that there was no other abra- 
sion on his wife’s body. We think, under the circumstances, 
and in view of what was said by this court upon the former ap- 
peal, together with the evident necessity for expert testimony 
on the subject, that the question was a proper one. 

We find no reversible error in the record, and the judgment 
and order are therefore affirmed. 

Affirmed. 

Brantly, C. J., and Holloway, J., concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


This case aptly illustrates the legal distinction between accident 
and disease as a cause of death. Much technical refinement has been 
employed in defining the term cause and in differentiating the various 
kinds of relationships existing between antecedent events and their 
consequent results, such as the formal cause, the immediate cause, and 
the efficient cause. In truth such distinctions must be in a measure 
arbitrary. No sharp lines of demarcation can be drawn between dif- 
ferent classes of causation. Events generally depend for their happen- 
ing upon chains of antecedent conditions, of which every link is essen- 
tial, and except as a matter of convention no single link can be sepa- 
rated from the rest and regarded as in itself the single dominant factor. 
But in popular language the conventional idea of a cause is that particu- 
lar antecedent which, by virtue of its prominence, is most immediately 
associated with the result. If a brick falls from a building and injures 
the passer-by, the cause is mentally attributed to the brick. If it be 
part of a falling wall, the latter is regarded as the cause. If it be inten- 
tionally thrown the antecedent cause is again shifted to the thrower. 
If it is torn off by a violent explosive the latter is charged as the cause. 
But if the explosion was maliciously caused the mind at once fastens 
on the criminal. 

It is in this popular sense that the idea of cause enters into the 
insurance contract, and in every branch of insurance where the ques- 
tion of casualty arises the real question is whether the relationship is 
of such a character that the antecedent would in popular language be re- 
garded asthe cause. In this case the insured suffered an abrasion of the 
skin through an accident, followed by the familiar result of blood poi- 
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soning. In the popular thought the connection between the two is so 
close that in seeking for the cause of death the mind at once reverts to 
the accident itself, while the disease assumes the form of a mere inter- 
mediate link. The introduction of the erysipelas germ into the system 
was a part of the accident itself, rather than the intervention of a new 
and independent disease. Such is the aspect which the case would pre- 
sent to an ordinary mind, hence the accident was the legal cause of 
death. 

Similarly blood poisoning due to a chafing of a shoe or chargeable 
to cutting a corn has been held an accident. Western Commercial, etc., 
Ins. Co. vs. Smith, 29 C. C. A. 223; Nax vs. Travelers Ins. Co., 130 Fed. 
085. As a rule there must be a material impairment of the bodily 
powers to constitute a disease within the meaning of an accident policy, 
not merely a temporary derangement of the functions. Preferred Acci- 
dent Co. vs. Muir, 61 C. C. A. 456; Black vs. Travelers Ins. Co., 58 C. 
C. A. 14; Myer vs. Fidelity & Casualty Co., 96 Iowa 378. On the other 
hand, if the insured is actually afflicted with a disease which would not 
have resulted fatally except for the accident, such disease is a contribu- 
tory cause exempting from liability under the provision in this case. 
Thus in case of a fall from a window due to vertigo caused by grippe, 
or if such fall is due to a tumor on the brain, or if the accident results 
from hernia or heart disease or apoplexy as a contributing cause the 
insurer is relieved from liability. Carr vs. Pacific Mut. Ins. Co., 100 
Mo. App. 602; Manfr’s Accident Co. vs. Dorgan, 7 C. C. A. 581; Sharpe 
vs. Acc. Ass’n, 139 Ind. 92; Clark vs. Assur. Co., 72 Vt. 458; Miner vs. 


Ins. Co., 3 Ohio Dec. 289; National, etc., Ass’n vs. Shryock, 20 C. C. 
A: 3. 


BREEDEN VS. AZTNA LIFE INS. CO.* 
(Supreme Court of South Dakota.) 


Te er ene AND PROOF OF INJURY 

Failure to furnish notice of an accident or proof thereof within the time 
fixed by an accident policy may be waived by insurer or its general 
agent. 


[For other cases, see Insurance, Cent. Dig. § 1368; Dec. Dig. § 555.] 


Leen INSURANCE—NOTICE AND PROOF OF INJURY 

Waiver of failure to furnish notice and proof of an injury within the time 
fixed by an accident policy may consist of some act of insurer or 
its general agent inconsistent with the claim that the policy has 
become inoperative through such failure, such as retaining without 
objection the proof furnished, or requiring additional proof. 

[For other cases, see Insurance, Cent. Dig. § 1382; Dec. Dig. § 558.] 


*% Decision rendered, June 26,1909. 122 N.W. Rep. 348. 
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ACCIDENT INSURANCE—STIPULATIONS — CONSTRUCTION. 

A clause in an accident policy limiting the time for the giving of no- 
tice and the furnishing of proof of an accident covered by the policy 
must be strictly construed against insurer. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


ACCIDENT INSURANCE—PROOF OF INJURY — WAIVER— 
EVIDENCE 

Where timely notice of an accident covered by an accident policy was 
given, and insurer had every reason to believe that insured intended 
to present his claim, and insurer could not be prejudiced by delay 
in furnishing proof, slight evidence of waiver of failure to furnish 
proof within the time fixed will be sufficient. 


[For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665.] 
ACCIDENT INSURANCE—PROOF OF INJURY—WAIVER. 


Where the proof of an injury covered by an accident policy was retained 
by insurer without objection, though furnished after the time lim- 
ited in the policy, and the general agent subsequently wrote to a 
local agent to procure additional proof and to fill in blanks fur- 
nished, a finding of waiver of failure to furnish proof within the 
time fixed was authorized. 


[For other cases, see Insurance, Cent. Dig. § 1388; Dec. Dig. § 558.] 
ACCIDENT INSURANCE — PROOF—WAIVER—POWER OF 
AGENT. 


An insurer is bound by the acts of his general managing agent waiving 
a failure to furnish proof of an injury within the time fixed by the 
policy, though it provides that no agent has authority to waive any 
condition thereof. 


[For other cases, see Insurance, Cent. Dig. § 1376; Dec. Dig. § 556.] 


TAYLOR VS. ILLINOIS COMMERCIAL MEN’S ASS’N 
OF CHICAGO, IlsL. (NO. 15,575.)* 


(Supreme Court of Nebraska.) 


ACTIONS—PRESUMPTIONS AND BURDEN OF PROOF. 


If an incorporated foreign insurance company, as a defense in an action 
upon one of its policies, pleads that the return of the sheriff that 
he served process upon its agent is false, for the reason that the 
person named was not and is not its agent, and plaintiff in her 
reply denies those allegations, the burden is on defendant to negative 
the agency of the individual upon whom the process was served. 


[For other cases, see Insurance, Dec. Dig. § 646.] 


ACTIONS—PROCESS—SERVICE—AGENTS. 


Defendant’s evidence negatived the fact that it had agents-in Nebraska 
for specific purposes, but did not deny that the individual designated 
in the sheriff's return as its agent had not performed such acts as 
under section 6407, Cobbey’s Ann. St. 1907, would constitute him 


* Decision rendered, June 25,1909. 122 N.W. Rep. 41. Syllabus by the Court. 
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its agent. The court, therefore, did not err in not submitting said 
defense to the jury. 


[For other cases, see Insurance, Cent. Dig. § 1574; Dec. Dig. § 627.] 
ACCIDENT—“‘CHANGE HIS BUSINESS”—WHAT CONSTI- 
TUTES. 


The policy provided that, if the assured changed his business or voca- 
tion, he must immediately send the secretary of the company writ- 
ten notice of said fact, and that, unless the board of directors con- 
sented to such change, the policy upon the tenth day thereafter 
would cease and determine. Held, that the change referred to meant 
the substitution of one business or vocation for the other as the 
usual business or vocation of the assured, and did not refer to a 
casual or incidental resort to other activities for thirty days, where 
the vocation described in the policy was not abandoned, and it was 
undisputed that the assured expected within a few days to continue 
his usual vocation. 


[For other cases, see Insurance, Cent. Dig. § 879; Dec. Dig. § 339.] 


WHALEN VS. PEERLESS CASUALTY CO.* 
(Supreme Court of New Hampshire. Coos.) 


ACCIDENT POLICY—“VOLUNTARY EXPOSURE” — WHAT 
CONSTITUTES. 

“Voluntary exposure” to unnecessary danger or obvious risks within the 
meaning of an accident policy is a conscious or intentional exposure 
to a known risk, and not a mere inadvertent or accidental one. 

[For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 
461.] 

{For other definitions, see Words and Phrases, vol. 8, pp. 7346-7350; 
vol. 8, p. 7830.] 


ACTION ON POLICY—VOLUN®PARY EXPOSURE—QUESTION 
FOR JURY. 


In an action on an accident policy, evidence as to plaintiff's voluntary 
exposure to unnecessary danger or obvious risk held to require a 
submission to the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


ACTION R JURY. POLICY—VIOLATION OF LAW—QUESTION 
FOR 

In an action on an accident policy for injuries to plaintiff while crossing 
a railroad track, evidence as to whether plaintiff was injured while 
violating a statute was for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 
*% Decision rendered, June 1, 1909, 73 Atl. Rep. 642. 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


THOMAS ORR TRUCKING & FORWARDING CO. VS. 
METROPOLITAN SURETY CO.* 


(Court of Errors and Appeals of New Jersey.) 


BURGLAR INSURANCE—NOTICE OF LOSS. 


In a policy of indemnity against loss by theft, it was provided that the 
assured, upon discovery of loss, should give immediate notice there- 
of by letter to the home office of the company, and also by tele- 
gram to the company at the city where the policy was counter- 
signed, and also immediate notice thereof to the company’s local 
authorized agent and the nearest public police authorities having 
jurisdiction. Held, that such notices were distinct from the formal 
proofs of loss provided for in the policy to be made out on the 
company’s blanks; that in case of theft, where it is for the interest 
of the insurer to apprehend and punish the criminal, a requirement 
for immediate notice is a reasonable regulation and valid, making 
it incumbent upon the assured in a suit on the policy to prove the 
performance of these conditions. 


[For other cases, see Insurance, Cent. Dig. § 1666; Dec. Dig. § 646.] 


ACTION ON POLICY—PERFORMANCE OF CONDITIONS — 
PLEADINGS—BURDEN OF PROOF. 


The change in the forms of pleading prescribed by the 118th section of 
practice act of 1903 (Laws 1903, p. 570, c. 247) does not change the 
burden of proof. That remains with the plaintiff to show perform- 
ance as at common law. 


{For other cases, see Insurance, Cent. Dig. § 1666; Dec. Dig. § 646.] 


PROOFS OF LOSS—WAIVER OF DEFECTS. 


Where proofs of loss under a policy of insurance have been returned 
by the company to the assured for correction, their subsequent 
retention by the company unobjected to but with a denial of liability 
> other grounds is sufficient to constitute a waiver of defects 
therein. 


[For other cases, see Insurance, Cent. Dig. § 1391; Dec. Dig. § 559.] 


ACTIONS ON POLICIES—ISSUES AND PROOF. 


The provision in a policy of “theft” insurance that the assured, at the 
request of the company, shall swear out a warrant for the arrest of 
the offenders, is not a condition precedent, for it becomes obliga- 
tory upon the plaintiff only after request. Therefore a plea averring 
such request and refusal and concluding to the contrary, thus pre- 
cluding a reply by the plaintiff, is informal, and the plaintiff may - 
prove excuse in the avoidance of such provision. 

[For other cases, see Insurance, Cent. Dig. § 1634; Dec. Dig. § 645.] 


ACTIONS ON POLICIES—EVIDENCE—VALUE OF LOST 
PROPERTY. 


Where the theft policy of insurance confines the company’s liability for 
loss of property to “the cash or market value of the property at 


*% Decision rendered, June 14,1909. 73 Atl. Rep. 541. Syllabus by the Court. 
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the time of the loss”, it is error to admit in evidence a bill rendered 
to the assured for such lost property by the owner as proof of its 
value. 


[For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.] 


CANTON NAT. BANK VS. AMERICAN BONDING & 
TRUST CO.* 


(Court of Appeals of Maryland.) 


FIDELITY INSURANCE—PLEADING. 


Where, in an action on a policy insuring the fidelity of a bank cashier, 
agreeing to indemnify the bank against pecuniary loss, resulting 
from dishonest conduct of the cashier amounting to embezzlement 
or larceny, plaintiff, instead of charging in general terms the loss of 
money through the fraudulent and dishonest acts of the cashier, 
amounting to larceny, set out the particular acts by which the 
losses were sustained, the declaration would be demurrable unless 
the allegations sufficiently charged larceny. 


[For other cases, see Insurance, Cent. Dig. § 1575; Dec. Dig. § 629.] 


FIDELITY INSURANCE—ACTIONS ON POLICY—PLEADING. 


In a suit on a fidelity policy insuring a bank against fraudulent acts of 
its cashier amounting to larceny, the declaration set out several 
alleged breaches consisting of money wrongfully paid by the teller 
of the bank at the instance of the cashier; but it was not charged 
that the teller was innocent of the larceny of which the cashier was 
claimed to have been guilty, or that the money taken and applied 
by the teller to the payment of the paper was taken in the pres- 
ence of the cashier, nor, as to other breaches, was it charged that 
either the cashier or the teller took the money of the bank. Held, 
that neither of the breaches alleged charged larceny, and that the 
declaration was therefore demurrable. 


[For other cases, see Insurance, Cent. Dig. § 1575; Dec. Dig. § 629.] 


FIDELITY INSURANCE—SEPARATE BRANCHES. 


While it is not necessary in a suit on a bank cashier’s fidelity bond to 
set out in a separate count each breach of the bond, the assignment 
of each breach must be perfect in itseif and cannot be assisted by 
reference to other breaches. 


[For other cases, see Insurance, Cent. Dig. § 1575; Dec. Dig. § 629.] 


‘ FIDELITY INSURANCE—DECLARATION. 


Where a bank cashier's fidelity bond required defendant to pay such 
losses as plaintiff sustained by reason of the dishonest acts of the 
cashier amounting to larceny, committed during the term and dis- 
covered during the term or within three months thereafter, a dec- 
laration failing to charge when the alleged fraudulent acts of the 
cashier were discovered was fatally defective. 


[For other cases, see Insurance, Cent. Dig. § 1575; Dec. Dig. § 629,] 


* Decision rendered, June 29, 1909. 73 Atl. Rep. 684. 
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GAMBRELL VS. UNITED STATES HEALTH & ACCI- 
DENT INS. CO.* 


(Supreme Court of South Carolina.) 


BREACH OF WARRANTY—WAIVER. 

An application for health insurance contained statements which plain- 
tiff warranted to be true, one of which recited that he had not had 
any surgical or medical treatment during the last five years. The 
policy was issued June 18, 1906, and insurer died April 18, 1907, from 
cancer. In his preliminary notice of illness, deceased stated that 
he had been attended by a physician, December 10, 1905, and it was 
shown that he suffered an operation for cancer on that date, though 
he was not notified that it was cancer until August, 1906. Held that 
a statement made by defendant’s agent, who had no knowledge of 
decedent’s illness at the time the application was made, that if 
decedent got sick he would get his money, was conditioned on the 
truth of decedent’s statement, and, this being false in fact, there 
was no waiver of the breach of warranty avoiding policy. 


[For other cases, see Insurance, Dec. Dig. § 388.] 
*% Decision rendered, July 20,1909. 68S. E. Rep. 231. 


OLIVER ET AL. VS. ZTNA INDEMNITY CO.* 


(Supreme Court of Georgia.) 


ACTION TO RECOVER PREMIUM ON BOND—PETITION— 
SUFFICIENCY. 

The petition set forth a cause of action, and was not demurrable for any 
cause alleged. 

[For other cases, see Insurance, Dec. Dig. § 188.] 


% Decision rendered, June 24,1909. 65S. E. Rep. 116. Syllabus by the Court. 
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SUNDERLAND ROOFING & SUPPLY CO. VS. UNITED 
STATES FIDELITY & GUARANTY CO. (NO. 15,573)* 


(Supreme Court of Nebraska.) 


INDEMNITY INSURANCE—APPLICATION—BREACH OF 
WARRANTY. 


A written statement made by an employer to a bonding company, to 
the effect that the accounts of applicant’s cashier have been exam- 
ined upon a certain date, and were found to be correct, with cash 
and securities on hand to balance, which statement is intended to 
and does enter into a contract between said parties indemnifying 
the employer against said cashier’s dishonesty, and induces the ex- 
ecution thereof, is in the nature of a warranty, and, if false in a 
material part, will defeat recovery on the bond for the delinquency 
of such employee. 


[For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.] 








% Decision rendered, June 25,1909. 122 N.W. Rep. 25. Syllabus by the Court. 
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b ) 
aeeriawe vs. Mutual Life Ins. Co. of New York (Colo.) 
A®tna Ins. Co. vs. Kennedy (Ala.) 101 
a of Assignee When Policy Assigned. Meggett vs. Northwestern Mut. Life 
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VIII. Cancellation, Surrender, Abandonment, or Rescission 
of Policy. 


(A) Cancellation by Insurer—Form Requisite and Validity of Assignment or Trans- 
fer of Subject of Insurance Without Policy. American Steam Laundry vs. 
Hamburg-Bremen (Tenn.) 

Smoot vs. Bankers’ Life Ass’n (Mo.) 
_— FF xan to Cancel. Northern Assur. . vs. Standard Leather 
( 
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Repayment and Recovery of Premiums on Cancellation. Mincho vs. er 


Life Ins. Co. (N. 
Death of Insured No Excuse for Non-Return of Premiums. 
Life Ins, Co. vs. Rosenstein (Ind.) 
Faulty Cancellation. Firemen’s Fund Ins. Co. vs. Hellner (Ala.).. 8 
To Rescind Policy Insurer Must Return Premium. American Central Life Ins. 
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Insurer May Return Premium on oe = ae and Thereby Cancel. 
Gougar Co. vs. Garretson et al. (W 7 
Nature of Right in General. Sherman ng Pacis Life Ins. Co. of N. Y. (Wash.) 
Standard Leather Co. vs. Ins. Co. of North America et al. (Pa.) 
Standard Leather Co. of Pittsburg vs. Allemannia F. Ins 
burg (Pa.) 
Phenix Ins. Co. of Brooklyn vs. Hunter (Miss.) 


(B) Surrender, Gapegioten or Abandonment by Insured. Boutwell vs. Globe & _ 
gers ( ) 


(C) Rescission. Voss vs. Northwestern Nat’l (Wis.) 
Rights of Assignee. State Nat. Bank of Springfield vs. U. 8. Life Ins. Co. (Ill.) 
Validit , $f Policy. O'Neill et al. vs. Northern Assur, Co. of London, Eng. 
(Mich. 
Insured May Rescind When Not at Fault, Though Fraudulent ree 
U. 


Made to Obtain Policy by Insurance Agent. Central Life Assur. Soc. of 
S. vs. Mulford (Colo.) 


Filing Cross Bill. Phoenix Ins. Co. vs. Smith (Miss.) 
When Fraud Grounds for Defense nyt Not Separate Suit. 
Mutual Life Ins. Co. of N. Y. + ao 


. Co, of Pitts- 


IX. Avoidance of Policy for Misrepresentation, Fraud, or 
Breach of Warranty, or Conditions. 


(A) Grounds in General—Breach of Warranty—Description of Building in General. 
National Mutual vs. Duncan (Colo.) 
Breach of Warranty in General. Stapleton Nat’l Bank vs. 
Guaranty Co. (N. 
— vs. U. 8S. Fidelity & Guaranty . (Mass.) 
ence vs. Central Accident Ins. Co, (Ill 
estern & Southern Life Ins. Co. vs. Quinn (Ky. 
won 2 “ewes Is Material. U. 8. Health. & Accident’ Ins. "Go. 
olly (K 


Application Not Attached to Policy Waives Misrepresentations. Salzman vs. 


Machinery Mut. Ins. Ass’n.—Same vs. Lisbon Mut. Fire Ins. Co. (Iowa).... 
Constructive Notice. Fidelity Mut. Life Ins. Co. vs. Miazza (Miss.)........... ° 
Breach of Warranty—Effect of Breach. Arkansas os. Co. vs. Cox ete.) sveee ° 
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Frankel vs. United States Casualty Co. c. 
Griesa et al. vs. Mutual Life Ins. Co. of N. Y. (U. 8S.) 
Everson vs. General F. & L. Assur. Corp., Ltd. ., of Perth, Scotland (Mass.) 
REE Se, DROID BR: Tle CHOOT sons bo. 0.0b. 50 8 Ftc So Rene eh ase +68 0.0s pees. v.08 94: 
Error of Assured in Making Anwers on Application Not Sufficient to Amount 
to a Breach of Warranty. Iowa Life Ins. Co. vs. Haughton (Ind.)........ 
Representations vs. Warranties. Title Guaranty & Surety Co. vs. Bank of 
Fulton (Ark.) 
Effect of Failure to Answer Questions in Application. Eversun vs. General F, 
& L, Assur. Corp., Ltd., of Perth, Scotland (Mass.) .. 

Warranty vs. ‘‘Negotiation of Contract’’. Everson vs. General’ F. & L. Assur. 
Corp., Ltd., of Perth, Scotland (Mass.) 
ae Compared ‘Condition Precedent’’. Salts vs. Prudential Ins. 

0.) 


(5) Conditions Precedent. Everson vs. General F. & L. Assur. Corp., Ltd., of Perth, 
Scotland (Mass.) 


(B) In General—Intent of Insured—Title Insurance—Entire or Severable Contracts. 
National Mutual vs. oa (Colo.) 


State vs. Willett . 
Matters Relating to Property or. Interest Insured. * “Holienbeck vs. Mercantile 
Town Mutual (Mo.) 
2 (a) Description, Location and Use of Property—Interest of Insured—National 
Mutual Fire vs. Duncan (Colo.) 
Title or Interest of Insured. Wright vs. Hartford Fire Ins. Co. 
Perry vs. London Assur. Corp. (U 
Change of Title. Perry vs. London Assur. Corp. 8. 
Amount or Value of Property. National Mutual Fire vs. Duncan ae 
uitable Title of Interest. Arkansas Ins. Co. vs. Cox (Okla.) 
Other Insurance. James vs. Ins, Co. of ate of Ill. (Mo.) . 
Additional Insurance. International Salt Co. vs. Robt. G. Tennant Ye 
Sole ee eee by Wife to Husband. Grose vs. Phenix Ins Co. 


ONeill et al. vs. Northern Assur. Co. of London, Eng. ‘(Mich.): cose es 
Facts = Constituting a Rejection. Capital Fire Ins. Co. vs. King (Ark. 
a of Guaranty Contract. Title Guaranty & Surety Co, vs. Nichols 


a ies Affecting Risk. 
Trust Co. of Pittsburg (Pa.) 
tna Indemnity Co. vs. Farmers’ Nat. Bank of Boyertown, Pa. (U. 8S.) . 
Unsigned Deed Sufficient for Equitable Title. McCollough vs. Home Ins. ‘Co. 
(Cal.) 
A Vessel Is a Chattel—A Chattel Mortgage Thereon Is a Chattel sSertqage 
Within the Meaning of a Fire Insurance Policy. Gilchrist Transp. Co 
vs. Phenix Ins. Co. (U. 
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Spann vs. Pheenix Ins. Co. of Hartford (S. C. 
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False Answers. Mutual Life Ins. Co. of New York vs. Crenshaw (Tex.)...... . 
Des Moines Life Ins. Co. vs. Clay (Ark.) 
Insanity of Father Limited. Iowa Life Ins. Co. vs. Haughton (Ind.) 
Matters Relating to Property or Interest Insured. Alexander vs. Metropolitan 
Life Ins. Co. (N. C. 
Alexander vs. Metropolitan Life Ins. Co. (N. C.) 
Reiteration of Statements of Arviications Good ncaa: 
ers’ L. Ins. Co. of City of New York (N. Y.) 


Forfeiture of Policy for Breach of Promissory Warranty, 
Covenant, or Conditions Subsequent. 


Grounds in General. Brickell vs. Atlas Assur. Co., Ltd. (Cal.) ...... 
Southern Home Ins. Co. vs. Putnal (Fla.) 
Aris vs. Mutual Life Ins. Co. of New York (Wash.) 

Non- ees of Premium as a Defense. Rose vs. Mutual Life Ins. Co. of N. 


Matters Relating to Property or Interest Insured—Precaution Against Loss. 
Hollenbeck & Co. vs. Mercantile Town Mutual (Mo.).. 


seeenee 


American Steam Laundry vs. Hamburg-Bremen Fire Ins. ‘Co. (Tenn. Nets cena 
Schwartz vs. Metropolitan Surety Co. (N. Y.) 
Insurance Against Fire or Other Causes of Loss—Building Becoming Vacant. 


Nat’l Mutual vs. Duncan (Colo.) 
Additional Insurance—Sufficiency of Notice of Additional Insurance. 
Mutual Fire vs. Duncan (Colo.) 
Schon vs. Modern Woodmen of America (Wash.) 
Parkhurst-Davis Mercantile Co. vs. Merchant Underwriters at the indem- 
nity Exeharge (Ill.) 
Incumbrances. J. I. Kelly Co. vs. St. Paul F. & M. (Fla.) 
What ae Change of Title or Interest in General. 
Co. of the City of N. Y. . we) 
Natere wand Effect in General—Transfer pune Owners—Conveyance to Wife 
Bronson vs. N. Y. Fire Ins. Co. (W. Va.) 
Deviation or Other Change of Voyage. Norris et al. vs. China Traders’ — 
Co. (Wash.) 
Other Insurance. Northwestern Nat. Ins, Co, of Milwaukee vs. Avant .)-» 
Change of Title, Interest, or Possession. Sewell vs. Home Ins. Co, (N. 
Athens Mut. Ins. Co. vs. Evans (Ga.) 
When Mortgagee Buys in. Boston Co-operative Bank vs. 
Co. (Mass.) 


Existing ‘ ee 

Co, (N. Y.) ° 
A Sale Not an Option. Brickell vs. Atlas Assur. Co., Ltd. (Cal.)........... 

Contents Mich) Buildings’’ Construed. Wilson et al. vs. Farmers’ Mut. F. Ins. 
‘0. (Mic 

A Chattel Mortgage on Part of Property When Not Effected to Avoid Policy— 
‘Subject of Insurance Defined’’. Mecca Fire Ins. Co. of Waco vs. Wilder- 
spin (Tex.) 

Incumbrances. Mecca Fire Ins. Co. of Waco vs. Wilderspin (Tex.) 

Exceptions of Risks in Policy. Scottish’ Union & Nat’l Ins. Co. vs. Weeks 
Drug Co. (Tex.) 

Failure to Keep Accounts Causes Forfeiture. 
vs. Weeks Drug Co. (Tex.) 

Change in Location of Property. 
Conn. (Kan.) 

An Option Contract for Sale of Property Is Not a Change of Title or Interest. 
House vs. Security Fire Ins. Co. bgp 

Rpectee Deeate Increasing Risk. 
( ) 


Guaranty and Credit Insurance. 
of Boyertown, Pa. (U. 8.) 
Falling of Bullding Clause. Clayburgh vs. Agricultural Ins. Co. (Cal.)....,..... 
Addtional Insurance. Fields vs. German American Ins. Co. (Mo.) 
Wilson vs. Anchor Fire Ins. Co. et al. (lowa) 
(C) ‘‘Occupation’’ Defined. Everson vs. 
Perth, Scotland (Mass.) 
Matters Relating to Person Insured. 
Taylor vs. Illinois Commercial Men s Ass’ ‘n of Chicago, Tu. (Nn eb 
(D) Mistake— Negligence of Agent in Inserting False Answers ” Application. 
lenbeck & Co. vs. Mercantile Town Mutual (Mo.) 
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(2) Nonpayment of Premiums on Assessments—Right to Insure After ‘Seteee~eee- 
man’s Adm’r vs. Prudential Ins. Co. of America (Ky.) ... 
Clappenback vs. N. Y. Life Ins. Co. OY -) sees 
Melvin vs. Piedmont Mat. Life Ins. (N. C.) ° 
Illinois Life Ins. Co. vs. McKay. or rccay vs. Illinois Life Ins. (Ga.).. 
Sufficiency of Payment or Tender to Prevent Forfeiture—Payment or ie to 
Agent or Broker. Becker vs. Exchange Mut. Fire Ins. Co. (P: 
McCoy vs. Bankers’ Life Ass’n of Des Moines, Iowa (Mo.). 
Default as a Ground of Forfeiture in General—Nonpayment of 
Premium. Arkansas Ins. Co. vs. Cox (Okl ae 
Melvin vs. Piedmont Mut. Life Ins. Co. (N. C.) 
Nimic vs. Security Mut. Hail Ins. i s oe mr 
Rose vs. Mutual Life Ins. Co. of N. Y. (Ill.) 
In General. Security Mutual Life Ins. Co. vs. They ( is 
Accused for Nonpayment and Waiver of Tender—Illogality of Assessment. 
vs. Hartford Life & Annuity Ins. . (Mo.) 
Security Mutual Life Ins. Co. vs. Riley (Ala.) oeecece 
Forfeiture for Nonpayment of Premium Strictly Construed. 
Assur. Society of U. S. vs. Golson (Ala.) 
Failure to Pay Premium—Not Forfeit. Equitable Life Assur. Society of U. S. 
vs. Golson (Ala.) 
Unless Forfeiture Provided. in Policy Nonpayment of Premium Will Not Affect 
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a “y a Ground of Forfeiture in General. iat” vs. Bankers’ Life Ass'n 
° 
Smoot vs. Bankers’ Life Ass’n (Mo.) 
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Despatch Laundry Co. vs. Employers’ Liability Assur. "Sorp., Ltd. (N. Y.).. 
Mastenbrook vs. U. 8S. Accident Ass’n (Mich.) ...... . 


XI. Estoppel, Waiver, or Agreement Effecting Right to Avoid 
Policy. 


(A) Application of Doctrines of Estoppel and Waiver—What Conditions May Be 
Waived. Eagle Fire Ins, Co. vs. Lewallen (Fla.) .......... 
Murphy vs. Metropolitan (Minn.) 
Norris et al. vs. China Traders’ Ins. Co. (Wash.) 
Henderson vs. Standard Fire Ins. Co. of Iowa (Iowa) .........eseee08 eeees 
Waiver of Conditions. Bush vs. Hartford Fire Ins. Co. (Pa.) 
Waiver of Forfeiture. Union Central Life Ins. Co. vs. Washburn (Ala.) 
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Athens Mut. Ins. Co. vs. Evans (Ga.) 
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7Etna Ins. Co. vs. Kennedy (Ala.) 
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What Constitutes Knowledge or Notice—Knowledge of or ticies to Officers 
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What Constitutes Knowledge or ge By of Notices of Officers Im- 
putable to Company. Security Mutual Life Ins. Co. vs. Riley (Ala.)...... 1 
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Knowledge of Principal eee of Agent. 
Life Ins. Co. (Iowa) 
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(2) Defense of Unseaworthiness. Farmers’ Feed Co. 
s. 


Matters" Relating to Property or Interest Insured. 
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LIFE. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


BAILEY 


v8. | 


WOOD ET AL. 


SAME 


woop. 
(Two Cases. at 


LIFE INSURANCE—ASSIGNMENTS—RIGHTS OF CREDITORS. 


An assignee of a life policy, within Rev. Laws 1902, c. 118, § 73, relating 
to the rights of beneficiaries in life policies and creditors of insured, 
is entitled to the proceeds of the policy, less sums for premiums paid 
in fraud of creditors; such sums, with interest thereon, belonging 
to the creditors. 


[For other cases, see Insurance, Dec. Dig. § 590.] 


Report from Superior Court, Suffolk County; J. B. Richard- 
son, Judge. 

Suits by Hollis R. Bailey, trustee in bankruptcy of James A. 
Wood, against Caroline Wood and another, against Caroline 
Wood, and against Mercy L. Wood. The cases came on for 
hearing on demurrers to the bills, and orders were made over- 
ruling the demurrers, and the causes were reported for deter- 
mination by the full court. Demurrers rightfully overruled. 


ALBION L. MILLAN, for Plaintié. 
G. W. ANDERSON and A. B. Haypen, for Defendanis. 


HAMMOND, J. 

1. Inasmuch as the first two cases involve each the same 
question of law, they will be considered together and apart from 
the third case. The policies were all taken out by James A. 
Wood (of whose estate in bankruptcy the plaintiff is trustee) 
in his name, upon his own life, were originally payable to him, 
his executors, administrators or assigns, and were subsequently 





% Decision rendered, June 24,1909. 89 N. E. Rep. 149, 
VoL. XXXVIT..—69. 
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assigned, one to the defendant Carcline, his wife, and Mercy, 
his daughter; and the others to Caroline. These policies are 
within the provisions of Rev. Laws, c. 118, § 73 (formerly St. 
1894, p. 718, c. 522, § 73); and the rights of the parties are de- 
termined by that statute (Bailey vs. Wood, 89.N. E. 147). 

Under this statute the assignee of each policy holds the same 
free from the creditors of James,. provided, however, “that, sub- 
ject to the statute of limitation, the amount of any premiums for 
said insurance paid in fraud of creditors with interest thereon, 
shall inure to their benefit from the proceeds of the policy”. 
Shortly stated, the assignee is entitled to the proceeds of the 
policy less sums for premiums paid in fraud of creditors. To 
such sums, with interest thereon, the creditors are entitled. 

In each of these cases the bill, after stating that before the 
acts thereinafter complained of, the said James had begun to 
make provision for the needs of his wife by donation, and that 
she also had acquired by gift and inheritance a large amount of 
property from persons other than her husband, alleges that at 
the times of the respective assignments the said James was in- 
solvent; and it further avers “that at the various dates when 
each and every one of said premiums were paid on said policy, 
said Wood well knew that he was indebted beyond his probable 
means of payment and that his situation was such that he could 
not as a prudent man having an honest regard to the rights of 
his creditors transfer to his said wife or to his said daughter, 
by way of gift, any of his property and that as the plaintiff is 
informed and believes and accordingly avers, said James A. 
Wood was insolvent at the various dates when said premiums. 
were paid as aforesaid. Said bankrupt paid said premiums in 
fraud of his creditors and intending to hinder, delay or defraud 
his then existing creditors and also his subsequent creditors”. 

It thus appears that the bill sets out a case where payments 
of premiums have been made in fraud of creditors; and accord- 
ingly it must be held in accordance with the plain reading of 
the statute that so far as respects this branch of the case the 
demurrer must be overruled. 

Ordinarily the opinion on this branch of the case would stop 
here. It is urged, however, by the defendants that a bankrupt 
has a right .to make a reasonable provision for his wife and 
family by way of insurance upon his life, and that even if the 
payment of premiums for such insurance does reduce the fund 
which otherwise would go to his creditors, they cannot com- 
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plain, inasmuch as their rights are secondary to the reasonable 
necessities of the bankrupt’s family. If this case goes back for 
trial, it may be urged at the close of the evidence that upon this 
ground it fails to show that the sums paid for premiums were 
not unreasonable and therefore were not in fraud of creditors, 
although appreciably reducing the fund otherwise available to 
meet their claims. It seems advisable to discuss this ground of 
defense at this time. 

In the absence of any statute there has been much diversity 
of judicial opinion as to the rights of the wife of the bankrupt, 
so far as respects the proceeds of an insurance policy taken out 
by the bankrupt in his own name, upon his own life, and after- 
wards assigned without valuable consideration to his wife or 
for her benefit and that of her children. 

In England it is held that the creditors of the bankrupt are 
entitled to the entire proceeds of the policy where it was settled 
upon the wife of the bankrupt while he was insolvent. Perhaps 
the most recent case is Taylor vs. Coenen, 1 Ch. D. 636. In 
giving the opinion in that case Vice-Chancellor Malins uses the 
following language: “It is said that the settlement: was of very 
trifling amount, considering the extent of his business, that he 
had only paid premiums to a small amount, and that he could 
only have defrauded his creditors to the amount of those pre- 
miums. There is certainly a semblance of truth in that conten- 
tion, but the answer to it is that the creditors have a right to ali 
the property which would have belonged to him, and a consid- 
erable amount has been produced by these policies. In the state 
of his affairs he was not at iiberty to reduce the amount of his 
property by the payment of the premiums, but as by paying the 
premiums he has kept on foot the policies the creditors are en- 
titled to have that property which resulted from such payment. 
It is true that if he had supposed the produce of the policies. 
would go to his creditors he would very likely have allowed 
them to drop, and it was only for the sake of his wife and family 
that he paid the premiums. This view of the case may well be 
taken into consideration by the creditors themselves when they 
see the position to which the testator’s widow is reduced, but 
all I can do is to carry out the law by which I am bound to de- 
clare that the settlements are void as against the creditors and 
all the property realized upon them must go to the creditors.” 
Indeed, as stated by Mr. Williston in an able article in 25 
American Law Review, pp. 185, 188, the English cases “give no 
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countenance to the view that a voluntary settlement of a policy 
of life insurance is to be treated differently from such a settle- 
ment of other property or that a voluntary settlement upon the 
wife of the insured is to be dealt with more favorably than a 
settlement upon another.” See the following cases cited by 
him: Skarf vs. Soulby, 1 Mac. & G. 364; Penhall vs. Flwin, 1 
Sm. & Giff. 258: French vs. French, 6 De G., M. & G. 95; Jan- 
kyn vs. Vaughn, 3 Drew. Ch. 419; Neal vs. Day, 28 L. J. Ch. 
45; Stockoe vs. Cowan, 29 Beav. 637; Freeman vs. Pope, L. 
R. 9 Eq. 206, L. R. 5 Ch. 538. 

In Central Bank of Washington vs. Hume, 128 U. S. 195, 9 
Sup. Ct. 41, 32 L. Ed. 370, it was held that where an insolvent 
paid premiums upon a policy taken out upon his life by his wife, 
the creditors were not entitled to the proceeds of the policy. It 
was said by Chief Justice Fuller in that case that the obvious 
distinction between the transfer of a policy taken out by a per- 
son upon his insurable interest in his own life and payable to 
himself or his legal representatives and the obtaining of a policy 
by a person upon the insurable interest of his wife and children 
and payable to them has been repeatedly recognized by the 
courts. Upon this subject the opinion proceeds as follows: 
“Conceding, then, in the case in hand, that Hume paid the pre- 
miums out of his own money, when insolvent, yet, as Mrs. 
Hume and the children survived him and the contracts covered 
their insurable interest, it is difficult to see upon what ground 
the creditors, or the administrators as representing them, can 
take away from these dependent ones that which was expressly 
secured to them in the event of the death of their natural sup- 
porter. The interest insured was neither the debtor’s nor his 
creditors’. The contracts were not payable to the debtor, or 
his representatives, or his creditors. No fraud on the part of 
the wife, or the children, or the insurance company is pretended. 
In no sense was there any gift or transfer of the debtor’s prop- 
erty, unless the amounts paid as premiums are to be held to 
constitute such gift or transfer.’ It was further held that under 
the circumstances the creditors could not reach the premiums. 
Upon this the following language was used: “Cases might be 
imagined of the payment of large premiums out of all reason- 
able proportion to the known or reported financial condition of 
the person paying, and under circumstances of grave suspicion, 
which might justify the inference of fraud on creditors in the 
withdrawal of such an amount from the debtor’s resources; but 
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no element of that sort exists here.” “The premiums form no 
part of the proceeds of the policies and cannot be deducted 
therefrom on that ground. * * * It seems to us that the 
same public policy * * * which recognizes the support of 
wife and children as a positive obligation in law as well as 
morals, should be extended to protect them from destitution 
after the debtor’s death, by permitting him, not to accumulate 
a fund as a permanent provision, but to devote a moderate por- 
tion of his earnings to keep on foot a security for support al- 
ready, or which could thereby be lawfully obtained, at least to 
the extent of requiring that, under such circumstances, the 
fraudulent intent of both parties, husband and wife, * * * to 
the transaction should be made out.” And it was accordingly 
held that the administrator of the deceased bankrupt’s estate 
could reach neither the proceeds of the policies nor the amount 
of the premiums paid. 

In many of the states of this Union the matter is regulated 
by statute. Some, as in Rhode Island (Pub. St. 1882, c. 166, § 
21), limit the amount of the policy the proceeds of which go to 
the wife; others, as in Tennessee (Mill. & V. Code, § 3135), do 
not. Some, as in Alabama (Code 1886, § 2356), limit the amount 
of the premiums the bankrupt may pay from his estate; others, 
as in Pennsylvania: (Purd. Dig. [10th Ed.] p. 802), do not. 
Some, as in Georgia (Code 1882, § 2820), respect only policies 
originally made in favor of the wife and children; others, as in 
Maryland (Code 1878, art. 51, §§ 24, 26), respect policies either 
originally so made or subsequently bona fide assigned to them. 
In several of the states there is a statute similar to ours. 

In the absence of any statute we think the prevailing opinion 
in the states is that where a policy of insurance is originally 
taken out in the husband’s name and payable to his estate, a 
voluntary assignment, when insolvent, by him to his wife is void 
as to his creditors. Appeal of Elliott’s Ex’rs, 50 Pa. 75, 88 Am. 
Dec. 525 (decision made in 1865, before the Pennsylvania statute 
of 1868); Stokes vs. Coffey, 8 Bush (Ky.) 533; Burton vs. 
Farinholt, 86 N. C. 260; Catchings vs. Manlove, 39 Miss. 655. 
See, also, Stigler vs. Stigler, 77 Va. 163; Pullis vs. Robison, 73 
Mo. 201, 39 Am. Rep. 497; Thompson vs. Cundiff, 11 Bush 
(Ky.) 567; Barry vs. Equitable Life Ins. Co., 59 N. Y. 587. In 
the matter of Succession of Hearing, 26 La. Ann. 326, the ma- 
jority of the court reached a contrary result. In several of the 
cases, including some of those above cited, it is said that this 
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rule should not be applied when the policy is originally taken 
out in the name of or in behalf of the wife or children, or that 
in this last class of cases only the premiums paid by the husband 
when insolvent should be reached by his creditors. In Mer- 
chants’ & Miners’ Transportation Co. vs. Borland, 53 N. J. Eq. 
282, 31 Atl. 272, the court refused to follow Central Bank of 
Washington vs. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 
370, rejected the distinction between the two classes of cases, 
and squarely held that payments made by a husband, when in- 
solvent, upon a policy of life insurance upon his own life for the 
benefit of his wife and child, are essential gifts to the beneficiary 
and are fraudulent and void as against creditors existing at the 
time of such payments. 

It would not be profitable to discuss further the state of the 
authorities upon this general subject. They are irreconcilable 
in many respects. Whoever desires to peruse the subject 
further in detail will find in the above-mentioned article in the 
American Law Review an able discussion of the law, with the 
citation of many cases; also in a note in 88 Am. Dec. 530, a 
good collection of the earlier cases, and in a note in 29 Am. St. 
Rep. 360, some instructive references to the later cases. See, 
also, the able and exhaustive opinion of Wilson, J., in Hendric 
& Bolthoff Manuf. Co., 13 Colo. App. 15, 56 Pac. 209, and 20 
Cyc. 363, for a very full collection of cases. 

In this state of the law what construction is to be given to 
Rev. Laws c. 118 § 73? The legislation finally ending in this 
statute began with St. 1844, p. 192, c. 82. It does not appear 
that up to the time of the passage of the statute our own courts 
had had occasion to consider the precise question of the relative 
rights of the wife and creditors of an insolvent debtor. But see 
now Bailey vs. Wood, 89 N. E. 147. The statute was quite gen- 
eral, but we shall speak of it only as it affects the question be- 
fore us. St. 1844 p. 192, c. 82, did not cover policies assigned. 
It provided in substance that a married woman for whose bene- 
fit or in whose name the policy was taken out should hold the 
same free from the creditors of her husband and of the person 
who took out the policy, except that in case of any premium 
paid in fraud of creditors a proportional amount of the interest 
in the policy or of its proceeds should inure to the benefit of 
such creditors. The statute was amended so as to apply where 
the husband procured insurance on his own life expressed in 
the policy to be for the benefit of his wife (St. 1847 p. 466, c. 
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248), and was further amended so as to apply to policies as- 
signed or transferred (St. 1864, p. 126, c. 197). As to the mat- 
ter of premiums, it was amended so as to give the creditors 
only the amount of the premiums paid in fraud of them instead 
of a proportionate share of the proceeds (St. 1854, p. 392, c. 453, 
§ 28), and this right of the creditors was still further restricted 
by St. 1864, p. 126, c. 197, to those premiums not barred by the 
statute of limitations. 

In view of the then confused state of the law as to the relative 
rights of the wife on the one hand and creditors of the husband 
on the other, in and to either the proceeds of insurance upon the 
life of the husband or the premiums paid by him when insolvent 
for such insurance, both in cases where the policy was expressed 
to be made payable to him or his estate and afteward was trans- 
ferred to his wife, as well as in cases where the policy was ex- 
pressed to be payable to his wife or for her benefit, we are of 
opinion that it was the purpose of this legislation to lay down 
plain and simple rules easily followed, and that the true intent 
and meaning of the statute was in the first place finally to estab- 
lish the general right of the wife to the proceeds of insurance 
upon the life of her husband, whether the policy was originally 
for her benefit or whether, being originally for the benefit of 
the husband and his estate it was afterward transferred to her, 
and whether or not the husband was insolvent at the time of the 
transfer and in the second place to establish the right of the 
creditor to have the benefit of the premiums paid by the hus- 
band when insolvent, irrespective of the question of his duty to 
support his wife. As the statute was originally passed, as above 
stated, the rights of the creditors were measured by a propor- 
tional part of the proceeds of the policy, but are now measured 
by the amount of premiums with interest subject to the statute 
of limitations. Such a construction of the statute clears away 
the haziness of the judicial atmosphere upon the subjects in- 
volved and is just and equable. It restores to the creditors of 
the insolvent what has been taken away from the fund to which 
before the insurance they could have looked for the satisfaction 
of their claims, and gives the rest to the wife. Under this stat- 
ute accordingly, it must be held that money paid by an insolvent 
as premiums on a policy of his life inuring to the benefit of 
a third party as a gift, is money paid in fraud of his creditors, 
and that the principle is applicable irrespective of the question 
whether or not the third party be his wife. 
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In Gould vs. Emerson, 99 Mass. 154, 96 Am. Dec. 720, there 
does not appear to have been any insolvency of the husband 
either when the policy was taken out or when the premiums 
were paid, and the point decided was that a life insurance policy 
expressed to be for the benefit of the widow and child of the 
assured could not be affected by his will. The remarks of Gray, 
J., on pages 155, 156, of 99 Mass. (96 Am. Dec. 720), as to the 
object of the statute are in no way inconsistent with this view. 

There have been various decisions in other states upon simi- 
lar statutes, among which see Ionia County Sav. Bank vs. Mc- 
Lean, 84 Mich. 625, 48 N. W. 159; Lehman vs. Gunn, 124 
Ala. 213, 27 South. 475, 51 L. R. A. 112, 82 Am. St. Rep. 159; 
Adler Co. vs. Hellman, 55 Neb. 266, 75 N. W. 877; Hise vs. 
Hartford F. Ins. Co., go Ky. 101, 13 S. W. 367, 29 Am. St. Rep. 
358. In this last case the Court of Appeals of Kentucky, under 
a statute similar to ours, held that inasmuch as by the law of 
that state the insurance of the life of a husband for the benefit 
of his wife and children before the statute was valid against his 
creditors unless the amount of the insurance was unreasonable 
in view of his indebtedness and his ability to pay, the statute 
should be construed in a similar way as to what was fraudulent 
appropriation of his property for that purpose. 

It is further urged by the defendants that even if the premi- 
ums were some of them paid in fraud of creditors the 
plaintiff is not entitled to any relief; that a policy of 
life insurance is merely a promise by the insurer to 
pay a certain sum at maturity of the policy upon certain con- 
ditions, one of which is the payment at stated periods of a cer- 
tain premium; that the interest of the beneficiaries is simply 
contingent; that in this case the defendants have received noth- 
ing and may never receive anything; that the proceeds of a 
policy are the sums payable by the receiver according to the 
terms of the policy, and that until such sums are payable ac- 
cording to its terms there are no proceeds which can be reached. 

While it is true that these beneficiaries have not yet received 
anything and may never receive anything upon these policies, 
and that therefore no decree can now be made directing them 
to pay to the plaintiff any part of the sums paid by the insolvent 
Wood in fraud of his creditors, it by no means follows that as 
between the plaintiff and the defendants their respective rights 
to the proceeds, when finally payable, cannot now be deter- 
mined. The prayer of the plaintiff is in the alternative, namely, 
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that the plaintiff may be entitled to a decree either to receive 
from the defendants the amount of the premiums fraudulently 
paid, or to receive the same out of the proceeds of the policies. 
Even if the fund is contingent and even if it may never become 
payable, we see no reason why the respective rights of the 
parties to this suit, as between themselves, may not be now 
settled. It is a right which can be assigned by the trustee in 
bankruptcy and by a sale of it the creditors may presently 
realize something out of it. See St. 1884, p. 266, c. 285 (now 
Rev. Laws, c. 159, § 3, cl. 7); Alexander vs. McPeck 189 Mass. 
34, 75 N. E. 88, and cases there cited. Nor is there anything 
in section 70 of the United States bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) as 
to the surrender value of policies payable to the bankrupt or his 
personal representatives which is necessarily inconsistent with 
this. The defendants who are assignees of these policies hold 
them free from the power of the bankrupt without their con- 
sent to convey or surrender them. They hold them also free 
from any claims of creditors except for the amount of premi- 
ums fraudulently paid. For the amount only of the sums so 
paid can the plaintiff look to the proceeds of these policies. 
Should this amount exceed the surrender value, the contention 
of the defendants on this branch of the case will perhaps need 
consideration. It is unnecessary to consider it now. See Pul- 
sifer vs. Hussey, 97 Me. 434, 54 Atl. 1076. 

Although one of the grounds of the demurrer is that the in- 
surance companies have not been made parties, yet as that point 
is not argued on the brief of the defendants, we suppose that it 
is waived. It may be well to say, however, that we see nothing 
in it. The company clearly has no interest in the litigation, and 
in view of the language of the statute we think the plaintiff may 
either join the company as a party defendant or protect him- 
self by giving the company a written notice as provided in the 
statute. The defendants are in no way prejudiced by a failure 
to join the company. 

2. As to the third case. Here the circumstances as set forth 
in the bill are different. The policy, being what is known as a 
“fifteen-year policy”, was taken out by the said James upon his 
own life, was originally made payable to him or to his estate, 
and was subsequently assigned to his sister Sarah, then unmar- 
ried and a member of his family. In August, 1902, she, never 
having been married, as we understand, died, and her bene- 
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ficial interest in the policy went to him as her sole heir and 
distributee. Shortly afterward, he being the person upon whose 
life the policy was issued and being the sole owner of the bene- 
ficial interest in it, made a voluntary conveyance or transfer of 
it to his daughter, the defendant. The transfer was effected by 
changing the policy so that it read for “the benefit of his 
daughter Mercy Lucy Wood absolutely in any and every event 
whether the policy becomes a claim by reason of his death or 
by maturity provided only she survive him”. On November 2, 
1907, the policy matured and the defendant collected the full 
amount of the same, $5,000, and this sum “was received by her 
for her own purposes”. 

The first question is whether the defendant held this policy 
under the protecting wing of the statute. At the time of the 
transfer the said James was the full owner of the legal and bene- 
ficial interest in the policy. The defendant was not his wife. 
She was his daughter, apparently of full age and a member of 
his family. She was not a married woman, and therefore was 
not included within that part of the statute which relates solely 
to married women. Unless her case is described in the first part 
of the statute she is not within it. That part, so far as ma- 
terial, reads thus: “If a policy of insurance is effected by any 
person on his own life * * * in favor of a person other than 
himself having an insurable interest therein, the lawful bene- 
ficiary thereof, other than himself or his legal representatives 
shall be entitled to its proceeds against the creditors and repre- 
sentatives of the person effecting the same”, subject to claims 
-for premiums fraudulently paid as thereinafter provided. 

The first statute in this line of legislation (St. 1844, p. 192, c. 
82) included two classes of policies: first, those made “‘on the 
life of any person expressed to be for the benefit of a married 
woman”, and second, those “effected by any person on. the life 
of another expressed therein to be for the benefit of such other 
or his representatives or for that of a third person”. There was 
no language alluding to a transfer of any policy or a change in 
the beneficiary after its issue. The language plainly speaks in 
each class only of the condition of the policies when first is- 
sued. Nothing is said of policies which by assignment or other- 
wise have been changed in legal effect after their issue. By St. 
1847, p. 466, c. 248, the second class was enlarged so as to in- 
clude a policy taken out by a person on his own life “expressed 
to be for the benefit of another”. An important amendment was 
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made by St. 1864, p. 126, c. 197, which extended the statute so 
as to include a policy of insurance on the life of any person 
“duly assigned, transferred or made payable to any married 
woman or to any person * * * for her benefit”. By this 
amendment the provisions as to the policies of the first class, 
namely, those in favor of a married woman, were extended so 
as to embrace policies assigned or made payable to her after 
their issue. But this ainendment was not applicable to the sec- 
ond class. That stood as before, and so has remained ever 
since. 

There is a marked distinction, therefore, as to the right of a 
wife under this statute and the right of any other beneficiary. 
The right of the wife extends not only to policies expressed for 
her benefit when issued, but also to those which, after issue, are 
assigned or in any way made payable to her for her benefit, 
while the right of any other beneficiary is confined to policies 
expressed at the time of their issue to be for his benefit. 

In the present case the insolvent, at the time of his transfer 
to his daughter. was, as has been said, the sole owner of the 
legal and beneficial interest in the policy, not only by reason of 
the original terms of the contract, but by virtue of his in- 
heritance as heir of his sister, the first assignee. It was a con- 
tract to pay him money at its maturity in November, 1907, or 
to his estate in case of his decease before that time. Before the 
assignment it was part of his assets to which the creditors had a 
right to look for the payment of their claims. It is true that he 
could have transferred it to his wife, and by the express lan- 
guage of the statute she could have held it, but the transfer was 
made not to her but to his daughter. The effect of this transfer 
to his daughter, if valid, was to diminish his estate by so much. 
Jt cannot make any difference that the transfer was made by 
changing the reading of the policy. Not merely the form but 
the substance of the transaction is to be considered, and the 
substance was a transfer from his own hand to that of his 
daughter of a valuable asset as a gift. The daughter can claim 
no benefit under the statute; and by the overwhelming weight 
of authority she cannot hold the policy under the common law. 
The transfer is void as against the creditors of the bankrupt. 
See the cases hereinbefore cited. 

It may be remarked in passing that in any event the demurrer 
would have to be overruled, for the transfer to the daughter was 
contingent upon her surviving her father. The bankrupt still 
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has a contingent interest in the proceeds or the policy which 
he, as against his creditors, cannot give away. 

As the daughter has received the money she can be made to 
account for it in this proceeding. At this stage of the case it is 
not necessary to formulate the precise form of the decree. That 
must be determined after the hearing on the merits. 

The demurrers having all been rightly overruled, the re- 
spective defendants, by the terms of the report, are to answer. 

So ordered. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL, 


In the absence of special statutes the effect of the insolvency of the 
insured on the proceeds of a policy payable to his family has usually 
been determined by the general principles governing fraudulent convey- 
ances. But the views entertained by the courts differ irreconcilably. 
According to some an insolvent, even at common law, is entitled to 
make reasonable provision for his family through life insurance, and the 
payment of a moderate premium for this purpose is not presumptive of 
fraud. State vs. Tomlinson, 16 Ind. App. 662; Masonic Mut. Life. Ins. 
Co. vs. Paisley, 111 Fed. 32; Cent. Nat. Bank vs. Hume, 128 U. S. 195. 
According to other courts the creditors are entitled to all moneys paid 
for such purpose after insolvency. These latter, too, differ as to the 
amount thus receivable. According to some it is represented by the 
actual payments made, and according to others by the proportion of the 
insurance money represented by such premiums. See 25 Amer. Law 
Review, 185; Bertram vs. Hopkins, 71 Conn. 505; Pullis vs. Robinson, 
73 Mo. 201. This question also arises under statutes limiting the pre- 
miums or insurance exempt in case of insolvency. Bertram vs. Hop- 
kins, 71 Conn. 505; Kiely vs. Hickox, 70 Mo. App. 617; Pullis vs. Rob- 
inson, 73 Mo. 201. But creditors have no claims upon a life policy of 
an insolvent on which no premiums have been paid during insolvency, 
when payable to his family, nor even neceessarily though some of the 
premiums were paid during insolvency. See Cent. Nat. Bank vs. Hume, 
supra. 

The applicability of this doctrine to endowments, even where, as in 
the present case, special statutory provisions exist, is not so clear, 
especially where the policy was originally the property of the insured 
and is subsequently assigned. The endowment is, from one point of 
view, a combination of a savings bank fund with a life insurance. The 
former is usually payable to the insured himself in case of his survival 
for a specific period. It is in principle the reverse of an ordinary life 
policy, being a provision for the future of the insured himself in the 
event of his continued life. The reasons for the immunity of the life 
policy as a provision for the family in case of death do not apply to 
the endowment portion, which is essentially an ordinary savings bank 
fund, whose payment is contingent on survival through the endowment 
period. The legal justification therefore for the ruling in the present 
case must apparently be sought in the statute itself which, according 
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to the court, was intended to include the endowment as a form of life 
insurance. 

The finding of the court that in case of the policy assigned to the 
daughter conditioned on her survival, a contingent interest remained in 
the bankrupt subject to the claims of creditors, suggests also a partial 
answer to the question as to the legal status of wives’ policies when 
made subject to the right of changing the beneficiary on the part of 
the insured. It would seem that in this case, too, the latter would have 
a contingent interest to which his creditors might lay claim, and the 
query arises, whether such policies are for the benefit of third parties 
within the meaning of the statutes. : 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


SUPREME LODGE, NEW ENGLAND 
ORDER OF PROTECTION 


v8. 


HINE ET AL.* 


MUTUAL BENEFIT—CONTRACT. 


The application for membership in a fraternal benefit society, and the 
certificate issued, form the contract. 


[For other cases, see Insurance, Cent. Dig. § 1853; Dec. Dig. § 715.] 


MUTUAL BENEFIT--PLACE OF CONTRACT. 


A member of a foreign fraternal benefit society is bound by the laws of 
the state where the society-is domiciled, the certificate being there 
issued, so far as his contractual relation with the society is con- 
cerned, though the certificate is delivered in Connecticut. 

[For other cases, see Insurance, Cent. Dig. §§ 173-175, 1934; Dec. Dig. 
§ 712.] 


MUTUAL BENEFIT—PERSONS WHO MAY BE BENEFICI- 
ARIES—"“RELATIVE”. 


Rev. Laws Mass. 1902, c. 119, § 6, provides that a fraternal death benefit 
shall. be .payable only to the husband, wife, etc., or relative of the 
member named in the certificate. The charter of a fraternal benefit 
society declared its object to be to establish a fund from which, on 
a member’s death, a sum not exceeding a certain amount should be 
paid to his family or a relative, and its constitution declared its ob- 
ject to be to create a fund from which a sum not exceeding a cer- 
tain amount should be paid to the husband, wife, or relative of a 
member. Held, that a son-in-law of a member was not a “relative” 
of such member, and could not be named as a beneficiary; only a 
relative by blood being intended to be included in that expression. 


ar cases, see Insurance, Cent. Dig. §§ 1932-1938; Dec. Dig. § 
769. 
[For other definitions, see Words and Phrases, vol. 7, pp. 6054-6058. ] 





% Decision rendered, July 20, 1909. 73 Atl. Rep. 791. 











1050 Insurance Law Journal. [Oct., 1909. 




































MUTUAL BENEFIT—IMPROPER DESIGNATION OF BENEFI- 
CIARY—EFFECT. 


The improper designation of a beneficiary does not avoid the contract 
between a fraternal benefit society and its member. 
[For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 


MUTUAL BENEFIT—IMPROPER DESIGNATION OF BENEFI- 
CIARY—EFFECT. 

Where no beneficiary of a benefit certificate has been designated, or the 
designation is void, the classes of persons fixed by statute who may 
be named as beneficiaries take, unless otherwise provided by stat- 
ute or the laws of the society. 

[For other cases, see Insurance, Cent. Dig. §§ 1944, 1945; Dec. Dig. §§ 
777, 778.) 


MUTUAL BENEFIT—PAYMENT OF DUES BY BENEFICIARY 
—RIGHT TO RECOVER. 


A beneficiary under the old certificate cannot recover the dues and as- 
sessments paid by him on a change of beneficiary by the member, 
where, under the laws of the order and the terms of the certificate, 
the member could at any time cause the old certificate to be can- 
celed, and a new one issued, naming a new beneficiary. 


[For other cases, see Insurance, Dec. Dig. § 743.] 
MUTUAL BENEFIT—PAYMENT OF DUES BY BENEFICIARY 
—RIGHT TO RECOVER. 


Under Rev. Laws Mass. 1902, c. 119, § 8, prohibiting any contract, con- 
ditioned on an agreement that the person to whom a fraternal bene- 
fit certificate is made payable shall pay the dues and assessments, no 
equity to a lien on the proceeds of a certificate can exist in favor of 
a person who, believing himself to be properly named as beneficiary, 
— dues and assessments; such payment violating the spirit of 
the law. 


[For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.] 


Appeal from Superior Court, New Haven County; Joel H. 
Reed, Judge. 

Interpleader by the Supreme JLodge, New Regient Order of 
Protection, against Charles F. Hine, Mary A. Hines, and others, 
to determine the person entitled to death benefits under a cer- 
tificate issued to James H. Hines. Judgment for Mary A. 
Hines, and Charles F. Hine appeals. Affirmed. 











Srymour C. Loomis and Ernest C. Simpson, for Appellant. 
RICHARD H. Tyner, for Appellee. 


THAYER, J. 

The plaintiff is a fraternal beneficiary society located in the 
commonwealth of Massachusetts. James H. Hines of New 
Haven, now dead, was a member of the society. It issued its 
certificate for death benefits payable in the event of his death 
to his beneficiaries. The amount was $2,000. It admits its 
willingness and readiness to pay this sum. to such person, or 
persons, as the court shall direct. We have to consider, there- 
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fore, only the rights of the claimants to the fund as between 
themselves. 

On August 2, 1895, the plaintiff, in compliance with an appli- 
cation made by said Hines, issued a certificate to him numbered 
36,031, certifying that he was a member of the order, and en- 
titled to participate in the relief and benefit fund to the amount 
of $2,000, and stating that said sum should at his death be paid 
to “Mary A. Hines, wife, Charles F. Hine, son-in-law”. On 
the 19th day of October, 1900, Hines surrendered this certifi- 
cate, and by indorsement thereon requested that a new cer- 
tificate be issued to him in lieu thereof, for the same amount, 
payable in case of death to “Charles F. Hine, son-in-law”. In 
compliance therewith the plaintiff issued to him the certificate 
now in question, numbered 44,909, stating therein that the 
amount, $2,000, “was at his death to be paid to Charles F. Hine 
as son-in-law”. This certificate was issued at Boston on the 
19th day of October, 1900. James H. Hines died on the 2d day 
of January, 1908. According to the laws of the lodge and the 
laws of the state of Massachusetts the amount named in the 
certificate became payable at the death of the member. Said 
Charles F. Hine, who is one of the present claimants, was mar- 
ried to Margaret L. Hines, a daughter of said James H. Hines, 
prior to the issuance of either of the certificates mentioned 
above, and three children were born of said marriage prior to 
the death of James H. Hines, and still survive. On October 
18, 1907, said Charles F. Hine and Margaret L. Hine, in an 
action brought by the latter, were divorced, and the custody of 
the three children was granted to her. Two of the children are 
now living with, and are, and since their birth have been, sup- 
ported by their father. Neither he nor his former wife have 
since married. Mary A. Hines, the successful claimant in the 
court below, is the widow of James H. Hines. These are the 
only defendants now claiming the fund. The remaining de- 
fendants are the children of said James H. and Mary A. Hines. 
They have assigned any rights they may have in the fund in 
contreversy to their mother, Mary A. Hines, and make no claim 
to it. 

The application of Hines for membership, and the certificate 
issued to him by the plaintiff, constituted a contract between 
him and the company. The plaintiff was a Massachusetts corpo- 
ration, and the certificate was issued in Boston. But Hines was 
a member of the plaintiff order, and was bound by the laws of 
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that state so far as relates to his contractual relation with the 
order. This is true, although, as appears to have been the case, 
the certificate was delivered in New Haven. The contract, there- 
fore, is to be construed in accordance with the laws of that 
state and the charter and general laws of the corporation. It 
is provided in section 6, c. 119, of the Revised Laws of Massa- 
chusetts of 1902, that death benefits of fraternal benefit socie- 
ties shall be payable only to the husband, wife, betrothed, child 
by legal adoption, parent by legal adoption, or relatives of, or 
persons dependent upon, the person named in the certificate. 
One of the objects of the plaintiff order as provided in its char- 
ter is to establish a relief and benefit fund from which, upon the 
death of a beneficial member, “a sum not exceeding $5,000 shall 
be paid to such member or members of his or her family, per- 
son or persons dependent or related to him or her as he or she 
nvay have directed to be paid as is provided by general laws”. 
And section I, art. 1, of its constitution declares it to be one of 
the objects of the order to create such a fund, from which a 
sum not exceeding $3,000 shall be paid to the “husband, wife, 
affianced husband, affianced wife, relatives of ‘or persons de- 
pendent upon such member”. The corporation was thus au- 
thorized by the statute to establish a relief and benefit fund to 
be paid to certain classes of persons: only, and its constitution 
declares that the fund is to be raised for the purpose of paying 
benefits to the classes of persons so fixed by the statute. Bene- 
ficial societies cannot create funds for the benefit of persons 
outside the classes mentioned in the statute, and no one out- 
side of those classes can be a beneficiary. American Legion of 
Honor vs. Perry, 149 Mass. 580, 589, 5 N. E. 634; Tepper vs. 
Supreme Council, 61 N. J. Eq. 638, 640, 47 Atl. 460, 88 Am. St. 
Rep. 449; Lavigne vs. Ligue des Patriotes, 178 Mass. 25, 26, 59 
N. E. 674, 54 L. R. A. 814, 86 Am. St. Rep. 460. 

The first question presented.by the appeal is whether the ap- 
pellant is within either of the classes mentioned in the statute 
and the charter of the corporation. The Superior Court has 
found that he was not dependent upon the member, James H. 
Hines, to whom the certificate was issued, and it is not claimed 
that he was eligible for designation as a beneficiary unless he 
was “a relative of” such member. He was the husband of the 
member’s daughter at the time the certificate was issued and he 
claims that this made him a relative within the meaning of the 
statute and the constitution of the order. The appellee claims 
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that a son-in-law is not a relative of the member within the 
meaning of the statute and charter, but that, if he is, the divorce 
terminated that relationship between the appellant and Hine 
before the latter’s death. 

A son-in-law is a relative only by affinity. The statute pro- 
vides specially that certain relatives by affinity—the husband or 
wife—may be made beneficiaries. This provision was unneces- 
sary if relations by affinity, as well as by blood, were intended 
to be included in the words “relatives” as used in the statute. 
We think that only relatives by blood were intended to be in- 
cluded in that expression. And this seems to be the construc- 
tion placed upon it by the Massachusetts courts. In Shea vs. 
Massachusetts Benefit Ass’n, 160 Mass. 289, 35 N. E. 855, 39 
Am. St. Rep. 475, the court, in accordance with the contention 
of both parties, held that a daughter-in-law was not within the 
classes of persons who may be beneficiaries under this statute. 
The designation of the appellant as beneficiary was therefore 
invalid from the beginning, and it is not necessary to inquire 
how his status would have been affected by the divorce had the 
original designation been valid. The superior court properly 
held that the appellant was not entitled to the fund. 

But the improper designation of a beneficiary did not render 
void the contract between the society and the member. The 
designation was void, and left matters as though no designation 
had been attempted. Doherty vs. A. O. H. Widows, etc., Fund, 
176 Mass. 285, 287, 57 N. E. 463. Where statutes fix the classes 
of persons for whom the fund shall be accumulated, 
the persons so indicated will take where there had 
been no designation, or a void designation, of a _bene- 
ficiary, unless otherwise provided by statute or the 
laws of the society. Shea vs. Mass. Benefit Ass’n, supra; 
Clarke vs. Schwarzenberg, 162 Mass. 98, 101, 38 N. E. 17; 
Britton vs. Royal Arcanum, 46 N. J. Eq. 102, 109, 18 Atl. 675, 
19 Am. St. Rep. 376; Knights of Columbus vs. Rowe, 70 Conn. 
545, 561, 40 Atl. 451. The widow and children of the deceased 
were the persons for whom the fund had been obtained under 
the statute and laws of the society, and, the children having 
assigned any interest they might have to the widow, she was 
entitled to the fund. But if this were not so, the appellant can- 
not complain of the judgment, as he has no interest in the fund, 
and the plaintiff consents that it be disposed of as the court 


shall order. 
VoL. XXXVIITI.—70. 
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It appears from the finding that the appellant, believing him- 
self to be a legal beneficiary under each of the certificates paid 
to the order all the necessary fees and assessments becoming 
due and owing to the order by the member Hines by reason of 
his being admitted thereto, and entitling him to participate in its 
relief and benefit fund. The money was not advanced as a loan 
to Hines, nor, so far as appears, under any agreement proper 
or improper with him, but voluntarily because it was supposed 
that the appellant was the legally designated beneficiary. He 
claims that if he is not entitled to the fund as beneficiary, he is 
entitled to be reimbursed for the moneys so paid. Under the 
laws of the order and the terms of the certificates the member 
could at any time cause the old certificates to be canceled, and 
new ones issued naming a new beneficiary of the fund. It is 
well settled that in such a case a beneficiary under the old cer- 
tificate, who has paid dues and assessments, cannot recover 
money so paid by him. The beneficiary has no vested interest 
in the fund during the life of the member. The contract is with 
the latter, who during his life may appoint any person within 
the permitted classes to be the beneficiary. A beneficiary who, 
knowing this, pays the assessments, takes his chance of remain- 
ing beneficiary until the death of the member. If a change is 
made, he has no lien or claim upon the fund for the money so 
paid. A person improperly designated can stand in this respect 
in no better position than he would had be been properly des- 
ignated. The payment in either case is voluntary. The court 
properly held that the appellant was not entitled to reimburse- 
ment of the money paid by him. Independently of other con- 
siderations, no equity to a lien can exist in view of the Massa- 
chusetts statutes (chapter 119, § 8), prohibiting any contracts 
between a member and another under which the latter if made 
a beneficiary, shall pay the dues and assessments. The pay- 
ment by the appellant violated the spirit of this law. 

There is no error. The other Judges concurred. 
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SULLIVAN ET AL. VS. MARONEY ET AL.* 
(Court of Chancery of New Jersey.) 


LIFE INSURANCE—ASSIGNMENT OF POLICY BY INSURED. 


An assignment by insured of a life policy payable to her children, if 
they survived her, which they did, otherwise to her estate, was in- 
effectual against her children, who alone could assign their interest. 


[For other cases, see. Insurance, Cent. Dig. § 471; Dec. § 203.] 


LIFE INSURANCE—CHANGE OF BENEFICIARIES. 


A life policy being made payable to certain beneficiaries, their interest 
can be divested in favor of other beneficiaries only in the manner 
provided by the policy for such a change; so that, the method pro- 
vided by the policy for change of beneficiaries not beng pursued in 
any respect, an instrument, in form simply an assignment, signed 
by insured, to whose estate the policy was payable only if her chil- 
dren, the beneficiaries, did not survive her, which was not the case, 
could not change the beneficiaries. 


[For other cases, see Insurance, Dec. Dig. § 203.] 


LIFE INSURANCE—CHANGE OF BENEFICIARIES. 

The rights of parties between themselves as to the proceeds of a life 
policy, depending on whether there was a change of beneficiaries, 
are not affected by the insurance company not contesting the ques- 
tion of change of beneficiary, but admitting its liability to some one. 

[For other cases, see Insurance, Dec. Dig. § 587.] 





% Decision rendered, June 11, 1909. 73 Atl. Rep. 842. 


OQ 


HARRISON VS. HARTFORD LIFE INS. CO.* 
(Supreme Court of New York, Special Term, New York County.) 


MUTUAL LIFE INSURANCE—PREMIUMS AND _ ASSESS- 
MENTS—MODIFICATION. 

Where a contract of insurance provides for assessments upon death upon 
surviving members according to graduated assessment rates as de- 
termined by the respective ages of the members and the number of 
certificates in force at insured’s death, and the table of rates ter- 
minates at the age of sixty years with a maximum rate of $2.68, the 
company cannot modify its contract so as to fix increased rates for 
subsequent insurance up to sixty-five years increasing the rate on 
the prior contract to a rate above $2.68 after sixty years. 


[For other cases, see Insurance, Dec. Dig. § 193.] 
*% Decision rendered, April, 1909. 118 N.Y. Sup. 401. 


——_oe @ —___—__- 


BAILEY VS. WOOD ET AL.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


LIFE INSURANCE—INSURANCE FOR BENEFIT OF WIFE 
AND CHILDREN. 


A statute which enables the husband and father to provide for his wife 
and children by insurance on his life, subject only to have premiums 


% Decision rendered, June 24, 1909. 89 N. E. Rep. 147. 
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paid in fraud of creditors within the statutory period of limitation 
inure to their benefit out of the proceeds of the insurance, proceeds 
on the theory that the interests of one’s wife and children in his life 
and his duty to make reasonable provisions for their support are not 
wholly subordinate to the claims of his creditors, and is valid, for 
one’s life is no part of the assets of his estate, and nothing is taken 
from his creditors by an insurance on his life in favor of his wife, 
or by the assignment to her of a policy on his life, except where 
premiums are paid in fraud of creditors. 


[For mf cases, see Insurance, Cent. Dig. §§ 1482, 1485; Dec. Dig. 
§ 590. 


DAGUE VS. GRAND LODGE BROTHERHOOD OF 
RAILROAD TRAINMEN.* 


(Court of Appeals of Maryland.) 


MUTUAL BENEFITS—FORFEITURE—PAYMENT OF DUES. 


Plaintiff's dues for January were sent by mail, as was the custom of ab- 
sent members, and the letter was taken to the house of the financier 
of the subordinate lodge. The house was found locked, and the 
letter was taken back to the postoffice, and notice sent to the finan- 
cier, who did not call for it until January 15th. In the preceding 
month of December plaintiff had been transferred to another lodge, 
which thereafter refused his dues because it had not accepted the 
transfer, and the transferring lodge thereafter refused his dues be- 
cause of his alleged delinquency. Held, that the default was due to 
the negligence of the local officer, and the company could not avail 
itself thereof to evade payment under the certificate. 


[For other cases, see Insurance, Dec. Dig. § 754.] 


EXPULSION—WAIVER—ILLEGALITY. 


Plaintiff sent his dues by mail to the C. lodge, of which he had been a 
member, but they were not received because of the absence of the 
local officer. In the preceding month plaintiff, without his knowl- 
edge or consent, had been transferred to the M. lodge. The C. 
lodge refused his dues because of his alleged delinquency, and the 
M. lodge refused them because it had not accepted the transfer. 
The officer of the C. lodge told him that a mistake had been made in 
suspending him, and that he thought the lodge would readmit him, 
and he filled out and returned a blank given him for readmission. 
He was notified to attend the C. lodge on a certain date, but the 
reason therefor was not stated, and his work carried him to a distant 
city on the date mentioned. Afterward he attempted to join an- 
other lodge, but was rejected for physical disqualification, and he 
wrote a letter requesting that the dues which had been received 
after his expulsion be refunded. Held that, as plaintiff did not know 
what his rights were, and was pursuing such course as he was ad- 
vised was proper for the restoration of his rights, he had not waived 
the illegality of his expulsion. 


[For other cases, see Insurance, Dec. Dig. § 747.] 
% Decision rendered, June 29,1909. 73 Atl. Rep. 735. 
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EX PULSION—WAIVER—QUESTION FOR JURY. 

Where the question whether a member of an insurance order had waived 
the illegality of his expulsion, depended on parol evidence of facts 
and circumstances it should be determined by the jury. 


[For other cases, see Insurance, Dec Dig. § 825.] 


MUTUAL BENEFIT—RIGHT OF ACTION—CONDITIONS 
PRECEDENT. 


Where defendant in a mutual benefit insurance society denied its lia- 
bility, disallowed the claim, and refused appeal to the beneficiary 
board, insured had a right to bring suit, and defendant was estopped 
to rely on the provisions of the constitution relating to appeal, or 
to proofs of loss. 


[For other cases, see Insurance, Dec. Dig. § 805.] 


EMINENT HOUSEHOLD OF COLUMBIAN WOOD- 
MEN VS. PRATER.* 


(Supreme Court of Oklahoma.) 


LIFE INSURANCE—“SERIOUS ILLNESS”. 


The term “serious illness”, as used in an application for a life insurance 
policy, means such an illness as permanently or materially impairs, 
or is likely permanently or materially to impair, the health of the 
applicant. 

[For other cases, see Insurance, Dec. Dig. § 723.] 


[For other definitions, see Words and Phrases, vol. 7, p. 6421.] 


LIFE INSURANCE—APPLICATION—FALSE STATEMENTS. 


An applicant for a life insurance policy warranted in her application that 
her answers to the medical examiner on the reverse side of her 
application were “true and accurate’, and that they should consti- 
tute the basis for the covenant. The policy recited that it was ex- 
ecuted in consideration of the warranties made in the application, 
and that the application should be made a part of the covenant. 
Held, that the answers of the insured to the medical examiner were 
her warranties, and that a false statement made therein by her 
rendered the policy void. 

[For — cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723. 

LIFE INSURANCE—“SPITTING OR COUGHING OF BLOOD”. 

The phrase “spitting or coughing of blood”, as used in a question pro- 
pounded by a medical examiner to an applicant for a life insurance 
policy, as to whether she had ever had “spitting or coughing of 


blood”, means the disorder so called, whether the blood comes from 
the lungs or from the stomach. 


[For other cases, see Insurance, Dec. Dig. § 723.] 
[For other definitions, see Words and Phesses, vol. 7, p. 6615.] 


* Decision rendered, July 13,1909. 103 Pac. Rep. 558. Syllabus by the Court. 
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SUPREME COURT OF ARKANSAS. 


CAPITAL FIRE INS. CO. 
ve. 


KAUFMAN.* 


FIRE INSURANCE—IRON-SAFE CLAUSE—VALIDITY. 


An iron-safe clause in a fire insurance policy is valid, and must be com- 
plied with in order to entitle the insured to recover on the policy. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


FIRE INSURANCE—IRON-SAFE CLAUS E—COMPLIANCE— 
QUESTION FOR JURY. 

Where, in accordance with the custom of the stores in a rural com- 
munity, insured on Saturday nights closed his store between Io and 
11 o'clock, and took his books upstairs to his room to post them, 
and he was doing so at the time of the fire, the books being other- 
wise kept in an iron safe at all times, when the store was closed, 
whether insured‘s acts constituted a sufficient compliance with an 
iron-safe clause in his policy was for the jury. 


[For other cases, see Insurance, Dec. Dig. § 668.] 


IRON-SAFE CLAUSE—CUSTOM—INSTRUCTIONS. 


Where, in an action on a fire policy containing an iron-safe clause, there 
was evidence that it was the custom of the stores in the community 
to keep open until ro or 11 o'clock, and then for the proprietor to 
take his books upstairs to his room, and post them before returning 
them to the safe in the store, as plaintiff was doing on the night of 
the fire, the court properly charged that the jury should consider 
such custom in determining whether there had been a substantial 
compliance with the iron-safe clause. 


{For other cases, see Insurance, Dec. Dig. § 660.] 


FIRE POLICY—INVENTORY. 

A policy required insured to keep all inventories in an iron safe during 
closing hours. Plaintiff's inventories taken just before and after the 
policy was issued were kept in a book in which was also kept the 
accounts of the store and other data of the business at the time of 
the fire. In accordance with the custom in the community, plain- 
“tiff had taken the book upstairs after closing hours in order to post 
it, and it was burned. There were other books in the safe from 
which a history of the business could be ascertained. Held, that the 
court properly charged that, if the jury found that plaintiff took in- 
ventories as required which were destroyed without plaintiff's fault 
or negligence, then the jury should find that plaintiff had complied 
with the policy, though a portion of ¢he inventories had been de- ° 
stroyed. 

[For other cases, see Insurance, Dec. Dig. § 335.] 





*% Decision rendered, July 12, 1909. 121 8.W. Rep. 289. 
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Appeal from Cireuit Court, Pulaski County, First Division; 
Robert J. Lea, Judge. 

Action by R. Kaufman against the Capital Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

Appellee sued appellant on a policy of fire insurance issued 
February 15, 1907, insuring for the lump sum of $52 a stock of 
merchandise and household goods. The insurance on the stock 
of goods was $1,000, and on the household effects $500. It was 
alleged that the fire and total loss of the property insured oc- 
curred during the life of the policy. The complaint asked judg- 
ment for the full amount of the policy, with 6 per cent interest 
and penalty and attorney’s fees. The answer set up in defense 
the application which was made a part of the contract and the 
following stipulations in the policy, to wit :— 

“Sec. 1. The assured will take a complete itemized inventory 
of stock on hand at least once in cach calendar year; and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, and is on hand at the date of this 
policy, one shall be taken complete in detail, within thirty days 
after the date of this policy or this entire policy shall be null 
and void from such date. 

“Sec. 2. The assured will make and prepare, in the regular 
course of business, from and after the date of this policy, a set 
of books, which shall clearly and plainly present a complete 
record of business transacted, including all purchases, sales and 
shipments, both for cash and on credit, or this entire policy shall 
be null and void. By the term ‘complete record of business 
transacted’, as used above, is meant a complete record of all the 
property which shall go into the premises and be added to the 
stock, and of all property taken from the stock, whether by the 
assured or by others, even though not technically purchased or 
technically sales. 

“Sec. 3. The assured will keep and preserve all inventories of 
stock taken during the current calendar year, and also all those 
taken during the preceding calendar year, which are on hand 
when this policy is issued, and will keep and preserve all books 
which are then on hand, showing a record of business trans- 
acted during the current calendar year, and the preceding cal- 
endar year. The assured ‘will also keep and preserve all inven- 
tories taken after the issuance of this policy, and all books made 
and prepared after the issuance hereof, showing record of busi- 





1060 Insurance Law Journal. [ Oct., 1909. 


ness transacted. The books and inventories, and each of the 
same, shall be by the assured kept securely locked in a fireproof 
safe at night and at all times when the building mentioned in 
the policy is not actually open for business, or, failing in this, the 
assured shall keep such books and inventories, and each of 
them, in some secure place not exposed to a fire which would 
destroy said building; and, in the event of a loss by fire to the 
personal property mentioned herein, said books and inventories, 
and each of the same, must be by the assured delivered to this 
company for examination, or this entire policy shall be null and 
void, and no suit or action shall be maintained thereon for any 
such loss. It is understood and agreed that this clause and the 
requirements thereof is one of the inducing causes to the ac- 
ceptance of the risk herein assumed and the issuance of this 
policy, and that the terms and requirements hereof are material 
to the risk, and to this insurance, and to any fire loss happening 
to the property described in this policy. It is further agreed 
that the receipts of such books and inventories, or the request 
for them, or either of them, and the examination of same, shall 
not be an admission of any liability, under this policy, nor a 
waiver of any defense to the same.” 

It was alleged “that the plaintiff did not preserve inventory 
referred to in his application, nor books and invoices referred 
to therein, in an iron safe at night and at all times when not 
open for business, and that the same were destroyed in viola- 
tion, not only of the terms and agreements in his said applica- 
tion, but in violation of the terms and agreements in the policy 
as quoted, whereby the conditions of said policy contract were 
violated, and the defendant was released from liability”. Appel- 
lee was a merchant at Wampoo. She and her husband, who 
was her business manager (and whom we will hereafter in the 
statement designate as the appellee for convenience), lived over 
the storeroom. The fire occurred February 8, 1908, first in an 
adjoining building. It then destroyed the building occupied by 
appellee and its contents. The stock of goods at the time of 
the fire were valued at $7,000, and the household effects were 
valued at $1,100 or $1,200. Appellee’s counsel further states 
the facts correctly as follows: ‘Every Saturday night appellee 
posted his books. The storehouse was cold and uncomfortable, 
and a stairway led from the store up to the living rooms of ap- 
pellee. After the active business of the day was over, he turned 
out the loafers, locked his door, left his lights burning in the 





Fire.] Capital Fire Ins. Co. vs. Kaufman. 1061 


store, and took his books up the short flight of stairs into his 
bedroom, where he had a good light and warm fire, and a com- 
fortable place in which to work. He generally closed about 10 
o'clock, but was in the habit of coming down to wait on cus- 
tomers until he finally put out his light, and in case of an urgent 
call for medicines or necessaries would come down later. At 
the time of the fire he had not extinguished the lights in the 
store, and had not replaced his books and cash in the iron safe. 
This was the custom of appellee, and also the custom of the 
only other store at Wampoo. The owner of the other store 
closed about Io or 11 o’clock, according to the weather, on Sat- 
urday nights, and then left for his home about a mile or a mile 
and a half away from his store. The population around Wampoo 
is pretty nearly all negroes. They get paid off on Saturday, and 
generally sit around appellee’s store, talking, eating peanuts and 
chewing tobacco until appellee told them he wanted to close up. 
After appellee finished writing up his books, he would take his 
cash and his books downstairs into the store, and put them in 
the iron safe, lock up the safe, and extinguish the lights for the 
night. The policy of insurance was taken out February 15, 1907. 
Appellee took an inventory January, 1907, and August, 1907, 
between the Ist and 5th of the month. These inventories were 
copied into a large book, in which were kept the accounts of the 
store and other data of the business. This book was upstairs, 
and was burned. There were other books in the iron safe at the 
time bringing the business down to 1906, and a credit 
book bringing the business down to the date ofthe fire. 
These books appellee had no occasion to have upstairs. 
There was also acredit ledger in the safe which was 
saved. Appellee had been at work on the books about 
an hour before the fire broke out. It was his habit to 
put the books in the iron safe at night, except on Saturday 
night, when he took them to his room to post them, leaving the 
light burning in the store until he finished posting his books. 
He testified that he intended carrying them downstairs and put- 
ting them in the big, combination lock iron safe after he had 
finished work on them. He would then put out the light in the 
store. The lights were still burning in the store at the time the 
fire broke out. The store was forty feet by twenty-two feet, and 
the stairs ran straight up from the inside of the store in the 
rear to the bedroom. Wampoo is six miles from the railroad. 
The postoffice is in appellee’s store, and he is the postmaster. 
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The invoices had been entered in the book that was destroyed 
by fire, and the invoices themselves were wrapped up and put 
away in pigeon holes in the store. When the invoices came in, 
appellee put them in the safe until Saturday night, when he took 
them with his book up to his room to copy them. He did not 
copy the items in detail, but only entered on his book the foot- 
ings or aggregate amount shown by each invoice.” 

The court over the objection of appellant gave the following 
instructions :— 

“(1) The court instructs the jury that the insurance on the 
household effects and upon the stock of merchandise mentioned 
in the policy sued on are divisable, and that plaintiff is entitled 
to recover the amount of the policy on the household goods with 
6 per cent interest from the 29th day of April, 1908, together 
with a penalty of 12 per cent on said amount. 

“(2) The court instructs the jury that they have a right to 
take into consideration the custom or mode of doing business 
such as the opening and closing of the store, the time and man- 
ner of writing up the books that was incident or prevailing at 
Wampoo, Ark., the place where the goods insured were located. 

“(3) The court instructs the jury that if they find from the 
testimony that plaintiff kept a set of books suitable for the busi- 
ness he was carrying on and which are ordinarily kept for such 
business, and that he kept an iron safe such as is provided for 
in the policy sued on, and that he was in the habit of placing 
said set of books in such safe after closing up his business, but 
that on the night of the fire he did not close up his store for the 
night, but did retire to his room with his books for the purpose 
of posting the same, and did leave a light burning in the store 
with the intention of returning to the store with his books when 
he had finished working on the same for the purpose of placing 
the same in his safe for the night, but that, while the said books 
were in his manual possession in his private room near the store, 
the alarm of fire was suddenly given, and plaintiff was unable to 
replace them in his safe, and the said books were then and there 
burned, then in that event, if the jury so find, the court instructs 
you that such acts on the part of the plaintiff were a substan- 
tial compliance with the terms of the policy in reference to keep- 
ing his books in his safe, and you will find for the plaintiff upon 
that point. 

“(4) The court instructs the jury that if they find from the 
testimony in the case that plaintiff took an inventory such as is 
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contemplated in the policy sued on in January, 1906, and again 
in January, 1907, and such inventory was so taken and kept, but 
was destroyed by fire without the fault or negligence of the 
plaintiff, then in that event the jury will find that plaintiff com- 
plied with the terms of the policy in reference to the inventory, 
and you will find for the plaintiff upon this branch of the case, 
although a portion of said inventories was destroyed by the 
fire.” 

The appellant duly excepted to the ruling of the court in giv- 
ing the above instructions. * 

The court refused to give the following prayers of appellant: 

“(1) The jury are instructed that if the inventory of January, 
1907, and the subsequent invoices and the books, were destroyed 
by the fire at about 11 o’clock Saturday night when they were 
not in the fireproof safe, but elsewhere on the premises, this was 
a breach of the contract, and you will find for the defendant. 

“(2) The jury are instructed that if the assured failed to keep 
and preserve the set of books stipulated and provided for in the 
policy sued on, and the same were destroved upon the premises 
and by the fire which destroyed the stock of goods, and the same 
were not at the time in a fireproof safe, but upstairs and exposed 
to the fire, this was a breach of the contract, and you will find 
for the defendant. 

“(3) The jyry will find for the defendant.” 

The appellant objected and duly excepted to the rulings of 
the court in refusing its prayers. The jury returned a verdict 
for the full amount of the policy with interest and penalty. A 
motion for new trial assigning as errors the rulings of the court 
to which appellant had excepted was presented and overruled. 
Judgment was entered for the amount of the verdict, which this 
appeal seeks to reverse. 


C. S. Connins and RATCLIFFE, FLETCHER & RATCLIFFE, 
for Appellant. 
JosEpH Lors and J. W. BLacKwoop, for Appellee. 


Woop, J. (after stating the facts as above). 
The policy provides that “the books and inventories and each 
of the same shall be by the assured kept securely locked in a 
fireproof safe at night, and at all times when the building men- 
tioned in the policy is not actually open for business”. It has 
often been held by this court that a clause in a fire insurance 





1064 Insurance Law Journal. [Oct., 1909. 


policy similar to the above and generally designated as the “iron 
safe clause” is valid, and that a compliance with its terms by the 
assured is essential to recovery. Western Assur. Co. vs. Alt- 
heimer, 58 Ark. 575, 25 S. W. 1067; Southern Ins. Co. vs. 
Parker, 61 Ark. 207, 32 S. W. 507; Germania Ins. Co. vs. Brom- 
well, 62 Ark. 43, 34 S. W. 83; Sun Mut. Ins. Co. vs. Dudley, 65 
Ark. 240, 45 S. W. 539. In the case at bar the evidence was am- 
ple to warrant the court in submitting to the jury the question as 
to whether the appellee had complied with the provisions of the 
iron-safe clause. The facts in this case bring it clearly within 
the rules of law announced by this court in Sun Ins. Co. vs. 
Jones, 54 Ark. 376, 15 S. W. 1034, and the trial court, on the 
question under consideration, followed closely the doctrine of 
that case in its instructions numbered 2 and 3. 

Wampoo was situated in a country district where the great 
majority were negroes who, being paid off on Saturday nights, 
visited the stores at that time, and remained for some time in 
making their purchases. It was proper to prove what the cus- 
tom of these stores was in that district or place to accommodate 
the trade there, and appellant effecting insurance on a store in 
such territory must take notice of the custom of such stores as 
to their hours of trade as affecting the risk incident to the in- 
surance of such property. There were only two stores in the 
country district of Wampoo where the people gathered for trade 
and to get their mail. The custom of these two stores as to the 
hours of business and trade was therefore necessarily the cus- 
tom for that territory; and appellant, insuring one of these 
stores, must be held to have taken the usual or customary hours 
of business into consideration in consummating its contract with 
appellee. “A usage of trade may have a greater or less terri- 
torial extent or a more general or restricted one according to 
the circumstances which give rise to it.” 12 Cyc. p. 1041, and 
cases cited in notes. There was no error in admitting the evi- 
dence of the custom of the two stores in keeping open on Satur- 
day nights, nor in instruction numbered 2. So far as the pres- 
ervation of the inventories was concerned, they fall under the 
same clause and the same rule for the preservation of the books ; 
and the court properly submitted the question as to whether 
appellee had been negligent in preserving these according to the 
provisions of the policy in its instruction numbered 4. Conced- 
ing that the contract of insurance was indivisible under the doc- 
trine announced in McQueeny vs. Phoenix Ins, Co., 52 Ark. 257, 
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12 S. W. 498, 5 L. R. A. 744, 20 Am. St. Rep. 179, and Planters’ 
Ins. Co. vs. Lloyd, 71 Ark. 292, 75 S. W. 725, we do not see how 
the court’s instruction No. 1 was prejudicial to appellant. The 
verdict shows that the jury found that there was no breach of the 
conditions of the iron safe clause and no forfeiture of the policy 
upon any other ground. Hence the question of the divisibility 
of the contract did not arise. So appellant is not prejudiced by 
the erroneous instruction. This disposes of the instructions 
given by the court. 

The prayers of appellant 1 and 2, which the court refused, in 
effect told the jury that upon different phases of the undisputed 
evidence in the case appellant was entitled to a verdict. Prayer 
No. 3 was in form a peremptory direction for appellant. All 
these prayers were properly rejected. 

Finding no reversible error, the judgment is affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


Where the policy covers separate items in specific amounts on each 
and the premium is similarly apportioned the courts #%e disposed, in 
case of a breach of warranty as to only a part of the items, which does 
not affect the risk as to the others, to treat the contract as severable, 
and limit the invalidity to the specific items affected. A reason for this 
rule may be found in the fact that such a policy may be regarded as a 
series of independent contracts combined in a single instrument for 
the convenience of the parties. But if the breach tends to increase the 
risk of all, or in case of fraud, the entire contract is affected and the 
rule no longer applies. If the premium, however, be for an entire sum, 
the courts are divided as to the separability of the contract, though the 
tendency has been to favor that view. The fundamental question is as 
to the intention of the parties as indicated by the contract. In Wright 
vs. Ins. Co., 12 Mont. 474, a mortgage undisclosed on the contents did 
not affect the insurance on the building. So in Schuster vs. Ins. Co., 
102 N. Y. 260; and Royal Ins. Co. vs. Martin, 192 U. S. 149, insurance 
on contents was not affected by defective title as to real estate. See, 
also, Clark vs. Ins. Co., 6 Cush. 342; Loomis vs. Ins. Co., 77 Wis. 87; 
Phoenix Ins. Co. vs. Grimes, 33 Neb. 340. It was held in the case of 
Clark, supra, that where the insurance covered several buildings the 
sale of one did not avoid the policy as to the others. See, also, Phoenix 
Ins. Co. vs. Pickel, 119 Ind. 155. In the case of Donley vs. Ins. Co., 
184 N. Y. 107, the court says: “Where, by the same policy different 
classes of property, each separately valued, are insured for distinct 
amounts, even if the premium for the aggregate amount is paid in gross, 
the contract is severable, and a breach of warranty as to one subject 
of insurance only does not affect the policy as to the others unless it 
clearly appears that such was the intention.” But see Essex Savings 
Bank vs. Ins. Co., 57 Conn. 355, and cases cited, where it was held 
that the risk on separate buildings might be increased by the sale of 
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one. So in Baldwin vs. Ins. Co., 60 N. H. 422, it was held that the sale 
of one building avoids as to all unless it appears that the risk was not 
increased, and in Fire Ass’n vs. Williams, 26 Pa. St. 196, gunpowder in 
one building avoided as to all. 

A violation of the iron safe clause as to goods has been held not to 
affect furniture or building. Mitchell vs. Ins. Co., 72 Miss. 53; Han- 
over Ins. Co. vs. Crawford, 121 Ala. 258. But in Kohler vs. Ins. Co., 
106 Iowa 380, it was held that if the premium was entire, so also was 
the contract. The question is, what was the apparent intention of the 
parties. In Coggins vs. Ins. Co., 56 S. E. 506, violation of the iron safe 
clause avoided both as to stock and building. See cases there cited. 
See, also, Herman vs. Ins. Co., 85 N. Y. 162; Burr vs. Ins. Co., 84 Wis. 
76; McGowan vs. Ins. Co., 54 Vt. 211; McGiveeny vs. Ins. Co., 52 Ark. 
257. 

The iron safe clause is used chiefly in the South, and a substantial 
compliance with its provisions with regard to the object in view has 
generally been deemed sufficient. See McMillan vs. Ins. Co., 58 S. E. 
1020; Scottish, &c., Ins. Co. vs. Moore, 36 Tex. Civ. App. 312; Etna 
Ins. Co. vs. Johnson, 56 S. E. 643. But there must be a reasonable 
compliance. Yates vs. Thomason, 102 S. W. 1112; Ark. Ins. Co. vs. 
Luther, 109 S. W. 1022; A=tna Ins. Co. vs. Blount, 44 South. 162; Cog- 
gins vs. 7Etna Ins. Co., 56 S. E. 506. In general usage facts known 
only to one of the two contracting parties cannot be relied on to 
modify the ordinary terms of a contract unless it be general in its 
character. In the case of insurance, however, the insurer is charged 
with the duty of informing itsclf regarding the usage of the particular 
business which it insures, though not with the mere local usages of 
such places as it may insure in. German American Ins. Co. vs. Com- 
mercial F. Ins. Co., 11 South. 117; ‘Cobb vs. Ins. Co., 58 Me. 326; Child 
vs. Ins. Co., 3 Sandf. 26. 

Hence the local usage in the present case has force chiefly by vir- 
tue of the liberal construction generally placed on the iron safe clause. 
Its object is to insure the safety of the books at times when not re- 
quired for business purposes, not to impair their use when so required. 
Hence the business hours of this particular store would seem to be 
of no essential importance, whether longer or shorter than those of 
others in its vicinage. The important point was that they were being 
used in the ordinary course of the business itself when destroyed, and 
were not simply kept in deposit where they were burned. 
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UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT KENTUCKY. 


LUCKETT-WAKE TOBACCO CO. 


vé. 


GLOBE & RUTGERS FIRE INS. CO.* 


CONSTRUCTION OF POLICY—EXCEPTIONS. 


In a policy insuring property against joss by fire except as otherwise 
provided, a clause excepting “joss caused directly or indirectly by 
invasion, insurrection, riot”, etc., must be construed as an exemp- 
tion of the insurer from liability for a loss from fire caused by a riot; 
a loss otherwise than by fire entirely outside the terms of the policy. 


[For other cases, see Insurance, Cent. Dig. § 1133; Dec. Dig. § 421.] 
CONSTRUCTION OF CONTRACT. 


Insurance policies are contracts by the terms of which both parties are 
bound, when clear and unambiguous. 


[For other cases, see Insurance, Cent Dig. § 292; Dec. Dec. § 146.] 
EXCEPTIONS IN POLICY—WAIVER. 


The fact that an insurance agent, who issued policies to plaintiff, urged 
as an inducement to procure such insurance the very danger which 
afterward caused a loss, but which was within the ecxeption con- 
tained in the policies does not constitute a waiver by the insurer of 
such exception, where there was no agreement to that effect, and 
the policies were delivered and accepted with such clause retained. 


[For other cases, see Insurance, Cent. Dig. § 255; Dec. Dig. § 141.] 
At Law. On demurrer to reply. 


WILBUR F. BROWDER and J. C. BRowpeEr, for Plaintiff. 
Cas. H. SHEILD and FLEXNER & CAMPBELL, for Defendant. 


Evans, D. J. 

The plaintiff sued to recover upon two policies of insurance, 
one for $4,000 and the other for $1,000. Each policy was signed 
by the defendant, and the plaintiff, acceding to their terms, paid 
the premiums, and the policies were accepted by and delivered 
to it. When thus accepted and delivered, the written policies 
constituted the contracts deliberately entered into by the parties, 
and evidenced their agreements. Being contracts we know of 
no reason why each party thereto is not entitled to the benefits 
and subject to the burdens thereby imposed. Each policy pro- 
vides that the defendant company “does insure” the plaintiff in 
the amounts stipulated for the specified term “against all direct 
" # Decision rendered, Dec. 22,1908. 117Fed.Rep. 147. |. 
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loss or damage by fire except as hereinafter provided”, and each 
policy thereinafter contained a provision which, for brevity’s 
sake, will be called the “excepting clause”, and which is in this 
language :— 

“This company shall not be liable for loss caused directly or 
indirectly by invasion, insurrection, riot, civil war, or commo- 
tion, or military or usurped power, or by order of any civil au- 
thority, or by theft, or by neglect of the insured to use all rea- 
sonable means to save and preserve the property at and after a 
fire, or when the property is endangered by fire in neighboring 
premises, or (unless fire ensues, and in that event for the dam- 
age by fire only) by explosion of any kind, or lightning; but lia- 
bility for direct damage by lightning may be assumed by spe- 
cific agreement hereon.” 

A fire having occurred by which the insured property was de- 
stroyed, this action was brought upon the written contracts, 
and a recovery was claimed under their stipulations. The de- 
fendant answered, asserting that the insured property was con- 
sumed by a fire which was caused by acts which are specifically 
and in detail set forth and which, in the judgment of the court, 
show that the fire and consequent loss was caused by a riot 
within the meaning of that word as used in the policy. In the 
judgment of the court the conduct, described in the answer, of 
persons commonly called “Night Riders”, constituted a “riot”, 
and those persons, when assembled and acting together, consti- 
tuted a “mob”, within the meaning of those almost synonymous 
words as given by Bouvier in his Law Dictionary. The court 
has no doubt that the facts stated in the answer bring the loss 
within the express stipulations of the parties as set out in their 
contracts, 

When the demurrer was argued, it was urged on behalf of the 
plaintiff that inasmuch as the excepting clause stipulated that 
“the company shall not be liable for loss caused directly or in- 
diréctly by invasion, riot”, etc., and did not provide that “the 
company shall not be liable for loss by fire caused directly or 
indirectly by invasion, riot”, etc., the policy covered the loss in- 
dependently of the excepting clause, and that the answer did 
not show a state of fact which brought the case within that 
clause, because the words “by fire” were not included therein. 
This view appears to be supported by the case of Commercial 
Ins. Co. vs. Robinson, 64 Ill. 265, 16 Am. Rep. 557; but we can- 
not yield to the argument nor to that case. The view seems to 
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be wholly unsound and unmaintainable. The only loss insured 
against or which is covered by the policies is “loss by fire”, and 
we do not doubt that the exception in the policies of loss caused 
directly or indirectly by “riot” must include those from fires 
which are the work of rioters. The excepting clause necessarily 
relates back to a “loss by fire”, as that phrase is previously used 
in the policy; otherwise, the excepting clause is meaningless as 
referring to a loss not covered by the insurance. When we lay 
out of view all the intervening and inapplicable clauses in the 
policy, and endeavor to bring into juxtaposition those clauses 
which bear upon the question now involved, we think the only 
fair and sensible construction of the contracts is that the poli- 
cies insured the plaintiff against direct loss by fire except as 
further therein provided, to the effect that the defendant shall 
not be liable for any loss caused directly or indirectly by riot. 
If the loss was not by fire, it was not insured against at all, and 
the excepting clause was useless. If the loss was by fire, it was 
insured against, unless the fire bringing about the loss was caused 
directly or indirectly by riot. If the latter, the loss comes within 
the excepting clause; but in the former the loss was not insured 
against at all, so that in either event the defense is good. That 
this is the fair and natural interpretation of the language of the 
parties in the contract sued on we do not doubt, and we think 
these conclusions are supported by the decisions in Ins. Co. vs. 
300n, 95 U. S. 117, 24 L. Ed. 395, Ins. Co. vs. Tweed, 7 Wall. 
44, 19 L. Ed. 65, and Montgomery vs. Firemen’s Ins. Co., 16 B. 
Mon. (Ky.) 442. 

We state now and in this way the grounds upon which the 
demurrer to the answer was heretofore overruled, and, as the 
tobacco was consumed by a fire which the rioters kindled we 
cannot doubt that its loss was directly or indirectly caused by 
rtot, within the meaning of the policies. If this be so, the an- 
swer states facts which constitute a defense to the action and 
for that reason the court overruled the demurrer thereto. 

When the demurrer to the answer was overruled, the plaintiff 
filed a reply in four separate paragraphs, seeking to break or 
avoid the force of the answer, and to each of those paragraphs 
the defendant has demurred. In determining the questions thus 
raised, it is important to bear in mind that the plaintiff had in 
its petition sued upon, and had thus avowed the integrity of, the 
contracts evidenced by the policies. Now it seeks to disavow 


certain elements of those contracts; but we think there is noth- 
Vou. XXXVIII.—71. - 
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ing in the reply which appears to entitle the plaintiff either to 
get away from the contracts or to alter or to amend their pro- 
visions. The contracts sued upon by the plaintiff in their stipu- 
lations must be treated in this common-law action as binding 
upon both parties; the only questions being as to the proper 
construction of their stipulations. We know of no reason, or 
principle of justice, or rule of law which puts insurance con- 
tracts, plainly and unambiguously expressed, outside of the rules 
of proper construction, or exempts either party to them from 
the obligatory force of their stipulations. Northern Assur. Co. 
vs. Grandview Bldg. Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. 
Ed. 213. True, insurance companies prepare the contracts, and 
where their terms are ambiguously expressed, and in certain 
other well-established instances, the courts lean against them 
in efforts to ascertain their meaning; but such rules have no 
application here, where there does not appear to be the slightest 
trouble in ascertaining the meaning of the terms and stipula- 
tions of the policies. 

Bearing in mind these general propositions, we come to the 
consideration of the separate paragraphs of the reply. The first 
of them does not, as we view it, undertake to deny any statement 
of fact made in the answer, but confines itself to controverting 
conclusions of law. Legal questions being determinable by the 
court, it is unnecessary to raise any issue in the pleadings upon 
them, and a pleading which does nothing else is for that reason 
insufficient. 

The second paragraph undertakes to state certain induce- 
ments offered for taking out the insurance such as representa- 
tions of the existence of.a dangerous and unusual situation in 
plaintiff's locality and the surrounding parts of the state, and 
insists that the excepting clause :n the policies was waived be- 
fore the policies were accepted or delivered. Assuming that in 
soliciting business defendant’s agent urged upon plaintiff the 
facts stated in reply as a reason for insuring its property, there 
is no averment nor pretense that there was any agreement in 
advance of issuing the policies that the excepting clause should 
be omitted therefrom. On the contrary, after the inducements. 
if such they can be considered, were offered, or after the argu- 
ments as we might more properly call them were urged—in 
short, after the preliminary talks and treaty between the parties 
—the policies were executed, paid for, delivered and accepted 
with the excepting clause plainly printed in each and expressly 
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included in the stipulations of each of the contracts which the 
plaintiff has sued upon. If the exclusion of the excepting clause 
had been agreed upon in advance but had nevertheless been in- 
cluded by mistake or fraud there might have been a basis for 
equitable relief in a suit for a reformation of the contracts so as 
to make the policies read as had been agreed upon. In the ab- 
sence of such previous agreement for the exclusion or nonin- 
sertion of the excepting clause, if there had been any misrepre- 
sentations as to the state of affairs in the locality mentioned In 
the reply, and if thereby, or if by any fraudulent means, the 
plaintiff had been induced by its agent to enter into the con- 
tracts, there might be a basis for a suit in equity for the rescis- 
sion of the contracts and the return of the premiums paid; that 
being the exact measure of the damages which the plaintiff in 
that event would have sustained by entering into the contracts, 
as distinguished from rights arising under them. Neither of 
those things, however, appears to have been attempted by the 
plaintifi ; and its counsel, in insisting upon the proposition that 
there was a waiver in advance of the making of the contracts, 
seem to confound or confuse a possible mistake in omitting 
agreed clauses or a misrepresentation in the preliminary treaty, 
with a waiver of some stipulation of a contract by a course of 
conduct after the contract had been entered into. A waiver in 
the accurate sense in cases like this must be by conduct subse- 
quent, and not prior, to the completion of the agreement. 
-Things occurring before the contract is made are merged into 
it, and become immaterial afterward, while subsequent conduct, 
which it is claimed amounts to a waiver of some stipulation: 
therein, is important, though we think all such latter considera- 
tions are inapplicable to this case; the alleged waiver having 
occurred, if at all, before the contracts were made. We con- 
clude that nothing in paragraph 2 of the reply, which refers to: 
matters occurring before the completion of the contracts sued 
on, in any way shows a waiver by the defendant of any one of. 
their stipulations. 

This conclusion, we think, is sustained by the opinion of the 
Circuit Court of Appeals in United Firemen’s Ins. Co. vs. 
Thomas, 82 Fed. 406, 27 C. C. A. 42, 47 L. R. A. 450. Nor is. 
this conclusion affected by an attempt in the second paragraph: 
to show that on the morning after the fire, and while it was yet 
smoldering, the defendant’s local agent desired or attempted to 
do all he could to save as much of the insured property. as pos— 
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sible. This was in the interest of all parties. He did not un- 
dertake to do more, and this was not intended; nor was any- 
thing that he said at the time intended as a settlement of any- 
body’s rights in the premises. It is not alleged that the agent 
then had any authority to make a new contract whereby his 
principal might become bound, if not already liable, and it could 
scarcely be supposed that the agent had authority to make a 
contract so obviously out of the usual line and course of busi- 
ness. It is not alleged that he then had knowledge of the legal 
bearing of the altered situation or that with such knowledge he 
ratified any claim of the plaintiff, or that he had any authority 
so to ratify or agree to it. Ratification must always be based 
upon full and adequate knowledge of the situation as well as 
upon authority to make it. In short, it is not alleged that the 
agent intended to make anything binding upon anybody by what 
he did or said at the time, nor that he had any authority to do 
so. Indeed, it is hardly more than the imagination of some im- 
portant effect resulting from a casual and possibly kindly act. 
Upon this phase of the question we think light is thrown by the 
opinion of the Circuit Court of Appeals in Washburn & Moen 
Mfg. Co. vs. Reliance Marine Ins. Co., 82 Fed. 296, 27 C. C. 
A. 134. 

The third paragraph of the reply, like the first, appears to 
deny legal conclusions only, and not the allegations of fact set 
out in the answer. This paragraph, therefore, is insufficient in 
law. 

The fourth paragraph practically states the facts as to the 
mob and the destruction of the insured property precisely as 
defendant had stated them in its answer, except that plaintiff 
calls the assemblage which committed the outrage organized 
“incendiaries”, and seems to think that the acts of incendiaries 
cannot be properly characterized as a riot. Ordinarily we con- 
nect incendiarism with secrecy of action. Here the acts of the 
rioters or mob were open and audacious, even if, with due re- 
gard to their own personal safety, they chose the hour of mid- 
night. This circumstance, however, cannot make the conduct 
of the assemblage any less a riot. Many of the most famous 
riots have occurred at midnight, and, if there was not a riot in 
this instance, new definitions of old words must be found. 

We think the parties here made plain contracts, that they are 
alike bound by the terms and stipulations thereof, that the 
plaintiff agreed that the defendant skould not be liable under 
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such circumstances as here existed and that plaintiff is there- 
fore prevented by his own express contract from recovering 
against the defendant. 

The demurrer to each paragraph of the reply will be sus- 
tained, and the plaintiff will be given leave to amend. The 
plaintiff, however, declines to amend its reply, and it and the 
defendant join in requesting the court now to decide the case 
on the pleadings as left after the determination of the various 
demurrers. By a failure to controvert them, the allegations of 
the answer stand admitted by the plaintiff to be true, and, those 
allegations being true, the court is of opinion that the answer 
presents a good and sufficient defense to the action; and it fol- 
lows that the plaintiff's petition must be dismissed, with costs. 

A judgment accordingly may be entered. 


SUPREME COURT OF WASHINGTON. 


MOLLER 
v8. 


NIAGARA FIRE INS. CO.* 


ses: 3 eee OF INTEREST—ADMINISTRATOR’S 

There is a change of interest and title within a fire policy, issued to an 
administrator, on decedent’s property, conditioned to be void if any 
change takes place in the interest, title, or possession of the subject 
of insurance, an administrator’s sale, ordered to be made for cash, 
having been made and confirmed, though no deed has passed, and 
there has been no payment of purchase money or change of posses- 
sion; the sale being valid under Ballinger’s Ann. Codes & St. § 
6274 (Pierce’s Code, § 2582), from the time of the confirmation, and 
the sale being specifically enforceable notwithstanding subsequent 
destruction of the property. 


[For other cases, see Insurance, Dec. Dig. § 328.] 


FIRE POLICY—CHANGE IN INTEREST AND TITLE—KNOWL. 
EDGE OF INSURER'S AGENT. 

A fire policy becomes void, as conditioned therein, by reason of a change 
in the interest and title of the insured property, notwithstanding the 
insurer’s agent is apprised of the change, makes no objection, and 
allows the policy to stand; no duty devolving on him to take any 
action. 

[For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 
390. ] 

Fullerton, J., dissenting. 


% Decision rendered, Aug, 12,1909. 103 Pac. Rep. 449. 
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En Banc. Appeal from Superior Court, Chehalis County; 
Mason Irwin, Judge. 

Action by J. A. Moller, administrator of Eli Anderson, de- 
ceased, against the Niagara Fire Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 


Joun C. Hocan, for Appellant. 

GRANGER & MAGILL, for Respondent. 

Crow, J. 

Action by J. A. Moller, administrator of the estate of Eli 
Anderson, deceased, against the Niagara Fire Insurance Com- 
pany, a corporation, on an insurance policy to recover loss sus- 
tained by fire. From a judgment in favor of- defendant, the 
plaintiff has appealed. 

The appellant contends that the trial court erred: (1) In 
entering judgment in favor of the respondent; (2) in refusing 
to enter judgment in appellant’s favor; and (3) in failing to 
make findings requested. Only one of several defenses inter- 
posed by the respondent is now before us for consideration; all 
others having been waived at the trial. The policy, issued to 
appellant July 1, 1904, contained the following clause: “This 
entire policy, unless otherwise provided by agreement, indorsed 
hereon, or added hereto, shall be void * * * if any change, 
other than by the death of the insured, takes place in the in- 
terest, title or possession of the subject of insurance, * * * 
whether by legal process or judgment or by voluntary act of 
the insured, or otherwise. * * *” The material facts, shown 
by the evidence and found by the trial court, are: That the in- 
sured property, which was located in Pacific County, belonged 
to the estate of the deceased. That its principal value con- 
sisted of improvements protected by the policy. That on June 
2, 1904, and August 3, 1904, in probate proceedings regularly 
conducted, the Superior Court of Pacific County entered orders 
in the matter of the estate of Eli Anderson, deceased, author- 
izing and directing the appellant, as administrator, to sell real 
estate, including property covered by the policy, for the pay- 
ment of debts; the sale to be for cash. That on August 26, 
1904, he sold the property here involved to one Fred Reif for 
$600 cash. That on September 3, 1904, the sale was confirmed 
by order of court, and the appellant was directed to execute and 
deliver an administrator’s deed. That on September 12, 1904, 
after entry of the order of confirmation, the buildings upon the 
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property so sold, and which were covered by the policy of insur- 
ance, were destroyed by fire. That no administrator’s deed has 
been delivered to Fred Reif, and that he has not paid the pur- 
chase money. 

The appellant contends that the policy was in effect at the 
date of the fire, and that no change in interest, title, or posses- 
sion had occurred sufficient to avoid it; no deed having passed 
to the vendee, and the purchase price not having been paid. 
In support of this contention he cites numerous authorities 
which are not pertinent to the facts in this action. They are 
decisions which either construe clauses in policies different from 
the one now before us, or involve execution or other judicial 
sales in which the insured continued to hold title to the property 
or the possession thereof, or was entitled to redeem from such 
sale within a fixed statutory period. For instance, in Wood 
vs. American Fire Ins. Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. 
St. Rep. 733, cited by appellant, it appears that about ten days 
before the fire the real estate which was the subject of the in- 
surance was sold by the sheriff under execution. The court, 
construing the identical forfeiture clause we now have under 
consideration, held the insured was entitled to recover on the 
policy, but in announcing its reasons for so holding said: “The 
effect of a sale of real estate upon execution is declared by stat- 
ute, and no other effect can be given to it. The judgment 
debtor, or his assignee, or his creditors, may redeem the same 
within fifteen months thereafter, and the right and title of the 
judgment debtor is not divested by the sale until the expiration 
of the period for redemption. Code Civ. Proc. § 1440. During 
that time the debtor is entitled to the possession and use of the 
rents and profits. At the time therefore that the property in 
question was destroyed by fire, the interest, title, or possession 
of the insured had not been changed. The statute had operated 
to postpone the effect of the sale upon the interest, title, or 
possession of the owners until the expiration of the period for 
redemption.” The doctrine announced by this court in Browne 
National Bank vs. Southern Ins. Co., 22 Wash. 379, 60 Pac. 
1123, is on principle in harmony with the New York Case; but 
no redemption from an administrator’s sale is granted by the 
statutes of this state, which have the effect of preventing the 
immediate passing of either the legal or equitable title to the 
vendee. 

The respondent contends that the sale so changed appellant’s 
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interest and title as to avoid the policy and relieve it from lia- 
bility thereon. The controlling questions before us are whether 
the estate of which the appellant was administrator continued 
to hold the equitable title, and whether appellant was, atter con- 
firmation, entitled to tender a deed to the vendee and demand 
payment of the purchase money irrespective of the loss of the 
building. If the purchaser was then liable, or if, in other words, 
a specific performance of the judicial contract of sale could be 
obtained compelling him to accept the legal title and make 
payment, there must have been such a change in the equitable 
title as would avoid the policy. Section 6265, Ballinger’s Ann. 
Codes & St. (Pierce’s Code, § 2573), provides that the court 
may order an administrator’s sale for cash, or on credit not 
exceeding six months. This sale was ordered to be made for 
cash, and it may be seriously questioned whether the appellant 
should have accepted the bid, have reported the sale, or have 
obtained an order of confirmation without first collecting the 
purchase price. Without regard to this question, we hold, upon 
the record before us, that the equitable title passed to the 
vendee, Reif, and that after confirmation the appellant may 
tender him a deed and collect the entire purchase price, not- 
withstanding the loss by fire. The probate proceedings were in 
all respects regular and valid. The sale had been legally con- 
ducted and confirmed. No further order of the court was neces- 
sary to transfer the legal title. It was appellant’s duty to per- 
form the ministerial act of executing and delivering the deed. 
No report to the court, of the performance of that act was 
necessary. The equitable title passed when the sale was con- 
firmed, and the appellant was not only entitled to receive the 
purchase money, but should have previously collected the same. 
The sale is one that can be specifically enforced against the pur- 
chaser Reif. Mr. Pomeroy, at section 316 of his work on Spe- 
cific Performance of Contracts (2d Ed.), says: “Whether a fail- 
ure or defect or depreciation of the subject-matter, or any other 
similar extrinsic event, beyond the control of either party— 
that is happening without the agency or default of a party— 
shall affect the right to a specific performance, depends, as a 
general rule, upon the time when it took place with reference 
to the conclusion of the contract; or, in other words, upon the 
fact of its taking place before or after the contract was finally 
concluded so that the equitable estate would thereby pass to 
the vendee. It is necessary therefore to determine with preci- 
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sion, in the first place, the exact time when an agreement is re- 
garded in equity as concluded.” In section 318, speaking of 
judicial sales, he further says: “The rule which seems to be 
sustained by the weight of authority, pronounces the rights and 
estate of the parties to be settled at the date of the sale subject, 
of course, to be defeated by an order for opening the bids and 
reselling the subject-matter; the confirmation thus relates back 
to that time. According to some authorities, or at least dicta, 
the time at which the equitable interests of the parties are es- 
tablished and when the purchaser is to be considered as owner 
of the estate, is the date of the order confirming the order of 
sale or of whatever other judicial act the practice substitutes in 
place of such order.” 

Section 6274, Baillinger’s Ann. Codes & St. (Pierce’s Code, 
§ 2582), reads as follows: “If it appear to the court that the 
sale was legally made and fairly conducted, and that the sum 
bidden was not disproportionate to the value of the property 
sold, or if disproportionate, that a greater sum, as above speci- 
fied, cannot be obtained, the court shall make an order confirm- 
ing the sale and directing conveyances to be executed; and 
such sale, from that time, shall be confirmed and valid.” The 
words “from that time” evidently refer to the time of con- 
firmation and under this section the sale must thereafter be 
considered as valid. If so, the equitable title would immediately 
pass.. The cases from different jurisdictions are somewhat di- 
vided on the question, as to whether a judicial sale binds the’ 
vendee from its date, or from and after the entry of an order 
of confirmation. There can be no question, however, under the 
weight of authority, but that confirmation finally passes the 
equitable title to the vendee and that any loss thereafter oc- 
curring, without fault of either party to the sale, will fall upon 
such vendee. Robertson vs. Skelton, 12 Bevan, 260; Robb vs. 
Mann, 11 Pa. 300, 51 Am. Dec. 551; McKechnie vs. Sterling, 
48 Barb. 330; Vance’s Adm’r vs. Foster, 9 Bush (Ky.) 389; Mc- 
Laran vs. Hartford Fire Ins. Co., 5 N. Y. 151; Maut vs. Hell- 
man, 39 Neb. 322, 58 N. W. 112; Ball vs. First National Bank, 
80 Ky. 501; Morrison vs. Burnette, 154 Fed. 617, 83 C. C. A. 
391. 2 Cooley, Briefs on Law of Insurance, p. 1753d. “Upon 
the confirmation the purchaser is entitled to a deed and writ of 
possession, and therefore to the rent; he is bound to pay the 
purchase money, and assumes the hazard of accidental destruc- 
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tion of the property.” 2 Woerner’s Amer. Law of Adm’n (2d 
Ed.) § 478. 

In Robb vs. Mann, supra, an administrator’s sale had been 
made and confirmed. The purchase money had not been paid, 
possession had not been given, nor had the administrator’s deed 
been delivered. Portions of the buildings and improvements 
were destroyed by a wrongdoer, without fault of either party to 
the contract of sale. On action by the administrator for the 
purchase money, the court, in sustaining his right to recover, 
said: ‘So much is the vendee considered, in contemplation of 
equity, as actually seised of the estate, that he must bear any 
loss which may happen to the estate between the agreement and 
the conveyance; and he will be entitled to anv benefit which 
may accrue to it in the interval. And the reason assigned is 
that, by the contract, he is the owner of the premises, to every 
intent and purpose in equity. Richter vs. Selin, 8 Serg. & R. 
(Pa.) 440; Sug. on Vend. c. 4, pp. 131, 132 (Amer. Ed.). This 
principle, which is indisputable, would seem decisive of the ques- 
tion, unless a distinction can be taken between a private and a 
judicial sale; but no such distinction has been recognized. 
Rather, the reverse has been ruled. Thus in Stoever vs. Rice, 
3 Whart. (Pa.) 25, 31 Am. Dec. 495, a sale by a sheriff is said to 
be attended with the ordinary incidents of a sale by an indi- 
vidual. And in Bashore vs. Whisler, 3 Watts (Pa.) 494, it is 
said that a sale by an administrator under an order of the Or- 
phans’ Court for payment of debts is a judicial sale, and that 
the principles which govern the one are applicable to the other.” 
In Vance’s Adm’r vs. Foster, supra, the court said: “The prin- 
ciple cannot, we think, be questioned that where at the time a 
sale is made no valid ground for setting it aside exists, the ac- 
cepted bidder is entitled to his purchase, however much the 
property may appreciate in value between the sale and time for 
confirming it. This being so, why should he not be held bound 
by his purchase, although from accidental causes the property in 
the meantime may become impaired or depreciate in value.” In 
Ball vs. First National Bank, supra, the court said: “The pur- 
chaser, from the confirmation, is entitled to a deed and writ of 
possession, and is bound to pay the purchase money, and hazard 
the accidental destruction of the property even from the sale, 
and he is entitled therefore to the rent from the date of con- 
firmation but not from the sale, because he acquires no right to 
the possession until the sale is confirmed.” 
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Applying the principles thus announced, we are compelled to 
hold that the appellant is entitled to tender a deed and collect 
the purchase money for the reason that, after confirmation, Reif 
became the equitable owner of the property and must suffer the 
loss resulting from the fire. This being true, there was a change 
in interest and title sufficient to release the respondent from 
liability on the policy. Jump vs. North British, etc., Co., 44 
Wash. 596, 87 Pac. 928. A different rule might prevail in judi- 
cial sales where a right of redemption remained in the insured ; 
but that question is,not now before us, no redemption from an 
administrator’s sale being authorized in this state. 

The appellant further contends that the trial court erred in 
refusing to make findings to the effect that the agent of the 
respondent, who issued the policy, was apprised of all of the 
facts in relation to the administrator’s sale and its confirmation, 
and that he made no objection thereto but allowed the policy to 
stand. Such findings, if made, would be immaterial. No ques- 
tion is here presented as to the validity of the policy when first 
issued. The change in the title which avoided it occurred after- 
ward, and, even though the agent of the respondent had known 
of such change, no duty devolved upon him to take any action 
by reason thereof, unless he was requested to do so by the as- 
sured. 

The judgment is affirmed. 

Rudkin, C. J., and Mount, Dunbar, Morris, Parker, Gose, and 
Chadwick, JJ., concur. 


FULLERTON, }. 
I am of the opinion that the purported sale was incomplete 
for want of payment of the purchase price and delivery of the 
property. 
I therefore dissent from the conclusion of the majority. 
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SUPREME COURT OF GEORGIA. 


Cox 
ve. 


FARMERS’ MUT. FIRE INS. CO.* 


CANCELLATION OF POLICY. 


Although an insurance policy contains a provision that either party 
thereto may, “at any time, be released from the obligations of this 
policy by giving the other party thirty days’ notice of such inten- 
tion”, the parties may agree upon an immediate cancellation. 

[For other cases, see Insurance, Dec. Dig. § 246.] 


Error from Superior Court, Clay Countyy; W. C. Worrill, 
Judge. 

Action by J. A. Cox against the Farmers’ Mutual Fire In- 
surance Company. Judgment for defendant, and plaintiff brings 
error, Affirmed. 


BEN M. TURNIPSEED, for Plaintiff in Error. 

RAINES & Gurr, for Defendant in Error. 

FisH, C. J. 

This was a suit upon a fire insurance policy, brought by J. A. 
Cox against the Farmer’s Mutual Fire Insurance Company of 
Georgia. Upon the trial there was a verdict for the defendant. 
The plaintiff made a motion ior a new trial which was over- 
ruled and he excepted. 

1. The grounds of the original motion were the usual general 
ones. The first ground of the amended motion is not referred 
to in the brief of counsel for plaintiff in error, and, under the 
well-settled rule, is considered as abandoned. 

2. One ground of the motion was: “Because the court erred 
in giving the following charge: ‘The court instructs you, fur- 
ther, that, if such an agreement was made and entered into be- 
tween the parties as just described it would be a cancellation of 
the policy whether there was an actual entry in writing upon the 
books of the company or not.’” There was no special assign- 
ment of error. It is apparent that this excerpt from the charge 
is unintelligible as it appears in the motion for a new trial; and 
it is not accompanied by any explanatory statement which clears 
up its obscurity. Torn from its context, fragmentary in char- 
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acter, and incomplete as to meaning, it does not of itself disclose 
whether the court did or did not err in thus instructing the jury. 
What the agreement was to which the court referred as having 
been just described to the jury does not appear in the motion, 
so whether it would or would not amount to a cancellation of 
the policy cannot be determined. Another ground alleged that 
the court erred in charging as follows: “The court instructs 
you, further, if he did not have such authority originally, but if, 
after he had taken such authority and liberty, the officers of the 
company afterward ratified his acts, then that would be binding 
upon the company in so far that it affected the cancellation.” 
It is obvious that this ground of the motion is also fatally de- 
fective for the reasons above given. 

3, 4. A mere general assignment of error was made upon cer- 
tain quoted instructions to the jury, the first sentence of which 
was as follows: “The court will charge you this: If you be- 
lieve from the evidence that Mr. West was an officer of that 
company, and as such had the right to act for the company in 
the matter of contracts relating to the cancellation of the policy 
in question, and if you should believe that, having such au- 
thority, he and the plaintiff, Mr. Cox, met together and agreed 
for an immediate cancellation of the policy, and did enter into 
such agreement, then such agreement would be sufficient to can- 
cel the policy, and, if canceled in that manner by such authority, 
then such company would not be bound.” Although the policy 
contained the stipulation that the insured or the company might, 
“at any time, be released from the obligations of this policy by 
giving the other party thirty days’ notice of such intention”, an 
agreement for an immediate cancellation of the policy could be 
made between the parties. Home Ins. Co. vs. Chattahoochee 
Lumber Co., 126 Ga. 334, 55 S. E. 11 (5). So the legal propo- 
sition contained in this sentence is correct, and hence the as- 
signment of error upon the entire quoted instructions is not 
meritorious and the remaining portion thereof need not be con- 
sidered. 

5. There was sufficient evidence to authorize the verdict and 
no error in refusing to grant a new trial. 

Judgment affirmed. All the Justices concur. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT PENNSYLVANIA. 


HARRISON 
vs, 


PHILADELPHIA CONTRIBUTIONSHIP FOR 
INSURANCE OF HOUSES FROM LOSS 
BY FIRE.* 


MUTUAL COMPANIES—CONTRACTS WITH MEMBERS. 


By the fundamental law of a fire insurance society organized in 1752, 
comprised in its deed of settlement and subsequent charter from the 
state, every person insuring therein was required to deposit a sum 
proportioned to the amount of his policy, and became a member of 
the society during the continuance of his policy, on the expiration 
of which without a loss his deposit, subject to certain deductions, 
was returned. By an amendment adopted in 1836 it was provided 
that all policies thereafter issued should be made to continue in 
force for an unlimited period, but that the society should have the 
right on thirty days’ notice to cancel any policy and return the de- 
posit, or the insured might on notice surrender his policy and with- 
draw his deposit, less 5 per cent, and such provisions were incor- 
porated in all subsequent policies. Held, that a policy thereafter 
issued was subject to such provisions as a part of the contract, and 
that the holder had no standing to enjoin the society from cancel- 
ing the policy and terminating his membership on the ground that 
the amendment of the deed of settlement was ultra vires. 


[For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.] 
In Equity on final hearing. 


R. MASON LISLE, for Complainant. 
W. W. MontcGomeEry and Joun G. Jounson, for Defendant. 


J. B. McPHERSON, D. J. 
This controversy was heard upon bill and answer. The facts 
are not in dispute, and may be stated as follows: In March, 
1752, certain persons in the city of: Philadelphia entered into a 
mutual agreement or deed of settlement of which the object ap- 


pears in the following paragraph :— 

“Whereas the Insurance of Houses from Loss by Fire hath, 
where the same has been practised, proved very useful and ad- 
vantageous to the Publick: 

“Now know ye, that we the said Subscribers hereunto, as well 
for our own mutual Security as for the common Security and 
Advantage of our Fellow-citizens and Neighbors, and for the 
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promoting of so great and publick a Good as the Insurance of 
Houses from Loss by Fire, upon the most equal Terms and 
apart from all Views of private or separate Gain or Interest, 
have of our own Motion offered each to the other, and have 
unanimously resolved and agreed, and by these Presents do 
covenant, promise and agree for ourselves severally and respec- 
tively, and for our several and respective Executors, Adminis- 
trators and Assigns, to form, erect and settle an Office, Society 
or mutual Contributionship by the Name or Stile of the’ Phila- 
delphia Contributionship, for the Insuring of Houses from Loss 
by Fire and to be and continue Contributors unto, and equal 
Sharers in the Losses as well as the Gains and Advantages aris- 
ing, accruing and happening in and by the same, upon the 
Terms, and according to the Articles and Agreements, and sub- 
ject to the Provisions and Conditions hereinafter mentioned.” 

Every subscriber then or thereafter, his executors, adminis- 
trators, and assigns, “being allowed to be and continue as Per- 
sons insuring in this Society as hereinafter is mentioned and pro- 
vided”, were to be ‘‘Members thereof, to ‘all Intents and Pur- 
poses, and shall be concluded by the Covenants and Agreements 
herein contained, and shall have and bear his, her and their pro- 
portionate Part and Share of all the Profits and Advantages as 
well as of all the Losses and Charges arising in and by the same, 
for and during the respective Terms in his, her or their respec- 
tive Policies”. The terms of insurance was to be for seven 
years. The cost of insuring was in part provided for by a small 
preliminary payment, but chiefly by the deposit of money in ac- 
cordance with the following paragraph +— 

“Every person insuring shall deposit in the Hands of the 
Treasurer as a Pledge for the Performance of his Covenants, a 
certain Sum for every One Hundred Pounds insured, according 
to the greater or less Hazard of the Building on which the same 
is insured, agreeable to the Table hereto annexed. Which De- 
posite Money shall be returned to the Person or Persons so de- 
positing it, his, her, or their Executors, Administrators or As- 
signs, at the Expiration of his, her or their respective Policies, 
together with a proportionable Dividend of the Profits in the 
meantime, after Deduction of Losses and incident Charges only. 
Provided, and it is hereby agreed, that for the better and more 
certain adjusting the accounts of the Society the said Deposite 
Money shall be demanded within one Year next after the Expira- 
tion of each respective Policy: And in Default thereof, the same 
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Deposite Money shall become forfeit, and be sunk to the Bene- 
fit of this Society.” 

All policies “at their respective Expirations and the returning 
or accounting for the Deposite Money and the mean Profits, 
shall be delivered up to this Society to be cancelled”. It was 
further provided that :— 

“All and every Person or Persons insuring in this Society 
shall stand and be obliged to pay his, her and their Proportion 
of all Losses and Charges happening and incurring in and to this 
Society, and for that Purpose shall sign and execute these Pres- 
ents: Yet so as no Person or Persons shall be obliged beyond 
his, her or their Deposite Money to pay a Sum exceeding one 
Half the said Deposite, for his, her or their Proportion and Con- 
tribution towards the Loss which shall be occasioned by anv 
single Fire that shall happen.” 

After a loss the directors were to settle a rate of contribution, 
from which a method of appeal was provided. 

“Yet nevertheless it is hereby declared and agreed, that in the 
mean Time, when such Rate or Rates shall exceed the Deposite 
Money, all and every the Members of this Society shall be 
obliged to pay into the Hands of the Treasurer, his, her and 
their proportionable Parts and Shares of all and every such 
Rate and Rates, within Thirty Days next after such Publication 
of the same respectively aforesaid; and in Default of such Pay- 
ment, he, she, and they, and every of them, making such default 
therein, shall forfeit double the said Rates; and, neglecting to 
pay the said Forfeiture ten Days more, shall or may, by the 
Directors for the Time being, be excluded and debarred all 
Benefit and Advantage of his, her and their Insurance and In- 
surantes respectively, and all Right to the Stock of this Society, 
and shall notwithstanding be liable to the Payment of the said 
Rates, pursuant to his, her and their Covenants and Engage- 
ments in these Presents contained.” 

The net profits arising by interest or otherwise were to be 
“divided yearly to every Member in Proportion to his Insur- 
ance, for which each Member’s Account shall have Credit in the 
Society’s Books, to be paid at the Expiration of their Policies. 
Contributions to Losses shall likewise be settled vearly, and 
every Person insuring shall contribute in Proportion to his In- 
surance. * * *” A general meeting of the members was to 
be held each year; “and all and every the said General Meetings 
may, and are hereby declared to have full power to consider, 
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treat of, and determine of and concerning all or any the Mat- 
ters and Things relating to this Society, and the Support, Pres- 
ervation and good order thereof, and to alter and amend the 
present Articles, and make any additional Rules or Articles, for 
the better and more orderly and successful or satisfactory Man- 
agement of the Affairs of this Society. At all which Meetings, 
the Determination of a Majority of the Members present, shall 
be conclusive and binding on the whole Society.” 

The deed of settlement contained many other details, which 
do not seem to be now important. 

In February, 1768, the Provincial Assembly incorporated the 
society, declaring that :— 

“k * * All and every Person and Persons, who have hereto- 
fore subscribed the said recited Articles of Agreement [the deed 
of settlement], by him, her, or themselves, or by his or their 
Attorney or Agent, and each and every one, who shall hereafter 
in like manner subscribe the same, or shall at any Time or Times 
hereafter insure in or with the said Society, their respective 
Heirs, Devisees and Assigns, shall be and they, and every of 
them are hereby declared to be Members of the said Society, 
and-are hereby made a Body Politic and Corporate in. Law. 
ok)? 

Among other provisions the charter appointed an annua! 

meeting of the contributors, who were— 
“* * * empowered to consider, treat and determine of, and 
concerning all or every the Matters and Things, relating to the 
prudent and just Management, and good Order of the said So- 
ciety; and to establish and confirm all such Articles and Rules, 
as have been heretofore agreed to, and not ratified and con- 
firmed by this Act, to alter and amend the same, and to make 
and establish any other additional Rules and Articles, for the 
better and more perfect Prosecution of the true Intent and De- 
sign of the said Society. At all which Meetings the Determina- 
tion of a Majority of the Contributors present shall be con- 
clusive and binding on the whole Society ; provided always, That 
the said Rules and Articles be not inconsistent with, or con- 
trary to, the Regulations and Establishments made and declared 
by this Act.” 

In April, 1810, at a general meeting of the society, the deed 
of settlement (the details of which had not been seriously dis- 
turbed by the charter) was revised, and it was provided, inter 
alia :— | 

VoL. XXXVIII.—72. 
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“All persons insuring in and with this Society shall be deemed 
members of the same during the continuance of his, her, or their 
interests in their respective Policies.” 

“TV. Every policy hereafter to be issued by this Society shall 
be made to continue in force for an unlimited period. But when- 
ever a total loss of the property ensured shall happen, the policy, 
upon the payment of the said loss or upon the rebuilding of 
the property as is hereinafter provided shall be delivered up to 
the Society, who shall be entitled to retain the deposit money, 
and the ensurance shall thenceforth cease and be of no effect. 
And it shall moreover be lawful for either the Assured or this 
Society, at the expiration of seven years from the date of any 
such policy, or at the expiration of any period of seven years 
thereafter, to cancel the same, or to withdraw the deposit 
money, thirty days’ previous notice being given of an intention 
so to do. And in case the party assured shall sell the property 
ensured before the expiration of any such period of seven years, 
it shall be lawful for him to give up the policy and to withdraw 
the deposit money upon paying to the Society 5. per centum 
upon the amount of such deposit. But in all cases in which the 
deposit money shall be withdrawn as aforesaid, if it shall have 
happened during the period such policy has been in force, that 
the stock of the Society has been lessened by losses, then and 
in such case a just proportion of all such losses as the interest 
money has been insufficient to satisfy, shall be first deducted out 
of the said deposit money.” 

Assignment of a policy might be permitted by the directors, 

but— 
“* * * in all cases, in which the Directors shall not permit an 
assignment, or transfer, so circumstanced to be entered, the 
party entitled to the Policy, shall be at liberty to withdraw the 
deposit money, paying to the Society 5 per centum upon the 
amount thereof.” 

A general meeting of the members was to take place each 

year— 
“and the said members at every such general meeting shall and 
may treat and determine of and concerning all matters and 
things relating to the management of this Society ; and they, or 
a majority of the members met, may alter or amend the pres- 
ent articles, or make any additional articles, for the more per- 
fect prosecution of the design of this Society, provided the same 
be not contrary to the Act of Incorporation”. 
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On April 11, 1836, at a general meeting of the contributors, 
certain alterations were recommended by the directors, who 
stated in their report, that :— 

“These alterations do not in any respect change the contract 
at present existing between the Society and the parties Insured 
except in regard to the return of Deposit money in Certain 
cases. * * * They are one and all intended to authorize and 
to effectuate the same contract in future cases rendering it in a 
few particulars more explicit and adapting its forms to the more 
Convenient mode of transacting business now undertaken by 
the office.” 

Among these alterations or amendments is the following 
italicized provision, which is of the utmost importance in the 
present controversy :— 

“IV. Every Policy hereafter to be issued by this Society shall 
be made to continue in force for an unlimited period. But when- 
ever a total loss of the property shall happen, the Policy, upon 
the payment of the said loss or upon rebuilding of the property 
as is hereinafter provided, shall be delivered up to the Society, 
who shall be entitled to retain the deposit money, and the insur- 
ance shall from thenceforth cease and be of no effect. And it 
shall morcover be lawful for this Socicty, upon giving thirty days’ 
notice, to cancel the Policy, returning the deposit money upon a sur- 
render of the Policy. It shall also be lawful for the Assured, on 
giving five days’ notice and surrendering the Policy to withdraw 
the deposit money, allowing a deduction of 5 per centum there- 
on. But in all cases in which the Assured shall withdraw the 
deposit money, if it shall have happened during the period such 
Policy has been in force, that the Stock of the Society has been 
lessened by losses, then and in such case, a just proportion of all 
such losses as the interest money has been insufficient to sat- 
isfy shall be first deducted out of the said deposit money.” 

On June 3, 1856, the defendant issued a policy of fire insur- 
ance for $4,500 on certain premises in the city of Philadelphia, 
the insured having deposited in consideration therefor the sum 
of $225; and on February 27, 1871, the defendant issued an- 
other policy of fire insurance for $7,500 upon other premises in 
the city, the insured having deposited the sum of $490 as consid- 
eration therefor. The plaintiff has succeeded to the rights of 
the original insured, and was the owner of both policies when 
this bill was filed. Each policy recites that the insured has be- 
come a member of the defendant company “pursuant to the 
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deed of settlement hereto annexed, and having deposited in the 
hands of the treasurer of the said society the sum of ——— dol- 
lars’. In consideration thereof the defendant insures a speci- 
fied sum to the policyholder, his heirs, executors, administrators, 
and assigns “on the terms, conditions, and provision in the said 
deed of settlement and in this policy contained or referred to”. 
As has already been stated, among the conditions contained in 
the deed of settlement is the foregoing amended article 4 that 
was adopted on April 11, 1836. This article is repeated in each 
policy with immaterial omissions and variations. The insurance 
contracts thus entered into continued undisturbed until Sep- 
tember 20, 1907, when the defendant notified the plaintiff of its 
intention to cancel the policies at the expiration of thirty days, 
and to return the deposit money, unless the plaintiff would ac- 
cept a partial reduction of the risk and an increase in the rate 
with the return of a proportionate part of the deposit. No can- 
cellation has actually taken place, but the bill avers that the 
company proposes to take this step whenever it may elect so to 
do. On December 31, 1907, five months before the bill was filed, 
the assets of the defendant were $5,314,103.14 and the deposit 
moneys were $625,044, and the plaintiff, averring that his pro- 
portion of the deposit money was 1/874 thereof, and that he 
was therefore equitably interested in the assets in a similar pro- 
portion, and averring, further, that the cancellation of his poli- 
cies and the return of the deposit money would deprive him of 
his interest in the assets and his right to participate in any fu- 
ture profits therefrom, asks for a decree declaring his propor- 
tionate interest in the assets, and enjoining the defendant from 
depriving him thereof, and from depriving him also of his mem- 
bership in the society. 

I have found the facts fully upon which the plaintiff rests his 
claim to an indefeasible ownership in order to present his case 
with fairness; and I may add that the true nature of the com- 
pany, and the rights of its members and policyholders, so far 
as the controversy might involve these matters, would require 
consideration, if it were not for one objection to the bill that 
lies upon its surface and in my opinion is fatal to the plaintiff's 
case. This objection is to be found in the fact that the claim 
now set up is in direct opposition to the contracts contained. in 
the policies, and violates a fundamental term of those agree- 
ments, and of the company’s apparent chartered powers. It is 
true that the plaintiff attacks the amendment of April, 1836, 
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providing for cancellation on thirty days’ notice as ultra vires 
so far as it refers to returning the deposit money, and thus de- 
priving the plaintiff of his interest in the assets and his mem- 
bership in the defendant company; but the difficulty in my mind 
is to discover upon what sound theory of legal or equitable right 
the plaintiff rests his claim to make such a contention, entirely 
aside from the fact that he is making a collateral attack upon an 
apparent corporate power of the society. When he (or his 
predecessor) approached the defendant in 1856 and 1871 with a 
proposition for insurance, he found the society transacting 
business on the terms inter alia set forth in the amendment of 
1836. The fundamental law of the corporation contained the 
provision that cancellation and return of the deposit might be 
made after due notice. The policy repeated these provisions, 
and therefore unequivocal notice was given to all who desired 
the society’s protection that only upon these terms would the 
relation of policyholder or member and insurer be established. 
It was open to the plaintiff at that time to accept or to refuse 
these conditions. Conceivably he might have said as he now 
Says :— 

“I deny your power to make the amendment which in form 
you adopted many years ago. If you take me as a member, I 
shall assert the right to continue my membership, even although 
you cancel my policy, and I shall demand that you retain my 
deposit, and pay me profits thereon until I elect to reclaim it.” 

If the society had accepted him on such a footing, something 
might be said in favor of considering the argument that is now 
advanced to justify his claim. But he made no such declaration, 
either expressly or impliedly. He accepted the policy without 
demur precisely as it stands, with the condition that is based 
upon the amendment of 1836; and now, when the company 
seeks to enforce the condition to which he unquestionably 
agreed, he tries to evade its enforcement by denying its validity. 
In other words, he attempts to make a new contract with the 
defendant, and to make it of his own separate motion against 
the defendant’s will. It is not to the point to say that, if this 
provision was ultra vires, it was wholly void, and should be 
treated as if it had never existed. This is merely playing with 
words. It is impossible so to treat the provision. Void or not 
void, it did exist in fact. It was, in fact, adopted by the corpo- 
ration. It was printed as part of its fundamental law, and it 
became a clause in each of its policies. No one doubts that the 
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society adopted it in good faith, exercising what was at least 
a prima facie right of amendment in this particular, and no 
policyholder has ever questioned its validity until this bill was 
presented. Good or bad, the amendment was an essential term 
of the contract between the plaintiff and the corporation, and 
in my opinion he can no more repudiate it than he can deny the 
force of any other provision to which he may concede that he 
can offer no objection. How can it possibly be determined that 
his policies would have been issued at all if they had not con- 
tained this condition? The presumption is that the parties to a 
contract regard all its conditions as important; and therefore 
to permit the plaintiff to request and to receive a policy that 
contains the condition now attacked, and then to allow him of 
his own volition to strike it out of the written agreement, is to 
clothe him with the power to write a new contract to which the 
mind of the defendant has never assented. 

But, apart from these considerations, there is the further ob- 
jection that the plaintiff is not permitted to assert such a posi- 
tion. If the defendant has, overstepped the limits of its cor- 
porate authority, if it has undertaken to do what its chartered 
powers do not allow, there is a supervising authority that may 
be invoked whose right in the premises (speaking generally) is 
supreme and exclusive. The commonwealth has the power to 
control her creatures, and ordinarily it is for her alone to take 
care that they do not transgress their proper bounds. There 
are some exceptions to this proposition, but the general rule is 
I think correctly stated. That the validity of a charter or of a 
particular power apparently conferred hereby cannot be inquired 
into collaterally, but must be the subject of a direct attack by 
the commonwealth, has been often decided in Pennsylvania. 
Some of the cases are Cochran vs. Arnold, 58 Pa. 399; Spahr 
vs. Farmers’ Bank, 94 Pa. 429; Freeland vs. Ins. Co., 94 Pa. 
504; Johnston vs. Elizabeth, etc., Ass’n, 104 Pa. 397; Hamilton 
vs. Railroad Co., 144 Pa. 34, 23 Pac. 53, 13 L. R. A. 179. Or, 
if a policyholder in the society antedating April, 1836, conceives 
himself to have been injured by the action taken in that year, 
he may perhaps have a standing to attack the amendment when 
it is employed against him; but where, as here, a plaintiff has 
deliberately taken a policy containing the provision in question, 
he must (in my opinion) abide by the agreement and must stand 
upon the contract as he chose to make it, and as the corpora- 
tion was prima facie authorized to execute it. 
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If this position is correct, it is unnecessary to consider the 
plaintiff's argument that by paying the deposit money his mem- 
bership in the society became indefeasible and wholly inde- 
pendent of the fact of insurance; so that, even though his policy 
should be canceled, he would continue to be a member, entitled 
to share in the profits and the assets; the right so to continue 
being altogether beyond the defendant’s power. 

A decree may be entered dismissing the bill at the costs of 
the plaintiff. 
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HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 
MARINE— 
UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


HOOD RUBBER CO. 
v8. 


ATLANTIC MUT. INS. CO." 


MARINE INSURANCE—CONSTRUCTION OF POLICY. 


An open policy of marine insurance on goods to be shipped from time 
to time by plaintiff by rail and lake contained a marginal clause pro- 
viding that “this insurance is not to cover more than $100,000 by 
any one steamer or in any one place at one time”. Held, that such 
clause did not relate to the amount of the loss, but of the insurance, 
and that where goods, although comprising different shipments, were 
assembled on one steamer to the value of $349,000, the policy was 
one for $100,000 on the whole, and the insurer was liable for 100/349 
of a loss occurring, not exceeding $100,000 


[For other cases, see Insurance, Dec. Dig. §472.] 


In Error to the Circuit Court of the United States for the 
Southern District of New York. 
For opinion below, see 161 Fed. 788. 


WING, PuTNAM & BURLINGHAM (James L. Putnam and Har- 
rington Putnam, of counsel), for Plaintiff in Error. 

CARTER, LEDYARD & MILBURN (John G. Milburn and Wal- 
ter F. Taylor, of counsel), for Defendant in Error. 


WARD, C. J. 

The plaintiff had a running policy with the defendant on goods 
from Boston by rail and water to lake ports, valued at net in- 
voice and 20 per cent added, sum insured $1,000,000. On the 
margin was written :— 

“This insurance is not to cover more than $100,000 by any 
one steamer or in any one place at one time.” 

The plaintiff's shipments were never over the value of $12,500, 
but the rail carriers bunched its shipments to a value of $349,- 
426.70 on the lake steamer F. H. Prince, which during the voy- 
_age sustained damage in the sum of $85,996.70. 

* Decision rendered, May 19,1909. 170 Fed. Rep. 939. 
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The defendant, contending that its insurance was to be treated 
as $100,000 on goods valued at $349,426.70, paid in accordance 
with the rules of marine insurance 100/349 of the loss and of 
the expense in general average and under the sue and labor 
clause. The plaintiff brings this suit to recover the difference 
between the sum so paid and $100,000, on the ground that the 
purpose of the marginal clause was to limit the amount of loss 
payable by the defendant to $100,000. 

The plaintiff contends that, as each shipment under the policy 
constitutes a distinct insurance, the marginal clause must be 
read as applying to each shipment. We do not concur in this 
view, but think, on the contrary, that the clause was intended to 
apply to the goods on any one vessel or in any one place, with- 
out reference to the time of the original shipment. 

It is said that the clause may be read either as limiting the 
amount of insurance on the goods or as limiting the amount of 
loss payable, and that the latter construction being most favor- 
able to the assured should be adopted. The judge of the Cir- 
cuit Court held that the clause meant that the policy attached 
only to the extent of $100,000 on all goods on one steamer or 
in one place, and that for their value over that sum the plaintiff 
was a coinsurer. We think this conclusion right. “This insur- 
ance” means this policy of insurance. “Is not to cover more 
than $100,000” means, though for $1,000,000, it is to be treated 
as only for $100,000 upon goods in any one steamer or in any 
one place. No authorities are cited which are of any assistance. 

The whole case turns upon the construction of the marginal 
clause; and, as we agree with the judge of the Circuit Court, 
the decree is affirmed, with costs. 
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MISCELLANEOUS— 
SUPREME COURT OF COLORADO. 


FIDELITY & DEPOSIT CO. of MaRYLanD. 
v8. 
COLORADO ICE & STORAGE CO.* 
FIDELITY OF EMPLOYEE—SCOPE OF DUTIES. 


Where a bond indemnifying an employer against loss by larceny or em- 
bezzlement of an employee described him as a collector and ticket 
distributor, and the original statement of the employer and its an- 
nual certificates thereafter conclusively show that it was not the 
intention of the parties that the employee’s duties should be limited 
to such positions, and the surety company continued to accept pre- 
miums thereon from year to year for a number of years, it could not 
avoid liability on the ground that the employee had been given 
additional duties, unless it could show that such extra duties were 
the cause of the defalcation or led to the same. 


[For other cases, see Insurance, Dec. Dig. § 168.] 


FIDELITY OF EMPLOYEE—SCOPE OF DUTIES — REPRE- 
SENTATIONS IN APPLICATION. 


Where a policy indemnifying against default of an employee did not 
provide that the duties of the employee should be limited to cer- 
tain lines, and should not thereafter be changed, the statement in 
the application for the policy that the employee was a collector 
and ticket distributor was a representation only, and not a guar- 
anty that the employee should not be given additional duties.. 


[For other cases, see Insurance, Dec. Dig. § 285.] 


ACTION ON POLICY—FIDELITY OF EMPLOYEE —CON- 
FLICTING INSTRUCTIONS. 

In an action on a policy of indemnity against default of an employee, 
an instruction that the burden oi proof rested on plaintiff to show 
that the employee collected money belonging to plaintiff for which 
he failed to account, and another instruction imposing on defendant 
the burden of showing an affirmative defense that the money al- 
leged to have been embezzled was not embezzled, but was used by 
the employee while acting as a solicitor of business for plaintiff, 
were not conflicting. 


[For other cases, see Insurance, Dec. Dig. § 669.] 
ACTION ON POLICY—FIDELITY OF EMPLOYEE—WEIGHT 
OF EVIDENCE. 


In an action on a policy indemnifying against embezzlement or larceny 
by an employee, a preponderance of evidence as to the embezzle- 
ment or larceny is sufficient. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


FIDELITY OF EMPLOYEE—HABITS—DUTY OF EMPLOYER. 


Where there is nothing in the application for insurance against default 
by an employee, nor in the bond issued requiring the employer to 
make continuous effort in investigating as to the habits and char- 
acter of the employee, he cannot be held to such duty. 


[For other cases, see Insurance, Dec. Dig. § 332.] 
% Decision rendered, May 3, 1909. Rehearing denied, July 6,1909. 103 Pac. Rep. 383. 
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Appeal from District Court, City and County of Denver; 
Jesse G. Northcut, Judge. 

Action by the Colorado Ice & Storage Company against the 
Fidelity & Deposit Company of Maryland. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 


Guy Leroy STEvick, L. WARD BANNISTER, and Tom HER- 
RINGTON, for Appellant. 

Goupy & TwiITCHELL, for Appellee. 

Hruz., J. 

This is an action on a bond of indemnity and continuation 
certificates issued by the appellant bonding company, a corpo- 
ration, to the appellee, a corporation, to save the latter harmless 
and indemnify it against loss occasioned by the larceny or em- 
bezzlement of Marion H. Compton, who was in the employment 
of the appellee, and stated in the bond “as collector and ticket 
distributor”. The indemnity was applied for by Marion H. 
Compton, the employee. It appears he first secured a bond 
upon July 1, 1894, for the term of one year for the same posi- 
tion, although its terms were different as to the liability of the 
surety. company than the one sued upon, covering a broader 
field, and that by certificates of extension this bond was con- 
tinued in force until July 1, 1899, when the one now in contro- 
versy was issued. According to the custom of the company, 
an employee’s statement was required to be signed by the 
obligee. This was done in the first instance prior to the issu- 
ance of the first bond. That statement contained a list of printed 
questions calling for answers by the employer, but no such re- 
quest was made before the issuance of the second bond, but it 
appears (as was the custom of the surety company) before the 
issuance of its annual continuation certificate it required a cer- 
tificate from the employer as to an examination of the accounts 
of the employee, in what capacity employed, etc., and in com- 
pliance with such regulation the appellee furnished such certifi- 
cates annually from the year 1895 to 1900, inclusive. The rec- 
ord further shows that Compton while in the employ of the 
appellee was on or about June 6, 1901, found to be short in his 
accounts in the sum of $1,905.47. This bond was then in force 
by virtue of the last continuation certificate. The conditions in 
the bond as to notice, the furnishing of an itemized statement 
of claim for the amount of the shortage, etc., were complied 
with, and, upon appellant’s refusal to make payment, this action 
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was brought. Trial to a jury resulted in a judgment for appel- 
lee, from which appellant appeals. 

Four general groups of assignments of error, including in- 
structions given and refused, have been urged as reasons for 
the reversal of the judgment; the first being that the statement 
of the employer as to the duties of the employee is in the way of 
a guaranty that in the future they will continue to remain as 
stated in the application, and that in case of a change of such 
duties, as urged to have been in this case, it invalidates the bond. 
The record shows that the bond given states it was issued to 
the appellee to reimburse it to the extent of $2,000, etc., for 
loss sustained by any act of larceny or embezzlement of Marion 
H. Compton, who was in the employment of the appellee “as 
collector and ticket distributor”, and it is claimed by the appel- 
lant that after the issuance of the bond sued upon Compton’s 
duties were enlarged and he became a solicitor of business for 
the company, and, on account thereof, he visited saloons and 
sundry other places which were not contemplated by his bond, 
and for that reason invalidates the same. In this case it might 
be questionable as to whether or not the validity of the present 
bond could be tested upon the question as to the truthfulness 
of the answers to the questions in the original application of the 
employee and employer for the reason (not necessary to de- 
termine in this case) it is questionable as to whether or not they 
were any part of the basis for the issuance of the present policy, 
it being different in form and limited to a smaller scope of lia- 
bilities upon the part of the appellant than the original policy; 
but for the purposes of this contention, assuming that the 
original application and statement was the basis for this policy, 
as held by the lower court, we find in the statement of the ap- 
pellee in answer to the question “What duties will devolve upon 
him?” (referring to Compton) the answer was, “Distribute ice 
tickets, sell and collect for them, and collect ice bills”. In ad- 
dition to this, we find thereafter each year, on or about the 
month of June, the appellee, at the request of the appellant in 
compliance with a provision of the policy, made a certificate 
as to the examination of the accounts of said Compton and as 
to what his duties then were. In the one May 31, 1895, it states 
“Marion H. Compton, in our employ as collector, ticket agent, 
banking clerk”, etc. May 31, 1896, it states: “In our employ 
as collector & ticket distributor.” June 1, 1897: “Collector 
and ticket distributor.” May 31, 1898, the certificate states: 
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“In our employ as collector”, etc. May 31, 1899: “As col- 
lector and ticket distributor.” July 1, 1900, it states in one 
place: “As collector and ticket distributor”; in another place, 
“Employed as collecter”. 

In the case of the American B. & T. Co. vs. Burke, 36 Colo. 
49, 85 Pac. 692, it was held, in substance, that these bonds are 
simply policies of insurance, and generally speaking, the same 
rules of interpretation and construction apply, and, if its lan- 
guage is uncertain or ambiguous, the interpretation must be in 
favor of the insured, and, if any clause is susceptible of two 
constructions, one in favor of the insured and the other against, 
the former will prevail, if consistent with the general object for 
which the bond is given, and statements or declarations by the 
insured are to be taken as representations merely, and not war- 
ranties, unless the written contract of indemnity itself expressly 
or by appropriate references make them warranties. In this 
case the application of the employee, the original statement of 
the employer, and its annual certificate thereafter, with the an- 
swers therein above indicated, show conclusively that it was not 
the intention of the employer and could not have been so un- 
derstood by the insurer that the employee’s duties were to be 
exclusively limited to collector and ticket distributor. The com- 
pany was so advised by these statements that the employment 
of Compton was not limited to one particular line, but was 
varied; and, under this condition, with this knowledge in its 
possession and its willingness to continue to accept the premium 
thereon from year to year for seven years, we do not think it 
is now in a position to make this contention in an attempt to 
avoid its liability under the provisions of this policy, unless it 
could show that these extra duties were the cause Of the defal- 
cation or led to the same, which was properly submitted to the 
jury. Further, we find no statement in the application or em- 
ployer’s certificate in connection therewith that his duties could 
not or would not be changed, and had the appellant, who pre- 
pared these statements, desired to have it understood that the 
duties of the party so insured should be limited to certain lines, 
and should not thereafter be changed during the existence of 
the policy, or that any change would terminate their liability 
thereunder, they could have had it stated in the policy, and by 
not doing so we are of the opinion that the proper interpreta- 
tion to be given is that the statements so made were representa- 
tions only as to the employee’s duties as they existed and not 
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guaranties that they would continue exactly so in the future, 
except where otherwise stated, as to what would be done in the 
future and where the same is made the basis of the issuance of 
the policy as was held in the case of United States Fidelity & 
Guaranty Co. vs. Downey, etc., 38 Colo. 414, 88 Pac. 451, 10 L. 
R. A. (N. S$.) 323, 120 Am. St. Rep. 128. 

The second group of assignments urged by appellant is the 
giving of instruction No. 6 and the refusal to give instructions 
Nos. 4 and 7, offered by it. Instruction No. 6, given, standing 
alone, placed the burden of proof upon the appellant to sustain 
one of its affirmative defenses, that the moneys alleged to have 
been embezzled by Compton, which created a portion of his 
shortage, was used by him in the buying of liquors and cigars in 
saloons and in treating customers of the appellee and others 
while acting as a solicitor of business for it and by its instruc- 
tions and consent. Instruction No. 7, offered and refused, ad- 
vised the jury that a misappropriation of the funds of appellee 
was not sufficient of itself to justify a recovery upon the bond, 
but the proof must show the larceny or embezzlement of the 
moneys sufficient to warrant a conviction upon a criminal 
charge. In instruction No. 3, given, the court correctly stated the 
burden of proof rested upon the plaintiff to make out its case by 
a preponderance of the evidence, and that it might do so by 
showing that Compton collected money from customers of 
plaintiff belonging to the plaintiff which he failed to account 
for and pay to the plaintiff upon demand, and which he fraudu- 
lently appropriated. We think the evidence sufficient to show 
the loss occurred out of moneys received by Compton as col- 
lector for the company, and the question of its embezzlement 
was fairly submitted to the jury by instructions Nos. 2 and 3, 
and that instruction No. 6, which was to one affirmative defense 
attempted to be made by the appellant, was not in conflict there- 
with, and, being an affirmative defense so plead by the appel- 
lant, the burden of proof was properly upon it to sustain that 
contention when the fact of the embezzlement had once been 
established. Fairbanks vs. Irwin, 15 Colo. 366, 25 Pac. 701; 
Goldman vs. Fidelity & Deposit Co., 125 Wis. 390, 104 N. W. 
80; Perpetual Ass’n vs. U. S. Fidelity Co., 118 Iowa, 729, 92 
N. W. 686. Besides, instruction No. 8, given, informed the jury 
if Compton acted as solicitor in addition to collector, and they 
found that such additional duty was the cause of the defalcation 
or led to the same, the plaintiff could not recover, which was as 
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favorable to the appellant as it was entitled to under the ‘evi- 
dence, and was sufficient reason for the court’s refusal to give 
instruction No. 4 offered by the appellant upon the same ques- 
tion. We are further of the opinion that in a civil action of this 
kind an instruction which required the plaintiff to make out its 
case by a preponderance of the evidence as to the embezzle- 
ment or larceny of funds is sufficient, and, considering the pur- 
poses for which such indemnity bonds are made, the terms 
“larceny” and “embezzlement” as used therein are intended to 
mean in their commercial sense and that it was not error to re- 
fuse to give instructions which, in substance, required the plain- 
tiff to establish this fact beyond a reasonable doubt, as in 
criminal cases, and that the proper construction of the language 
of the entire bond with the application and other transactions 
did not contemplate it would be necessary in order to recover in 
a civil action that the evidence should be sufficient in all re- 
spects to warrant the conviction of the employee in a crimina! 
case. Fidelity & Casualty Co. vs. Eickhoff, 63 Minn. 170, 65 N. 
W. 351, 30 L. R. A. 586, 56 Am. St. Rep. 464; London Guar- 
anty & Accident Co. vs. Hochelaga Bank, Quebec, L. R. 3 Q. 
B. 25; American Surety Co. vs. Pauly, 72 Fed. 484, 18 C. C. A. 
657; American Bonding, etc., Co. vs. Milwaukee Harvester Co., 
gt Md. 733, 48 Atl. 72. 

The third group of assignments urged relates to the refusal 
of the court to give instruction No. 10 asked by the appellant, 
and in the giving of instruction No. 2 by the court, both of 
which relate to the application of Compton for the securing of 
the policy and the statement of the appellee as his employer in 
connection therewith, which questions and answers to the em- 
ployer were as follows: “Q. Will his duties embrace the cus- 
tody of cash? * * * A. Yes; his daily collections which are 
reported and paid to cashier every evening. Q. To whom will 
he account for same, and how frequently will be make settle- 
ments? A. Daily to the cashier.” It is contended by the ap- 
pellant that the evidence shows that these answers were not 
complied with for the reason that Compton, instead of paying 
the money over to the cashier daily, a part of the time took it 
to the office of the company in the evening, and placed it in a 
tin box and handed it to the cashier, who would place the box 
in the company’s safe, and in the morning the cashier would 
check up the amount of his accounts, and make a banking list 
for deposit, and he (Compton) took both the money which he 
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had collected and the money which the cashier had collected the 
day previous to the bank and deposited it, and then returned 
the bank book, thus advising the cashier of the amount which he 
had deposited, and its contention is this method was entirely 
different and made the risk much greater than that agreed upon 
in the employer’s statement. The evidence as to the details of 
the system followed in each instance was conflicting, but from 
the whole we are of the opinion it fairly shows that the system 
followed was not in violation with the answers given to the 
questions above stated; the conflict being as to the details only, 
all of the evidence going to show conclusively that Compton 
made reports daily and they were so checked up by the cashier, 
under which testimony there was nothing which justified or re- 
quired the giving of instruction No. 10 offered by appellant. 

The fourth group of assignments urged upon behalf of the 
appellant relates to the sufficiency of the evidence of the ex- 
amination made by the appellee on June 26, 1900, relative to the 
certificate furnished by the appellee to the appellant, bearing 
date July 1, 1900, concerning the books and accounts of Mr. 
Compton in its employ, in which it is stated, “Were examined 
by us and we found them correct in every respect and all moneys 
handled by him accounted for.” The first objection in connec- 
tion with this certificate was the refusal of the trial court upon 
objections by the appellee to allow the witness Thomas to testify 
as to all the examination he made concerning the certificate, 
which, it appears, was issued by him as secretary pro tem. by 
instructions of the president, and to the further questions as to 
what he knew of other examinations by others, and as to 
whether or not any one advised him that there had been any 
other examinations except that made by him. The witness 
Thomas had formerly been an agent of the company, but was 
not at the time of the trial, and whether or not the questions 
asked Thomas were for the purpose of having him contradict 
his written statement when he was an agent of the company 
was immaterial, and the error, if one, in not allowing him to 
so answer, was not prejudicial to the appellant, for the reason 
there was uncontradicted evidence which showed that Mr. Sow- 
ers (the former president of the company), together with the 
cashier, who certainly would have been the most competent to 
have made this examination, did examine the books and ac- 
counts of Mr. Compton on June 26, 1900, and found them cor- 
rect as stated in the certificate issued by the company upon July 
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Ist, so the fact whether Mr. Thomas made an examination or 
not, or whether or not he knew of other examinations by any 
one or that he had been advised that there had been other ex- 
aminations, was immaterial, or harmless error at least, as there 
was competent uncontradicted evidence that a reasonably 
thorough examination had been made by the president and 
cashier before the certificate was issued by the secretary. The 
president stated: “I examined the accounts specially myself 
before I ordered the secretary to give that instruction” (meaning 
the certificate), and the matter was gone into in detail at the 
trial as to just in what manner this other examination was made 
and the question fairly submitted to the jury by instruction No. 
II, given, which instruction referred to this certificate upon 
which the continuation certificate was issued, stating therein the 
substance of the employer’s certificate, after which the court 
added: “You are instructed that if you find from a preponder- 
ance of the evidence in this case that the books and accounts of 
the said Compton were not examined by plaintiff, and were not 
found correct, then the defendant would not be liable’—which 
fairly submitted the question to the jury for its determination. 
Other errors assigned in this connection were the refusal of 
the court to allow the witness Maitland to give testimony as to 
the statement made to him by Mr. Sowers (the former president 
of the appellee) concerning his, Sowers’s, knowledge of 
gambling by Compton, which testimony it appears was first ad- 
mitted, and afterward, upon motion, stricken from the record, 
and it appears therefrom that this conversation between Sowers 
and the witness Maitland (a representative of the appellant) took 
place upon Saturday, June 9, 1901, after Mr. Sowers had re- 
ported the shortage of Compton to the company, in which 
Sowers is alleged to have stated that some,time previous he, 
Sowers, had taken Compton into his private office, after having 
heard that he was guilty of gambling, and had a talk with him 
about his gambling, and that Compton promised not to be guilty 
of gambling in the future. It appears the theory of the trial 
court was unless the defendant could show that plaintiff had 
this knowledge at the time the certificate dated July 1, 1900, was 
issued, this evidence was immaterial. At the time of this trial 
Mr. ‘Sowers was deceased, and there is nothing in the evidence 
to show that any officer of the company had any information 
as to any bad habits of the man Compton at the time of issuing 


the last certificate, and from a general study of the record it 
XXXVIII.—VOL. 73. 
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would appear, if such information came to their knowledge, it 
was a very short time prior to ascertaining and reporting the 
shortage in his accounts. There is nothing in the application 
or renewal of the bond which required the appellee to make con- 
tinuous effort to be at all times thoroughly advised as to the 
habits of the employee, or to give notice to the appellant of such 
conduct if ascertained aiter the certificate of renewal issued; in 
fact, one of the purposes for which the bond is required is the 
desire to have the employee bonded to avoid loss in case his 
habits thereafter become such as to occasion a shortage by lar- 
ceny or embezzlement. If the employer under a bond of this 
kind could be held to continued diligence in making investiga- 
tions as to the habits and character of the employee during the 
entire period he is so bonded it would relieve to a certain ex- 
tent the necessity of desiring such bonds at all, and under the 
facts here shown this evidence so offered was immaterial. 
American Surety Co. vs. Pauly, 72 Fed. 470, 18 C. C. A. 644. 
Other errors urged have been considered, one being upon the 
question of the itemized statement furnished of the loss, which 
statement, we think, was sufficient for the purposes intended; 
and from a careful review of the entire record we are of the 
opinion that no error was committed in the trial sufficient to 
warrant a reversal, and the judgment is accordingly affirmed. 
Affirmed. 


Steele, C. J., and Gabbert, J., concur. 


AETNA INDEMNITY CO. OF HARTFORD, CONN., ET 
AL. VS. GEORGE A. FULLER CO.* 
(Court of Appeals of Maryland.) 


INDEMNITY INSURANCE. 

A bond of a subcontractor to construct the reinforced concrete and 
cement work of a building, conditioned on the subcontractor con- 
forming to the contract, and stipulating that the bond is executed 
by the surety and received by the contractor on conditions stated, is 
a contract of insurance. 

[For other cases, see Insurance, Cent. Dig. § 172; Dec. Dig. § 124.] 


” % Decision rendered, June 30, 1909. 73 Atl Rep. 738. 
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PUBLISHED PROMPTLY IN THE 


INSURANCE LAW JOURNAL 


All of the Law on Fire, Life, Casualty and Every 
Other Kind of Insurance 


1. Every insurance case that is decided in the courts of last 
resort, both State and Federal, will be reported promptly. The 
more important cases will be given in full, the less important by 


’ 


‘“ head note’’ or ‘‘ syllabus.’’ 


Thus you will have a comprehensive survey of a// the current 
cases as they are decided. And during the inevitable pause 
between the preparation of some case and the trial, which pause 
lasts anywhere from six months to three years, you can, without 
labor to yourself, have your eye on the latest decisions of the 
Courts. 

As time goes on the subscriber will accumulate a complete 
library of insurance law in compact and convenient form. 

2. Indexing. ‘There will be acumulative A/phabetical Index 
of cases by name so that any case reported can be found without 
loss of time. 

And also an /udex by Sudject, thus all cases will be found 
grouped under the proper head or heads at issue, which will provide 
a list of cases referring to any one subiect that will be invaluable. 


This double index will place the lawyer in complete control of 


the situation. 
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LIFE. 


SUPREME COURT OF NEW YORK. 


SPECIAL TERM, NEW YorK Country. 


WOLFE 
v8. 


WASHINGTON LIFE INS. CO.* 


LIFE INSURANCE—CONTRACT--CONSTRUCTION. 


A contract of life insurance carries with it the implication that the in- 
surance company shall continue its business and keep on hand the 
funds required by law during the term of the policy, and failure of 
the company so to do is a bréach of the contract. 


[For other cases, see Insurance, Dec. Dig. § 124.] 
CONTRACT—BREACH. 


In an action against a life insurance company by a policyholder, a com- 
plaint alleging the issuance of the policy, the making by defendant 
of an agreement with another company to reinsure all outstanding 
policies, including plaintiff’s, and the transfer and assignment by de- 
fendant of the assets representing its legal reserve on such policies 
and all other assets to such other company, showed a repudiation 

. of defendant’s obligations and a breach of its contract, and stated a 
cause of action. 


{For other cases, see Insurance, Cent. Dig. § 535; Dec. Dig. § 247.] 
LIFE INSURANCE. 


In such action an allegation that defendant failed to exact ample security 
irom the reinsuring company ior the due performance of its contract 
with defendant was unnecessary. 


[For other cases, see Insurance, Dec. Dig. § 247.] 


Action by S. Herbert Wolfe against the Washington Life In- 
surance Company. Demurrer to complaint overruled. 


HEYMAN & Heyman, for Plaintiff. 
H. A. Rusino, for Defendant. 


GREENBAUM, J. 

Defendant demurs to the complaint upon the ground that it 
fails to set forth any cause of action. Two causes af action are 
stated in the complaint, each of substantially the same tenor. 
They arise out of two separate policies of insurance heretofore 
issued by defendant upon the life of the plaintiff, the one for 
$2,000, and the other for $10,000, based upon premium pay- 
ments for twenty years. The pleader, affirming due perform- 


% Decision rendered, June, 1909. 118 N. Y. Sup. 599. 
VoL, XXXVIII.—74. 
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ance on the part of the plaintiff, alleges the making of an agree- 
ment by plaintiff with the Pittsburg Life & Trust Company as 
follows :— 

“That on or about the 30th day of December, 1908, the de- 
fendant entered into an agreement with the Pittsburg Life & 
Trust Company wherein and whereby the defendant, fraudu- 
lently and in derogation and violation of its contract with and 
obligation to the plaintiff, assumed to reinsure in said Pitts- 
burg Life & Trust Company the plaintiff’s said policy and all 
other outstanding policies in the defendant, and wherein and 
whereby it fraudulently, and in further violation of plaintiff's 
rights, transferred, assigned, and set over unto said Pittsburg 
Life & Trust Company the assets representing the legal reserve 
upon the plaintiff's said policy, and representing the legal re- 
serve upon all other outstanding policies in the defendant, and 
all its other assets, including, among other things, all its books 
and papers relating to policies and policyholders, and all its 
right, title, and interest in and to all premiums or other moneys 
thereafter payable to the defendant upon all its then outstanding 
policies or other contracts.” 

The allegations of fraud and of violation of the contractual 
rights of the plaintiff may be disregarded, or treated as mere 
conclusions of law; but we nevertheless have allegations of the 
making of the agreement and of a transfer thereunder of the 
assets of the defendant. The defendant argues that the com- 
plaint fails to allege that the agreement therein referred to was 
in fact consummated by the actual receipt of the assets of de- 
fendant by the Pittsburg Life & Trust Company and by the lat- 
ter’s performance of the provisions of reinsurance. But, taking 
into consideration the allegation that the defendant has ceased 
transacting its business of insurance, and inferring, as we should, 
every intendment of fact fairly deducible from the pleading in 
favor of plaintiff, it may be assumed that the defendant in fact 
did reinsure in the Pittsburg Life & Trust Company all out- 
standing policies, and did transfer to said company the legal 
reserve upon all outstanding policies (including the policy of the 
plaintiff), together with all its other assets. The plaintiff alleges 
his prompt protest to defendant against its aforesaid acts, his 
refusal to assent thereto, his election to treat defendant’s said 
acts as a breach of its contract with him, and the definite amount 
of the legal reserve and actual value of his policy on December 
30, 1908. It is further alleged that the amount of insurance 
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under said policy was payable to Flora H. Wolfe, the wife of 
plaintiff, or, in the event of her prior death, to plaintiff's execu- 
tors, administrators and assigns, and that the said Flora H. 
Wolfe duly assigned all her right and interest in and to plaintiff. 
The action is for damages for defendant’s alleged breach of con- 
tract. It seems to be well settled that a contract of life insur- 
ance carries with it the implication that the insurance company 
will continue its business and keep on hand the funds required 
by law during the term of the policy, and that: its failure so to 
do necessarily results in a breach of the contract. People vs. 
Empire Mutual Life Ins. Co., 92 N. Y. 105; Mason vs. Cronk, 
125 N. Y. 496, 28 N. E. 224; People vs. Security Life Ins. & 
Annuity Co., 78 N. Y. 125, 34 Am. Rep. 522. 

The demurrant contends that Kelly vs. Security Mutual Life 
Ins. Co., 186 N. Y. 16, 78 N. E. 857, has practically decided that 
no action for damages under a life insurance policy will lie for 
an anticipatory breach thereof. I do not so read the opinion 
in the Kelly Case. That was a case where the breach alleged 
was that the defendant wrongfully declared the contract void 
and forfeited, denied that the plaintiff had any legal rights there- 
under, “and refused to continue said policy in force”. There 
was no allegation “of a refusal to receive premiums, or that the 
defendant had never recognized its contract, or that it had not 
retracted its repudiation, or that it was in such a position that it 
could not retract”. The court held, upon such a state of facts, 
that there was no breach of the contract, “because the time for 
performance by the defendant had not arrived”. It was held that 
the complaint alleged a breach only by anticipation. Langan 
vs. Supreme Council, American Legion of Honor, 174 N. Y. 
266, 66 N. E. 932. Recognizing, as we should, the rule in the 
Kelly Case, it has not the slightest application to the facts alleged 
in the complaint. Here the plaintiff, whose duty it was under 
his policy regularly to pay his premiums, was absolved from 
further payment, not by a threatened repudiation of its obli- 
gation on the part of defendant, but by its overt act of reinsur- 
ance of all its policies in another company, coupled with a trans- 
fer to said company of all its assets and its cessation of life in- 
surance business. 

The distinction sought to be drawn by the learned counsel 
for defendant between the facts in the case at bar and those 
appearing in the various cases which have recognized the rule 
reaffirmed in the Empire Mutual Life Ins. Co. Case, supra, is 
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that insolvency of the defendant is not here alleged, and that 
insolvency was an essential factor in the other cases is more 
subtle than substantial. A study of the cases bearing upon this 
phase of the discussion clearly shows that, although a condition 
of insolvency appeared in many of them, the underlying princi- 
ple upon which a breach of the contract was recognized did not 
depend upon the fact of insolvency. In reason it should be suf- 
ficient to establish a breach upon the facts assumed in this case. 
The views that I have just expressed necessarily show my con- 
viction that the absence of an allegation that defendant failed to 
exact ample security from the Pittsburg Company for the due 
performance of its alleged contract with defendant is not fatal to 
the plaintiff's complaint. I am of opinion that a breach of the 
contract would be established irrespective of the fact that com- 
plete security was exacted from the reinsuring company. The 
plaintiff was not bound to accept the new company. Its contract 
was with the defendant. 

The demurrer is overruled, with costs to plaintiff, but with 
leave to defendant to answer in twenty days upon payment of 
costs. 

Demurrer overruled. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The doctrine here laid down by the court that “a contract of life 
insurance carries with it the implication that the insurance company will 
continue its business and keep on hand the funds required by law dur- 
ing the term of the policy, and that its failure to do so necessarily re- 
sults in a breach of the contract”, involves a principle whose far reach- 
ing consequences are seldom recognized. This principle is more fully 
stated in the case of The People vs. Security Life Ins. & Annuity Co., 
which is cited by the court. In that case the question involved was the 
tights of policyholders in an insolvent stock corporation, where they 
were also entitled to share in the profits. It was held that they were 
creditors whose claim was for damages for breach of contract. In dis- 
cussing this point the court called attention to the fact that there was 
an agreement on the-part of the company that upon the due receipt of 
premiums it would pay the stipulated sum at death, and adds: “There 
is also the agreement necessarily implied, that it will receive the annual 
premiums and carry the insurance to its term.” This premium, it is 
added, is not for insurance for a single year, but as stated by the United 
States Supreme Court in the case of N. Y. Life Ins. Co. vs. Stratham, 
8 Ins. L. J. 293, is either part consideration of the entire insurance for 
its term, or carries with it the right to continue the insurance from year 
to year. In either case the implication is that the company will receive 
the premiums and keep the policy in life. 

But the court proceeds to say, this is not all. “The company is the 
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creature of statute, and its mode of action for the protection of the 
policyholders is regulated by statute. From the nature of the case, the 
agreement must also be implied, that it will obey the statute, the law of 
its creation and its existence; that it will do its business as required by 
the statute; that it will properly keep and invest its funds and be in 
a condition at all times, as the statute requires, to discharge all its lia- 
bilities.” Hence, it is argued, the policyholders in case of breach have 
a claim for damages, just as if their premiums had been refused. They 
are in the same position as any other persons would be who had run- 
ning contracts with the company. The principles here enunciated must 
almost necessarily permeate the general relations subsisting between 
a company and its policyholders and be regulative of its management. 
They are, as is said in the present case, not limited to the effects of in- 
solvency. The paramount obligation of a life company, therefore, it 
would seem, under its charter, is to maintain itself as a going concern 
in order to carry out its contracts. To this end it is a fair implication 
that the company is obligated to maintain a sufficient membership to 
preserve on the law of average the ultimate security of its contracts, 
and in the case of a mutual company it is at least a duty to maintain 
such a membership as shall secure for the members the benefits of mu- 
tuality. It follows, too, that the funds in hand consistent with the 
* equitable rights of policyholders should be dealt with with this end in 
view. It may not be too much to say that a corporation chartered to 
do a life insurance business and availing itself of its chartered rights 
owes a certain duty to the public as a medium for furnishing the protec- 
tion which was the object of its statutory creation. 

The bearing of this upon the proper conduct of the business finds a 
practical application in such questions as arise concerning the expendi- 
tures for new business, the treatment of retiring policyholders, the main- 
tenance of an adequate surplus and the distribution of dividends, as well 
as those connected with the insolvency of the company or the reinsur- 
ance of its risks. If a statute forbids an expenditure for new business 
necessary for the maintenance of the company as a going concern, or 
restricts the surplus to a sum too small for the adequate protection of 
the policyholders, or compels the payment of surrender values too large 
for its reasonable future security, may it not be said to invade the con- 
stitutional rights of the policyholders under these contracts? 

Similarly may not a company be justified in an expenditure for new 
business which invades the funds which might otherwise be apportioned 
among its policyholders, if the acquirement of such business appears 
essential to its future weal? 

In industrial insurance new insurance contracts are purchased out- 
right from the agent at many times the premium received by the com- 
pany, on the theory that the purchase is essential to secure the busi- 
ness, while the small portion of it which remains on the company’s 
books will in after years make good the expenditure. The ordinary 
company, on the contrary, limits its payments to a portion of the pre- 
miums actually received. Is not the justification in each case to be 
sought in the principles laid down above? It would seem that in the 
express or implied contracts of the company with its policyholders must 
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be sought the most important of its legal and moral obligations in the 
conduct of its business and of the limits which should be imposed on 
statutory regulations of the business itself. 


COURT OF CHANCERY OF NEW JERSEY. 


METROPOLITAN INS. CO. 
v8. 


CLANTON kt AL.* 


LIFE POLICY—INTEREST OF BENEFICIARY. 


The interest of a person designated as beneficiary of an industrial life 
policy is a vested property right, subject to the terms of the policy, 
construed as applying to such vested right. ; 


[For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.] 


LIFE POLICY—CHANGE OF BENEFICIARY. 


The fact that by the practice of the subordinate officers of a life insur- 
ance company, who received and forwarded to the company a no- 
tice of change of beneficiary the policy was not forwarded with it, as 
required by a printed condition on the back of the policy, and that 
an indorsement on the policy of the change of beneficiary, likewise 
required, was not supposed either by insured or by them to be neces- 
sary, will not avail to change the beneficiary, and divest the right 
of the personal representative of insured to the payment expressly 
provided for in the policy. 

ao cases, see Insurance, Cent. Dig. §§ 1469, 1470; Dec. Dig. § 
597. 


Bill of interpleader by the Metropolitan Insurance Company 
against Georgiana Clanton, administratrix of Morris Williams, 
deceased, and others. Finding for Clanton, administratrix. 


McCarTER & ENGLISH, for Complainant. 

W. A. Lorn, for Defendant Clanton. 

A. H. Srtymour, for Defendant Morgan. 

Emery, V. C. 

At the hearing of this cause it was directed that the money 
paid into court by complainant as due on policy No. 25797999 
for $112 should be paid to the defendant Clanton, as adminis- 
tratrix of Morris Williams, deceased, the insured. The defend- 
ant Morgan disclaimed in her answer any interest in this policy. 


a Decision rendered, July 31, 1909. . 73 Atl. Rep. 1052. 
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The question reserved was as to whether the defendant Rosella 
Morgan or Clanton, as administratrix, was entitled to the pro- 
ceeds of the policy No. 21113295 for $140, also paid into court. 
This policy is not a benefit certificate or certificate of member- 
ship in a benevolent association, but is a policy of life insurance 
of the kind known as “Industrial” insurance. The policy con- 
tains an express agreement to pay the amount upon receipt of 
the proofs of death of the insured, and upon surrender of the 
policy and all receipt books, and, as to the person or persons to 
whom the amount is payable or may be paid, a subsequent clause 
provides that “the company may pay the amount due under this 
policy to the beneficiary named below, or to the executor or ad- 
ministrator, husband or wife, or any relative by blood of the in- 
sured or to any other person appearing to said company to be 
equitably entitled to the same by reason of having incurred ex- 
pense in behalf of the insured, or his or her burial, and the pro- 
duction of a receipt signed by either of them shall be con- 
clusive evidence that all claims under the policy have been sat- 
isfied”. In the policy “the name of the beneficiary and relation- 
ship to the insured” is given merely as “Estate”. On the back 
of the policy, and under the title of “Privileges and Concessions 
to Policyholders”, are printed several privileges or conditions, 
but these are not either expressly referred to in the policy itself 
as so indorsed, nor are they expressly signed by the company. 
One of these relates to “change of beneficiary”, and is as fol- 
lows: “Subject to the approval of the company, the insured 
may at any time during the continuance of this policy, provided 
the policy is not then assigned, change the beneficiary or bene- 
ficiaries, by written notice to the company at its home office, 
accompanied by this policy, such change to take effect on the 
indorsement of the same on the policy by the company. After 
indorsement the policy will be returned.” 

It has been settled by the decisions of this court as the gen- 
eral rule that, under provisions of this character as to change 
of beneficiaries in the benefit certificate of benevolent associa- 
tions, the persons originally indicated as the beneficiaries have 
the right to insist upon a compliance with their terms, and that 
the provisions are not merely regulations whose enforcement 
is at the option of the company alone, and which are waived by 
the payment of the fund into court. Amer. Legion of Honor 
vs. Smith, 45 N. J. Eq. 466, 472, 17 Atl. 770 (Van Fleet, 1889) ; 
Grand Lodge, etc., vs. Connolly, 58 N. J. Eq. 180, 184, 43 Alt. 
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286 (Reed, V. Ch., 1899); Order of Heptasophs vs. Dailey, 61 
N. J. Eq. 145, 152, 47 Atl. 277 (Reed, V. Ch., 1900); Penn. R. 
Co. vs. Warren, 69 N. J. Eq. 706, 708, 60 Atl. 1122 (Bergen, V. 
C., 1905). This general rule requiring the change of beneficiary 
to be made in the manner pointed out by the policy and by-laws 
of the association is subject to some exceptions (2 May, Ins. §§ 
399, 400, and Lahey vs. Lahey [1903] 174 N. Y. 146, 155, 66 
N. E. 670, 61 L. R. A. 791, 95 Am. St. Rep. 554), and these ex- 
ceptions seem to be based on the essential character of the right 
of the beneficiary in such Certificate and the essential character 
of the designation. The rights under these benevolent certifi- 
cates are not vested property rights in the beneficiary, but are 
contractual rights only, depending on an appointment or desig- 
nation. Golden Star Fraternity vs. Martin, 59 N. J. Eq. 207, 
215, 35 Atl. 908 (Err. & App. 1896); Anderson vs. Supreme 
Council C. B. L., 69 N. J. Eq. 176, 179, 60 Atl. 759, Opinion 
affirmed on appeal. A change of beneficiary in these cases is in 
the nature of execution of a power. Such execution defective 
at law may in some instances be aided in equity, and most of 
the exceptions to the general rule come, I think, within the 
equitable principles applicable to such defective execution. Thus 
wrongful refusal of the original beneficiary to deliver up the 
possession of the certificate will not avail to defeat the change 
where its production is required by the provisions of the cer- 
tificate. Polish National Alliance vs. Nagrabski, 71 N. J. Eq. 
621, 64 Atl. 471 (Bergen, V. C., 1900). In contracts of the kind 
now in question, which are pure life insurance contracts, the 
interest of a person designated as the beneficiary is, on the 
other hand, a vested property right, subject to the terms of the 
policy, construed as applying to such vested right. And, if any 
distinction is to be made between the different contracts in the 
matter of the construction or application of the terms of the 
policy as to a change of beneficiary, it should be in the direc- 
tion of a stricter construction of the life insurance contract than 
of the benefit certificates where no divesting of property occurs. 

The policy in question on the face of it is a policy payable on 
the insured’s death to his executors or administrators, and, if 
the “Privileges and Concessions” printed on the back of the 
policy (before they are acted on) be considered as in fact part of 
the policy, although not referred to in it, then the right of the 
administratrix, so far as it depends on the policy itself, is to be 
divested only in the manner indicated, viz,. “that the change 
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shall take effect on the indorsement of the same on the policy 
by the company”. The application for change was made in this 
instance, but was not accompanied by the policy, nor was the 
change ever indorsed on the policy. The circumstance that by 
the practice of the subordinate officers of the company who re- 
ceived and forwarded the notice of change to the company the 
policy was not forwarded with it, and that the indorsement on 
the policy was not supposed either by the insured or by them 
to be necessary, will not avail to change the beneficiary, and di- 
vest the right of the representatives of the insured to the pay- 
ment expressly provided for in the policy. In addition to her 
claim as beneficiary under the policy set up in her answer, it is 
claimed in the brief of counsel for defendant Morgan that she 
had title to the policy by gift or donation from’ the insured in 
his lifetime, and that the policy was in her possession at his 
death and was afterward delivered by her to the insurance com- 
pany. A gift may be made of a policy of insurance payable to 
the representatives of the insured as of other choses in action 
belonging to the insured. Travelers’ Ins. Co. vs. Grant, 54 N. 
J. Eq. 212, 33 Atl. 1060 (Pitney, V. C., 1896). This claim of de- 
livery and possession of the policy is denied by the defendant 
Clanton, and her counsel in his brief claims that the policy for 
a long time previous to the death of the insured was in the pos- 
session of his son, who paid the premiums, and who delivered 
the policy to the administratrix after the death of his father. 
My notes of the evidence do not show any proofs on this con- 
tested point, as to the possession of this policy at the time of the 
application for change of beneficiary or at the time of the death. 
Neither is there any evidence tending to show that the insured 
made to Mrs. Morgan a gift of the policy, which was intended 
to confer on her an interest or right in the policy or its pro- 
ceeds different from that which she would have as a beneficiary 
designated under the policy. 

In the absence of proof on these points, the claim of Mrs. 
Morgan must be disposed of as resting solely on her right to the 
proceeds under the provisions relating to change of beneficiary, 
and for the reasons above given must be disallowed. If Mrs. 
Morgan, relying on the change having been made, paid the pre- 
miums subsequently accruing, an equity to the repayment of 
these may exist, and, before advising decree, I will hear-counsel 
on this point. If, on examination of the stenographer’s notes, 
it should appear that there was evidence as to the possession of 
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the policy by defendant Morgan at the time of application for 
change of beneficiary, or at the time of the death of the insured, 
application may be made for a rehearing, if counsel desire. 


SUPREME COURT OF MICHIGAN. 


CONLEY 
v8. 


SUPREME COURT, I. O. F.* 


MUTUAL BENEFIT INSURANCE—ACTIONS—SUFFICIENCY 
OF EVIDENCE. 


In an action on a mutual benefit certificate, when the defense was that 
insured’s certificate had lapsed under the provision of the by-laws 
because of his use of morphine, evidence held not to sustain a find- 
ing that insured was in such a physical condition that the habitual 
use of morphine was necessary to prolong his life or to afford tem- 
porary relief. 


[For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819.] 


MUTUAL BENEFIT INSURANCE—ACTIONS—RIGHT TO SUE. 


Where a member of a mutual benefit company was suspended at his 
death and his beneficiary had not appealed from the decision, so as 
to exhaust her remedy within the order before suing, as required by 
the by-laws, which ipso facto forfeited all benefits in such case, the 
beneficiary could not sue on the claim. 


pres epee cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 
5.] 


Error to Circuit Court, Lapeer County; George W. Smith, 
Judge. 

Action by Mary Conley against the Supreme Court, Inde- 
pendent Order of Foresters. Judgment for plaintiff, and defend- 
ant brings error. Reversed, and new trial ordered. 

Argued before Grant, Montgomery, Ostrander, Hooker, and 
Moore, JJ. 


DICKINSON, STEVENSON, CULLEN, WARREN & BUTZEL and 
GEER, WILLIAMS & HALpPIn, for Appellant. 
W. E. Brown, for Appellee. 


% Decision rendered, Sept. 21,1909. 122 N. W. Rep. 567. 
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HOOKER, J. 

The plaintiff, a widow, recovered a judgment against the de- 
fendant, upon a certificate issued upon the life of her husband, 
in which she was named as beneficiary. The defendant has ap- 
pealed. The deceased joined the defendant order in 1897. The 
undisputed testimony shows that in 1900 or 1901 he began tak- 
ing morphine, and as early as 1903 he had become addicted to 
its use, and that in that year he went to an institution for the 
cure of the habit and after a stay of three months he returned 
much improved. The plaintiff so testified, and also stated that 
he did not use morphine for about a year after his return, dur- 
ing which period his health was much better, and that in 1906 
he had again become addicted to the use of morphine, and went 
to an institution at Dearborn, at the suggestion of his brothers, 
and afterward to the hospital at Detroit, because he wanted to 
be cured of it. There is much evidence justifying the conclu- 
sion that the morphine habit is deleterious to health generally, 
if, indeed, we may not take judicial notice of such fact. 

The importance of this testimony arises from a provision (sec- 
tion 154) of defendant’s by-laws, which provides that: “Any 
member of the order who shall engage in or participate in any 
unlawful or foolhardy undertaking, or who shall use intoxicants 
or opiates or other narcotics to such excess as to endanger his 
health, or to materially affect the risk upon his life, or to di- 
rectly or indirectly cause his death, * * * shall ipso facto 
forfeit all claim of whatever nature which he or his beneficiaries 
might otherwise have had upon the Supreme Court, and all such 
claims shall ipso facto lapse and become and be absolutely null 
and void, and he and his beneficiary or beneficiaries, or heir or 
heirs or legal personal representative or representatives, shall 
not be entitled to receive and shall not be paid any benefit what- 
soever by the Supreme Court.” To break the force of the tes- 
timony mentioned above, counsel for defendant offered testi- 
mony by the plaintiff tending to show that in 1900 or 1901 her 
husband injured his back, and that he afterward suffered great 
pain, and that so far as she knew he always took morphine for 
the purpose of allaying such pain. Upon this, and professional 
evidence that morphine is a drug given to allay pain, and that 
when the patient is in extremis its use may prolong life, counsel 
claimed that it was competent for the jury to find that the de- 
ceased had no morphine habit deleterious to health, or to ma- 
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terially affect the risk upon his life; and it is evident that the 
jury so determined. 

The testimony also conclusively showed that a short time be- 
fore the death of Dr. Conley, and late in August, 1906, the de- 
fendant first received information that he had become addicted 
to the use of morphine to an extent that it endangered his 
health and materially affected the risk upon his life, and after 
an investigation a citation was served upon him to show cause 
to the Executive Council of the order on October 6, 1906, why 
he should not be expelled from the order for using morphine. 
He paid no attention to the citation, and the Executive Council 
suspended Dr. Conley on October 6th. Notice to this effect 
was sent to the local court on October 10, 1906, and also to Dr. 
Conley, and on October 22d he signed a letter, written by this 
plaintiff appealing from the decision to the Supreme Court of 
the order, and this was duly forwarded. Dr. Conley died on 
October 24, 1906. The appeal was not prosecuted by or on 
behalf of the beneficiary, as it might have been under the provi- 
sions of by-laws No. 196: “Sec. 196. (1) The right of appeal 
shall be vested in every member of the order, and in case of the 
death or disability of a member the right of appeal shall be 
vested in his beneficiary or legal personal representative or 
other person deriving legal rights from him or them or any of 
them.” Defendant contends that by reason of this decision of 
the Executive Council the deceased was not a member in good 
standing at the time of his death, and therefore no recovery 
would be had upon the certificate. 

Plaintiff made several claims in answer to this: (1) That it 
was an unreasonable by-law, which required the member to go 
to Toronto, Canada, to prosecute the appeal, and therefore that 
there was no obstacle to this suit. (2) That the right of the 
defendant to assert plaintiff’s habit and suspension as a defense 
was waived by accepting dues for the month of October after 
learning of such habit. The testimony bearing on this subject 
is in substance that on September 30th, and before it was 
brought to defendant’s attention that Dr. Conley had such habit, 
the local court collected $1.19, the dues for October. Of this 
sum ninety-four cents was sent to the defendant as its share. 
This reached defendant on October 23d, which was the first in- 
formation received by it of such collection. On October 3oth 
it returned the fund to the local court, with directions to hand 
the money back to the persons who paid it, for the reason that 
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Dr. Conley was not a member in good standing at the time it 
was paid. As we understand it the sum of ninety-four cents was 
tendered back twice by the local court. 

Proofs of death were filed by the plaintiff. The by-laws pro- 
vide that, “if the Supreme Chief Ranger has doubt of the valid- 
ity of the claim, he may reject it”. The by-laws (section 201) 
provide further that: “Sec. 201. (1) No member of the order, 
nor his beneficiary, nor his legal personal representative, nor 
other person in any way interested in any of his benefits, nor 
any one deriving legal rights from him, or them, or any of them, 
shall be entitled to bring any civil action or other legal proceed- 
ing against the Supreme Court, or against any other court or 
branch of the Supreme Court, until he shall have exhausted all 
the remedies provided in the constitution and laws by appeals 
and otherwise; and any member of the order or his beneficiary, 
or his legal representative, or other person in any way inter- 
ested in any of his benefits or deriving legal rights from, 
through, by, or under him or them, or any of them, who shall 
bring any civil action or other legal proceeding against the Su- 
preme Court, or against any court or any other branch of the 
Supreme Court, before he shall have exhausted all remedies 
within the order by appeals and otherwise, shall ipso facto for- 
feit all benefits and all rights, claims, and demands therein and 
thereto to which he or they or any of them might otherwise 
have been entitled, and if he be a member of the order he shall 
ipso facto stand suspended from the order. (2) Where the 
laws of the province, state, or country in which a member has a 
fixed place of abode, or, if deceased, had a fixed place of abode 
at the time of his death, legally give and recognize the right of 
the member or other person claiming legal rights under him 
to maintain an action after the decision of the Executive Coun- 
cil on appeal on matters relating to the monetary benefits of the 
order, the right is hereby expressly reserved to the member 
himself, or to his beneficiary or legal personal representative, 
or to other persons deriving legal rights from him or them, or 
any of them, to bring action thereon in any civil court of com- 
petent jurisdiction; provided that all the remedies in section 197, 
shall first be resorted to and exhausted by appeals and other- 
wise as a condition precedent to the right to bring any such 
action or maintain the same in a court of law or equity.” 

The points discussed are: (1) That the undisputed testimony 
shows that deceased had used morphine to such excess as to en- 
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danger his health and materially affect the risk on his life, and 
the court should have directed a verdict for the defendant for 
that reason. (2) That under the contract the occasion of de- 
ceased’s use of morphine was immaterial, and it was error to 
submit the case to the jury upon the theory that, if taken to 
allay pain, it was not a violation of the contract. (3) The court 
should have directed a verdict upon the ground that by reason 
of his suspension the deceased was not a member of the defend- 
ant order in good standing at the time of his death. (4) That 
a verdict should have been directed in defendant’s favor upon 
the ground that plaintiff did not appeal from the order of the 
Chief Ranger disallowing her claim. (5) That the court erred 
in denying a motion for new trial. 

The proof in this cause that the deceased was addicted to the 
use of morphine to an extent that was injurious to and en- 
dangered his health and was material to the risk is overwhelm- 
ing. The learned circuit judge must have taken this view of it, 
for he stated that: “I feel very free to say that, if I were to dis- 
pose of this as a question of fact, I could not for a moment give 
this lady a judgment. From my mind the facts are almost over- 
whelming that he did have the habit of taking morphine, and 
that under the by-laws of this order and the provisions of the 
sections that have been read here his beneficiary could not re- 
cover; but there is some, and I am, not so sure but there is 
enough, testimony here so that the plaintiff is entitled to argue 
question, answers that the doctors gave here, that the danger 
from the pain was greater than that of the morphine, and he did 
not have the habit at all, but he was taking it for the pain. I 
could not believe that at all; but I think it can be argued to the 
jury. If he had the habit, whether it grew by administering 
morphine for the pain in the first place, or acquired the habit, 
the insurance is void, or was void when the question was raised 
by the order. I have more confidence in the jury than counsel 
for defendant has. If my record and reputation depended upon 
it, I think I would take this case from the jury. I think I 
should.” (Record, pp. 123, 124.) “But for one proposition I 
should have disposed of this case myself. But it is not the prov- 
ince of the court to dispose of disputed questions of fact. Coun- 
sel for the claimant present one proposition to you as an ex- 
cuse by Dr. Conley in the use of morphine, and I can state it 
no better than reiterate Senator Brown’s version made in your 
hearing a moment ago. He used this expression: ‘Not a drop, 
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mind you, not a grain a day, of morphine was used by Dr. Con- 
ley, except to allay pain.’ And if the jury find this to be so then 
the plaintiff is entitled to a verdict. The statement of the claim- 
ant is, and the theory presented for her by her counsel is, this: 
That Dr. Conley had his back injured several years before he 
died, I think by the lifting of a tub and slipping at the time, 
and that at some subsequent period, I think two or three years, 
perhaps I am wrong about the time, he sprained his back again, 
and that those sprains gave rise to severe—counsel say, excru- 
ciating—pain, and that this was continued, and that Dr. Conley, 
being a physician, took this morphine entirely to allay pain, and 
that he never did indulge in it as a habit at all; that he took 
no more morphine than was actually necessary to allay this ex- 
cruciating pain, and he never continued it any longer than was 
necessary to allay the pain. Now if it is established by a fair 
preponderance of the evidence that those are the facts, then you 
may find a verdict in favor of the plaintiff. I have given the law 
to be that unless Dr. Conley commenced taking this morphine 
for the purpose of allaying pain, that unless he had continued 
pain in the back which made it advisable to administer it, and 
that he took no more of it than was necessary to allay continued 
pain, so that you can fairly say that the injury from the pain 
would have been as great without the morphine as in the using 
of it to allay the pain, your verdict must be for the defendant. 
But if you can fairly say that this is true from the record, then 
your verdict should be for the plaietia in the sum of one thou- 
sand seventy-nine and 19/Ioo dollars.” 

Again, if there is any testimony that tends to show that the 
morphine taken during this long period was in every instance 
taken to allay excruciating and continuous pain, resulting from 
an injury to deceased’s back, and not only that, but that the 
morphine prolonged rather than shortened his life, and there- 
fore was not injurious to the risk, it must be found in the testi- 
mony of the plaintiff, or the brother of deceased, and that of 
experts who testified that cases might arise where such would 
be true. No one testified, however, that in his opinion this was 
true in this case, either from knowledge of conditions, or 
in answers to hypothetical questions fairly covering the 
conclusively shown conditions, and the proof most conclusively 
shows the contrary. The wife’s testimony shows that her hus- 
band went twice to be cured of the drug habit, after the alleged 
injury to his back, which she said had “so grown on him that in 
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her opinion he could not control himself in its use”. While she 
said that he was a very sick man with his back, she also said 
that, when he said he was going to Eloise to get well, she sup- 
posed he meant “well of the morphine habit”, and the only way 
he could get well of that was to go somewhere for treatment. 
Moreover, on his return he was better as to the habit, and his 
general health was “very much improved”, and for a time, per- 
haps a year, he refrained from taking morphine; but in 1906, 
he had occasion to go again at the suggestion of his brothers. 
She said: “He went to the Retreat because his brothers 
thought he would have good care there. He had become ad- 
dicted to the use of morphine again, and went there for treat- 
ment, because he wanted to be cured of it. I can’t tell exactly 
how long he had been taking morphine after he came from 
Eloise before he went to Dearborn, and don’t know how long 
he was in that Retreat at Dearborn, and I suppose that was 
still a hospital for the treatment of persons addicted to the 
morphine habit, the same as it was before.” The testimony of 
John Conley, deceased’s brother, does not show that the de- 
ceased took morphine for pain, or that he did not go to Detroit 
and Eloise to get cured of the morphine habit. In fact, there 
is no testimony from which it can be legitimately inferred that 
during this period, from 1900 to 1906, deceased was in a con- 
dition where morphine was necessary to, or would, prolong his 
life. He was not in a critical condition, requiring “temporary 
relief” from morphine, certainly not where its habitual and regu- 
lar use was required to prolong his life. It was, therefore, error 
to leave this question to the jury. 

Counsel for defendant also urged that the deceased was not 
a member in good standing at_the time of his decease, having 
been suspended and his appeal not having been prosecuted by 
the plaintiff or deceased’s representative; and, again, that plain- 
tiff’s failure to appeal from the rejection of her claim precluded 
her from prosecuting it in a court of law, she not having ex- 
hausted her remedy in the tribunals of the order as required by 
the by-laws (see by-law 201, hereinbefore quoted); and, further, 
that under the by-laws the decision of the order was final in this 
state. These propositions are supported by many cases in this 
state. Van Poucke vs. De Paul Soc., 63 Mich. 378, 29 N. W. 
863; Canfield vs. Maccabees, 87 Mich. 626, 49 N. W. 875, 13 L. 
R. A. 625, 24 Am. St. Rep. 186; Hembeau vs. Maccabees, 101 
Mich. 161, 59 N. W. 417, 49 L. R. A. 592, 45 Am. St. Rep. 400; 
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Fillmore vs. Maccabees, 103 Mich. 437, 61 N. W. 785; Id., 109 
Mich. 13, 66 N. W. 675; Rose vs. Patricians, 126 Mich. 577, 85 
N. W. 1073; Hoag vs. Int. Congress, 134 Mich. 88, 95 N. W. 
996; Derry vs. Maccabees, 135 Mich. 494, 98 N. W. 23; Harris 
vs. Typ. Union, 144 Mich. 422, 108 N. W. 362. 

It is obvious, also, that the court erred in denying the motion 
for a new trial; the verdict on the one point submitted being 
against the testimony in the case. Other points discussed by 
appellee’s counsel need not be further referred to, as they can- 
not affect the result. 

The judgment is reversed, and a new trial ordered. 


SUPREME COURT OF PENNSYLVANIA. 


GOTTLIEB 
v8. ' 


ABRAHAM LINCOLN MUT. LIFE INS. CO.* 


LIFE POLICY—PREMIUMS— PAYMENT —GRACE—FOR- 
FEITURE. 


Where a life policy provides that, after payment of the first premium, 
thirty days’ grace shall be allowed on subsequent premiums, and 
insured died after paying the first premium, without paying the sec- 
ond, and within thirty days after it became due, his failure to pay 
the second premium within the days of grace did not authorize a 
forfeiture of the policy. 


[For other cases, see Insurance, Cent. Dig. § 913; Dec. Dig. § 349.] 


Appeal from Court of Common Pleas, Philadelphia County. 

Action by Bernhard Gottlieb, as administrator of Joseph Gott- 
lieb, deceased, against Abraham Lincoln Mutual Life Insurance 
Company, on a life policy. From an order making absolute a 
rule for want of a sufficient affidavit of defense, defendant ap- 
peals. Affirmed. 


Argued before Mitchell, C. J., and Fell, Mestrezat, Elkin, and 
Stewart, JJ. 


T. ExLioTt PATTERSON, for Appellant. 
BERNARD HARRIS, for Appellee. 


+ Decision rendered, May 24,1909. 73 Atl. Rep. 1057. 
VoL. XXXVIII.—75. 
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ELKIN, J. 

This is an action in assumpsit on a policy of insurance. The 
suit was brought by the administrator of the estate of the de- 
ceased insured person. The only question raised by the plead- 
ings is whether the insurance contract was in force at the time 
of the death of the insured. The contract of insurance was what 
is known as a “twenty-payment life policy”. One of the condi- 
tions or privileges written into the contract is the following: 
“After the first premium shall have been paid a grace of thirty 
days, during which the contract shall remain in force, will be 
allowed in the payment of premiums by the insured or by any 
one for him.” The first annual premium was paid, and the sec- 
ond was due August 5, 1908, but was not paid upon that date, 
nor at the time of the death of the insured, August 28, 1908. 
Under these circumstances appellant contends that failure to 
pay the annual premium when due, or at least prior to the death 
of the insured, relieves the company from liabilty on the insur- 
ance contract. The theory is that failure to pay the premium 
on the date specified worked a forfeiture of the right to recover, 
and that the thirty days of grace in which to pay only consti- 
tuted a privilege by which the insured could reinstate his for- 
feited insurance, but that the delay was at the risk of the in- 
sured, and no liability attached to the company until the pre- 
mium was paid and accepted. Some cases are cited in support 
of this contention; but they are easily distinguished on their 
facts from the case at bar. ‘The line of cases referred to had to 
deal with policies of fire insurance for definite fixed periods, or 
with life insurance contracts in which no provision had been 
made that the policy should remain in force during the period, 
called “days of grace”, in which the insured could pay the over- 
due premium. In no case called to our attention—and indeed 
it seems impossible to believe there could be any such case—has 
it ever been held that, when the policy in express terms provides 
that it shall remain in force during the thirty-day period, it 
would be construed to mean that it did not remain in force. 
Such a construction would do violence to the rights of contract- 
ing parties. When the contract shall begin and end, how long 
and under what conditions it shall remain in force, and when it 
shall be forfeited, all depend upon the terms of the contract it- 
self. When the terms and conditions are plain and unambigu- 
ous there is nothing requiring judicial interpretation. In the 
case at bar the contract provides that the policy shall remain in 








Life.] Modern Woodmen of America vs. Lawson. 1121 


force during the thirty-day period, and there is no room for 
construction. When the person insured died, the policy by its 
own terms was in force, and the appellant company is bound 
thereby. 
Judgment affirmed. 
—— + @—__—_- 


MODERN WOODMEN OF AMERICA VS. LAWSON.* 
(Supreme Court of Appeals of Virginia.) 


CAUSE OF DEATH—USE OF INTOXICANTS. 

Wood alcohol being a narcotic poison, and not an intoxicating liquor, 
an insured who died from drinking wood alcohol taken by mistake 
for grain alcohol did not die, directly or indirectly, from the use 
of intoxicating liquor. 

[For other cases, see Insurance, Dec. Dig. § 442.] 


CONTRACT—DEFENSES—MISREPRESENTATION. 


Under Pollard’s Code Biennial of 1908, § 28, p. 483, providing that no 
answer to interrogatories in an application shall bar a recovery un- 
less such answer was willfully false or fraudulently made or was: 
inaterial if insured ialsely stated in his application that he had not 
been treated by a physician within the last seven years preceding 
his application, no recovery could be had on the policy if such state- 
ment was material or willfully or fraudulently made. 


[For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. §: 
292. ] 


POWERS OF AGENTS—EFFECT OF PROVISIONS OF POLICY 


An applicant for insurance may rely upon the superior knowledge of 
the agent, and, in absence of notice of limitations upon his powers, 
may assume that his authority is commensurate with his employ- 
ment, and act in good faith upon information and instructions given 
by him relating to preparing the application. 


[For other cases, see Insurance, Dec. Dig. § 87.] 


ESTOPPEL—KNOWLEDGE OF AGENT—FALSE ANSWERS IN 
APPLICATION—LIFE POLICIES. 


Questions in an application as to whether insured entirely abstained 
from intoxicants, and as to how long he had totally abstained, were 
answered “Yes” and “Always”, and questions whether he was ever 
intoxicated and was intoxicated daily were answered “No”, the an- 
swers being inserted by the deputy head clerk of the society with- 
out giving insured an opportunity to answer, the former remarking: 

“I know you don’t. All of us take a drink. It means a straight 
drunkard, stays drunk all the time.” The report of the society’s 
physican stated that insured’s personal habits and physical and 
mental condition made his prospects to attain the full life expect- 
ancy first class, but at the time the deputy clerk, examining phy- 
sician, and other local officers knew of the falsity of the statements 
in the application as to insured’s habits in the use of intoxicants. 
Held, that the society was bound by the knowledge of its agents, 
and was estopped from claiming a forfeiture because of the false 
statements in the application. 


[For other cases, see Insurance, Cent. Dig. § 999-1015; Dec. Dig. § 379.] 
* Decision rendered, Sept. 9, 1909. 658. E. Rep. 509. 
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PATTERSON VS. GRAND LODGE K. P.* 
(Supreme Court of Alabama.) 


LIFE INSURANCE—COMPLAINT—SUFFICIENCY. 


A complaint in an action on a life policy, which alleges in one count that 
plaintiff claims of defendant a specified sum due on a policy where- 
by defendant on January 1, 1902, insured for one year the life of a 
third person, who died on April 10, 1905, of which defendant has had 
notice, and that the policy is the property of plaintiff, and which 
alleges in another count the same facts, except that the insurance 
is alleged to have been issued on January 1, 1905, for one year, is 
demurrable for not showing that the third person died within the 
term for which his life was insured, that the policy was in force at 
the time of his death, that it was payable to plaintiff,and that he 
had an insurable interest in the life of the third person. 


[For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.] 


LIFE INSURANCE—COMPLAINT—SUFFICIENCY. 


A complaint in an action on a life policy, which alleges in one count 
that plaintiff claims of defendant a specified sum on a policy where- 
by defendant on September 10, 1902, insured for his natural life a 
third person, who died on April 10, 1905, of which defendant had 
notice, and that the policy is the property of plaintiff, and which 
alleges in another count that plaintiff claims of defendant a speci- 
fied sum due on a policy whereby defendant on September 10, 1903, 
insured the life of a third person, and promised in case of his 
death during the third year of the policy to pay plaintiff a specified 
sum, and that the third person died on April 10, 1905, of which de- 
fendant has had notice is in Code form (Code 1907, p. 1196, form 
12), and states a cause of action as against a demurrer. 


[For other cases, see Insurance, Dec. Dig. § 815.] 


MUTUAL BENEFIT INSURANCE—ACTIONS—COMPLAINT — 
SUFFICIENCY. 


A complaint which alleges that plaintiff claims of defendant a specified 
sum; that defendant is a benevolent association issuing policies on 
the lives of its members; that on September 10, 1902, defendant 
issued a policy on the life of a third person, who was at that time 
a member, wherein it agreed to pay to the widow, heirs, or legal 
representatives of the third person a specified sum in case of his 
death during the third year of his membership or thereafter; that 
the third person died during the third year of such membership or 
thereafter, on April 10, 1905, of which defendant has had notice; 
that plaintiff is the son of the third person, who left surviving him 
no other children or widow; that he left no will; and that no ad- 
ministration has ever been granted on his estate—states a cause of 
action. 


[For other cases, see Insurance, Cent. Dig. § 815.] 
% Decision rendered, June 30, 1909. 508. Rep. 377, 
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FIRE. 


SUPREME COURT OF NEW YORK. 


Equity TERM, ERIE County’ 


JEWETT 
v8. 


MAYTHAM kT AL,* 


DISCHARGE—CONTRIBUTION AMONG INSURERS. 


That the articles of association of an insurance association provided 
that every policy issued should provide that no member of the as- 
sociation shall be liable for an amount exceeding a certain sum 
would not limit the amount of recovery to that sum, in an action 
by a member against the others for contribution after paying a 
judgment for the full amount of a policy, rendered against all the 
members jointly; each member being required to contribute his full 
ve of the amount paid, according to the equitable rules of contri- 

ution. 


[For other cases, see Insurance, Cent. Dig. § 1502; Dec. Dig. § 604.] 


COMMON LIABILITY—JOINT DEBTORS—EQUITABLE RULE 
OF LIABILITY—INSOLVENTS. 


While at law one who had paid all of a joint judgment against nineteen, 
including himself, could only recover as contribution from each 
one nineteenth of the amount paid, though a part of them were in- 
solvent and nonresidents, ‘equity will apportion the amount of re- 
covery equally among those who are solvent and within the juris- 
diction. 


[For other cases, see Contribution, Cent. Dig. § 13; Dec. Dig. § 7.] 


DISCHARGE—CONTRIBUTION AMONG INSURED. 


A joint judgment was obtained against plaintiff and eighteen other mem- 
bers of an insurance association, which was paid by plaintiff and 
another, who has assigned his right to contribution to plaintiff; and 
the other seventeen members are either insolvent or nonresidents, 
though plaintiff had previously sued one of the insolvents to set 
aside an alleged fraudulent conveyance, and the action was dis- 
missed for misjoinder. Held, in an action for contribution, that, 
while plaintiff was entitled to recover only seventeen- nineteenths 
of the amount paid, he was entitled to be placed in such position 
that he could collect at least one-third of the amount paid from any 
one of the members who should become solvent, and any other 
member who thereafter became solvent should be required to con- 
tribute a fourth, to be divided among the three who had con- 
tributed, and so on until each member who subsequently became 
solvent had contributed, the member paying one-third of the 
amount being equitably subrogated to plaintiff's right to the re- 
maining unsatisfied judgments against the other members; and to 
preserve the rights of all parties separate judgments against each 
defendant served should be entered for one-third of the amount of 
the judgment paid, with interest and costs, and the decree should 
require plaintiff, upon the collection of one of such judgments, to 








* } Deeision rendered, Sept., 1909. 118 N. Y. Sup. 635. 
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assign to the county treasurer, for the court, the remaining judg- 
ments, to be held for the benefit of the parties who afterward con- 
tributed, and should further permit any parties so contributing to 
apply on the foot of the decree for an order directing the county 
treasurer to collect on any of the remaining judgments an amount 
which the judgment debtor proceeded against should equitably con- 
tribute to equalize the contributions then made, continuing this 
method until fuil contribution is made by all members, so far as 
possible. 


[For other cases, see Insurance, Cent. Dig. § 1502; Dec. Dig. § 604.] 


Action by Edgar B. Jewett against Edward H. Maytham and 
others. Decree for plaintiff as stated. 
See, also, 59 Misc. Rep. 56, 109 N. Y. Supp. 1000. 


WALLACE THAYER and CHARLES A. WHITE, for Plaintiff. 

CHARLES P. NorTON and WILLIAM B. DICKINSON, for De- 
fendant Maytham. 

VERNON M. CoLe, for Defendant Smith. 

Guy WELLMAN, for Maria H. Killeran as executrix, etc. 


WHEELER, J. 
The plaintiff brings this suit in equity to compel a contribu- 


tion from seventeen different defendants for moneys paid and 
advanced under the following circumstances: The plaintiff, 
Erastus C. Knight, and the seventeen defendants in question, 
formed an association called the “Buffalo Fire & Marine Un- 
derwriters”, for the purpose of conducting the business of insur- 
ing property against fire and marine loss, and issued to the in- 
sured what is commonly known as Lloyd policies of insurance. 
A policy of insurance against loss was issued to, the Imperial 
Shale Brick Company. The members of the association were 
sued by the brick company to recover for loss upon the prop- 
erty insured. The claim was litigated, and the action resulted 
in a judgment in favor of the brick company against all the 
members of the association jointly. Appeals were taken from 
the judgment so recovered to the Appellate Division, and later 
the case was carried to the Court of Appeals of this state, which 
affirmed the judgment of the trial court. The opinion of the 
Court of Appeals, handed down on the decision of the case, is 
reported under the title of Imperial Shale Brick Co. vs. Jewett 
et al., 169 N. Y. 143, 62 N. E. 167. Among the defenses raised 
and litigated in that action was the claim that the members of 
the association were not jointly liable to the insured for the 
entire loss, but that each member, if liable at all, was only lia- 
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ble for an amount not exceeding the sum of $500, inasmuch as 
the articles of association expressly declared that every policy of 
insurance issued thereunder should “provide that no single mem- 
ber of this association shall be liable for an amount exceeding 
$500”. It was shown, however, that the Imperial Shale Brick 
Company, when it accepted its policy, had no notice or knowl- 
edge of this limitation contained in the articles of association, 
and in the power of attorney given its manager and agent. It 
was held by the court that the brick company was not bound 
by any such restriction of liability, and that all the members 
were jointly liable for the entire loss. Judgment, therefore, went 
against all the members jointly, and was paid by two of those 
members, the plaintiff in this action and Mr. Erastus C. Knight, 
who, in turn, assigned to Mr. Jewett his right to compel contri- 
bution from the other associate members. The amount paid by 
Mr. Jewett and Mr. Knight to satisfy the brick company judg- 
ments. was the sum of $3,004.91. 

One of the claims again advanced by the defendants in this ac- 
tion is that, whatever recovery is had, no one of the defendants 
can be held liable for a sum in excess of $500, as provided by the 
articles of association. We are of the opinion, however, that 
the limitation in question cannot be successfully relied on to cut 
down the plaintiff’s recovery in this action. There is nothing 
in the agreement which in express terms limits the liability of 
the different members of the association among themselves. 
They are engaged in a common enterprise, insuring property 
and employing common agents to transact their business. If 
one or more of such agents, in violation of the instructions 
given, so exceeded his authority as to render the members 
jointly liable for losses in excess of $500, and one of their num- 
ber was compelled to pay the loss from his own personal prop- 
erty, we think each member should be required to contribute his 
full share of the loss as determined by the rules of law and 
equity, although that share may exceed $500. Otherwise rank 
injustice might be worked, and one member be compelled to pay 
a portion in excess of $500, while another equally liable escaped 
the payment of his just share of the loss by limiting his liability 
to $500. Any holding which would operate so inequitably bears 
its own condemnation. 

We, therefore, are remitted to the real and interesting ques- 
tion as to what the rule of contribution is in this case. The 
amounts of the Imperial Shale Brick Company judgments were 
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paid by the plaintiff, Mr. Jewett, and by Mr. Knight, one-half by 
each, and Mr. Knight has assigned to Mr. Jewett all his rights 
in the premises. If all the seventeen defendant members were 
solvent, the proposition would be a very simple one. In such 
case each of the defendants would be liable to the extent of one- 
nineteenth of the whole amount paid, and the plaintiff would be 
entitled to judgment against each for such a sum. The evi- 
dence in this case, however, tends to show that several of the 
defendants are nonresidents of the state, outside the jurisdiction 
of its courts, and the plaintiff has been unable to obtain service 
of process upon them. Another defendant has been discharged 
from his debts by proceedings in.bankruptcy. Other members 
are dead, and their estates are insolvent. All the other mem- 
bers are apparently insolvent, with unsatisfied judgments out- 
standing against them. It is conceded by all parties before the 
court that all the defendant members are either absentees or in- 
solvent, and that any judgment which may be rendered in this 
action cannot at present be collected, save possibly through the 
aid of a judgment creditor’s action. In this situation, an inter- 
esting question is presented as to what judgment the plaintiff is 
entitled. 

The defendants contend the recovery must be limited to one- 
nineteenth of the whole amount from each of the members. The 
plaintiff asks for a judgment for one-third the amount paid from 
each defendant. If the plaintiff had sued for contribution in an 
action at law, he could recover from each associate member but. 
one-nineteenth of the whole. Where, however, a suit in equity 
for contribution is brought, a different rule prevails, when it 
appears that one or more of the parties liable to make contri- 
bution are insolvent. In such cases equity will apportion the 
judgment among those who remain solvent. If three persons 
are primarily liable for the payment of a debt, each should pay 
his third; but, if one becomes insolvent, then equity divides the 
payment between the two solvent parties. Easterly vs. Barber, 
66 N. Y. 439; Kimball vs. Williams, 51 App. Div. 616, 65 N. Y. 
Supp. 69. The same rule of exclusion is applied in equity, where 
some of the parties liable are outside the jurisdiction of the state 
and of its courts. Such persons are eliminated from the number 
to contribute, the same as though they were insolvent, because 
they are beyond the power of the court to compel contribution. 
American & English Encyclopedia of Law, vol. 7, p. 341, and 
cases cited. 
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In the case now under consideration it appears that all are 
either nonresidents or insolvent. Under such circumstances, 
what is the rule of contribution to be applied? So far, the re- 
searches of court and counsel have been unable to find a re- 
ported case where the facts here presented have been passed 
upon by the courts. It goes without argument that the plaintiff 
has a clear right to contribution from each of the defendants, 
irrespective of their ability to pay. Some of them may prosper, 
and in the future become solvent. The plaintiff has also the 
right to have his claims evidenced by the judgment of this court, 
to the end that the statute of limitations may not run against his 
causes of action. In case the judgments awarded the plaintiff 
are but for one-ninetenth of the entire amount against each de- 
fendant member, then, the judgment having fixed the amount 
of liabilty, it would probably be beyond the power of the court 
to increase the amount. To confine the judgment to one-nine- 
teenth against each would defeat the rule of equity that the 
solvent members must bear the loss pro rata among themselves, 
where, subsequent to the rendering of such judgment, one or 
more of such judgment debtors should happen to become 
solvent and able to pay. 

These considerations lead us to the conclusion that the plain- 
tiff rightfully demands that he be placed in such a position by 
the decree to be rendered in this action that, in case any of the 
defendants shall in the future become solvent and possessed of 
property, the plaintiff may ,by execution, compel contribution 
for a full one-third of the amount paid to satisfy the Imperial 
Shale Brick Company judgments. In this very action the origi- 
nal complaint alleges that one of the defendants had made cer- 
tain fraudulent conveyances for the purpose of defeating the 
plaintiff’s demand, and the plaintiff sought in this action, not 
only to fix the amount of the contribution to be made, but also 
to set aside the conveyances in question. The defendant de- 
murred to the complaint, and the court sustained the demurrer, 
holding that two causes of action had been improperly united, 
and that the plaintiff could not join an action to compel contri- 
bution with one in the nature of a judgment creditor’s action, 
and that a judgment creditor’s action could not be maintained 
until judgment for contribution had been obtained, and an 
execution thereon returned unsatisfied. Jewett vs. Maytham, 
59 Misc. Rep. 56, 109 N. Y. Supp. 1000. 

Assuming it to be true, as alleged in the original i 
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that a fraudulent conveyance had been made, then it would seem 
but just and equitable that the plaintiff should be placed in such 
a situation as to be able to proceed with his judgment creditor’s 
action, and subject the property conveyed to the payment of 
his demand to the same extent as if the defendant in question 
had not rendered himself insolvent by conveying away his prop- 
erty. We are therefore of the opinion that the situation pre- 
sented gives to the plaintiff the equitable right to be placed in 
such a position that he may be enabled to collect one-third of 
the amount paid from any one of the defendants at any time any 
such defendant may acquire property with which to satisfy the 
demand, or in a position to enforce his demand by a creditor’s 
action, if he should be advised such a course proper. 

It does not follow that the plaintiff would be entitled to col- 
lect the full amount of each several judgment so entered from 
each defendant debtor as one after another may become 
solvent. The plaintiff is entitled to but one satisfaction of his 
just demand. But his just demand is not limited to one-third of 
the judgments paid the brick company. The plaintiff’s real and 
just demand is to be repaid seventeen-nineteenths of that 
amount. If but one of the defendants should become solvent, 
the plaintiff would be forced to be content with the one-third 
of the amount actually paid; but in case, later on, a second de- 
fendant should be able to contribute, then he should be required 
so to do, and the three members of the association who had al- 
ready paid the entire amount would have the right to call on the 
fourth solvent party to contribute a fourth, to be divided among 
the three who had previously contributed. It is thus apparent 
that each party who had contributed has an interest in com- 
pelling each delinquent associate to also contribute. Each sub- 
sequent contributor lessens the burden of those who have al- 
ready contributed. It is plain, therefore, if the plaintiff should 
succeed in collecting a judgment for one-third from any one of 
the defendants, that defendant should be equitable and pro- 
portionately subrogated, pro rata, to the plaintiff’s right in the 
remaining unsatisfied judgments against the other defendants as 
a means of compelling a proper contribution from each of them. 
The problem presented is to provide some practical method of 
protecting and preserving these rights of all, and at the same 
time save a multiplicity of suits. We think the following scheme 
will accomplish the desired result :— 

Let the plaintiff enter separate and several judgments against 
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each party served in this action for one-third the amount paid 
on the judgments of the Imperial Shale Brick Company, with 
interest, together with the costs of this action, with the right to 
enforce the collection of any of said judgments until he shall have 
collected the amount of any one thereof. Let the decree further 
provide that, upon the collection of any one of said judgments, 
said plaintiff shall assign to the county treasurer of the county of 
Erie, as the representative of this court, all the remaining judg- 
ments in his favor, to be held and enforced by said treasurer for 
the benefit of such parties to this action as shall have contrib- 
uted to the payment of the judgment or judgments in favor of 
said Imperial Shale Brick Company. Let said decree further 
provide that any of said parties so contributing shall have the 
right to apply to this court, upon the foot of the decree to be 
entered herein, for an order directing said county treasurer to 
collect on any of said remaining judgments an amount which 
the judgment debtor proceeded against would be required in 
equity to contribute to equalize the contributions to be made, 
if he and the parties already contributing were the only solvent 
parties. That is to say: In case the plaintiff shall succeed in 
collecting one-third of the amount paid by himself and said 
Erastus C. Knight from any one of the said judgment debtors, 
and the remaining judgments are assigned as directed, then the 
amount next to be collected upon any one of the judgments so 
assigned shall be limited to one-fourth: of the amount paid on 
the Imperial Shale Brick Company judgments, with interest, 
and the amount so collected by the county treasurer shall be by 
him divided pursuant to the directions of this court, to be here- 
after made, ratably between the plaintiff and the judgment 
debtor previously paying, one-third to each. The execution and 
collection on the next judgment shall be limited to one-fifth the 
amount paid on the Imperial Shale Brick Company judgments, 
with interest, and be distributed in the same manner among the 
parties previously contributing. Let said method and pro- 
cedure be continued until full and complete contribution has 
been made by all parties, in so far as the same can be collected. 
Such a decree will preserve the equitable rights of each and all, 
subrogate each to the judgments to be rendered in so far as 
each is entitled to subrogation, save the statute of limitations in 
favor of all, and carry out the recognized principles of equity 
in such cases, 

The method and procedure are doubtless novel. Nevertheless 
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we believe they are fully authorized by the general rule that a 
court of equity, which has obtained jurisdiction of a controversy 
on any ground for any purpose, will retain such jurisdiction for 
the purpose of administering complete relief and doing entire 
justice with respect to the subject-matter. 16 Cyc. p. 106; Rus- 
sell Hardware & Implement Co. vs. Utica Drop Forge & Tool 
Co., 195 N. Y. 54, 87 N. E. 788. At 16 Cyc. p. 107, it is further 
said :— 

“By virtue of the rule the court, when its jurisdiction has been 
invoked for any equitable purpose, will proceed to determine 
any other equities existing between parties, connected with the 
main subject of the suit, and grant all relief requisite to an ad- 
justment of such subject.” 

This is in substance suggested in Easterly vs. Barber, 66 N. Y. 
439, where Judge Miller says :— 

“It is claimed that an action at law by a surety for contribu- 
tion must be against each of the sureties separately for his pro- 
portion, and that no more can be recovered, even where one or 
more are insolvent. In the latter case, the action must be in 
equity against all of the co-sureties for contribution, and, upon 
proof of the insolvency of one or more of the sureties, the pay- 
ment of the amount will be adjusted among the solvent parties 
in due proportion. It is thus stated in Parsons on Contracts 
(volume 1, p. 34): ‘At law, a surety can recover from his co- 
surety an aliquot part, calculated upon the whole number, with- 
out reference to the insolvency of others of the co-sureties; but 
in equity it is otherwise’ (citing cases). There seems to be a 
propriety in the rule that where sureties are called upon to con- 
tribute, and some of them are insolvent, all the parties should 
be brought into court, and a decree made upon equitable princi- 
ples in reference to the alleged insolvency. There should be a 
remedy decreed against the insolvent parties, which may be en- 
forced if they become afterward able to pay; and this can only 
be done in a court of equity and when they are parties to the 
action.” 

Let findings be drawn in accordance with the views expressed 
in the above opinion. So ordered. 
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SUPREME COURT OF NORTH CAROLINA. 


MODLIN 
vs. 
ATLANTIC FIRE INS. CO.* 


ADMISSIONS—PART OF PLEADING. 


Where, in an action on a fire policy, the complaint alleged total loss 
by fire, and that the full amount of the policy was due, the court 
properly permitted plaintiff to offer in evidence the part of the 
paragraph of defendant’s answer admitting the loss of the property 
= fire, excluding the part of the paragraph denying liability there- 
or. 


[For other cases, see Evidence, Cent. Dig. § 1026; Dec. Dig. § 263.] 


FIRE INSURANCE—“‘ENTIRE AND SOLE OWNER”. 

An equitable owner is an entire and sole owner within a policy stipu- 
lating that insured was the sole and unconditional owner of the 
property. 

[For other cases, see Insurance, Cent. Dig. §§ 347-350; Dec. Dig. § 164.] 

|For other definitions, see Words and Phrases, vol. 7, p. 6544.] 


ACTION ON FIRE POLICY—OWNERSHIP—EVIDENCE—AD- 
MISSIBILITY. 


Where, in an action on a fire policy, insurer offered in evidence a deed 
to a third person covering the property to show a breach of the 
policy stipulating that insured was the sole and unconditional owner, 
that insured had concealed a material fact concerning the subject 
of insurance, and had falsely sworn after the loss touching his title 
to the property, it was conpetent for insured to show that he was 
the equitable owner by showing that the third person held the legal 
title in trust for him. 


[For other cases, see Insurance, Cent. Dig. § 1670; Dec. Dig. § 649.] 
ACTION ON FIRE POLICY—OWNERSHIP — EVIDENCE — 
WEIGHT. 


In an action on a fire policy stipulating that insured was the sole and 
unconditional owner of the property, evidence to establish the equi- 
table ownership of the property in insured and that a third person 
held the legal title in trust was not within the rule requiring clear, 
strong, convincing proof. 


[For other cases, see Insurance, Cent. Dig. § 1708; Dec. Dig. § 665.] 


FIRE INSURANCE—INSURABLE INTEREST. 


The holder of an equitable interest in property has an insurable interest 
therein. 


|For other cases, see Insurance, Cent. Dig. § 139; Dec. Dig. § 115.] 


FIRE INSURANCE—TITLE OF INSURED—INQUIRY. 


An inquiry as to the title of insured in the property covered by a fire 
policy should be made at the time of the issuance of the policy, 
and not deferred until after a loss has occurred. 


[For other cases, see Insurance, Cent. Dig. § 163; Dec. Dig. § 117.] 
Decision rendered Sept. 22.1909. 65 S. E. Rep. 605. 
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FIRE INSURANCE—CHANGE IN TITLE. 


The giving by insured of a mortgage on property effects a change of 
title, and avoids a fire policy conditioned to be void if any change 
takes place in the title. 


[For other cases, see Insurance, Cent. Dig. § 800; Dec. Dig. § 328.] 


FIRE INSURANCE—FORFEITURE—WAIVER — EVIDENCE — 
ADMISSIBILITY. 


In an action on a fire policy conditioned to be void if any change in 
title to the property occurs evidence that insured furnished proof 
of loss showing the execution by him of a mortgage on the prop- 
erty, that insurer acknowledged receipt thereof and sent to its 
agent a check for the loss, and notified insured and the mortgagee, 
the holder of the policy, thereof, and thereafter recalled the check, 
is competent on the issue of waiver of forfeiture occasioned by the 
execution of the mortgage. 


[For other cases, see Insurance, Cent. Dig. § 1687; Dec. Dig. § 664.] 
FIRE INSURANCE—BREACH OF CONDITIONS—WAIVER. 


Insurer may waive a breach of a condition in a policy either by express 
language or by acts from which an intention may be inferred or 
from which a waiver follows as a legal result, but a waiver cannot 
be inferred from mere silence. 


[For other cases, see Insurance, Cent. Dig. § 1026; Dec. Dig. § 388.] 


FIRE INSURANCE—FORFEITURE—WAIVER. 


Where an insurer in a fire policy conditioned to be void if any change 
of title in the property was made, and stipulating that it should not 
be held to have waived any forfeiture by any act relating to the ap- 
praisal or examination provided for, recognized the validity of the 
policy after the adjustment of a loss and knowledge of the existence 
of a mortgage on the property made by insured, and sent its draft 
for the loss to its agent and notified insured and the mortgagee 
thereof, it waived a forfeiture and was estopped from insisting on 
the invalidity of the policy notwithstanding a nonwaiver agreement 
stipulating that any action taken by insurer while investigating the 
cause of the fire, the amount of the loss, should not operate as a 
waiver of any of the conditions of the policy. 


{For other cases, see Insurance, Cent. Dig. § 1085; Dec. Dig. § 399.] 


FIRE INSURANCE—ACTIONS—TIME TO SUE. 


Under Revisal 1905, § 4809, providing that no insurer shall limit the 
time within which an action shall be commenced to less than one 
year after the cause of action accrued, an action on a policy stipu- 
lating that the loss should not become payable until sixty days after 
notice, ascertainment, and proof of loss, and that no action should 
be sustainable unless commenced within twelve months next after 
the fire is not barred by limitations, where the fire occurred May 
24th, the amount of damages was ascertained May 2oth, proofs of 
loss were filed and accepted June 6th, and the summons was issued 
on June 22d of the year following. 


[For other cases, see Insurance, Cent. Dig. § 1546; Dec. Dig. § 622.] 


FIRE INSURANCE—ACTIONS—PLEADING — FORFEITURE— 
WAIVER—ESTOPPEL. 


A complaint in an action on a fire policy alleging that plaintiff was the 
sole beneficial owner of the property; that the policy was issued; 
that the property was destroyed by fire while the policy was in 
force; that proof of loss was made; that the loss was adjusted; 
and that insurer promised to pay the full amount of the policy and 
issued its check therefor, which was recalled before delivery, etc. 








Fire.] Modlin vs. Atlantic Fire Ins. Co. 1133 


—sufficiently pleaded waiver of forfeiture of the policy for violation 
oi its terms, especially where insurer did not move for greater 
particularity and the parties presented all their contentions under 
the issues whether insurer was indebted to insured as alleged in the 
complaint, and whether the action was barred. 


[For other cases, see Insurance, Cent. Dig. § 1593; Dec. Dig. § 634.] 


Appeal from Superior Court, Bertie County; Guion, Judge. 

Action by J. A. Modlin against the Atlantic Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

The plaintiff alleged that he was the sole beneficial owner of 
the property insured; that defendant on July 5, 1906, issued its 
policy of insurance for $500; that the property was destroyed 
by fire May 24, 1907, the policy being in force; that proof of 
loss was made, the loss adjusted, and defendant promised to pay 
full amount of policy and issued its check therefor, but the same 
was recalled before delivery to plaintiff; that the policy had not 
been assigned, but was held simply as collateral security. The 
defendant denied plaintiff's ownership of the property insured; 
alleged that the title was in one Wilmer Modlin; admitted it 
issued the policy of insurance, using the standard form pre- 
scribed in section 4760, Revisal 1905; admitted destruction of 
property, but denied liability; alleged the execution of the fol- 
lowing nonwaiver agreement by plaintiff and defendant: “Non- 
waiver Agreement. May 29, 1907. It is hereby mutually stipu- 
lated and agreed by and between J. A. Modlin, party of the first 
part, and the insurance company or companies whose name or 
names are signed hereto, each acting for itself, party of the sec- 
ond part, that any action taken, request made or information 
received by said party of the second part in or while investigat- 
ing or ascertaining the cause of fire, the amount of loss or dam- 
age, or other matter relative to the claims of said party of the 
first part for property alleged to have been lost or damaged by 
- fire on the 24th of May, 1907, shall not in any respect or par- 
ticular change, determine, waive, invalidate or forfeit any of the 
terms, conditions or requirements of the policy of insurance of 
the second part held by the party of the first part or any of the 
rights whatever of any party hereto. The intent of this agree- 
ment is to save and preserve all the rights of all the parties 
hereto and permit an investigation of the claim and the de- 
termination of the amount of the loss or damage, in order that 
the party of the first part may not be unnecessarily delayed in 
his business, and that the amount of his claim may be ascer- 
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tained and determined without regard to the liability of the party 
of the second part, and without prejudice to any rights or de- 
fenses which said party of the second part may have. Atlantic 
Fire Ins. Co., by W. B. Swindell. J. A. Modlin.” He alleged that 
the policy was avoided: (1) Because the assured swore falsely, 
in that he swore in the proof of loss that the property described 
in the policy belonged at the time of the fire to insured, and no 
other person or persons had any interest therein, thereby violat- 
ing an express provision of the policy. (2) That the plaintiff 
was not the sole and unconditional owner of the property in- 
sured. (3) That the plaintiff violated the following stipulation 
in the policy: “If any change, other than by the death of the 
insured, take place in the interest, title or possession of the sub- 
ject of insurance (except change of occupants without increase 
of hazard), whether by legal process or judgment, or by volun- 
tary act of insured or otherwise”, the policy shall be void, in that 
two mortgages were placed on the property, one before and the 
other after the policy was issued, and both without the knowl- 
edge of the defendant. (4) That this action was not brought 
within the time specified in the policy contract, to wit, one year. 
The evidence established the following facts: (1) That the 
plaintiff was the sole beneficial owner of the property; the 
naked legal title being in Wilmer Modlin. (2) That two mort- 
gages were placed on the property, one before and the other 
after the policy was issued. (3) That the defendant had no 
knowledge of either until after the fire, the existence of the 
mortgage being discovered by defendant’s adjuster dur- 
ing the investigation of the causes of the fire and the 
adjustment of the loss. (4) That the mortgages were 
unpaid at the time of the fire. (5) That proof of loss 
_was filed on June 5, 1907, and that on June 6th defend- 
ant sent draft to its agents at Tarboro, who placed the insurance, 
for the amount of adjustment, and so notified plaintiff and the 
holder of the first mortgage and the assignee of the policy of 
insurance. That the draft was recalled before delivery and the 
plaintiff and his assignee so notified, and the plaintiff informed 
that the matter of payment of loss was postponed until a meet- 
ing of directors of defendant on July 15, 1907. No further cor- 
respondence passed between plaintiff and defendant after June 
25, 1907. (6) Summons was issued June 22, 1908. 

His honor submitted the following issues which, under his di- 
rection, were answered in favor of the plaintiff, to wit: Is the 
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defendant indebted to plaintiff, as alleged in the complaint? Is 
the action of plaintiff barred? The defendant in apt time moved 
both to dismiss the action and for judgment of nonsuit; also 
requested his honor, by specific prayers, to instruct the jury 
that the plaintiff could not recover and to answer each issue in 
its favor. It was agreed that, if plaintiff was entitled to re- 
cover, the amount was $495 less $45.40, premiums unpaid on the 
policy. At the end of the case on appeal his honor makes this 
statement: “The case was tried by the court upon the theory 
that, after the loss by fire and after the adjustment of such loss, 
the agent and adjuster, with admitted knowledge of the mort- 
gages upon the property, thereafter sent check in payment. 


WINsTton & MATTHEWS, MuRRAY ALLEN and Womack & 
PAcE, for Appellant. 

PRUDEN & PRUDEN, SHEPHERD & SHEPHERD, T. H. CAL- 
VERT, and GirLiAM & DAVENPORT, for Appellee. 


MANNING, J. 

The defendant during the trial took several exceptions which 
we will dispose of before considering the principal questions pre- 
sented by the record. The defendant moved to strike out the 
order allowing the plaintiff to sue in forma pauperis and to 
require a prosecution bond or deposit. The motion was heard 
by his honor upon affidavits, and he disallowed it. This excep- 
tion cannot be sustained under the decision of this court in 
Christian vs. Railroad Co., 136 N. C. 321, 48 S. E. 743, 68 L. R. 
A. 418. 

The defendant’s second exception was to the ruling of his 
honor in permitting plaintiff to offer in evidence a part of para- 
graph 4 of the answer and the corresponding paragraph of the 
complaint. The part of paragraph 4 of the answer offered by 
plaintiff was as follows: “As to the allegations contained in 
article 4, defendant admits the loss of the said property by fire.” 
The excluded portion was: “But denies liability therefor.” 
Article 4 of the complaint alleged a total loss by fire, and that 
the full amount of insurance became due. 

The third exception is of the same character. These excep- 
tions cannot be sustained. Lewis vs. Railroad Co., 132 N. C. 
382, 43 S. E. 919; Hedrick vs. Railroad Co., 136 N. C. 510, 48 
S. E. 830; Stewart vs. Railroad Co., 136 N. C. 385, 48 S. E. 793; 
Thaxton vs. Railroad Co., 143 N. C. 33, 55 S. E. 419; Hochfield 
vs. Railroad Co., 150 N. C. 419, 64 S. E. 181. 


VoL, XXXVIII.—76. 
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Defendant's fifth exception is thus stated in the record: ‘The 
following question is asked J. A. Modlin, plaintiff: ‘You have 
heard the deed read from manufacturing company to Wilmer 
Modlin; for whose benefit was that deed made?’ To this de- 
fendant objects. The purpose of this question is to establish a 
trust in the hands of Wilmer Modlin for the use of the plaintiff 
for the purpose of showing a beneficial interest in plaintiff at 
the time of the contract of insurance and for the purpose of 
showing that he had the sole beneficial interest, and to show 
that Wilmer Modlin agreed to take the legal title to himself and 
to hold it solely in trust for the benefit of J. A. Modlin, and to 
convey it to such person as he might direct at any time. (De- 
fendant objected. Overruled and witness answered as above. 
Defendant excepted.)” The defendant had prior to this ques- 
tion and answer offered in evidence a deed from the manufactur- 
ing company to Wilmer Modlin covering the property insured 
for the purpose of proving a breach of the conditions of the 
policy, in that plaintiff was not the sole and unconditional 
owner of the property insured, in that the plaintiff had concealed 
a material fact concerning the subject of insurance, in that the 
interest of the insured in the property was not truly stated in 
the policy, and in that plaintiff falsely swore after the loss touch- 
ing his title to the property. In this situation it was competent 
for the plaintiff to show the quantity and quality of his title and 
estate. There was no application filed for this policy. The 
plaintiff testified there was nothing said or inquiry made about 
the chatacter of his title to the property. “An equitable owner 
is an entire and sole owner.” 13 Am. & Eng. Enc. n. 6, p. 231, 
and cases cited; Ostrander on Fire Ins. § 63, p. 217; Wainer 
vs. Milford Ins. Co., 153 Mass. 335, 26 N. E. 877, 11 L. R. A. 598; 
Franklin Ins. Co. vs. Crockett, 7 Lea (Tenn.) 725. In Lebanon 
Mutual Fire Ins. Co. vs. Erb, 112 Pa. 149, 4 Atl. 8, the facts 
were these: “The property insured was a tannery, situated at 
Port Matilda in Centre County. The title, it is conceded, had 
been in one Dr. Myer, from whom on the 25th of April, 1882, it 
was sold by the sheriff and purchased by John G. Love. Before 
the sheriff's return of the sale, Love agreed to sell the property 
to John Erb, the plaintiff below, but by some blunder the sheriff 
returned the property as sold to Elizabeth J. Erb, instead of 
John Erb, and made the deed to her.” There was evidence sup- 
porting this statement, and the court held: “If the facts alleged 
are assumed, John Erb was in equity the absolute and sole owner 
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of the property. He held in trust for no one, but in his own 
right, and was entitled at any time to a conveyance. The title 
of his mother was the bare legal title, and was to her utterly 
and absolutely worthless. It was not essential that John Erb 
should have been invested with the legal title if he was the sole 
beneficial owner of the property.” It cannot be questioned in 
this state that one who is entitled under a parol trust to the en- 
tire beneficial interest is the sole and absolute owner of the 
property affected by the trust. That the evidence required to 
establish this beneficial ownership does not in an action be- 
tween the party asserting such ownership and an insurance com- 
pany fall within the rule requiring clear, strong, and convincing 
proof is held in Aitna Ins. Co. vs. Jacobson, 105 Ill. App. 287. 
That the holder of such beneficial interest has an insurable in- 
terest is likewise well settled. Gerringer vs. Ins. Co., 133 N. C. 
407, 45 S. E. 773; Clapp vs. Ins. Co., 126 N. C. 388, 35 S. E. 
617; Grabbs vs. Ins. Co., 125 N. C. 389, 34 S. E. 503. If it is 
essential for an underwriter to know by what title the insurer 
holds the property insured, that inquiry should be made at the 
time of issuing the policy, and not deferred until after the loss 
has occurred. 1 Beach on Law of Insurance, § 406. 

The defendant next contends that the giving of the mortgages 
was such a change of title and interest of the assured as avoided 
the policy, unless assented to by it in the manner prescribed by 
the policy. It is well settled by the decisions of this court—dif- 
fering from the courts of some of the states—that the giving of 
a mortgage effects such a change of title and interest of the 
assured as avoids the policy when not assented to by the in- 
sured in the manner prescribed by the policy. Sossaman vs. Ins. 
Co., 78 N. C. 145; Briggs vs. Ins. Co., 88 N. C. 141; Gerringer 
vs. Ins. Co., 133 N. C. 407, 45 S. E. 773; Hayes vs. Ins. Co., 132 
N. C. 702, 44 S. E. 404; Weddington vs. Ins. Co., 141 N. C. 
234, 54 S. E. 271. “In some of the states a mortgage is held by 
statutory regulation or judicial construction to be simply a lien, 
leaving the legal estate in the mortgagor. In North Carolina 
and many other states the common law prevails, and the mort- 
gage deed passes the legal title at once, defeasible by the subse- 
quent performance of its conditions.” Hinson vs. Smith, 118 
N. C. 503, 24 S. E. 541; Moore vs. Hurtt, 124 N. C. 27, 32 S. E. 
317; Carter vs. Slocumb, 122 N. C. 475, 29 S. E. 720, 65 Am. 
St. Rep. 714; Collins vs. Davis, 132 N. C. 106, 43 S. E. 579; 
James vs. Railroad Co., 121 N. C. 523, 28 S. E. 537, 46 L. R. A. 
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306; Parker vs. Beasley, 116 N. C. 1, 21 S. E. 955, 33 L. R. A. 
231; Hemphill vs. Ross, 66 N. C. 477; Williams vs. Teachey, 
85 N. C. 402; Mordecai’s Law Lectures, pp. 534-539. 

In Weddington vs. Ins. Co., supra, this court said: “The 
validity of a provision in a policy of insurance against the cre- 
ating of incumbrances without the consent of the insurer can 
hardly be contested at this late day. It has now become the 
settled doctrine of the courts that the facts in regard to title, 
ownership, incumbrances, and possession of the insured prop- 
erty are all important to be known by the insurer as the char- 
acter of the hazard is often affected by these circumstances.” 
The execution of the mortgages upon the insured property with- 
out the consent or knowledge of the insurer, attested in the way 
prescribed by the policy, clearly, therefore, avoided the policy, 
and was undoubtedly a cause of forfeiture of its benefits, unless 
the defendant by its acts, conduct, and statements waived the 
effect of the mortgages, and is estopped to assert its forfeiture. 
We will here briefly state the facts presented and relied upon by 
the plaintiff to constitute the waiver and estoppel. Swindell, the 
adjuster of the defendant, said to plaintiff, while the loss was 
being adjusted: “We found some mortgages on the property 
which would bar from collecting it. Our company is willing, 
though, to pay the claim, and I will take it up with them and 
make it all right.” This conversation occurred on May 2oth. 
On June 5th plaintiff made out his proof of loss, and mailed it 
to the defendant at its head office in Raleigh, N. C. The value 
of the property destroyed was fixed at $1,517. The insurance 
was $500. On June 6th the defendant wrote plaintiff: “We 
are in receipt of proof of loss properly signed, and we are send- 
ink to-day to our agents at Tarboro draft for $495, and presume 
they will communicate with you in regard to the matter.” On 
the same day the defendant wrote a similar letter to the Bank at 
Windsor, the holder of the first mortgage on the insured prop- 
erty, and also the holder of the policy of insurance as security 
for the debt secured by the mortgage. The defendant in its an- 
swer admits that it did prepare a draft for the amount of the 
appraised value of said property, viz., $455, and sent it to its 
local agents at Tarboro, to be delivered to the plaintiff upon 
certain conditions to be performed by the plaintiff. That said 
conditions were not performed by the plaintiff, and defendant 
withdrew the draft. It developed in the evidence that the con- 
ditions referred to were these: The Orren Williams Weddell 
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Company, defendant’s agents at Tarboro, had accounted to de- 
fendant for the premium on the policy, but had not collected the 
premium from the plaintiff, and it was still due the agents. At 
the time of the adjustment of the loss, Williams, of the Tarboro 
agents, was present, and the plaintiff directed the amount due 
these agents to be deducted from the appraised loss, and that 
the check be sent these agents for this purpose. The Windsor 
Bank objected to the payment of the Tarboro agents, as the 
policy was held by it as collateral to secure the mortgage debt, 
and the entire amount was needed to pay its debt. As a result of 
this contention, the defendant withdrew the check, and this liti- 
gation resulted. 

The defendant objected to the introduction of its correspond- 
ence showing the above facts. We think the evidence compe- 
tent. It gives the acts, conduct, and statements of the defend- 
ant relied upon to prove waiver of the forfeiture. The defend- 
ant contends, however, that the evidence relied upon to prove 
waiver is insufficient for three reasons, to wit: (1) For that the 
acts, conduct, and statements of themselves are insufficient. (2) 
For that the provisions of the policy prevent this result, because 
the defendant’s consent was not attached in writing to the policy. 
(3) For that during the adjustment a nonwaiver agreement, 
which is copied in the preceding statement of the case, was 
signed and this prevents the waiver. In passing upon these de- 
fenses it is essential to keep in mind that the acts, conduct, and 
statements relied upon to prove the waiver are the acts, con- 
duct, and statements of the defendant itself, not of its adjuster, 
special agent, local agent, or officer. In the paragraph herein 
quoted the defendant answers that it did the acts; the sending 
of the draft was its act; the notification to plaintiff of the check 
was its act; the condition imposed upon plaintiff to pay his 
debt to its agent, as he had promised, was its act. In Black vs. 
Ins. Co., 148 N. C. 169, 61 S. E. 672, the act relied upon to 
constitute waiver was the act of a local agent, and the consent 
of the company was not written upon or attached to the policy, 
and this court said: “They [the words “written upon or at- 
tached hereto”] are not intended to restrict the powers, express 
or implied, of general or local agents, but to prescribe an invari- 
able rule of evidence by which this conduct must be proven to 
bind the company.” (Italics ours.) In Hayes vs. Ins. Co., 132 
N. C. 702, 44 S. E. 404, the act relied upon was the act of a 
local agent. The principle applicable to the facts of this case 
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has been very clearly and accurately stated in Titus vs. Glens 
Falls Ins. Co., 81 N. Y. 410, at page 419, as follows: “When 
there has been a breach of a condition contained in an insur- 
ance policy, the insurance company may or may not take ad- 
vantage of such breach and claim forfeiture. It may, consulting 
its own interests, choose to waive the forfeiture, and this it may 
do by express language to that effect, or by acts from which an 
intention may be inferred, or from which a waiver follows as a 
legal result. A waiver cannot be inferred from its mere silence. 
It is not obliged to do or say anything to make the forfeiture 
effectual. It may wait until claim is made under the policy, and 
then, in denial thereof, or in defense of a suit commenced there- 
for, allege the forfeiture. But it may be asserted broadly that 
if in any negotiations or transactions with the insured, after 
knowledge of the forfeiture, it recognizes the continued validity 
of the policy, or does acts based thereon or requires the insured 
by virtue thereof to do some act, or incur some trouble or ex- 
pense, the forfeiture is as a matter of law waived.” Ins. Co. vs. 
Norton, 96 U. S. 234, 24 L. Ed. 689; Horton vs. Ins. Co., 122 
N. C. 498, 29 S. E. 944, 65 Am. St. Rep. 717; Collins vs. Ins. 
Co., 79 N. C. 279, 28 Am. Rep. 322. 

Can there be any stronger facts of the recqgnition of the con- 
tinued validity of a policy than for the insurer, after adjustment 
and appraisal of loss and the receipts of proof of loss, to send its 
draft or check to its local agents to the amount of the appraised 
loss, notify the assured and the holder of the first mortgage, 
after knowledge of the incumbrance, with the condition not 
communicated to the assured, but to its local agents, that the 
local agents must reserve the amount of premium due them by 
the assured and which the assured had previously notified the 
local agents they could deduct? Why did the defendant send 
its check unless it recognized the continued validity of the 
policy? Was not this act based thereon? And in all this not a 
word of forfeiture or that the policy was void! We are there- 
fore of the opinion that the evidence was clearly sufficient to 
prove a waiver by, and an estoppel upon, the defendant, and that 
there is nothing in the provisions of the policy which prevents 
the defendant itself from failing to take advantage of forfeitures 
in its favor. Does the nonwaiver agreement relieve the defend- 
ant from acts and statements binding upon it? It is doubtful if 
this nonwaiver agreement added to the protection of the de- 
fendant as provided in the policy. The provisions of the policy, 
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it would seem, have sufficiently protected the defendant from all 
acts of its agents, whether deliberately or inadvertently done. 
It provides: “This company shall not be held to have waived 
any provision or condition of this polity or any forfeiture there- 
of by any requirement, act, or proceeding on its part relating to 
the appraisal or any examination herein provided for.” The 
“examination herein provided for” embraces proof of loss, ex- 
hibiting by the assured all that remains from the fire, submitting 
by the assured to examination, under oath, by any person des- 
ignated by the company and the producing of all books, ac- 
counts, etc., and the submission to appraisers of the amount of 
loss in case of disagreement. It seems to comprehend every 
matter occurring in the ascertainment of the loss. But giving 
to the nonwaiver agreement the fullest scope of protecting the 
defendant against a waiver by anything said or done by its agent 
at the time of or during “the investigation of the claim and de- 
termination of the amount of the loss or damage”, and that 
whatever was done to effectuate this purpose was done “without 
prejudice to any rights or defenses which said party of the sec- 
ond part (the company) may have”, we do not see how this can 
protect the defendant from the effects of its own act, conduct, 
and statements done and made afterward with full knowledge 
of all that the investigation of the claim and determination of 
the loss disclosed, with a full knowledge of all its rights and 
defenses, and a knowledge of the causes of avoidance. 
A nonwaiver agreement very similar to this one was pre- 
sented to the Court of Appeals of Missouri in the case of Rudd 
vs. Fire Ins. Co., 120 Mo. App. 1, 96 S. W. 237, and in discussing 
its effect the court said: “The document provided merely that 
any action taken by the insurance company in investigating 
and ascertaining the cause of the fire and the amount of damage 
done should not create a waiver or invalidate any of the condi- 
tions of the policy. It is not clear that an investigation of those 
matters would waive a forfeiture had no nonwaiver writing been 
taken.” In Hayes vs. Ins. Co., 132 N. C. 702, 44 S. E. 404, this 
court, in speaking of the effect of a nonwaiver agreement, quite 
as comprehensive as the one now being considered, said: “The 
plaintiff, however, relies upon the fact that the agent of the com- 
pany went out to investigate the loss, and determined the 
amount of damages from fire to be $679. But whatever inference 
of waiver might otherwise be drawn from such circumstance is 
negatived, not only by a stipulation in the policy that such an 
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investigation in case of loss should not be deemed a waiver of 
any objection to the liability of the company under the policy, 
but, before making this investigation, the insured and the agent 
of the company entered into a written agreement that such in- 
vestigation and ascertainment ‘should not waive or invalidate 
any of the conditions of the policy’, or any rights whatever of 
either of the parties, but was merely to avoid unnecessary delay 
to the plaintiff, and should not be taken in any wise as an ac- 
knowledgment of liability on the part of the company.” 

The ultimate effect, then, of the nonwaiver agreement was to 
leave the company free and unrestrained to determine its course 
in regard to the settlement of the damages, possessed of all the 
facts acquired by its agents in the investigation of the plaintiff’s 
claim and the amount of the loss by fire. Its nonaction or si- 
lence thereafter could not have been construed against it as a 
waiver or estoppel. But, possessed of abundant information to 
determine its course, it became active, sent its draft in full pay- 
ment, and notified plaintiff and the first mortgagee, as narrated 
herein. It seems to us that it should be bound by these acts 
and should be estopped to take now a different position. 

The last contention of the defendant is that the plaintiff de- 
layed longer than is permitted by the policy contract in bring- 
ing this action. We do not think this contention can be sus- 
tained. The fire occurred May 24, 1907, the proofs of loss were 
filed and accepted June 6th, the amount of damages sustained 
ascertained May 29th, and summons issued June 22, 1908. The 
provisions of the policy, to wit, “And the loss shall not become 
payable until sixty days after the notice, ascertainment, estimate 
and satisfactory proof of loss herein required have been received 
by this company”, and “no suit or action on this policy for the 
recovery of any claim shall be sustainable in any court, law or 
equity, until after full compliance by the insured with all the 
foregoing requirements, nor unless commenced within twelve 
months next after the fire”, will be construed with this limita- 
tion in section 4809, Revisal, to wit: “Nor shall it limit the 
time within which such suit or action shall be commenced to less 
than one year after the cause of action accrued”. These pro- 
visions of the policy and of this section of the Revisal have been 
construed and the conclusion reached contrary to this conten- 
tion of the defendant in the following cases: Muse vs. Ass’n 
Corp., 108 N. C. 240, 3 S. E. 94; Lowe vs. Acc. Ass’n, 115 N. C. 
18, 20 S. E. 169; Dibbrell vs. Ins. Co., 110 N. C. 193; 14S. E. 
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783, 28 Am. St. Rep. 678; Gerringer vs. Ins. Co., 133 N. C. 
407, 45 S. E. 773. The matters constituting waiver or estoppel 
are sufficiently set out in the complaint, especially in view of the 
fact that the defendant did not move for greater particularity ; 
and, without objection, the parties seemed to have been satisfied 
to present all of their contentions arising upon the pleadings 
under two issues, the first an issue of indebtedness, the second 
as to the bar of the action by delay in its commencement; and 
it is apparent that a judgment could be rendered upon the verdict 
determinative of the rights of the parties to this litigation. Af- 
ter a careful examination of the exceptions presented, aided by 
the able briefs and arguments of counsel, we are of the opinion 
that there was no reversible error committed in the trial below, 
and the judgment is affirmed. 
No error. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


HOMESTEAD FIRE INS. CO. 
v8. 


ISON. * 


PREMIUMS—EXTENSION OF CREDIT BY AGENT. 


Where an insurance company gave its agent full power to deliver poli- 
cies and collect premiums, and treated a premium as paid, it was 
cound by the agent’s act in extending credit to insured for a part 
of the premium, or in taking out part of it in trade. 

[Tor cases, see Insurance, Cent. Dig. §$ 915, 1034; Dec. Dig. § 
35 


POLICY-—-“ISSUANCE”. 


The legal definition of “issuance” is the act of sending out officially, de- 
livering for use, and putting into circulation; and the issuance 
of an insurance policy is: the date of its delivery to insured, and a 
provision therein requiring an inventory of insured goods within 
thirty days. of the issuance of the policy meant thirty days from its 
delivery, and not from its date. 


[For other cases, see Insurance, Dec. Dig. § 335.] 

re ee ee OF AGENT—EF- 
FECT. 

Where an insurance agent got a fire policy from insured’s wife upon 


the pretense that he had charged too much and wanted to refund, 
and immediately marked it canceled, and failed to give insured five 





* Decision rendered, Sept. 9,1909. 658. E. Rep. 463. 
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days’ notice of cancellation, as required, before loss, the policy 
would be considered in full force at the time of the fire. 


[For other cases, see Insurance, Cent. Dig. § 501; Dec. Dig. § 229.] 


IRON SAFE CLAUSE. 


An “iron safe clause” in a fire policy required insured to make an in- 
ventory within thirty days from the issuance of the policy and 
required books to be kept of the business. Held, that the clause 
only required books to be kept after the inventory was taken, so 
that the failure to keep such books did not defeat a recovery, where 
a loss occurred within thirty days from the issuance of the policy 
and no inventory had been made. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


NOTICE OF LOSS—SUFFICIENCY. 


The day aiter the fire insured put his claim against the insurer in the 
hands of his attorneys, who immediately wrote and posted a let- 
ter to the agency which had issued the policy, giving them notice 
of the fire. An agent of the company was present at the fire, and 
therefore had full knowledge. There was a delay of a few days in 
giving the insvrer notice, occasioned by the agent having procured 
the policy from imsured by misrepresentation shortly before the 
fire. Jleld, that there had been due diligence under the circum- 
stances, and thet the notice of loss was sufficient. 


[lor other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 
539. ] 


POLICY—CONSTRUCTION—SEPARATION OF DAMAGED 
GOODS. 


A provision in a fire policy requiring separation of damaged and un- 
damaged goods after a fire is directory merely, and a failure to 
comply with it would not avoid the policy, but would only reduce 
the recovery by such amount as was lost to the insurer by failure to 
comply. 


[For other cases, see Insurance, Dec. Dig. § 563.] 


Error to Circuit Court, Wise County. 
Action by George Ison against the Homestead Fire Insur- 


ance Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Bonp & Bruce, for Plaintiff in Error. 


Morton & PARKER and IRVINE & Morrison, for Defendant 
in Error. 


HARRISON, J. 
In this case the plaintiff, George Ison, obtained against the 
defendant fire insurance company a verdict and judgment for 
$750 upon a policy issued by the company to secure the plaintiff 
from loss by fire of his stock of merchandise. This judgment is 
brought under review by the present writ of error. 
It is contended by the insurance company that the policy 
never became effective, because the premium was never paid. 
This position is not sound. The record shows that the Appa- 
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lachia Insurance Agency, composed of Brooks & Sparks, were 
general agents of the defendant company, with blank policies 
signed by the president and secretary of the company in their 
hands, to be delivered by them to applicants for insurance. They 
had full authority to deliver policies, collect premiums, and make 
rates. The policy in this case receipts the payment of the pre- 
mium, $48, and recites that it was issued in consideration of that 
premium, and further shows on its face that as between the 
company and the Appalachia Agency the premium in question 
was considered as fully paid. The plaintiff testified that when 
the agent delivered the policy to him he offered to pay him the 
whole amount in money, and was told that if he would pay $2 
and some potatoes and settle an account he had against the 
agent on, his books, it would be sufficient, and that he (the 
agent) would trade out the balance with him, or call on him later 
if he needed more money. The agent says that he asked the 
plaintiff for $5; that the latter gave him $2.50, and said he was 
going to Kentucky to see about some money, and would settle 
in full when he returned; that he told him that would be all 
right, and delivered the policy. 

The defendant was bound, in either view of the transaction. 
The company, having given its agents full power to collect the 
premium, and having treated the premium as paid, cannot now 
call in question the transaction of its agents in extending credit 
to the insured for a part of the premium. The policy in this 
case contains no condition that it shall not be effective unless 
the premium be paid, and nothing to show that the payment of 
the premium in money is a prerequisite to the taking effect of 
the contract. 

An agent who has power to countersign and deliver policies, 
and who is responsible to the company for the premiums and 
their collection on all policies issued by him, binds the company 
by an agreement to extend credit to the insured. A valid pay- 
ment may be made in other ways than in cash, if there has been 
an assent thereto by the insurer or its agent. 19 Cyc. 605, 606. 

In the case of Wooddy vs. Old Dominion Ins. Co., 31 Grat. 
362, 31 Am. Rep. 732, where this subject is discussed by Judge 
Burks, the syllabus says: ‘The terms of the insurance com- 
pany having been agreed upon between the applicant for insur- 
ance and the agent of the insurance company, the applicant 
tenders to the agent the money for the premium; but the agent, 
living in the house and being indebted to the applicant for rent, 
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tells him he has in his hands money belonging to him for rent, 
and will credit him for that amount. This was a valid payment 
of the premium.” 


In the case of Wytheville Ins. Co. vs. Teiger, go Va. 277, 18 S. 
E. 195, the policy provided that the company should not be lia- 
ble until the premium was actually paid to it, thus making the 
case very much stronger in favor of the company than is the 
case at bar. Judge Lewis, in delivering the opinion of the court, 
says: “The firm of Milch, Fleishner & Co. were not only 
brokers, but, as just said, they were agents of the defendant 
company. Policies were sent to them directly from the home 
office, the premiums on which they were authorized to receive, 
and they were ostensibly authorized to waive a cash payment. 
Hence, when they delivered the policy in the present case with- 
out requiring payment of the premium, the presumption is a 
credit was intended, and that was a'waiver of the condition of 
prepayment. If in such a case a waiver were not implied, the 
delivery of the policy would be not only an unmeaning, but a 
deceptive and fraudulent, ceremony”—citing 2 May on Ins. (3d 
Ed.) § 360; Miller vs. Life Ins. Co., 12 Wall. 285, 20 L. Ed. 398. 
See, also, the recent case of Life Ins. Co. vs. Hairston, 108 Va. 
832, 62 S. E. 1057. 


It is further contended that the plaintiff violated the clause of 
the policy requiring an invoice of the stock of goods to be made 
within thirty days from the issuance of the policy. In this con- 
nection will be considered plaintiff’s instruction No. 2, which 
tells the jury that under the terms of the policy sued on the 
plaintiff was not required until thirty days after the issuance of 
the policy to take the inventory of the stock on hand; and if 
they believe from the evidence that it was not until the 13th day 
of February, 1907, or until some day after the 8th day of Feb- 
ruary, 1907, that the agent of the defendant delivered the policy 
in question to the plaintiff, and that on such date the minds of 
the parties for the first time met for a contract of insurance, 
and that the contract was on such date consummated, then the 
thirty days began to run only from such date, notwithstanding 
the policy bore date the 8th day of February. 


The policy provided that, unless an inventory of the goods 
mentioned therein be made within thirty days of its issuance, 
the policy should be null and void. It was dated February 8, 
1907, and was to take effect at noon of that day. The fire oc- 
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curred at 11 o’clock Sunday night of the 1oth day of March, 
1907. 

When an act is to be performed within a specified period from 
or after a day named, the rule is to exclude the first day desig- 
nated and to include the last day of the specified period. The 
great weight of authority is in favor of counting one of the days, 
and the usual practice is to exclude the first day and include the 
last. 

Assuming that the thirty-day period, in the case at bar, began 
to run from the date of the policy, and excluding that day, the 
last day of the period fell on Sunday. Whether or not, under 
such circumstances, Sunday is to be counted (Bowles vs. Brauer, 
89 Va. 466, 16 S. E. 356), we need express no opinion; for, 
whether it-be counted as part of the thirty days or not, the time 
had not expired, by one hour, at 11 o’clock Sunday night, March 
10th. ; 

It is not necessary, however, to rest the conclusion that the 
time had not expired upon the narrow margin of one hour. 
The record shows that on or about February 8th, the date of 
the policy, the insured and the agent discussed the subject of 
insurance, and $1,000 was agreed upon as the amount for which 
the insured would like to have a policy. Several days later, on 
or about February 13th, the agent returned and delivered the 
policy in question, and the insured then, for the first time, 
promised to pay the premium. Up to that time it does not ap- 
pear that the rate of insurance or any of the numerous details 
and conditions of the contract had been considered or agreed 
upon. The very condition now relied on to nullify the contract 
was then seen and understood for the first time. When the 
policy was tendered, on or about February 13th, the insured 
would have had the right to reject it. When the policy was de- 
livered by the agent and accepted by the insured, the minds of 
the parties met for the first time upon the terms of a contem- 
plated contract. 

The condition under consideration was that the policy should 
be void unless the inventory mentioned was made within thirty 
days of its issuance. The true issuance of the policy is the day 
of its delivery to the insured. If the issuance of the policy 
meant from its date, then the provision under consideration for 
thirty days in which to make the inventory would, in most cases, 
be greatly impaired. Instead of having thirty days within which 
to take the inventory, by antedating the policy or delaying its 
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delivery, the time allowed could be reduced to a few days, or to 
none at all. : 

Lexicographers define “issuance” to be the act of putting, 
sending, or giving out. The legal definition of the word is prac- 
tically to the same effect—to send out officially; to deliver for 
use; to put into circulation. 23 Cyc. 358. 

We are aware of no Virginia case directly in point; but see 
Life Ins. Co. vs. Hairston, supra. 

“Tssued”, as used in reference to the issuance of an insurance 
policy, means when the policy is made and delivered, and is in 
full effect and operation. See Kansas Mut. Life Ins. Co. vs. 
Coalson, 22 Tex. Civ. App. 64, 54 S. W. 388, 392; Sisk vs. Citi- 
zens’ Ins. Co., 16 Ind. App. 565, 45 N. E. 804. 

In the case last cited, Chief Justice Comstock, in delivering 
the opinion of the court, said: “It is further urged that the al- 
legations ‘that the plaintiff procured to be issued to her a policy 
of insurance’ is not equivalent to an allegation of delivery to and 
acceptance of such policy by the plaintiff. Conceding the learn- 
ing of counsel, we think they are in error in this interpretation. 
A standard dictionary defines the word ‘procured’, to ‘acquire 
for one’s self’, ‘to cause’; and the word ‘issue’, ‘to deliver for 
use’.” 

The policy in question not having been delivered and ac- 
cepted by the insured until about the 13th of February, 1907, 
and the fire having occurred on March roth, there remained 
several days in which the insured could have complied with the 
condition requiring an inventory of the stock of goods covered 
by the policy. 

It is further contended that the policy sued on was canceled 
before the fire. 


The record shows that the agent, about the 28th of February, 
got the policy from the wife of the insured while her husband 
was absent, upon the pretense that he had charged too much 
and wanted to refund $3 or $4, promising to return it that night 
or the next morning. He immediately marked it canceled, and 
noted on the policy that he had canceled it on account of as- 
sured letting his stock run down. 


The agent having secured the policy by misrepresentation, 
and having canceled it on his own initiative, and having failed 
to give the assured five days’ notice, as required, before the fire, 
of such cancellation, the policy must be regarded as in full force 
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and effect at the time of the fire. Instruction No. 1 for the plain- 
tiff correctly states the law on this point. 

It is further contended that no books were kept, as provided 
by the “iron-safe” clause. 

The record does not sustain this contention; but a sufficient 
answer is that the bookkeeping had to begin only from the date 
of the inventory which was required to be taken, and the date 
for this, as already seen, had not expired at the date of the fire. 
Bray vs. Va. F. & M. Ins. Co., 139 N. C. 390, 51 S. E. 922. 

There is no merit in the contention that the notice of loss 
given to the company was insufficient. The day after the fire 
the insured put the claim in the hands of his attorneys, who im- 
mediately wrote and posted a letter to the Appalachia Agency, 
giving them notice of the fire. The agent of the company was 
present at the fire, and therefore had full knowledge of the loss. 
There was a delay of a few days in giving the defendant com- 
pany notice, which was occasioned by the fact that the agent 
had procured the policy by misrepresentation, promising to re- 
turn it. Due diligence, under all the circumstances, was exer- 
cised in giving notice of the loss, and this is all that is required. 
Wooddy vs. Old Dominion Ins. Co., 31 Grat. 362, 31 Am. Rep. 
732. 

The charge that the insured did not separate the damaged 
and undamaged goods after the fire is not well taken. The evi- 
dence of the assured, taken as a whole, shows satisfactorily that 
he complied with the requirement of the policy in this respect. 
This provision of the policy is, however, directory, and a failure 
to comply with it would not avoid the policy, but would only 
have the effect of reducing the recovery by such amount as was 
lost to the company by the failure to comply. 

Objection is made to the rejection of the evidence of John A. 
Craft. This witness was called to speak as to the general char- 
acter of the assured. General reputation among the people who 
know the man is the issue in such a case. The witness Craft 
expressly states that he knows nothing about the reputation of 
the insured in this sense. All he professed to know was his 
special reputation formed on a single occasion when the insured 
attended court as a witness twenty miles from his home, 


It is further insisted that it was error to give for the plaintiff 
instruction No. 4, which tells the jury that, if they find for the 
plaintiff, they shall find for three-fourths the actual cash value of 
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the total stock of goods insured by the policy in question, as 
fixed by them, not exceeding $1,000. 

Under the terms of the policy the plaintiff was entitled to re- 
cover only three-fourths of the value of the goods damaged or 
destroyed by fire. It is insisted that this instruction tells the 
jury to find three-fourths of the stock of goods insured. The 
words “as fixed by them”, in the instruction, show that the value 
of the goods destroyed was to be fixed by the jury in estimating 
the damages. The instruction, as framed, however, was not 
clear, and, unexplained, might have been misinterpreted. The 
record, however, satisfactorily shows that the defendant company 
suffered no prejudice by reason of this instruction. The Circuit 
Court certifies that the instruction was fully and clearly ex- 
plained to the jury by counsel for the plaintiff, so that, in its 
opinion, the jury could not have been misled thereby. Further, 
the evidence abundantly sustained the conclusion of the jury 
‘that the value of the goods destroyed was $1,000. The plaintiff 
claimed $1,600, and a disinterested witness, who was in position 
to know, placed the value at $1,000, and the jury took his esti- 
mate, finding a verdict for $750, or three-fourths of the $1,000 
valuation. It is clear from the whole record that the defendant 
was not prejudiced by the instruction under consideration, 
and where that is the case the judgment will not be disturbed. 
Richmond Ry. Co. vs. Garthright, 92 Va. 627, 24 S. E. 267, 32 L. 
R. A. 220; 53 Am. St. Rep. 839; Leftwich vs. City of Rich- 
mond, 100 Va. 164, 40 S. E. 651. 

Other objections to instructions have been considered and 
disposed of in connection with the assignments of error to which 
we have already directed our attention. 

Upon the whole case, we are of opinion that the judgment 
complained of must be affirmed. 

Affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


BERTON 
v8. 


ATLAS ASSUR. CO., Lim1TEp.* 


AGREED STATEMENT OF FACTS—INFERENCES. 


In a case submitted on an agreed statement of facts, no inference, such 
a trior of facts could properly draw, can be drawn, but only those 
necessarily implied by law, so that the only question is whether, as 
matter of law, the agreed facts, with the necessary legal inferences, 
require a judgment for plaintiff. 

[For other cases, see Trial, Cent. Dig. § 880; Dec. Dig. § 368.] 


RECOVERY OF PREMIUMS—AGREED STATEMENT OF 
FACTS. 

The agreed statement of facts in an action by insured to recover the 
unearned or return premiums on a canceled policy does not show 
as matter of law that the cancellation was by defendant in the ex- 
ercise of the right reserved in the policy, rather than by mutual 
consent, in which latter case the provision for a return premium was 
not applicable; the insurer having written insured that the pre- 
mium notes given by a third person had not been paid, and asking 
him to return the policy, unless he desired to pay, as otherwise it 
desired to cancel it, and that such return would save it from the 
duty of serving a cancellation notice, and insured having there- 
upon returned the policy, and the insurer not having given notice 
or tendered the unearned premium, as required by the policy, in 
order to cancel it under the power reserved in it. 


{For other cases, see Insurance, Dec. Dig. § 198.] 


Report from Superior Court, Suffolk County; William Cush- 
ing, Wait, Judge. 

Action by John F. Berton against the Atlas Assurance Com- 
pany, Ltd., to recover the unearned or return premium on an 
insurance policy which was canceled. It was ruled that plain- 
tiff could not recover, and the case was reported. Judgment for 
defendant. 


Orro C. Scarss, for Plaintiff. 
Hitt, BARLow & Homans, for Defendant 


HAMMOND, J. 
The case having been submitted upon an agreed statement of 
facts with no power to draw inferences, the judgment must be 
for the defendant unless the facts show as matter of law that 


* Decision rendered, Sept. 9, 1909. 89 N. E. Rep. 244. 
VOL. XXXVIII.—77. 
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the plaintiff is entitled to recover. No inferences except those 
necessarily implied by law can be drawn either for or against 
the plaintiff. Boston vs. Brooks, 187 Mass. 286, 73 N. E. 206, 
and cases cited: Commonwealth vs. Cutter, 13 Allen, 393; 
Old Colony 'R. R. vs. Wilder, 137 Mass. 536. The question 
therefore is not whether the agreed facts, with such inferences 
as a trior of fact—either judge or juror—could properly draw, 
would warrant a finding for the plaintiff, but whether, as mat- 
ter of law, the agreed facts with the necessary legal inferences 
require a judgment for him. 

The action is brought upon the theory that the policy in ques- 
tion was canceled by the defendant in the exercise of the right 
therein reserved to it. But it is manifest that a contract of in- 
surance, like any other contract, can be canceled or prematurely 
terminated by mutual consent of the parties. If the policy was 
canceled under the right reserved in the contract, then the ques- 
tion would arise whether under the peculiar circumstances the 
plaintiff was entitled to the return premium. If, however, the 
policy was canceled by mutual consent, the provision for the 
return premium is not applicable. 


We are of opinion that the agreed facts do not show con- 
clusively that the policy was canceled by the defendant in the ex- 
ercise of the right therein reserved. The whole premium had 
been charged to the plaintiff, but no part of it had been paid by 
him or by Knight. As between the insured and the insurer no 
part of the premium had been paid. The note given by Knight 
was dishonored when it came due, and it does not appear that 
any part of it ever has been paid. On November 2, 1908, just 
before the time it became due, Jones & Co., the defendant’s 
agents, wrote to the plaintiff as follows :— 


“We understand that you were in our office last Saturday in 
regard to the insurance on the Bridgton House, and we would 
advise you that the note in payment of these policies comes due 
November 7th, the same being for $330. 

“These policies are all written in your name, and while we 
took a note from Mg Knight as collateral to the account, yet 
the policies are not paid for until the note is paid. 

“It being necessary to take immediate action, will you kindly 
advise us at once if it is your intention to pay the note at ma- 
turitv. We presume you will desire to pay this note in order 
to continue your protection, but if not, kindly advise us at once, 
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so that we may order the policies canceled and stop expense for 
you as it is now running on.” 

No reply having been received, Jones & Co., on November 
10, 1908, wrote to the plaintiff as follows :— 

‘As we have heard nothing from you in reply to our favor of 
November 2d, in regard to the insurance on the Bridgton 
House, and as we were obliged to pay the note given us for 
$330 at its maturity yesterday, we would request that you im- 
mediately return to us the policies delivered to you by Mr, An- 
thoine a week ago, as we desire to cancel the same. 

“We would be pleased to continue these policies for you, but 
we are not willing to take any loss on them ourselves as it is 
not necessary. If you will give this matter your prompt atten- 
tion, it will save us from the disagreeable duty of serving cancel- 
lation notices which must be done to protect ourselves, 

“Please let us hear from you. * =, 

Whereupon, and in compliance with the request contained in 
this last letter, the plaintiff returned the policy, with the other 
seven which stood in the same way, to Jones & Co., and they 
were canceled. It does not appear that at or before the time of 
the delivery of the policy to Jones & Co., or at or before the 
time of the cancellation, the plaintiff demanded or expected to 
have any part of the premium returned although it is stated that 
before the bringing of the action the plaintiff had often de- 
manded it. It appears that in order to cancel the policy under 
the right reserved in it the defendant was required to give writ- 
ten notice to the insured and to tender to him the amount of 
the unearned premium. Neither was done. The plaintiff gave 
up the policy to relieve the agents from issuing a cancellation 
notice. Neither he nor anybody for him had paid a dollar for 
the insurance of four months he had already received. It may 
well be argued upon the facts that he was content to give up the 
policy and “call it square”, and that the cancellation was by mu- 
tual consent; and a finding to that effect would not be incon- 
sistent with the agreed facts but would be fully warranted by 
them. Under those circumstances it could not be ruled as mat- 
ter of law that the plaintiff could recover. The only ruling that 
could have been made was that the plaintiff had failed to show 
as matter of law a right to recover; and this we understand to 
have been the ruling in fact made. The ruling having been 
right, in accordance with the terms of the report there must be: 

Judgment for the defendant. 
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SUPREME COURT OF NEBRASKA. 


BASSETT 
v8. 


FARMERS’ & MERCHANTS’ INS. CO. (No. 15,752.)* 


INSURABLE INTEREST. 


“A contract of insurance is a contract of indemnity,,and any person at- 
tempting to enforce a claim under such a contract must show an 
interest in the subject-matter of the contract.” Stanisics vs. Hart- 
ford Fire Ins. Co. of Hartford (Neb.) 120 N. W. 435. 


[For other cases, see Insurance, Cent. Dig. § 136; Dec. Dig. § 114.] 


FIRE—INSURANCE INTEREST. 


In 1906, a husband by virtue of the marital relation only had no insur- 
able interest in his wife’s real estate. 


[For other cases, see Insurance, Cent. Dig. § 153; Dec. Dig. § 115.] 


Appeal from District Court, Otoe County; Jessen, Judge. 

Action by John W. Bassett against the Farmers’ & Mer- 
chants’ Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. Reversed and remanded. 


WILMER B. Comstock aud A. L. CHASE, for Appellant. 
W. W. Wiuson, for Appellee. 


Root, J. 

In 1902 John W. Bassett, plaintiff herein, purchased a farm 
in Otoe County, and procured the conveyance therefor to be 
made to his wife. In 1904 defendant insured plaintiff for five 
years against loss by fire of the dwelling house on said farm. 
In 1906 the house was totally destroyed by fire. Defendant de- 
nied liability upon its policy and returned the premium received 
by it from plaintiff, which he retained some months, and then 
sent back to defendant. Defendant tenders plaintiff the amount 
of said premium. 

1. The most important question raised by the defense is that 
under the facts plaintiff did not have an insurable interest in the 
property destroyed, and for that reason cannot recover. -With- 
out an insurable interest, plaintiff ought not to prevail. Stan- 
isics vs. Hartford Fire Ins. Co. (Neb.) 120 N. W. 435. At the 
time the policy was issued excepting only her homestead, a 
married woman in Nebraska could dispose of her real estate 
~ Decision rendered, Sept. 25,1909. 122 .N. W. Rep. 703. Syllabus by the Court. 
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without her husband’s assent, and by her sole deed convey title 
thereto freed from his interest inchoate or otherwise therein. 
The farm under consideration was not a homestead. Not only 
may the wife thus convey her real estate, but during her life- 
time the husband has no right to its possession or control nor 
to any part of the rents and profits issuing therefrom. Cases 
may be cited to sustain the proposition that the husband’s es- 
tate by the curtesy initiate is an insurable interest; but an ex- 
amination of those cases will disclose that they are based upon 
laws giving the husband more than a mere expectancy in the 
wife’s land. In jurisdictions where the lawmaking power has 
completely emancipated a married woman’s property from the 
control of her husband, the possibility that he will receive a 
benefit from the real estate of which she may die seised is not 
considered an insurable interest during her lifetime. Clark vs. 
Ins. Co., 81 Me. 373, 17 Atl. 303; Traders’ Ins. Co. vs. Newman, 
120 Ind. 554, 22 N. E. 428; Planters’ Ins. Co. vs. Lloyd, 71 
Ark. 292, 75 S. W. 725. Plaintiff argues that, if the holder of 
the property insured will suffer a loss by its destruction, he has 
an insurable interest therein. An examination of the cases cited 
upon that point will disclose that the assured in each instance 
had some substantial interest in the subject insured, an interest 
that would be recognized and protected by the courts. If plain- 
tiff were enjoying the possession of a house rent free without 
any contract with the owner and under such circumstances that 
the latter might dispossess the former any time, it would hardly 
be contended that he had an insurable interest in the dwelling. 
So far as the proof goes, plaintiff holds possession of the farm 
by sufferance of his wife, and not by force of any lawful or 
equitable right. Counsel argue that Mrs. Bassett has only a 
dry, naked, legal title to the farm, and that the beneficial one is 
in plaintiff, but the difficulty is that the proof does not sustain 
that assumption. Mrs. Bassett did not testify, nor has plaintiff 
stated, that there was any arrangement between himself and 
wife, oral or otherwise, by which he was to have a life estate in 
the farm. Nor is there any proof that the deed to Mrs. Bassett 
does not convey the title in just such form as plaintiff desired. 
In Redfield vs. Holland Purchase Ins. Co., 56 N. Y., 354, 15 
Am. Rep. 424, cited as in point, the wife had agreed orally that 
her husband should have the use during his natural life of the 
property conveyed to her at his instance. He was in possession 
of the land, and the court held that there had been complete per- 
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formance by the husband of the oral agreement so as to take 
it out of the statute of frauds, and that he had an equitable title 
to the real estate. But in the case at bar the proof merely dis- 
closes that plaintiff purchased the land and directed the vendor 
to convey direct to his wife, and, in conformity with his instruc- 
tions, she received a warranty deed therefor. He testified that 
he desired her to have the land without administration if she 
survived him, and, should she predecease him, he would inherit 
from her. It may be that the facts will justify a court finding 
that there was an arrangement between the husband and wife en- 
tered into before the deed was made to her that he could have 
the use of the land during his lifetime, but there is no evidence 
in the record of those facts. Upon the proof plaintiff is in the 
same situation as though he had taken possession of his wife’s 
separate property and leased it for his own benefit. The wife 
could oust him any time she saw fit. In the state of the record 
there is a failure of proof upon a vital fact in issue. Pope vs. 
Glenns Falls Ins. Co., 136 Ala. 670, 34 South. 29. 

2. For the reasons just stated, the case must be reversed, and 
it is not necessary to examine the defense of'a forfeiture because. 
of the alleged concealment and misrepresentations by plaintiff 
concerning the title, nor to go into the alleged fact that defend- 
ant’s agent was cognizant of the facts when he solicited the in- 
surance, and took plaintiff’s application therefor. The agent did 
not testify in the case, and it may be doubted whether proof of 
his statements and admissions made subsequent to taking the 
application will bind defendant. Furthermore, the court would 
be greatly assisted in a solution of the differences between the 
parties upon this point if it were made clear whether or not when 
Mr. Butt, defendant’s agent, acted as an intermediary between 
Mrs. Bassett’s vendor and herself, he was then defendant’s 
agent, and whether or not at the time he took plaintiff’s appli- 
cation he had in mind the facts incident to the transfer of said 
title, and, if so, whether by oversight or otherwise he failed to 
correctly fill out the application. 

There is not a scintilla of evidence to indicate that the fire 
was of incendiary origin, and we dislike very much to reverse 
the judgment before us, but the failure of proof referred to is 
clear and our duty imperative. The judgment of the District 
Court is reversed, and the cause remanded for further proceed- 
ings. 

Reese, C. J., absent and not sitting. 
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ACCIDENT. 


SUPREME COURT OF PENNSYLVANIA. 


McCULLOUGH 
v8. 


RAILWAY MAIL ASS’N.* 


ACCIDENT INSURANCE—EXTERNAL INJURIES— EVIDENCE 
—QUESTION FOR JURY. 


In an action on an accident policy insuring a railroad postal clerk against 
death, whether his death was caused by external bodily injuries 
held for the jury. 


[For other cases, see Insurance, Cent Dig. § 1745; Dec. Dig. § 668.] 


Appeal from Court of Common Pleas, Crawford County. 

Action by Elizabeth McCullough against the Railway Mail 
Association, doing business as the National Association of Rail- 
way Postal Clerks. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

From the record it appeared that the court was moved to set 
aside service of summons on the ground that the defendant was 
a foreign corporation not doing business in Pennsylvania, and 
not registered in this state. The court discharged the rule. The 
facts relating to the accident are stated in the opinion of the Su- 
preme Court. 

At the trial, after plaintiff had rested, and the defendant had 
offered testimony, defendant’s counsel made the following mo- 
tion: “Defendant’s counsel: I wish to make a motion to strike 
out the testimony on the part of the plaintiff. This book I have 
in my hands is a copy of the constitution and by-laws, which 
were offered in evidence yesterday by the plaintiff. By examina- 
tion of the same I find that section 15 of the constitution pro- 
vides as follows: ‘And in case of any post mortem examination 
by or on behalf of persons, representatives or beneficiaries, the 
association shall be given reasonable opportunity to attend and 
participate.’ It appearing by the evidence of the plaintiff's wit- 
nesses that an autopsy was held some four hours after the death 
of Mr. McCullough, and it appearing by the evidence of the 
plaintiff that she didn’t furnish any notice to the defendant com- 


% Decision rendered, May 25,1909. 73 Atl. Rep. 1007. 








1158 Insurance Law Journal. [Nov., 1909. 


pany, and the evidence of a requirement on the part of the com- 
pany that they did not have notice of the holding of the autopsy 
not having appeared in the case until after the evidence of the 
physicians who held the autopsy has been given in court before 
the court and jury, I now move the court to strike out that evi- 
dence for the reason that the autopsy was held and the evidence 
furnished in violation of the constitution of the company. Plain- 
tiff’s counsel object because it is too late to make such a motion. 
The court: The evidence relating to the autopsy and the 
physicians as revealed thereby having been admitted without ob- 
jection and no motion to strike out the same made until after the 
plaintiff's case in chief was closed, we think the motion comes. 
too late at this time and the motion is overruled, and bill of ex- 
ceptions sealed for the defendant.” 
Defendant presented these points :— 


“(2) That there is not sufficient evidence in this case to justify 
the jury in finding that F. A. McCullough’s death was the result 
of injuries received by or inflicted upon him on December 9, 
1905, through external, violent, and accidental means. Answer: 
Refused. 

“(3) That there is not sufficient evidence to justify the jury in 
finding that F. A. McCullough received the injuries alleged by 
plaintiff on December 9, 1905, after Dr. Taggart first called 
upon and visited him on the afternoon of said day at the post- 
office in Salamanca. And if the jury believe the evidence of Dr. 
Taggart that said McCullough told him at their first meeting on 
the afternoon of said day that he (McCullough) had not been 
injured, and the jury shall further find that said McCullough was 
at the time of sound mind and memory, then they must under 
the pleadings in this case find for the defendant. Answer: So 
much of this point as reads as follows is affirmed: “That there 
is not sufficient evidence to justify the jury in finding that F. A. 
McCullough received the injuries alleged by the plaintiff on De- 
cember 9, 1905, after Dr. Taggart first called upon and visited 
him on the afternoon of said day at the postoffice in Salamanca.” 
So much of this point as reads as follows: ‘And if the jury be- 
lieve the evidence of Dr. Taggart that said McCullough told him 
at their first meeting on the afternoon of said day that he (Mc- 
Cullough) had not been injured and the jury shall further find 
that said McCullough was at the time of sound mind and mem- 
ory, then they must find under the pleadings in this case for the 
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defendant’—is also affirmed, with this qualification, that if the 
jury further find that such statement was the fact. 

“(4) That under the law and the evidence the verdict must be 
for the defendant. Answer: This point is reserved.” 

Verdict and judgment for plaintiff for $3,340. Defendant ap- 
pealed. 


Argued before Mitchell, C. J., and Fell, Brown, Mestrezat, 
and Potter, JJ. 


Gro. F. DAVENPORT and Orro KOHLER, for Appellant. 
FRANK J. THOMAS and MANLEy O. Brown, for Appellee. 


MESTREZAT, J. 

It is a familiar rule of practice in this state that an appear- 
ance by the defendant cures any defect or irregularity in the 
service of the writ. A defendant may appear in person or by 
counsel. If he appear by counsel, the latter causes his name to 
be entered on the record. It is not necessary, however, that the 
defendant should formally appear personally or by counsel to 
give the court jurisdiction and to make him amenable to its 
order, decree, or judgment. He will be regarded as having ap- 
peared if he give bail to the action, if he file an affidavit of de- 
fense to the merits of the cause, if he make defense before arbi- 
trators, or appeal from an award, if he agree that an amicable 
action may be entered. By taking either of these steps in an 
action brought against him, the defendant submits himself to 
the jurisdiction of the court for the trial of the cause on its 
merits and is bound by the judgment. 

If a defendant wishes to attack the regularity or sufficiency 
of the service of the writ or question the jurisdiction of the court 
without submitting to the jurisdiction for the trial of the cause 
on its merits, he may do so by entering an appearance de bene 
esse for the specific purpose. This is not such an appearance as 
will authorize the court to take any steps affecting the merits 
of the cause. The appearance is for the single purpose of at- 
tacking the regularity of the proceeding and the authority of 
the court to exercise jurisdiction in the cause. The question 
thus raised is a preliminary one and should be decided before 
any further steps are taken in the cause. If the decision of the 
court is favorable to the defendant, he is not in court or subject 
to its jurisdiction, and the merits of the case cannot be inquired 





1160 Insurance Law Journal. [Nov., 1909. 


into. If, on the other hand, the court rules the preliminary 
question against the defendant, he has one of two courses to 
pursue. He may rely upon the position he has taken and at- 
tempt to sustain it by an appeal to the proper Appellate Court, 
or he may consider himself in court and defend the action on 
its merits. He is required to select one of the two courses, and, 
having done so, he must accept the legal consequences of his 
action. He cannot deny the jurisdiction of the court, and at the 
same time take such action to defeat the plaintiff's claim as will 
amount to an appearance. By taking the latter course he ad- 
mits himself in court and must abide by its judgment. He can- 
not deny the jurisdiction of the court and at the same time de- 
fend the cause upon its merits, which implies a submission to 
its jurisdiction. This has long been the settled practice in the 
state. Lycoming Fire Ins. Co. vs. Storrs, 97 Pa. 354; Jeannette 
Borough vs. Roehme, 9 Pa. Super. Ct. 33. 

From what has been said it follows that we need not de- 
termine the correctness of the trial court’s conclusion in refusing 
to set aside the service of the writ. The defendant association 
entered a conditional appearance for the purpose of moving to 
set aside the service of the summons and to quash the writ. 
After the court had refused the motion, the association filed an 
affidavit of defense and entered a plea in the case. This action 
must be regarded as an appearance by the defendant and a 
waiver of any irregularity or insufficiency in the service of the 
writ. 

This was an action on a beneficiary certificate issued by the 
association in favor of the plaintiff to recover $3,000, the 
amount named in the certificate, for the death of the plaintiff's 
husband, which, as alleged by the plaintiff, was caused by bodily 
injuries through external, violent, and accidental means while he 
was engaged in the railway postal service of the government. 
The affidavit of defense denies that McCullough’s death resulted 
from bodily injuries through external, violent, and accidental 
means, and avers that it was occasioned by cerebral hemorrhage 
resulting from illness from which he had previously been suffer- 
ing. This was the issue raised on the trial and submitted for 
the decision of the jury. The defendant contends that there was 
no evidence which would warrant the jury in finding that Mc- 
Cullough received bodily injuries on December 9, 1905, the date 
laid in the statement, which caused his death. This contention 
was not sustained by the court, which held that the evidence, if 
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believed by the jury, was sufficient to show that McCullough 
did not receive bodily injuries on that day. It appears that Mc- 
Cullough complained of a severe headache during the night of 
December 7th, and also on December 8th. His services as 
postal agent were performed on the railway between Youngs- 
town, Ohio, and Salamanca, N. Y. He went from Youngstown 
to Salamanca in the forenoon of the day and returned in the 
afternoon. He made the usual trip on December 7th and 8th. 
On Saturday morning, December gth, he left Youngstown in the 
mail car for Salamanca. He was accompanied as far as Ran- 
dolph, N. Y., by an assistant. From that point to Salamanca, 
eighteen miles farther east, he traveled alone. At the latter 
place he was found in the car in a semiconscious condition. He 
was taken to a hospital in Salamanca, and on Sunday morning 
was taken to his home at Meadville. An examination at his 
home by the attending physician disclosed a swelling and red- 
ness.on his head above the right temple, and afterward two other 
external marks or swellings were discovered by the nurse or 
physician. On the following Sunday, December 17th, McCul- 
lough died. An autopsy was held by two physicians, who testi- 
fied that they found a blood clot in the skull on the side where 
the swelling had appeared, and that the clot was, in their judg- 
ment, produced by external violence, and not by disease. The 
physicians testified that the pains in the head complained of by 
the deceased were not the usual manifestations of cerebral 
hemorrhage due to disease, and that the symptoms manifested 
by him were characteristic of brain concussion, rather than of 
apoplexy. 

There is no evidence to show that the deceased had received 
any bodily iniury prior to Saturday morning, when he started for 
Salamanca. He had a headache; but it appeared by the evidence 
that that was accompanied by sickness of the stomach, which, 
it was claimed, produced the pain in the head. The marks of 
external violence were first discovered on Sunday morning, and 
if the testimony of the physicians is believed the jury were justi- 
fied in finding that they produced McCullough’s death. We also 
think that the jury was justified in its conclusion that the injury 
to the body took place on December 9th while he was in the 
postal car. There is no evidence whatever to warrant the find- 
ing that McCullough received any external injuries on Decem- 
ber 7th or 8th. It is true there is no direct testimony that he 
received his injuries on the mail car from Randolph to Sala- 
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manca. It is also true that a witness testified that McCullough 
told him on Sunday morning that he had not been injured and 
was not sick; but at that very time he was in a semiconscious 
condition, which discredited his own alleged declarations. He 
might have received the injuries on Sunday morning, which 
were afterward discovered on his head, and which resulted in 
his death; but there is no evidence to show that he did receive 
them at that time. On the other hand, the condition in which 
he was found in his car at Salamanca would warrant the con- 
clusion that the injuries on his head were caused by some vio- 
lence in the postal car after he had left Randolph, where he 
separated from his assistant. The physician testified that the 
swelling resulting from a blow on the head might not be no- 
ticeable for some hours after the blow, and that it was possible 
for paralysis, which took place on December 16th, to be the 
result of a blow on December 9th. We do not think the court 
would have been justified in holding that the evidence produced 
on the trial was not sufficient to warrant the jury in finding that 
the deceased received the external injuries resulting in his death 
on December goth, and in directing a verdict for the defendant. 
We cannot convict the court of error in refusing to strike out 


the evidence relating to the autopsy. The reason assigned by 
the court for the ruling shows that it did not abuse its discretion 
in declining the defendant’s motion. 

The assignments of error are overruled, and the judgment is 
affirmed. 
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HEALTH—SURETY—BURGLARY—MARINE—MISCELLANEOUS. 


UNITED STATES DISTRICT COURT. 


D. OREGON. 


THE INDRAPURA. (No. 4,757.)* 


MARINE INSURANCE—LOSS OF CARGO—SUBROGATION OF 
we FOR DAMAGES BY INSURER AS AS- 


An insurer of cargo lost, who had taken an assignment of the claim of 
the assured against the vessel, must recover thereon, if at all, in 
the right of its assignor, and not by any contractual relation spring- 
ing from the contract of insurance. 


[For other cases, see Insurance, Cent. Dig. § 1512; Dec. Dig. § 605.] 


CARRIAGE OF GOODS—DEVIATION. 


It is the duty of the owner of a vessel receiving cargo for transporta- 
tion to proceed without unnecessary deviation or delay in the 
course agreed upon in the contract, or if none be designated, in the 
customary or usual track of sea, to the port of delivery. 


[For other cases, see Shipping, Cent. Dig. § 459; Dec. Dig. § 125.] 


LIABILITY FOR LOSS OF CARGO—DEVIATION. 


The placing of a vessel in dry dock after she had received cargo on 
board for the voyage, for the purpose of painting her bottom when 
that was not a maritime necessity, constituted a deviation from the 
voyage, which rendered the vessel liable for a loss of cargo by fire 
while she was so in the dry dock, in the absence of affirmative proof 
that the deviation was not a contributing cause; the rule of some 
courts that mere delay does not render a carrier liable for a loss 
of goods of which the delay was not the proximate cause being lim- 
ited, and not applicable to a case of positive breach of contract by 
deviation which makes the carrier an insurer against any loss re- 
sulting directly or indirectly. 


{For other cases, see Shipping, Cent. Dig. § 460; Dec. Dig. § 125.] 


LIABILITY FOR LOSS OF CARGO—STATUTORY AND CON- 
TRACT EXEMPTIONS. ? 


The owner of a vessel which has deviated from her voyage by his or- 
der is not relieved from liability for loss of cargo by fire during 
such deviation either by an exemption of loss by fire in the bill of 
lading or by Rey. St. §§ 4282, 4283 (U. S. Comp. St. 1901, p. 2943), 
which exempt him irom liability for fire “unless caused by the de- 
sign or neglect of such owner”, and limit his liability for any loss 
occurring without his privity or knowledge. 

{For other cases, see Shipping, Dec. Dig. § 141.] 


[Statutory exemptions of shipowners from liability, see notes to Nord- 
Deutscher Lloyd vs. Ins. Co. of North America, 49 C. C. A. 11; Ralli 
vs. New York & T. S. S. Co., 83 C. C. A. 294.] 

[Limitation of owner’s liability, see note to The Longfellow, 45 C. C. A. 
387.] 


% Decision rendered, June 14, 1909. 171 Fed, Rep. 929. 
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In Admiralty. On exceptions to libel. 


WILLIAMS, Woop & LiInTuIcuM, for Libelant. 
BAUER & GREENE, for The Indrapura. 
W. W. Coron and A. C. SPENCER, for Respondent. 


WOLVERTON, D. J. 

The steamship Indrapura was chartered by the Oregon Rail- 
road & Navigation Company from the Indrapura Steamship 
Company to ply between the ports of Portland, Ore., and Hong 
Kong, China. The charter party was assigned by the Oregon 
Railroad & Navigation Company, with the consent of the steam- 
ship company, to the Portland & Asiatic Steamship Company, 
a subsidiary concern of the Oregon Railroad & Navigation 
Company. In October, 1902, on a proposed voyage out from 
Hong Kong bound for Portland, she received from libelant’s 
assignors for carriage to Portland 361 bales of jute, 119 bales 
of Hessian cloth, and 60 bales of twilled cloth, alleged to be of 
the value of upward of $15,000. This cargo had been shipped 
from Calcutta to Hong Kong on another steamer, and was at 
the latter port transhipped to the Indrapura. It appears from 
the libel that, after the shipment was received by the Portland & 
Asiatic Company and laden aboard the vessel for transporta- 
tion to Portland in accordance with the bill of lading, the steam- 
ship, by order and direction of the owners and managing owner, 
and with the full knowledge and consent of the Portland & 
Asiatic Company, was placed in a dry dock at Hong Kong, 
without maritime necessity, to have her bottom painted; that 
while in dry dock, and after she had been there for two days, 
and while the goods aforesaid were laden aboard of her as a 
part of her cargo and while her bottom was being painted, to 
wit, on November 16, 1902, the Indrapura by the negligence of 
the owners and officers and crew, was set on fire; that after 
ineffectual attempts to extinguish the fire that portion of the 
ship’s hold containing the merchandise was flooded with water, 
in consequence of which the jute and Hessian cloth were de- 
stroyed or rendered valueless, and the twilled cloth was damaged 
to such an extent that the salvage on it amounted to but $284.- 
58. Libelant is assignee of the claims for damage resulting 
from the disaster, and brings this suit to recover therefor. 

Exceptions were interposed to the libel, which proceed upon 
the ground that the respondent is exempt from liability under 
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the provisions of section 4282 of the Revised Statutes of the 
United States (U. S. Comp. St. I901, p. 2943), damage to the 
cargo having been caused by “fire happening to or on board the 
vessel”, coupled with the general objection that the libel does 
not state facts sufficient upon which to base the suit. Libelant’s 
cause is based upon the theory that by going into dry dock after 
the goods were received for transportation the ship was guilty 
of a deviation in consequence of which the owners became lia- 
ble in damages for the value of the cargo destroyed as for a 
breach of the contract of affreightment. The injured cargo hav- 
ing been insured against marine loss, and the libelant having 
taken an assignment of the assured’s right of action against re- 
spondent, the libelant must recover, if at all, in the right of the 
shipper against the carrier, and not by any contractual relation 
springing from the contracts of insurance. St. Louis, etc., Rail- 
way vs. Commercial Ins. Co., 139 U. S. 223, 235, 11 Sup. Ct. 554, 
35 L. Ed. 154. It is the duty of the owner of a vessel receiving 
cargo for transportation to proceed without unnecessary devia- 
tion or delay in the course agreed upon in the contract, or, if 
none be designated, in the customary or usual track of sea to 
the port of delivery. Carver, Carriage by Sea, § 285; 1 Par- 
sons on Shipping & Admiralty, p. 171, note; Niagara vs. 
Cordes, 21 How. 7, 16 L. Ed. 41; Express Co. vs. Kountze, 8 
Wall. 342; 19 L. Ed. 457; Merrick vs. Webster, 3 Mich. 268; 
Davis vs. Garrett, 6 Bing. 716, 19 E. C. L. 212. It therefore 
becomes necessary to inquire, first, whether the vessel deviated ; 
and, second, what the effect thereof is, if it did. 

The term “deviation” in the law of shipping has at the pres- 
ent day a varied meaning and wide significance. It was originally 
employed, no doubt, for the purpose its lexicographical defini- 
tion implies, namely, to express the wandering or straying of a 
vessel from the customary course of voyage; but it seems now 
to comprehend in general every conduct of a ship or other 
vehicle used in commerce tending to vary or increase the risk 
incident to a shipment. Thus delay in starting a shipment, when 
unreasonable or unexcused, came to be regarded as a deviation, 
not because the vehicle employed departed from the usual route 
of travel, but because the risk of shipment was changed or in- 
creased, and became, in effect, not the same as the one with 
reference to which the parties contracted. 3 Kent’s Com. 315; 
Coffin vs. Marine Ins. Co., 9 Mass. 436; Phillips vs. Irving, 49 
E. C. L. 325; Mount vs. Larkins, 8 Bing. 108, 21 E. C. L. 214. 
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The reason for grafting this meaning upon the word is stated 
in this last case to be :— 

“Because the voyage, commenced after an unreasonable in- 
terval of time, would have become a voyage at a different period 
of the year, at a more advanced age of the ship, and, in short, 
a different voyage than if it had been prosecuted with proper 
and ordinary diligence; that is, the risk would have been al- 
tered from that which was intended by all parties when the 
policy was effected.” 

So also for like reasons towing or being towed was added to 
the list of acts to which is properly imputable an element of 
risk not contemplated by the contract, and therefore constitut- 
ing a deviation. Natchez Ins. Co. vs. Stanton, 2 Smedes & M. 
(Miss.) 340, 41 Am. Dec. 592; Scaramonga vs. Stamp, 5 C. P. 
Div. 295; Crocker vs. Jackson, 1 Sp. 141, Fed. Cas. No. 3,398; 
Stewart vs. Tennessee Marine Ins. Co., 1 Humph. (Tenn.) 242. 
In consonance with the enlargement of the meaning of “devia- 
tion” in maritime law to meet the exigencies of commerce, it 
seems a just estimate of its present scope that the Supreme 
Court of Ohio made in Wilkins vs. Ins. Co., 30 Ohio St. 317, 341, 
27 Am. Rep. 455, namely :— 

“Strictly speaking, a ‘deviation’ originally meant only a de- 
parture from the course of the voyage, but now it is always un- 
derstood in the sense of a material departure from or change in 
the risk insured against, without just cause”’—quoting 2 Par- 
sons, Mar. Ins. p. 1. 

The same broad meaning is recognized and sanctioned in 
Audenreid vs. Mercantile Ins. Co., 60 N. Y. 482, 19 Am. Rep. 
204 :— 

“It [deviation] is not confined to a departure from or going 
out of the direct or usual course of a voyage; but it compre- 
hends unusual or unnecessary delay or any act of the charterer 
or his agent which, without necessity or just cause, increases or 
changes the risk included in the policy.” 

And in Bulkley vs. Ins. Co., 2 Paine (U. S.) 82, Fed. Cas. No. 
2,118, Thompson, C. J., said:— 

“The shortness of time or distance of deviation is immaterial 
if voluntary and without necessity, and not justified by usage.” 

A case of value in this discussion is Amsinck vs. American 
Ins. Co., 129 Mass. 185, 186, where we find the following state- 
ment of the law:— 

“Any departure from the route named in the policy to a port 
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or place not named, and any delay in prosecuting the voyage, 
without necessity or just cause, or any delay at a port named in 
the policy, for the prosecution of business not connected with 
the business of the voyage, or any unreasonable delay at such 
port in prosecuting the business of the voyage, is a deviation. 
Whether the risk is increased thereby is immaterial. The as- 
sured has no right to substitute a different voyage from that 
which is insured, and can only recover for a loss sustained while 
the ship is prosecuting the voyage named in the policy; and, 
if she has deviated prior to the loss, she is not then prosecuting 
the voyage for which she was insured. Whenever, therefore, 
she departs from the route, or delays in the prosecution of it, it 
is incumbent on the assured to show that the departure was 
caused by necessity, or that the delay at a port named in the 
policy was reasonable under the circumstances in order to ac- 
complish the objects of the voyage. Burgess vs. Equitable Ins. 
Co., 126 Mass. 70, 30 Am. Rep. 654, and cases cited; African 
Merchants vs. British Ins. Co., L. R. 8 Ex. 154.” 

The significance of the term “deviation” thus developed has 
peculiar adaptability and relation to the law of insurance. As 
applied to the relation of carrier and shipper, shorn of all obli- 
gations entailed by reason of insurance of cargo or freight, the 
term is not applied in so strict a sense as will appear further 
on in the discussion of this controversy. At least, it would seem 
that there exists in legal contemplation and consequence a dif- 
ference between a deviation proper—that is, an unwarranted di- 
gression from a fixed and contemplated route, or course—and 
an unnecessary and inexcusable delay or interruption in for- 
warding freight from point where received to point of destina- 
tion. 

Let us apply the principle to the act of the Indrapura in going 
into dry dock after receiving libelant’s merchandise for transpor- 
tation. The contract of carriage was by the law maritime that 
libelant’s property should, after its receipt and deposit aboard 
ship by respondent, be transported promptly, directly, without 
unnecessary delay, and by the usual route to its destination. 
This manifestly was not done. Instead, it was taken to a place 
never contemplated or agreed upon, namely, to a dry dock, 
where, together with the ship, it was lifted entirely out of the 
water and subjected to totally different or additional sources 
of risk, among which may be mentioned fire, theft, and seizure. 


Since the distance taken to effect this different and increased 
VoL. XXXVIII.—78. 
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risk can cut no figure, I do not see what better right respondent 
had to take the cargo into dry dock at Hong Kong than it would 
have had to take it into such a place at Nagasaki or Yokohama, 
or some other foreign port, or how, in principle, it can make 
the case any different in what port the fault occurred, or whether 
the distance covered for such purpose and before the act was 
accomplished be one mile or one hundred. The effect upon the 
contract is, it seems to me, the same. Indeed, it cannot be sup- 
posed it would be contended that, if the same thing were done 
at some port on the voyage, there would not be a deviation. 
Yet the effect on the contract, all must agree, is the same in 
one case as in the other. Whether there was an increase of 
risk or not the elevation of the ship out of its natural element 
after the merchandise was received for transportation was an 
act beyond question not contemplated by the shipper, and was 
assuredly a breach of the implied contract that the ship should 
remain upon the water and proceed with all practicable dispatch 
to destination; and the only thing that would or could justify 
a deviation from this course is an absolute maritime exigency. 
As to this, the libel alleges there was none. If there were, and 
this existed prior to the loading of the cargo, it would consti- 
tute no excuse, and it cannot now be assumed that any arose 
after the cargo was taken in. I think a case of deviation has 
clearly been made out within the principle and reasoning of the 
adjudged law. 

This brings us to an inquiry as to what was the effect of the de- 
viation. A leading case upon the subject is that of Davis. vs. Gar- 
rett, 6 Bingham, 716. From the report it appears that the plain- 
tiff shipped a cargo of lime, to be carried on a vessel called 
“Safety” from Bewly Cliff, in the county of Kent, to the Regent’s 
Canal, in the county of Middlesex, “the act of God, the king’s 
enemies, fire, and all and every other dangers and accidents of 
the seas, rivers, and navigation, of what nature or kind soever 
excepted”. The vessel, however, did not proceed by the cus- 
tomary and usual course of passage, but departed therefrom 
into certain places called the “East Swale” and Whitstable Bay, 
and while so out of her course was overtaken by storm and 
heavy seas, which wet the lime, causing the vessel to ignite and 
burn, whereby both it and the cargo were destroyed. The opin- 
ion of Tindal, C. J., is so apposite and cogent that I take the 
liberty of quoting from it at considerable length. Two points 
are discussed, the first only of which is relevant here. As to 
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this, which was “whether the damage sustained by the plaintiff 
was sO proximate to the wrongful act of the defendant as to 
form the subject of an action”, the court says :— 

“But the objection taken is that there is no natural or neces- 
sary connection between the wrong of the master in taking the 
barge out of its proper course, and the loss itself; for that the 
same loss might have been occasioned by the very same tempest, 
if the barge had proceeded in her direct course. But, if this 
argument were to prevail, the deviation of the master, which 
is undoubtedly a ground of action against the owner, would 
never, or only under very peculiar circumstances, entitle the 
plaintiff to recover; for, if a ship is captured in the course of 
deviation, no one can be certain that she might not have been 
captured if in her proper course. And yet, in Parker vs. James, 
4 Campb. 112 (a), where the ship was captured whilst in the act 
of deviation, no such ground of defense was even suggested. 
Or, again, if the ship strikes against a rock, or perishes by storm 
in the one course, no one can predicate that she might not 
equally have struck upon another rock, or met with the same 
or another storm, if pursuing her right and ordinary voyage. 
The same answer might be attempted to an action against a 
defendant who had by mistake forwarded a parcel by the wrong 
conveyance, and a loss had thereby ensued; and yet the defend- 
ant in that case would undoubtedly be liable. But we think the 
real answer to the objection is that no wrongdoer can be allowed 
to apportion or qualify his own wrong; and that as a loss has 
actually happened whilst his wrongful act was in operation and 
force, and which is attributable to his wrongful act, he cannot 
set up as an answer to the action the bare possibility of a loss, 
if his wrongful act had never been done. It might admit of a 
different construction if he could show, not only that the same 
loss might have happened, but that it must have happened if the 
act complained of had not been done; but there is no evidence 
to that extent in the present case.” 

The doctrine seems to have the sanction of the lower federal 
courts. In Bond vs. Cora, 3 Fed. Cas. No. 1,621, which involves 
an alleged departure of a vessel from the accustomed course, 
Washington, C. J., has this to say :— 

“Whether he (the freighter) be insured or not, the owner of 
the vessel is responsible to him, if a loss happen in consequence 
of the deviation. If so, then it is the owner of the vessel, and 
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not the freighter, who risks the value of the cargo as well as 
that of the vessel and freight.” 

In Knox vs. The Ninetta, 14 Fed.,Cas. No. 7,912, which was 
also a case of a departure by the vessel by running into the 
river Piankitank, in Virginia, and taking additional cargo upon 
her deck, and also into Norfolk, by reason whereof she sprung 
a leak and the ship’s cargo was damaged, Randall, D. J., says: 

“The greatest difficulty I have had in this case has been to 
determine whether this damge was occasioned by the fault or 
improper conduct of the captain in putting into the Piankitank ; 
but when I reflect that this was in violation of an express con- 
tract with the shipper, who was put to considerable trouble and 
expense in order to obtain the exclusive use of the vessel, I 
think the party who violates such a contract and takes in addi- 
tional cargo without the consent of the first shipper, assumes 
the risk and responsibility of an insurer and should be liable for 
any loss that may afterward occur.” 

Referring to the conclusion thus reached, Mr. Parsons says: 
“This we consider to be the well settled rule of law.” 1 Par- 
sons on Shipping & Admiralty, p. 171, note 4. 

The weight of authority elsewhere seems to be to the same 
purpose. In Crosby vs. Fitch, 12 Conn. 410, 31 Am. Dec. 745, 
the jury was instructed that if the master of the vessel departed 
from the usual route in pursuing his voyage without reasonable 
necessity, and the loss of which the plaintiff complained was 
occasioned thereby, the owner of the vessel would be liable, and 
the Supreme Court affirmed the ruling. In the S. D. Seavey 
Company vs. Union Transit Company, 106 Wis. 394, 82 N. W. 
285, where there was a clear deviation, the court says :— 

“Under its contract it (the defendant) had no right to adopt 
any method other than that specified for transportation and de- 
livery of the goods, and, when it did so, it became liable as an 
insurer for any injury that might result by reason of its unau- 
thorized act.” 

So in Robertson vs. N. S. Company, 139 N. Y. 416, 419, 34 N. 
E. 1053, 1054, the court says :— 

“It cannot be disputed that if there was such a deviation as is 
claimed (a carriage by rail instead of by boat), the defendant be- 
came an insurer, and thus responsible for all loss and damage 
to the merchandise even from unavoidable casualty.” 

Other cases which involve carriage by railroad by different 
route than contemplated by the contract of carriage are to the 
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same effect. See Phillips et al. vs. Brigham, Kelly & Co. et al., 
26 Ga. 617, 71 Am. Dec. 237; Georgia Railroad Co. vs. Cole 
& Co., 68 Ga. 623; Merchants’ Despatch Transportation Co. 
vs. Moses Kahn et al., 76 Ill. 520; Chicago Great Western Ry. 
Co. vs. Dunlap, 71 Kan. 67, 80 Pac. 34; Bibb Broom Corn Co. 
vs. Atchison, T. & S. F. R. Co., 94 Minn. 269, 102 N. W. 709, 
69 L. R. A. 509, 110, Am. St. Rep. 361. Text writers take a 
like view of the proposition. Carver, in his work on Carriage 
by Sea, § 287, says :-— 

“When a vessel has deviated from her proper course, the 
ship owner is not only liable for the delay, but he becomes ab- 
solutely responsible for any loss or damage to the goods which 
may occur during the deviation, and which can be attributed to 
it. He is not protected by the exception of perils in the con- 
tract.” 

Hutchinson in his work on Carriers (section 294) is equally 
explicit. He says :— 

“So, if the carrier deviate without necessity from the regular 
and usual course, he will be held responsible for any loss which 
may occur, whether by'the act of God or from any other cause. 
And it will not be competent for him to show that, had he gone 
the usual and customary route, he would in all probability have 
encountered the same danger with the same consequences. 
Nor will it avail him that, had he done so, the same misfortune 
would beyond a reasonable doubt have overtaken him. Having 
been guilty of an inexcusable fault in the commencement of his 
undertaking, he takes the risk of all the consequences to its end, 
and the law will not permit him to say, when the loss happens, 
that the chances were that it would have happened in the same 
way and from the same cause had he done his duty. And if 
there be two routes, one of which is more dangerous than the 
other, which is known to the carrier, if he take the unsafe or 
dangerous route instead of the safer one, he takes the risk of 
loss by so doing.” 

See, also, 1 Parsons on Shipping & Admiralty, cited supra. 

Without looking further, these authorities would seem to be 
conclusive of the question of the carrier’s liability for injury or 
loss arising by reason of the deviation from the agreed route 
of carriage, and this regardless of the question of the proximity 
of cause. There is, however, a well considered line of cases 
which clearly apply the doctrine of proximate cause where the 
carrier has been guilty of delay through negligence and the 
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freight is injured or destroyed, whereas there would have been 
no injury had there been no delay. The application of the rule 
is based upon the ground that the carrier cannot reasonably an- 
ticipate the result of his delay, and that for aught he could pos- 
sibly foresee promptness might expose the freight to the risk 
quite as much as delay. Hence it is held, using the language of 
the court in Hoadley vs. Northern Transportation Co., 115 
Mass. 304, 307, 15 Am. Rep. 106:— 

“In actions of this description the injury complained of must 
be shown to be the direct consequence of the defendant’s negli- 
gence. This is the only practical rule which can be adopted by 
courts in the administration of justice. It is not enough that 
the act charged may constitute one of a series of antecedent 
events without which, as the result proves, the damage would 
not have happened. The legal damages which follow any wrong 
are only such as, according to common experience and the 
usual course of events, might reasonably be anticipated. The 
defendant’s liability extends only to natural and probable con- 
sequences.” 

This was a case arising from delay in forwarding some ma- 
chinery from Chicago, Ill., whereby it was destroyed by the 
great fire of 1871, and of this the court further says :— 

“The delay did not destroy the property, and there was no 
connection between the fire and the detention.” 

Another case illustrative of the principle is Morrison vs. 
Davis, 20 Pa. 171, 57 Am. Dec. 695. A canal boat was delayed 
by reason of its being drawn by a lame horse. While on its 
voyage the boat was overtaken by an extraordinary flood, and 
wrecked, and its cargo destroyed. Had it not been for the 
delay, the storm would not have been encountered, but never- 
theless it was held that the flood was the proximate, and the 
delay only the remote, cause of the injury to the cargo, and the 
carrier was relieved of liability. But see Phila., etc., R. Co. vs. 
Beck, 125 Pa. 620, 17 Atl. 505, 11 Am. St. Rep. 924. In another 
case analogous to that—Daniels et al. vs. Ballantine et al., 23 
Ohio St. 532, 540, 13 Am. Rep. 264—the court says :— 

“It (the unnecessary delay) constituted a breach of the con- 
tract, and for any injury naturally resulting therefrom the de- 
fendants were clearly responsible, but except by a conjunction, 
which there was no reason to anticipate, and which was merely 
fortuitous, with a subsequent event, it had no agency in causing 
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the loss of the barge. Of that loss the storm was the proximate 
and sufficient cause.” 

Other cases to the same purpose are Denny vs. N. Y. C. R. 
R. Co., 13 Gray (Mass.) 481, 74 Am. Dec. 645; Railroad vs. 
Millsaps, 76 Miss. 855, 25 South. 672; Herring vs. Chesapeake 
& W. R. Co., tor Va. 778, 45 S. E. 322; Elam et al. vs. St. Louis 
& S. F. R. Co. (Mo. App.) 93 S. W. 851. The rule has further- 
more been adopted by the Federal Supreme Court in Railroad 
Co. vs. Reeves, 10 Wall. 176, 19 L. Ed. 909, where it was held 


that, “in case of a loss of which the proximate cause is the act 


of God or the public enemy, the common carrier is excused, 
though his own negligence or laches may have contributed as 


,’ 


a remote cause.” While there are strong authorities averse to 
the rule here adopted, I am bound by the precedent of Railroad 
Co. vs. Reeves, and should follow it without reserve were the 
rule applicable to the facts of the present controversy. It will 
be noted, however, that these are all cases where delay and not 
departure from an agreed route of carriage has been the con- 
tributing, but remote, cause of the injury complained of. But 
one case has been cited, nor have I discovered any other, which 
involves a deviation by explicit departure from the agreed course. 
[ allude to the case of Souter vs. Baymore, 7 Pa. 415, 47 Am. 
Dec. 518. But the authority of that case is much weakened by 
the circumstance that, soon after the suit was brought in the 
state court, another was instituted in the Federal Court under 
the title of Knox vs. The Ninetta, cited above, where it was 
held, as has been shown, that the carrier became an insurer, and 
the ship was liable for any subsequent loss. In the course of 
his discussion of the cases holding pro and con as it concerns 
the liability of the carrier where his unnecessary delay has con- 
tributed, though remotely, to the injury, Mr. Hutchinson has 
this further to say (section 301) :— 

“Nothing is better settled than that in case of an unnecessary 
deviation the carrier will be liable, no matter what the imme- 
diate cause of the loss may have been, because the law will trace 
the loss back to the first fault and will there fix the liability for 
it, even though the immediate cause may have been some vio- 
lent and unavoidable change or convulsion in nature. In other 
words, whenever the carrier attempts to evade responsibility for 
the loss by charging it to such a cause, he can be successfully 
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met by showing the deviation. And it is difficult to understand 
why, if he is liable for a loss or injury in case of an unnecessary 
deviation, he should be excused where he has neglected to send 
the goods forward with reasonable dispatch. In either case 
there is a failure to comply with an obligation imposed by the 
contract of carriage, and it would seem that the same degree 
of responsibility should attach.” 

Notwithstanding the divergence of authority as it relates to 
the effect of an unnecessary delay, there is, so far as I am at 
present advised, a unanimity of authority as applied to a devia- 
tion involving a clear departure from the proposed route of car- 
riage. In either case there is a breach of the contract of car- 
riage. One is a breach rather of omission, and the other is of 
commission. The one is a delinquency suffered; the other a 
positive violation by doing something else than that which was 
stipulated should be done. The wrong “ensuing” therefor in the 
latter instance is positive in character, and, while the party vio- 
lating his contract is so in the wrong, he will not be heard to 
say that his wrongful act is not a contributing cause to the in- 
jury sustained, when, if he had not committed the act, the in- 
jury would not have ensued. And it seems to me more con- 
sonant with justice that the carrier who contracts to carry by a 
particular route, but notwithstanding proceeds to carry by an- 
other and totally different route, should stand responsible for 
any loss sustained to the cargo that would not have been sus- 
tained had it not been for the deviation, whether the immediate 
cause of the loss was the act of God or some cause excepted 
against in the contract itself. It does not seem right that the 
shipper should lose in such an exigency. He is in no default, he 
is perfectly innocent of any breach of the contract; while, on 
the other hand, had it not been for the wrongful carriage of his 
goods by another route, no loss would have been sustained. 
Should the shipper lose, or the one who committed the wrong? 
It seems but reasonable and just that the latter should sustain 
the loss. If it were a case where neither party was at fault, then 
the loss would fall upon the owner. There would then be in 
reality a loss without a wrong, and very naturally no relief 
could be had on account thereof. 

Such being the law, it is nevertheless strenuously insisted 
that the carrier is relieved from liability by operation of sec- 
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tions 4282 and 4283 of the Revised Statutes of the United 
States. These sections have received ample construction, and 
have become well understood. The first exempts the owner 
from liability for any damage or loss occasioned by fire, unless 
it was caused by the design or neglect of the owner. Its appli- 
cation renders the owner I:able for his personal acts only, not 
for the acts or negligence of his agents or employees. There 
must be personal participation in the act of delinquency or omis- 
sion leading to the loss. The latter section restricts the liability 
of the owner to the value of his interest in the vessel where the 
damage is occasioned without the knowledge or privity of such 
owner. The loss might happen by the neglect, not by the de- 
sign, of the owner, and yet not be occasioned by his knowledge 
or privity; negligence being of a broader scope than actual 
knowledge or privity. Such is the judicial construction of these 
sections. Providence & N. Y. S. S. Co. vs. Hill Mfg. Co., 109 
U. S. 578, 3 Sup. Ct. 379, 617, 27 L. Ed. 1038; Craig vs. Con- 
tinental Ins. Co., 141 U. S. 638; 12 Sup. Ct. 97, 35 L. Ed. 886; 
La Bourgogne, 210 U. S. 95, 120, 28 Sup. Ct. 664, 52 L. Ed. 973. 

Libelant avers that the steamship Indrapura was, by order 
and direction of said owners and managing owner, and with the 
full knowledge and consent of the Portland & Asiatic Steamship 
Company, and without maritime necessity therefor, placed in 
dry dock. This is ‘tantamount to an averment that the deviation 
—the docking being equivalent thereto—was made with the 
knowledge and privity of the owners of the Indrapura. Where 
the carrier, however, has thus deviated, being at fault, he be- 
comes an insurer of the cargo which he has,undertaken to carry, 
and, if any loss arises by reason of the fault, he cannot claim the 
benefit of the statute. Davis vs. Garrett, supra, determines the 
case by analogy. There the parties by stipulation exempted the 
carrier from loss by fire, but the court refused to give the stipu- 
lation effect, seeing that the carrier was in the wrong. The 
language of Randall, D. J., in Knox vs. The Ninetta, supra, is 
very explicit to the same purpose. I repeat it here: 

“T think [says the learned judge] the party who violates such 
a contract, and takes in additional cargo, without the consent of 


the first shipper, assumes the risk and responsibility of an in- 
surer, and should be lable for any loss that may afterward oc- 
cur.” 
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So it is said by Andrews, J., in Maghee vs. Camden & Amboy 
R. R. Co., 45 N. Y. 514, 522, 6 Am. Rep. 124:— 

“When a carrier accepts goods to be carried with a direction 
on the part of the owner, to carry them in a particular way, or 
by a specified route, he is bound to obey such direction; and, 
if he attempts to perform his contract in a manner different from 
his undertaking, he becomes an insurer, and cannot avail him- 
self of any exceptions in the contract.” 

The legal effect of these sections of the Revised Statutes is 
to read them into all contracts of affreightment, so that they 
become part and parcel of such contracts. But it was not in- 
tended, I presume, that they they should be the more operative 
while the carrier is in fault than a stipulation of the parties them- 
selves to the same effect. So that the respondent being in fault 
by a purposeful deviation, he is not in a position to invoke the 
benefit of the statute. The ordinary rule holds the- carrier re- 
sponsible for injury or loss during carriage, and he is only ex- 
empt when he can show that the loss or injury was caused by 
the act of God. But, if he is himself in fault, when the loss en- 
sues, he cannot even claim this exemption; and the case cannot 
be made stronger by the statute declaring the exemption from 
loss by fire where it is not attributable to the carrier’s personal 
negligence. In this view of the case, it would seem that the re- 
spondent is liable under the allegations of the libel. There was 
a deviation, and while the respondent was purposely at fault the 
fire occurred. If it can be shown that the fire would have oc- 
curred notwithstanding the deviation, this would be a defense. 
But the burden is cast upon the respondent to maintain that de- 
fense; or, in other words, respondent must show that his fault 
was not a contributing cause to the loss by fire. The principle 
is aptly stated by the authors of 7 American & English Encyclo- 
pedia of Law, pp..207, 208 :— 

“It is the duty of the owner of a vessel, whether a general 
ship or one chartered for the special purpose of a particular 
voyage, to proceed, without unnecessary deviation, in the course 
designated by the contract, or if no particular course is desig- 
nated, in the course customarily taken by vessels making the 
designated voyage; and the general rule is that for any loss 
sustained during an unnecessary deviation the owner of the 
cargo may recover commensurate damages. * * * It having 
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been shown that a deviation was made, and that a loss occurred 
during such deviation, or, it seems, thereafter on the voyage, 
the presumption arises that such loss was ‘caused by the devia- 
tion, and the ship ownér to escape liability must show that the’ 
loss not only might have happened, but must have happened, 
although the deviation had not been made.” 

It follows from these considerations that the exceptions to the 
libel must be overruled. 
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MISCELLANEOUS— 


RED CROSS PROTECTIVE SOCIETY VS. WAYTE.* 
(United States Circuit Court of Appeals. Third Circuit.) 


GENERAL MANAGER—MUTUAL BENEFIT INSURANCE—AU- 
THORITY. 

Where the constitution and general laws of a fraternal beneficial society 
provided that the supreme general manager should have charge of 
the agency force and should hire and appoint the agents and attend 
to the organization of different lodges, subject to approval of the 
board of trustees, such manager, without the approval or knowl- 
edge of the board of directors, had no authority to employ an at- 
torney to secure control of a New York corporation with power 
from that state to issue endowment policies to its members. 

{For other cases, see Insurance, Dec. Dig. § 695.] 


* Decision rendered, July 1, 1909. ‘171 Fed. Rep. 643. 
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EDITORIAL 


AMoncG the cases contained in this month’s issue, are several 
which have not heretofore been published. First among these 
stands the case of the King v. Willis Faber & Co., reported on 
Page 1213, in which the Court, in its opinion, holds Lloyd's 
London answerable to actions at law commenced on this side of 
the ocean. It has long been considered as settled that Lloyd’s 
London could not be sued except in England and the doctrine, 
here laid down, is all the more interesting in view of the action 
recently taken by a firm of New York attorneys, who attached 
funds of Lloyd’s London in the hands of brokers in New York 
City. 


The contention of a number of prominent insurance attorneys 
that members or underwriters of an American Lloyd, can be held 
jointly, as well as severally, and that funds of the Lloyd’s can be 
made to answer for its indebtedness, is, to an extent, sustained 
in the case of Keuthen v. Bremer, reported on page 1223 herein. 


The tendency of brokers of a certain class to risk the interest 
of the insured by supplying them with policies of disreputable 
and financially irresponsible companies, is likely to receive a de- 
cided setback when the case of Fries-Breslin v. Wm. Bergen and 
John Snyder, is widely read and fully comprehended. While in 
this case it is true that the decision freed the defendants, who are 
brokers, from any responsibility, yet in doing so it firmly estab- 
lishes the doctrine that a broker, acting under the usual general 
authority, ‘‘must place and keep placed such insurance, as he is 
instructed to secure on the property of the assured, in REPUTABLE 
companies of GOOD STANDING and at reasonable rates”. The use of 
the words ‘‘REPUTABLE COMPANIES” may have more impor- 
tant bearing on the business of insurance as carried on by brokers 
in this country, than anyone at present appreciates. 
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London could not be sued except in England and the doctrine, 
here laid down, is all the more interesting in view of the action 
recently taken by a firm of New York attorneys, who attached 
funds of Lloyd’s London in the hands of brokers in New York 
City. 


The contention of a number of prominent insurance attorneys 
that members or underwriters of an American Lloyd, can be held 
jointly, as well as severally, and that funds of the Lloyd’s can be 


made to answer for its indebtedness, is, to an extent, sustained 
in the case of Keuthen v. Bremer, reported on page 1223 herein. 
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lishes the doctrine that a broker, acting under the usual general 
authority, ‘‘must place and keep placed such insurance, as he is 
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COURT OF APPEALS OF GEORGIA. 


VEAL 
v8. 


SECURITY MUT. LIFE INS. CO. (No. 1,850.)* 


LIFE POLICY—PREMIUM—WAIVER OF PUNCTUAL PAY- 
er CASH—FAILURE TO PAY PREMIUM NOTE— 


If the holder of a policy of life insurance sends to the company on the 
day the premium is due a check in payment thereof, and, when the 
check is presented at bank, payment is refused because of lack of 
funds to the credit of the drawer, the company, although it has de- 
livered the premium receipt to the insured, may, by taking the 
proper steps, repudiate the transaction for the legal fraud resulting 
from the insured’s having sent a check without having in bank the 
funds to meet it, and may enforce a lapse of the policy for nonpay- 
ment of premium. But if the company, in such a case, after notice 
that the check has been dishonored, retains it, and, instead of re- 
pudiating the transaction by returning the check and demanding 
back its receipt, insisted upon the insured’s paying it after the date 
on which the policy would otherwise have lapsed, a waiver of the 
punctual payment of the premium in cash results. If he insurance 
company accepts and retains a note, check, or other interest bearing 
obligation for the premium, the policy will not be held to be lapsed 
or forfeited for nonpayment of premium even though the note or 
other obligation is not paid at maturity, unless there is an express 
provision in the policy providing that a failure to pay any such ob- 
ligation at maturity shall result in a lapsing or a forfeiture of the 
insurance. Prima facie the liability to pay interest is regarded as 
the only, penalty for failure to meet at maturity an ordinary indebt- 
edness. 


{For other cases, see Insurance, Cent. Dig. §§ 897, 1056, 1058-1069; Dec. 
Dig. §§ 349, 392.] 


LIFE POLICY—LAPSE—O PTIONS—BENEFICIARY—RIGHT TO 
EXERCISE—TIME OF ESSENCE OF CONTRACT. 


Where a policy of life insurance provides that after three full premiums 
have been paid, if the policy should lapse for nonpayment of a sub- 
sequent premium, the insured should have the privilege within six 
months thereafter of surrendering the policy, and taking his choice 
of a sum of money in cash, or a paid-up life policy for a slightly 
larger sum or extended insurance for the full face of the policy for 
a stated term of years (the exact figures being set out in a table an- 
nexed), held (a) that the privilege so extended the insured is not a 
mere gratuity personal to the insured alone, but is a property right 
which on his death may survive to his beneficiary; (b) that, so long 
as the person insured lives, time is of the essence of the contract, 
and his choice as to which option he will take must be exercised 
within the six months after a lapse occurs, or it is ended as to him 
and as to the beneficiary, but, if he dies after a lapse and before the 


% Decision rendered Oct. 8,1909. 65S. E. Rep. 714. Syllabus by the Court. 
VoL. XXXVITI.—79. 
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expiry of the six months, time is no longer of the essence as against 
the beneficiary; (c) that provisions of the policy relating peculiarly 
to the continuation of the insurance risk are inapplicable and imma- 
terial when the policy has been converted into a death claim by the 
insured having died: (d) that, upon the death of the insured within 
six months of a lapse (in a case when the extended insurance would 
have run beyond that period), the beneficiary is entitled to hold and 
sue upon the original policy as a death claim against the company 
for the full amount of its face value. 


[For other cases, see Insurance, Cent. Dig. § 934; Dec. Dig. §§ 364, 366.] 


Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by M. J. Veal against the Security Mutual Life Insur- 
ance Company. Judgment for defendant ,and plaintiff brings er- 
ror. Reversed. 

On October 29, 1900, the insurance company issued its twenty 
annual payment life policy insuring the life of John B. Veal in 
favor of his wife, the plaintiff. In the face of the policy it was 
provided that the requirements and provisions contained in the 
pages which followed were conditions precedent, and were ma- 
terial parts of the policy. One of the privileges so included in 
the terms of the policy is contained in the following language: 
“Privileges: That upon surrender of this policy while it is in 
force, or within six months after it may have lapsed, provided 
premiums have been paid for at least three full years of insur- 
ance, the company will give the insured the choice of either a 
cash value, extended insurance for the full face of the policy, or 
a paid-up life policy at the time of the lapse, as fixed in the 
following table. The amount of cash value, paid-up insurance, 
or the time the insurance will be extended, shall be based upon 
the number of full years” premiums that have been paid.” By the 
table which is set out in extenso the insured would have been 
entitled to demand in case of a lapse at the end of the sixth year 
$84 in cash, a paid-up policy for $300, or extended insurance for 
eleven years and two months. One of the provisions of the 
policy is as follows: “That to continue this policy in force sub- 
sequent premium payments of forty-four dollars and ninety 
cents each shall be made to the company, at its home office, on 
or before the 29th day of October in every year for a period of 
nineteen years.” Also: “If any premium shall not be paid on or 
before the date when due, this policy shall be null and void, ex- 
cept as hereinafter provided.” The policy allowed thirty days of 
grace for the payment of premium. 

There is no contest over the proposition that six annual pre- 
miums were regularly paid. On November 28, 1906, within the 
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period of grace allowed for the payment of the seventh premium, 
Mr. Veal sent to the company’s authorized agent in Atlanta a 
check for the premium, and the company’s formal premium re- 
ceipt was sent him. When the check was presented at bank, it 
was protested for lack of funds to the credit of the drawer. On 
December 3, 1906, a date on which the right to pay the premium 
under the provisions of the policy as to thirty days of grace no 
longer existed, the assistant cashier of the insurance company 
wrote Veal as follows: “Your check for $33.68, dated Novem- 
ber 28th, drawn on the First National Bank of Moultrie, Ga., 
which you sent in to pay premium due October 29th, was duly 
placed by us for collectién in our collection bank and they re- 
turned the same to us to-day protested, and we have had'to pay 
them $33.68 plus $1.50 protest fee, making a total of $35.18, for 
which you will please send us by return mail New York ex- 
change or money order. When this is done we will return to 
you the protested check.” Veal replied on the néxt day, stat- 
ing that he had been out of town, and asking that the check be 
presented at bank again, and Stating, further, that it would be 
paid together with the protest fee. On December 7th the as- 
sistant cashier replied saying that the check had been sent to 
the bank again and asking him to call there and pay it. On De- 
cember 26th the cashier wrote Veal another letter, telling him 
that his policy had lapsed for failure to pay the premium due 
October 29th but stating that they would be glad to entertain 
an application from him for reinstatement according to a blank 
inclosed. It appears that the foregoing constituted the entire 
correspondence on the subject and that the check was not paid 
when it was sent back to the bank on December 7th but had 
been sent to the home office of the insurance company, where it 
was retained at the time suit was brought on the policy. Veal 
died on March 25, 1907. On March 30th a friend of the family 
of the deceased wrote the company, stating that at the request 
of the family he was asking for blanks on which to make proofs 
under the policy. The company replied on April 2d, stating that 
Veal was not insured in the company; that his policy had lapsed. 
At the conclusion of the evidence, the judge directed the jury to 
find in favor of the defendant. 


MoorE & Pomeroy, for Plaintiff in Error. 
ANDERSON, FELDER, ROUNTREE & WILSON, for Defendant in 
Error. 
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POWELL, J. (after stating the facts as above). 

Upon two distinct grounds we think that the trial court erred 
in deciding that the insurance company was not liable on the 
policy. In the first place, at the time the insured died the com- 
pany held in its possession, without ever having previously of- 
fered to surrender it, except on condition of its payment, the 
insured’s check for the last premium due under the policy. This 
check was the insured’s fixed, certain, and unconditional prom- 
ise to pay the sum named therein, bore interest at the rate of 7 
per cent per annum, was enforceable against him by suit at any 
time within six years, and was secured by a lien on the proceeds 
of the policy. The insurance company’s only right to hold it 
grew out of the fact that it was tendered in payment of the pre- 
mium, due October 29, 1906. If it did not operate to pay the 
premium, or to-create a waiver of a punctual payment thereof in 
cash, the company had no right to retain the check or to de- 
mand payment of it from the insured. If the right of the insured 
to pay the annual premium were such an existing indebtedness 
against him that the company could have enforced payment oth- 
erwise than by his voluntary compliance, then the taking of the 
check would not, in the absence of an agreement to the contrary, 
have amounted to a payment of the indebtedness, for in the case 
of an existing indebtedness checks are not payment until they 
themselves are paid, unless there is an agreement otherwise. 
Civ. Code 1895, § 3720; Hall’s Cotton Gin Co. vs. Black, 71 Ga. 
450. Where a check or promissory note is given for a pre-ex- 
isting debt, the transaction is not, however, wholly without le- 
gal incidents and effects. Payment is not necessarily effectuated, 
but the creditor holds additional evidence that there is an indebt- 
edness, and, further, the rate of interest may be changed, and the 
time of the maturity of the debt may be extended. In case there 
is no pre-existing debt, and the transaction between the parties 
is one that would otherwise be on a cash basis, and one party 
tenders a check and the other takes it and retains it, even after 
notice of dishonor, the necessary legal effect is that the check is 
held in lieu of cash. It is readily conceivable that in many cases 
a creditor having the privilege of accepting the cash only would 
prefer to hold the debtor’s check (his promissory writing bear- 
ing 7 per cent interest) to rescinding the trade. In the case at 
bar, so long as the insurance company held Veal’s check, he 
was absolutely liable to them for the principal and interest on it. 
How could the company consistently retain this liability against 
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him, and still insist that his policy was void because the premium 
had not been paid in cash? It is important, too, to note that the 
policy contained no provision making the failure of the insured 
to pay at maturity any note or check taken in lieu of cash a 
ground of forfeiture. Compare McAllister vs. New England 
Ins. Co., 101 Mass. 558, 3 Am. Rep. 404. The fact that it bore 
interest and was secured by a lien on the proceeds of the policy 
is not without significance. See Arnold vs. Empire Mutual Life 
Ins. Co., 3 Ga. App. 685 (2a), 703, 60 S. E. 470; Ins. Co. vs. 
Bowes, 42 Mich. 19, 51 N. W. 962. 

We fully recognize that from the very nature of the transac- 
tion insurance companies must have the right to insist upon the 
prompt payment of premiums, and, if they desire to do so, to 
insist that they be paid in cash. We have no inclination to dis- 
agree with the proposition announced by Mr. Justice Bradley in 
the Statham Case, 93 U. S. 30, 23 L. Ed. 789, and often quoted 
in other insurance cases, that: “It must be conceded that 
promptness of payment is essential in the business of life insur- 
ance. All the calculations of the insurance company are based 
on the hypothesis of prompt payments. They not only calculate 
on the receipt of the premiums when due, but upon compound- 
ing interest upon them. It is upon this basis that they are en- 
abled to offer assurance at the favorable rates they do. For- 
feiture for nonpayment is a necessary means of protecting them- 
selves from embarrassment. Unless it were enforceable, the 
business would be thrown into utter confusion.” On the other 
hand, we recognize that well managed insurance companies do 
not depend to any large extent upon forfeitures and lapses for 
the successful operation of their business; that it is frequently 
to their interest to waive forfeitures and to make advances to 
their policyholders in order to discourage the discontinuance of 
the payments of premiums; also, that they must earn interest 
on their funds; and that an interest bearing indebtedness held 
against a policyholder secured by a lien on the proceeds of a 
policy which has an accumulated reserve to its credit is fre- 
quently a desirable investment. They have the right to insist 
‘that the premium be paid punctually in cash, but they have the 
right to waive this requirement and to extend payments, and to 
take notes or checks in lieu of cash; and when they accept the 
insured’s obligation to pay, instead of insisting on the payment 
in cash, a waiver results, and they can no longer say that the 
premium has not been paid. This proposition is well recognized, 
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but those caring to look up the authorities will find them well 
selected in the Arnold Case, 3 Ga. App. 685, 60 E. E. 470. 

We would not be understood as saying that if a policyholder 
sends a check in payment of his premium, and the company 
merely sends the check for collection, a payment of the premium 
results from this alone if the check is dishonored. Commercial 
usage is to the contrary. If, when the company in the present 
case discovered that the check had been dishonored, it had with- 
in a reasonable time tendered the check back to the insured, it 
could justly have insisted that the policy had lapsed. It is no 
reply to say that the insured held the premium receipt. There 
should have been a tender of the check with a demand for the 
return of the receipt. The receipt was only prima facie evidence 
of payment. But in this case the company allowed the insured 
to retain the premium receipt, and, even after the thirty days of 
grace had expired, demanded, not a rescission of the transac- 
tion and a return of the receipt because of the nonpoyment of the 
check by the bank, but that the insured pay the check itself. It 
is plain from the correspondence that the company, through its 
cashier, even after the policy otherwise would have been lapsed, 
was treating the check as a valid enforceable liability against the 
insured. Having done so, the company’s redress thereafter was 
by a suit on the check or by holding it as a charge against the 
proceeds of the policy, and not by treating the policy as lapsed. 

2. But, for another reason, the insurance company should 
have been held liable on the policy. Conceding for the sake of 
argument that the policy lapsed for the nonpayment of premium 
due October 29, 1906, the six months within which the insured 
might exercise the choice given by the policy of taking cash, a 
paid-up policy, or extended insurance had not expired when the 
insured died on March 25, 1907. Our attention has been chiefly 
invited by the briefs to the disagreement existing among the 
several American courts as to whether time is of the essence as 
to the surrender of the policy, and a demand of the cash, or paid- 
up policy, or extended insurance as the case may be, and as to 
whether the option given can be exercised after the time named 
in the policy, in this case six months, but we have no direct con-. 
cern with that question. Those desiring to investigate it can 
look with profit to the case of Lenon vs. Mutual Life Ins. Co., 
80 Ark. 563, 98 S. W. 117, and the monographic note appended 
to the report of it in 8 L. R. A. (N. S.) 193. This is a different 
case. The insured died and the policy became a death claim be- 
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fore the six months expired. The fatal denouement came be- 
fore the day of choice was ended, and stripped the matter of all 
opportunity for choice; for what sort of an election is there as 
to whether one will take $84 cash, $300 paid-up insurance, or 
$1,000 (and increments) extended insurance, when the insured 
is dead and the policy is a death claim? To speak of choice or 
election under such circumstances is to indulge in utmost ab- 
surdity. 

The contention of the insurance company is that, the policy 
having lapsed for nonpayment of the annual premium, it was 
dead and subject to revival only upon strict compliance by the 
insured personally with the prerequisites prescribed in the policy ; 
that an affirmative express election between the options was in 
all events necessary; that no one but the insured himself could 
elect, and that, he having died without expressing a choice, all 
rights under the policy were forever ended; that an express 
surrender of the policy was also a vital and indispensable condi- 
tion; that all of these things must have been strictly and literally 
done within six months, for that as to all of them time was of 
the essence. Such language as that found in this policy and 
quoted in the statement of facts is not ordinarily adequate to 
invest a contract with any such harsh incidents; and it would be 
just to indulge so strict a construction as that contended for only 
where the circumstances are such that to give the language a 
more liberal construction would bring about results not fairly 
within the contemplation of the parties. Let us look to the na- 
ture of the transaction itself for light as to the meaning of the 
provisions of the contract. In the first place the privileges ac- 
cruing to the insured in the event of his failure to pay the pre- 
mium promptly were not a mere gratuity tendered him by the 
company out of excess of liberality. The company had been 
collecting out of him and holding in reserve against the 
maturity of his policy a sum of money in excess of 
what would have been the actual cost of carrying the risk 
of his dying during the particular term of years throughout 
which the premiums had been paid. This reserve was fairly his, 
and the insurance company held it in the nature of a trust fund 
for him. If it became forfeited to the company for any reason, 
the company had that much of his money without having given 
him anything in return. The law of the state where this com- 
pany had its home office forbade the absolute forfeiture of this 
reserve, as the result of the mere failure of the insured to pay 
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the annual premium and the privileges stipulated in this policy 
merely represent options which the law itself required the com- 
pany to give the insured as a quid pro quo for his money which 
they held in the nature of atrust. There is no reason, therefore, 
why the option should be construed as having been a privilege 
so peculiarly personal to the insured that it could have been ex- 
ercised by him alone, and not also by the beneficiary, who, by 
reason of the death, succeeded to all survivable rights conferred 
by the policy. 

Since two of the privileges related to insurance and since the 
hazard which arises from, an uncertainty as to the time when 
the particular death will happen is the controlling factor in in- 
surance, it became necessary for the company to fix a time with- 
in which the choice among the options conferred by the policy 
should be exercised. The policy fixed the time at six months 
from the date of the lapse—a very reasonable period. “Time is 
not generally of the essence of a contract; but by express stipu- 
lation or reasonable construction it may become so.” Civ. Code 
1895, § 3675, par. 8. There is no express stipulation in this con- 
tract making time of the essence, but we think that reasonable 
construction would require a holding that, if the insured had 
survived the lapse for more than six months, his right of choice 
would have expired. See Knapp vs. Ins. Co., 117 U. S. 411, 6 
Sup. Ct. 807, 29 L. Ed. 960. Whether after that time it would 
have been the duty of the company to elect and to tender him 
one of the privileges is a point upon which the courts have di- 
vided ,and we are not now called upon to take sides in that con- 
troversy. The nature of the options was such in the case at bar 
that the material object, to which the parties looked in the con- 
ception of the contract would have been defeated if the insured 
could have left the insurance company in doubt beyond the six 
months as to which of them he would choose, whether he would 
take his reserve in cash, or in a small policy payable whenever 
he should die, or in a larger policy payable if he should die 
within a stipulated term of years. To this extent it would be 
fair to say that time was of the essence of the contract. 

But, as was pointed out in the Lenon Case, supra, if there is 
no option to be exercised at the end of the six months, if there 
is no election between two or more diverse hazards, but the na- 
ture of the demand upon the company -is fixed and single, it 
would be contrary to the ordinary canons of construction to hold 
time to be of the essence of the contract. When in the case at 
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bar the insured died, the demand surviving to the beneficiary 
did not partake of that diversity, and did not require that neces- 
sity for choice which existed under the three privileges open to 
the insured during that portion of the six months period as to 
which he survived. The beneficiary’s demand was fixed and 
single. She would undoubtedly demand the full amount. The 
new element which had been injected into the matter—the death 
of the insured and the end of all the uncertainty which formerly 
was involved in his expectancy of life—had produced a cancel- 
lation of all the elements of choice. A fixed unconditional right 
to demand a greater rather than a lesser sum of money in set- 
tlement of the same claim is not in the eyes of the law a case of 
choice or election. There was absolutely no reason growing out 
of this portion of the contract why the beneficiary should notify 
the company prior to the expiry of the six months period that 
she would claim the full amount. A failure to do so could in no 
wise change the nature of the demand or give one of the parties 
any unfair advantage over the other. As to this, therefore, time 
was not of the essence of the contract. Her privilege not being 
uncertain or contingent, there is no reason for construing the 
language of the contract to mean that she should exercise it 
promptly to the day or not at all. Her right was to claim money 
only, and not to exercise a choice between money and one or 
more forms of insurance. The requirement upon her was to 
treat the policy as a death claim, to make proofs within a rea- 
sonable time, and, if the company refused payment, to sue within 
the limitation prescribed in the contract. The only limitations 
as to time applicable to her were those stipulated by the policy 
as to its collection in the event it became a death claim. 

The briefs cite cases pro and con as to the effect of the limi- 
tation appearing at the beginning of the privilege clause of the 
policy “that upon surrender of this policy”, etc. None of them 
present a state of facts like this. They relate to cases where the 
insured lived. Provisions in a policy relating to the continuance 
of the insurance risk thereunder are not, in the main, further 
applicable when the policy has been converted into a death claim. 
For example, it is stated in unqualified terms as one of the con- 
ditions of the policy before us “that to continue this policy in 
force subsequent premium payments of $44.90 each shall be 
made to the company at its home office on or before the 29th 
day of October in every year for a period of nineteen years”. 
There is no express suggestion that the payment of future pre- 
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miums is to cease upon the death of the insured. Yet who would 
contend that further payments could be demanded after the 
policy became a death claim? So if the insured had desired to 
take his reserve in cash or to exchange the twenty payment 
policy for a paid-up policy, or perhaps to exchange it for a term 
policy representing the extended insurance allowed (though a 
close reading of the provison before us makes us doubt that it 
was ever intended that the insured should surrender the old 
policy and take a new one in the event he chose the option as to 
the extended insurance), a surrender of the policy would be 
proper, and, unless excused for some good reason, necessary ; 
for that is a requirement apposite to those transactions. On the 
other hand, such a requirement would be senseless after the 
policy became a death claim. We are sure the parties did not 
intend to contract for so useless and absurd a thing as that the 
beneficiary upon the death of the insured during the period in 
which the options were open should, in order to collect the full 
and highest amount any of the options would give, sit down and 
notify the company that she had chosen the option as to ex- 
tended insurance, and that she should surrender the old policy 
and demand a new one for a term of eleven years and two 
months, and then, when the company had issued a new policy on 
the life of a dead man (sic), she should make out the proofs of 
death under the new policy. The absurdity is palpable. Un- 
doubtedly the parties understood that, if the death of the insured 
occurred before the policy had been surrendered in exchange 
for the cash or a new contract, the proofs of death should be 
made under it. If this is not said in so many words, it is plainly 
to be understood from all the circumstances of the transaction. 
No other construction would be just or natural. In but few, if 
in any, contracts, of whatever character, are all the terms and 
incidents expressly set forth; but the law recognizes and en- 
forces unwritten terms understood to be a part of them from 
necessary implication. Considering the circumstances of the 
transaction, the object and nature of the contract, and the rea- 
sons inducing its several provisions we construe the provision 
before us by what we consider the implication necessary to ef- 
fectuate the true intent of the parties to mean that, if the insured 
died within six months of a lapse of the policy after three full 
premiums had been paid, it should become a death claim in fa- 
vor of the beneficiary for the full amount of the policy. Of the 
intermediate propositions which we have merged into this final 
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conclusion the only one of which we have the slightest doubt is 
the proposition that the provision of the policy conferring the 
options on the insured created such a property right under the 
contract that upon his death it survived to the beneficiary. The 
cases of Nielsen vs. Provident Assur. Society, 139 Cal. 332, 73 
Pac. 168, 96 Am. St. Rep. 146, and Wheeler vs. Connecticut Ins. 
Co., 82 N. Y. 554, 37 Am. Rep. 594, hold that the right in such 
cases survives to the beneficiary ; while the cases of Balthaser vs. 
Illinois Ins. Co. (by the Kentucky Court of Appeals, but not 
officially reported) 110 S. W. 258, apparently holds to the con- 
trary, but that is a very peculiar case on its facts. Counsel in 
their briefs have made a rather copious citation of cases, appar- 
ently supporting the pros and cons of the different propositions 
in this case, but the fact is that the language adopted in their 
policies by the various insurance companies is so diverse that 
almost every case stands upon its own peculiar facts and is in- 
capable of any great extension as precedent in other cases. The 
safest, surest guide in each case is usually an unstrained applica- 
tion of the well recognized canons of construction by which 
courts are wont to interpret contracts generally. 
Judgment reversed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


Under ordinary life insurance policies, while the insurer is bound to 
continue the contract in force according to its terms, the insured is not 
bound to perform any of the conditions, including the payment of pre- 
miums necessary to its continuance; such performance is wholly vol- 
untary. The only penalty for failure is the release of the insurer from 
its obligations. But when the insured has essayed to pay any premiums 
and his tender has been accepted, the effect is that of an agreement be- 
tween the parties that the insurance shall be continued during the term 
for which payment is made for the consideration given, and where such 
consideration is in form a promise to pay money, or a check or draft 
for the same, such promise or check becomes an obligation which may 
be legally enforced. Similarly where the policy in case of fire insurance 
is delivered and accepted the premium becomes a debt. In the case of the 
life policy, however, under the provision that it shall not take effect until 
the payment of premium has been made, the only effect of nonpayment 
is that the contract has not been completed, and in fire insurance the 
premium is not usually in practice treated as a debt, but advantage is 
taken of the cancellation clause to terminate the contract. If, however, 
the risk has not attached, no claim for the premium exists. Merchants’ 
Ins. Co. vs. Clapp, 11 Rik. Mass. 56; Taylor vs. Lowell, 3 Mass. 331; 
Cleveland vs. Fettyplace, 3 Mass. 392; North Western Mut. Life Ins. 
Co. vs. Elliott, 5 Fed. 225; Lehman vs. Clark, 174 Ill, 279; Goodwin 


vs. Ins. Co., 73 N. Y. 480. 
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The premium is not necessarily payable in cash. The acceptance of 
any equivalent by the insurer may operate as payment, such as an off- 
set held by the insured. Marsh vs. Ins. Co., 16 Fed. Cas. 815. But the 
acceptance of a check is only payment conditional upon its validity, and 
the debt thus imposed on the insured is only canceled upon its pay- 
ment. Hence the acceptance of a check where there are no funds in 
bank to meet it is not payment. Greenwich Ins. Co. vs. Oregon Imp. 
Co., 76 Iiun 194; Walls vs. Ins. Co., 114 Ky. 611. Whether, if the check 
is valid when given, a subsequent withdrawal of funds before its prompt 
presentation affects its character as payment may be questionable; that 
it does not was held in Lumberman’s Ins. Co. vs. Meyer, 61 C. C. A. 254. 
If, however, as in this case, the check is retained by the company after 
its invalidity has been discovered and no steps taken to cancel the 
contract, its conditional character as payment is waived and the insurer 
must seek his remedy in the recovery of the money as a debt. 

Whether a note given for premium will be treated as payment, and 
the insurer be confined in his remedy to a suit for recovery on it, may 
depend on the provisions of the contract and the understanding between 
the parties. In the absence of policy provisions to the contrary the 
mode of payment is immaterial and the acceptance of a note for such 
purpose by an authorized representative of the company is binding. 
Stepp vs. Ass’n, 37 S. C. 417; Union Cent. Life Ins. Co. vs. Taggart, 55 
Minn. 95. A note may operate merely as an extension of credit, and 
unless payment be demanded such credit may continue to be extended 
beyond its maturity. Citizens’ Ins. Co. vs. Schwartz, 47 N. Y. Sup. 1107. 

In this case the company by the retention of the check and demand 
for its payment waived its conditional character as payment and elected 
to treat it as a debt, for which the maintenance of the policy in force 
was the consideration. It could not, therefore, insist that the policy had 
been forfeited for nonpayment. 
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COURT OF APPEALS OF KENTUCKY. 


NEW YORK LIFE INS. CO. 


v8. 


VAN METER'S ADM’R.* 


LIFE POLICY—PREMIUMS—LOANS. 


A premium note provided for forfeiture except as to the right to the 
surrender value, or paid-up policy which might be provided for in 
the policy or by statute. Held that, the policy having provided for 
extended insurance as one of the surrender values, the nonpayment 
of the note did not bar insured’s right to extended insurance. 


[For other cases, see Insurance, Cent. Dig. § 935; Dec. Dig. § 367.] 


LIFE POLICY—FORFEITURE—“INDEBTEDNESS”. 


A policy provided that if any subsequent premium was not paid, and the 
policy was not surrendered, the insurance, after repayment of any 
“indebtedness”, would be extended without request or demand for a 
term specified in an accompanying table. A premium note provided 
that in settlement of any claim or benefit under the policy before 
the note should become fully paid the amount thereof should be 
deducted from the amount otherwise payable by the company. 
Held, that the term “indebtedness”, as used in such nonforfeiture pro- 
vision, did not include premium notes. 

[For other cases, see Insurance, Dec. Dig. § 367.] 


[For other definitions, see Words and Phrases, vol. 4, pp. 3528-3536.] 


LIFE POLICY—NONFORFEITURE—EXTENDED INSURANCE. 


A nonforfeiture provision in a policy provided that if any subsequent 
premium was not paid and the policy was not surrendered, the in- 
surance should be extended without request or demand therefor, 
for the amount of its face during he term specified in the attached 
table, payable only if the insured died within the term, and that at 
the end of which time if the insured was living the policy should 
terminate. Held that, on insured’s failure to pay a subsequent pre- 
mium he had a vested right to extended insurance, without demand 
or act on his part, in accordance with the table for a term specified 
therein. 


[For other cases, see Insurance, Dec. Dig. § 367.] 


Appeal from Circuit Court, Green County. 

“To be officially reported.” 

Action by Pilson Smith, as administrator of Ross M. Van 
Meter, against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


JAMEs H. McInTosH, WM. MARSHALL BULLITT, WILLIAM W. 
Gaunt, and Butiittr & Buiuirt, for Appellant. 
NoGGLe & GRAHAM, for Appellee. 
% Decision rendered, Sept. 22,1909. 121 S. W. Rep. 438. 
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Cray, C. 

Plaintiff, Pilson Smith, as administrator of Ross M. Van Me- 
ter, instituted this action against defendant, New York Life In- 
surance Company, to recover on an insurance policy for $1,000. 
Judgment was rendered in favor of plaintiff, subject to credit by 
$10.70 and interest, and by the amount of a note executed by 
insured, and defendant appeals. 

The policy was issued on October 6, 1898. The annual pre- 
mium thereon was $30.30, payable on the 6th day of October in 
each year thereafter. Van Meter paid the annual premium for the 
years 1898, 1899, and 1900. For the fourth annual premium he 
executed his note to appellant due in twelve months. On this 
note he paid one year’s interest in advance. For the fifth annual 
premium he paid the insurance company $8.45 in cash and ex- 
ecuted a note for $21.85, due March 6, 1903. On March 6, 1903, 
he paid on said note the sum of $10.33 and executed his note 
for $12, due in three months. Said note was not paid, and no 
further premiums were paid on the policy. On November 20, 
1903, the company wrote the following letter to Van Meter :— 

“New York, November 20, 1903. 

“Ross M. Van Meter, M. D., Greensburg, Ky.—Dear Sir: 
Default having been made in the payment of premuim and in- 
terest due on October 6, 1902, under the above policy, and de- 
fault having also been made in availing yourself of the provisions 
of the policy applicable in such event, the policy is no longer in 
force, and has been closed out on the company’s books for the 
customary cash surrender value allowed by the company under 
such policies. As shown by statement below, the balance of cash 
surrender value is $10.70, for which we hand you inclosed the 
company’s check No. 52534 to the order of Ross M. Van Meter. 
Yours truly, John C. McCall, Secretary. 

Cash surrender value 
Lien note 
Interest 


Balance 


The check inclosed in the letter was as follows: “No. 52534. 
New York, Nov 20, 1903. The New York Security & Trust 
Company, 46 Wall St. Pay to the order of Ross M. Van Meter, 
Ten 70/100 dollars in full settlement of surrender value Policy 
No. 893686. $10-70/100. F. H. Shipman, Asst. Treasurer. 
Theo. M. Banta, Cashier.” 
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Van Meter retained the check and used it to pay his hotel bill. 
After that time the company wrote him several letters, suggest- 
ing that he have the policy reinstated. 

The policy in question contains the following benefits and pro- 
visions :— 

“t, Loans—With Interest at the Rate of 5 Per Cent Per Annum. 

“The company will make advances to the insured as loans on 
this policy within the month of grace allowed in payment of pre- 
miums on application to the home office, at the third or any sub- 
sequent anniversary of the insurance, within the accumulation 
period, under the terms of the company’s loan agreement then 
in use, and the following conditions :— 

“First. That premiums have been paid in full to the time 

when the loan is made, including the premium for the entire in- 
surance year then beginning. 

“Second. That the amount loaned at any time shall be — 
as the insured may desire, not to exceed the sums shown in the 
table on the preceding page. The amount of any loan shall in- 
clude any previous loan then unpaid. 

“Third. That this policy shall be duly assigned to the company 
as collateral security for the loan, and deposited at the home 
office. A duplicate of the loan agreement, which is also a re- 
ceipt for the policy, will be furnished to the insured. 

“Fourth. That interest in advance at the rate of 5 per cent 
per annum shall be paid on all loans from the date of the loan to 
the next anniversary of the insurance, and annually in advance 
thereafter, if the loans are renewed, until they are paid off. 

“Fifth. That the loans shall be made for the period ending 
upon the next succeeding anniversary of the insurance, and may 
then be renewed simply by payment of the insurance premiums 
falling due and interest in advance, as above. Thus the loan 
may be renewed from year to year, at the option of the insured, 
until the completion of the accumulation period. 

2. Nonforfeiture. 

“This policy cannot be forfeited after it shall have been in 
force three full years as hereinafter provided :— 

“First. If any subsequent premium is not duly paid, this policy 
will be indorsed for the amount of paid-up insurance payable at 
the death of the insured ,specified in the table on the preceding 
page, less the value of any indebtednes on this policy, provided 
demand is made therefor with surrender of this policy within six 
months after such nonpayment; or, 
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“Second. If any subsequent premium is not duly paid, and if 
this policy is not surrendered as provided in the preceding clause, 
the insurance under this policy will after the repayment of any 
indebtedness, be extended without request or demand therefor, 
for the amount of one thousand dollars, during the term pro- 
vided in the table on the preceding page, payable only if the in- 
sured dies within said term. At the end of said term, if the in- 
sured is then living, this policy shall cease and determine. 

“Third. The insurance provided for in the two preceding 
clauses shall be based upon completed insurance years only, and 
shall be subject to the conditions of this policy, but without fur- 
ther payment of premiums and without loans, participation in 
surplus, or premium return.” { 

Then follow other provisions, which it will be unnecessary to 
consider. 

The table referred to in the nonforfeiture provision is as fol- 
lows :— 

“Table of Loans and of Surrender Values in Paid-Up Insurance, 
or Extended Insurance, Under the Conditions 
Specified on the Next Page. 

Surrender Values. 


At End of Loans. Paid-up Extended Insurance for 
Insurance. 1,000 for the Term of 


3rd year $41 $150 4 years, 8 months. 
4th year 57 200 7 years, 6 months. 
5th year 75 250 10 years, 4 months. 
6th year g2 300 12 years, 7 months. 

The premium lien note executed by decedent on October 6, 
1901, for $30.30, is as follows :— 

“Premium Lien Note. 

“30.30. Louisville, Ky., October 6, 1901. 

“Twelve months after date I promise to pay to the order of 
the New York Life Insurance Company, at the office of the said 
company in the city of New York, the sum of thirty and 30/100 
dollars, with interest in advance at the rate of 5 per cent per 
annum (for value received); being for premium due October 6, 
Ig0I, on policy No. 893686 issued by said company on the life 
of Ross M. Van Meter. 

“It is understood and agreed :— 

“1. That this note may be renewed, if the interest thereon 
and subsequent premiums on said policy are duly paid. 

“2. That unless said interest and premiums are duly paid, said 
policy and its accumulations shall immediately become forfeited 
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and void, except as to the right to a surrender value or paid-up 
policy, which may be provided in said policy or by the statute. 

“3. That in the settlement of any claim, or any benefit under 
said policy, before this obligation shall have been fully paid, the 
amount thereof shall be deducted from the amount otherwise 
payable by said company. 

“Signature of the person for whose benefit the insurance is 
effected :— Estate. 

“Signature of the person whose life is insured :— 

R. M. Van Meter.” 

The blue note executed by Van Meter on March 6, 1903, was 

as follows :— 


“Pol. 893686. March 6, 1903. 
“Without grace, three months after date I promise to pay to 
the order of the New York Life Insurance Company, twelve 
dollars, at Bank of Commerce, Louisville, Ky., value re- 
ceived, with interest at the rate of 5 per cent per annum. This 
note is given in part payment of the premium due 10/6/02 on 
the above policy, with the understanding that all claims to fur- 
ther insurance, and all benefits whatever, which full payment in 
cash of said premium would have secured, shall become imme- 
diately void and be forfeited to the New York Life Insurance 
Company if this note is not paid at maturity, except as other- 
wise provided in the policy itself. 
“$12.00. Name: Ross M. Van Meter. 
“Address: Greensburg, Ky.” 


The provisions of this note are the same as those contained in 
the blue note for $21.85 executed October 6, 1902. 

It is the contention of counsel for appellant (1) that the ac- 
ceptance of the check for $10.70 by Dr. Van Meter was a full 
and complete settlement of all his rights under the policy of in- 
surance; (2) that Dr. Van Meter used the reserve on his policy 
for the purpose of paying premiums, and, having applied the re- 
serve in that way, he could not afterward apply it to the purchase 
of extended insurance; that being the case, the policy was not 
in force at the time of his death. We will first discuss the sec- 
ond proposition, 

In the case of Drury’s Adm’x vs. New York Life Ins. Co., 115 
Ky. 681, 74 S. W. 663, 25 Ky. Law Rep. 68, 61 L. R. A. 714, 103 
Am. St. Rep. 351, the policy of insurance was almost identical 


with the policy involved in this action. The premium note ex- 
VoL, XXXVIII.—80. 
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ecuted by Drury was identical in terms with the premium note 
executed by Dr. Van Meter. Drury had paid three annual pre- 
miums on his policy. He then executed a premium note for the 
fourth annual premium. He failed to pay the principal or in- 
terest on the note at its maturity, and also failed to pay any part 
of the premium of $29.70 for the ensuing twelve months. In that 
case it was the contention of the company that Drury was en- 
titled only to a paid-up policy; that by the execution of the pre- 
mium note and his failure to pay the interest thereon and the 
succeeding premiums he had forfeited his right to extended in- 
surance. In discussing this question this court said: “It will 
be observed that extended insurance for the full amount of the 
policy is one of the surrender values expressly provided for, and 
the only one which, under all conditions, is not-forfeitable. Paid- 
up insurance is also a surrender value, but, to enable the insured 
to take advantage of this provision, the policy requires that the 
insured should within six months after failure to pay a premium 
surrender his policy and demand paid-up insurance. If the con- 
tention of the company is a sound one, the effect of the failure 
of the insured to pay the interest and premium note at maturity 
is to exactly reverse these conditions of the policy. In other 
words it forfeits automatically the provision for extended insur- 
ance, and revives the provision for a paid-up policy, which had 
been forfeited by the assured’s failure to make demand therefor 
and surrender his policy within six months. The law does not 
favor forfeitures, and will not assume that the assured intended 
by the execution of the note of July, 1900, to forfeit the right to 
extended insurance, which he had already acquired by the pay- 
ment of three annual premiums on the policy. The only reason- 
able construction which can be put upon the language 
of the policy and note is that, on the forfeiture of the 
policy by the nonpayment of interest assured forfeited all 
right to further participate in accumulations to receive dividends 
to be reinstated after the lapse of the policy, etc.; but did not 
surrender his right to extended insurance for the term earned 
by the premiums paid. Nor can we doubt that, if the insured 
had made a demand for paid-up insurance at the time of his 
default in the payment of the premium note and interest, the 
company would have been prompt to claim that he was not en- 
titled to a paid-up policy, as he had failed at the proper time to 
make demand therefor, but only to such extended insurance as 
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his interest in the policy would purchase after the payment of 
his indebtedness to the company.” 

But counsel for appellant contend that the reserve on the 
policy was used for the purpose of paying premiums, and that 
the insured was entitled to extended insurance only after the 
payment of any indebtedness. Conceding the proposition that 
the reserve could not be used for paying premiums and then for 
the purpose of purchasing extended insurance, the question 
arises: Was the reserve on the policy under discussion used for 
the purpose of paying premiums? Dr. Van Meter did not se- 
cure a loan on his policy and assign the policy to the company. 
If he had, he would have paid the fourth premium instead of 
executing his note therefor. The reserve was sufficient, after 
the payment of three premiums, to extend the policy for a 
period of four years and eight months; and yet, if appellant’s 
position be correct, it was only sufficient to purchase extended 
insurance for two years at the most. But it is insisted that ex- 
tended insurance is available only after the payment of any in- 
debtedness against the policy. For the purpose of determining 
whether the indebtedness referred to covers a premium note, 
we have but to consider the terms of the note itself. The sec- 
ond provision of the note provides for a forfeiture except as to 
the right of a surrender value or paid-up policy, which may be 
provided in said policy or by statute. One of the surrender 
values referred to is extended insurance. Therefore the note 
was given with the distinct agreement and understanding that 
its nonpayment did not affect the insured’s right to extended in- 
surance. Furthermore, the third provision of the note pro- 
vided that, in the settlement of any claim or any benefit under 
the policy before the note should become fully paid, the amount 
thereof should be deducted from the amount otherwise payable 
by the company. Thus it will be seen that the term “indebted- 
ness”, used in the second of the nonforfeiture provisions, was 
not intended to cover premium notes. Of course, the company 
might have provided for extended insurance after the payment 
of any indebtedness, including premium notes, loans on the 
policy, etc.; but we have no such case here. The very terms of 
the note itself show that it was to be deducted from the amount 
otherwise payable by the company and was not considered such 
an indebtedness as would preclude the insured from obtaining 
extended insurance. Dr. Van Meter had a vested right to ex- 
tended insurance for four years and eight months. The reserve 
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on his policy was not used for paying premiums. He did not 
forfeit his right to extended insurance by executing premium 
notes which were not paid. We therefore conclude that appel- 
lant’s contention on this point is without merit. 

We next come to the plea of accord and satisfaction. It is 
the contention of appellant that the acceptance of the check for 

$10.70 and the appropriation of the money by Dr. Van Meter 
‘ to his own use present a case of accord and satisfaction, and pre- 
clude his administrator from recovering on the policy. Appel- 
lee defends against this plea by charging that Dr. Van Meter 
was not at the time of the alleged settlement in fit mental condi- 
tion to transact business. Upon this point the proof for appel- 
lee is to the effect that for several days prior thereto and at the 
time of the accepance of the check Dr. Van Meter had been on 
a protracted spree, and that his mind was not in a condition to 
know and appreciate his rights. On the other hand, the wit- 
nesses for appellant declare that his mind was perfectly clear, 
and that he was capable of attending to business. In this con- 
nection we may say that a simple computation, based upon tne 
policy itself and the payments made thereon, shows, first, that 
the extended insurance value of the policy was sufficient to ex- 
tend the policy beyond the time of Dr. Van Meter’s death; sec- 
ond, that the cash value of the policy was more than twice $10.- 
70, the amount claimed by appellant to be the cash value and sent 
by it to Dr. Van Meter. Furthermore, the policy itself does not 
provide for a cash settlement. The only two settlements pro- 
vided for by the policy are paid-up insurance or extended insur- 
ance. Not having applied for paid-up insurance within six 
months after the default in the payment of premium, Dr. Van 
Meter was by the terms of the policy entitled, without demand 
or request therefor, to extended insurance in accordance with 
clause two of the nonforfeiture provisions. The rule in regard 
to accord and satisfaction is that it is only in cases where the 
amount due is in dispute or unliquidated that the acceptance of 
a less sum than is due precludes a recovery of the balance. 
Cunningham vs. Standard Const. Co. (Ky.) 119 S. W. 765. In 
this case there was nothing in dispute. Both the extended in- 
surance value and the cash value of the policy were fixed. The 
appellant paid Dr. Van Meter only a little over one-third of the 
cash value of his policy. Certainly the acceptance of this sum 
did not constitute accord and satisfaction. 

But it may be contended that the acceptance of the check was 
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at least an election to accept a cash settlement, and that all his 
administrator is now entitled to is the balance of the cash sur- 
render value due at the time of the alleged settlement. There 
might be some merit in this contention if it appeared that the 
insured, with full knowledge of his rights, elected to settle on a 
cash basis. In nearly every case all the facts with reference to 
the value of an insurance policy are peculiarly within the knowl- 
edge of the company. The company should therefore deal with 
its policyholders in perfect good faith. In this instance the com- 
pany did not notify Dr. Van Meter that the value of the policy 
in extended insurance was so much, while its cash value was so 
much. On the other hand, it simply notified him that he had 
failed to avail himself of the provisions of his policy and it was 
therefore no longer in force and had been closed out on the 
books of the company. Accompanying the letter was the check 
for $10.70, stating that it was in full of the cash surrender value 
of the policy. As a matter of fact, Dr. Van Meter did not fail 
to avail himself of the provisions of the policy. At the time of 
the alleged settlement he was entitled, without demand or re- 
quest therefor, to extended insurance which would have carried 
the policy beyond the day of his death. Here, then, the com- 


pany, whether knowingly or by mistake, actually misled the in- 
sured as to his rights under the policy; and that, too, at a time 
when he in the opinion of many witnesses was incapable of at- 
tending to business. We therefore conclude that a settlement 
made under such circumstances should not be upheld in whole 
or in part. 

Judgment affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL 


The apparent difficulty in appellant’s case here was that the inten- 
tion of the company was not clearly expressed in the contracts between 
the parties. What the company sought to avoid was carrying the risk 
on an unsecured acknowledgment of indebtedness. So far as a cash 
reserve existed in its hands to the credit of the policy this could be 
applied to the purchase of extended insurance or of a paid-up policy 
without affecting the mathematical security of the company. But when 
a note had been accepted in part payment of the premium this obligation 
represented cash that would otherwise have been in the reserve. On 
familiar actuarial principles, therefore, the deduction of any indebted- 
ness is a condition precedent to the determination of the actual funds 
in the hands of the company applicable to the purchase of extended 
insurance. If such note be treated as part of the reserve in the hands 
of the company for such purpose, and the insured should survive the 
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extended term, the company would grant insurance on the credit of an 
unsecured note against which no recovery could be had. Since the 
period for which such extensions can be granted was actuarially deter- 
mined according to the actual reserve assumed to be in the hands of 
the company it is obvious that it could not without loss undertake to 
carry the risk for the full amount dependent on the ultimate deduction 
of the note with interest upon the settlement of the claim. Such de- 
ductions would apply only to those policies which became claims within 
the stipulated time. 

The difficulty in the present case seems to have been that the com- 
pany in its notes and policy provisions failed to properly express the 
intention and a strict construction of these instruments as framed led 
to the interpretation placed on them by the court. The question may 
be suggested as to how far the actuarial. principles involved were en- 
titled to consideration in their construction. 


——-—— $e@—____—_—_- 


° 


SUPREME COURT OF NEW YORK. 


SPECIAL TERM, NEW YORK Country. 


RUSSELL 
vs. 


PITTSBURGH LIFE & TRUST CO., ET aAL.* 





RECEIVERS—APPOINTMENT. 


Where the State Superintendent of Insurance has taken possession of 
the assets of an insurance company, no receiver will be appointed 
unless the conditions are changed. 


{For other cases, see Insurance, Dec. Dig. § 50.] 





Action by William Hepburn Russell against the Pittsburgh 
Life & Trust Company and another. Supplemental memo-. 
randum on settlement of order based on former opinion, 62 
Misc. Rep. 403, 115 N. Y. Supp. 950. Engrossed copy of order 
to conform with one prepared by court ordered submitted. 


FRANK E. ‘CARSTARPHEN (Wm. Hepburn Russell, of counsel), 
for Plaintiff. 

Henry A. RuBINo, for Defendant, Pittsburgh Life & Trust Co. 

PARKER, HatcH & SHEEHAN (Hon. E. W. Hatch, of coun- 
sel), for Defendant, Washington Life Ins. Co. 


* Decision rendered, March, 1909. 118 N. Y. Sup., 968. 
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ERLANGER, J. 

Upon the settlement of the order based on the former opinion 
filed by the court there were present, in addition to the attorneys 
for the respective parties, the Attorney General and the Super- 
intendent of Insurance, both in person, who presented to the 
court a condition of affairs brought about by them: because of 
such opinion (62 Misc. Rep. 403, 115 N. Y. Supp. 950) as to per- 
suade the court to file this supplemental memorandum. In the 
opinion so filed the court stated that it “hesitated long before 
concluding to appoint receivers and to find a way to limit the 
relief to an injunction to restrain the removal of the property 
pendente lite”, but the necessity of having receivers to take pos- 
session of the property was indicated in order to maintain the 
status quo. The gravity of the situation, as it existed when the 
motion was argued, was recognized by the former Superintend- 
ent, Kelsey, as well as by the present Superintendent, Hotchkiss ; 
the latter stating to the court that he agreed with it in the main, 
“that is, as the facts were when presented”. Immediately upon 
entering office, he united with the Attorney General in an effort 
to place the assets of the Washington company in a condition 
so as to avoid the dangers indicated by me. Their joint effort 
resulted in the defendants delivering into the custody and placing 
under the sole control of Superintendent Hotchkiss the vast 
assets embraced in the merger contract of December 29, 1908, 
so absolutely and effectively as to clothe him with substantially 
all the powers of a common-law receiver pending the final deter- 
mination of the question of the validity of the said contract. 
Under the insurance law, the Superintendent could not be ap- 
pointed a receiver eo nomine. Were he eligible, this court would 
have promptly named him. The same result, however, has been 
in effect accomplished by the arrangement referred to, whereby 
the views expressed by me to conserve the estate and avoid a 
multiplicity of suits have been carried out. The object sought to 
be achieved by the motion which was granted was to assure pro- 
tection to the policyholders pending the trial, and surely no per- 
son could be named who would inspire more confidence in the 
policyholders and more securely protect their interests than the 
Superintendent of Insurance of the state of New York, espe- 
cially in view of his statement made in open court that he will not 
declare the so-called merger contract to be valid. The approval 
or disapproval of the agreement of February 23, 1909, is not 
before me. The court has simply before it a condition brought 
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about by the state officers to meet the opinion heretofore filed 
by me (62 Misc. Rep. 403, 115 N. Y. Supp. 950), which con- 
vinces me that there is now a custodian who may be safely 
trusted with preserving the status quo. The plaintiff seems to 
feel, as does the court, that the policyholders are now secured 
against an unlawful removal or dissipation of the assets, but his 
counsel contended, when the present arrangement was effected, 
that he should be assured that this condition will continue until 
the final determination of this action. The policyholders should 
feel secure in the knowledge that the condition referred to when 
this motion was decided shall not re-occur, and, therefore the 
defendants should, by appeal or otherwise, be obliged to have 
the important question involved finally determined in this ac- 
tion without unnecessary delay; and, if there shall be a change 
in the conditions from those now present so that the danger to 
the rights of the policyholders heretofore existing shall re- 
appear, the right is reserved to the policyholders to have the 
receiver appointed, as directed by me, and the order should so 
provide. The amendment to the prayer of the complaint asked 
for cannot be granted on the settlement of this order. The 
plaintiff, however, has his remedy by motion, if his time to 
amend as of course has expired. Nor can any new affidavits sub- 
mitted on the settlement be considered. 

Submit engrossed copy of order to conform with the one pre- 
pared by the court. 





Richey vs. Union Cent. Life Ins. Co. 


SUPREME COURT OF WISCONSIN. 


RICHEY 
v8. 


UNION CENT. LIFE INS. CO.* 


EMPLOYMENT OF AGENT—BREACH OF CONTRACT—LOSS 
OF FUTURE PROFITS. 


Plaintiff contracted to act as defendant insurance company’s district 
agent for ten years, and invested his money in the business, and re- 
organized it during the first two years, with a view to enlarging it 
during the rest of the contract period. The evidence showed the 
améunt of the business done the first two years, and that the pros- 
pects for doing a future business were good, and that in all rea- 
sonable probability he would have done an increased business dur- 
ing the succeeding eight years if defendant had not terminated the 
contract. Held, in an action for its breach, that future loss of profits 
from the contract were shown with reasonable certainty, so that 
plaintiff could recover therefor. 


[For other cases, see Insurance, Cent. Dig. § 115; Dec. Dig. § 85.] 


EMPLOYMENT OF AGENT—BREACH OF CONTRACT—RE- 
DUCTION OF DAMAGES—MONEY EARNED—OUTSIDE 
EMPLOYMENT. 


Where defendant discharged plaintiff as district insurance agent, em- 
ployed for a term of years, so as to destroy the business plaintiff 
had built up, defendant was not entitled to set off what plaintiff had 
earned by other employment after defendant’s breach, against dam- 
ages for future profits. 


[For other cases, see Isurance, Cent. Dig. § 115; Dec. Dig. § 85.] 


Appeal from Circuit Court, Chippewa County; A. J. Vinje, 
Judge. 

Action by T. H. Richey against he Union Central Life Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 

About December 1, 1905, the defendant contracted to employ 
the plaintiff for ten years as a district agent in several of the 
counties in the northern part of the state, for the sale of life in- 
surance on commission. Plaintiff entered upon the perform- 
ance of the contract, devoted himself to the work of building up 
a business, and expended his earnings in furtherance thereof. 
About January 1, 1908, the defendant, claiming that it was com- 
pelled in the interest of its policyholders, because of the oppres- 
sive laws of Wisconsin, to withdraw from the state and cease 
to do business here, canceled its contract with the plaintiff, and 
” # Decision rendered, Oct. 26,1909. 122 N.W.Rep.1030. . 
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discharged him from its employ. Plaintiff brought action 
against the defendant, setting up two causes of action: (1) For 
the breach of the contract; and (2) for the labor performed and 
for the money expended by him for the defendant. The plain- 
tiff introduced evidence before the referee to whom the action 
had been referred, tending to show that he had written insur- 
ance, during the first year of his employment by the defendant, 
from which he derived $868 in premiums, and over $1,300 dur- 
ing the second year; that his commissions on the business so 
written would, if renewed annually, amount to over $200 per 
year for the unexpired term of his contract; that he had ex- 
pended money in traveling about his district, in advertising the 
company, and in developing the territory with a view to future 
profits; that the greater part of the work incurred in establish- 
ing such a business was during the first two years; and that he 
had expended time and effort in selecting and appointing sub- 
agents who would be efficient in the prosecution of the business. 
Plaintiff, at the conclusion of the testimony, elected to stand on 
the first cause of action, and the referee reported in favor of 
allowing plaintiff $2,750 as the damages caused by the breach of 
the contract. The Circuit Court approved the report of the ref- 


eree, and awarded plaintiff judgment upon the report. This is 
an appeal from the judgment. \ 


W. H. STAFFORD, for Appellant. 
W. M. Bowsr, for Respondent. 


SIEBECKER, J. (after stating the facts as above.) 

The point made that the appellant was prejudiced by the re- 
fusal of the trial court to compel respondent to elect which of 
the two causes of action alleged in the complaint he would pro- 
ceed on has no merit. The facts of the so-called second cause 
of action were inserted for the sole purpose of claiming dam- 
ages for labor and services in the event that no binding contract 
should be found to have been made by the parties, as alleged. 
The respondent, at the conclusion of his affirmative case, dis- 
continued as to these allegations and apprised appellant that he 
stood on the contract and its alleged breach by the appellant. 
There was nothing to mislead appellant, or to interfere with its 
defense to respondent’s demands. 

It is insisted that no breach of the alleged contract is shown. 
The argument is that the appellant had the right to terminate its 
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agreement with respondent under the stipulation that, if re- 
spondent failed “to comply with any of the conditions, duties, 
and obligations * * * or to conduct his business in a satis- 
factory manner, then” appellant might at its option terminate 
the contract. Under the allegations and proof on this subject 
it is not claimed or shown that the agreement was terminated 
because respondent failed to comply with the imposed condi- 
tions, duties, and obligations or because he failed to conduct his 
business in a satisfactory manner. Under these circumstances 
appellant cannot assert that the agreement was terminated under 
the foregoing stipulation and this claim need not be further con- 
sidered. 

The main contention is that the evidence does not justify the 
damages awarded by the court for the breach of this contract. 
The record presents a case of facts showing that the appellant 
made an agreement with the respondent whereby he was ap- 
pointed appellant’s agent for a portion of this state, to solicit 
persons to take insurance with the appellant, and to collect and 
pay over the premiums on all the insurance effected by him, re- 
quiring him to devote all of his time and efforts to such business 
for the period of ten years. Respondent entered upon the per- 
formance of his duties and obligations and effected insurance 
and collected premiums for the period of two years. He organ- 
ized the territory allotted to him, secured persons to work un- 
der his direction, and expended money in establishing an insur- 
ance business to be carried on under the appointment so made. 
At the expiration of two years appellant breached the agreement 
by an unjustifiable termination thereof, and thereby prevented 
respondent from continuing as its insurance agent in the busi- 
ness so organized. The claim is that the respondent has been 
compensated for the insurance he had effected and the premi- 
ums collected by him to the time of the alleged breach, and that 
no damages could be awarded for prospective losses, because 
they were speculative, imaginary, and uncertain, and therefore 
too remote to be recoverable in the law. The damages recov- 
erable for a breach of contract must be reasonably certain, and 
the proximate result of the breach. This excludes recovery of 
all merely speculative, possible, or imaginary damages. The 
inquiry in each claim for future damages for breach of con- 
tract is whether or not they are traceable as the result ‘of the 
breach. In all such cases the elements of the damages are in- 
volved in some uncertainty and contingency, yet if under the 
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facts shown, it can be inferred with reasonable certainty that 
the breach caused the other party to the agreement pecuniary 
loss, then he should be allowed to recover compensation to make 
good the loss, and this though consideration of future profits 
may be involved in its ascertainment. 

The adjudications on this subject are not harmonious in their 
conclusions, nor is there any uniformity as to what are held to 
be remote and what proximate damages. Under the decisions 
of this court, it is established that: ‘‘Where the profits lost are 
such as the parties, at the inception of the contract, had in con- 
templation, and the person guilty of the breach of it must rea- 
sonably have anticipated would result therefrom to the other 
party, and there is evidence sufficient to furnish a legitimate 
basis for their determination, by the exercise of sound judg- 
ment on the part of the jury, they constitute a proper measure 
of damages, and are recoverable.” Schumacher vs. Heinemann, 
99 Wis., op., 257, 74 N. W. 785. This rule was there applied 
and held to allow recovery for breach of contract of a traveling 
salesman who was to be compensated by commissions on the 
sales made, and was allowed to recover damages for the pros- 
pective sales for the unexpired period of the contract, when it 
was terminated. Other cases in this court to the same effect are 
Treat vs. Hiles, 81 Wis. 280, 50 N. W. 896; Cameron vs. White, 
74 Wis. 425, 43 N. W. 155.5 L. R. A. 493. 

There is evidence in the case showing the amount of business 
respondent did during the first two years of the contract period; 
that he had organized it with a view to enlarging and increasing 
it for the eight remaining years and to this end he invested his 
money in the business; that he was very successful as an insur- 
ance solicitor and business promoter; that the prospects for 
doing a future business, with the enterprise so established, were 
favorable; that in all reasonable probability he would do an 
increased business; and that he was prevented from reaping 
the benefits therefrom: only by appellant’s termination of his 
agency. This is ample proof to show with reasonable certainty 
that damages resulted to respondent, and justified the trial court 
in its conclusion to allow the amount of damages awarded for 
the breach of the contract. ; 

The point is made that the amount of damages so found should 
have been reduced by what the respondent earned outside of the 
contract employment after breach and before trial. The court 
properly refused this deduction. This is an action to recover the 
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damages caused by the breach of the contract to respondent’s 
agency business, built up under this agreement. When appel- 
lant terminated the agreement and destroyed the business, its 
liability became fixed. It was responsible for the value of the 


agency business as it then existed and which went out of ex- 
istence by its illegal act. 


There is no error in the record. 
Judgment affirmed. 


————_$+@—__—_—_ - 


TRAVELERS’ INS. CO. VS. KELSEY, SUPERINTEND- 
ENT OF INSURANCE.* 


(Supreme Court of New York, Appellate Division, First Department.) 


REGULATION — EXPENDITURES — STATUTES — CON- 
STRUCTION. 

Insurance Law (Consol. Laws, c. 28) § 97, limiting the expenses of in- 
surance companies, provides that their expenses for new business 
shall be limited to an amount not exceeding in the aggregate the 
total loadings on the premiums for the first year of the insurance 
received in such calendar year and the present values of the as- 
sumed mortality gains for the first five years of insurance on policies 
on which the first premium or installment thereof has been received 
during the calendar year, as ascertained by the valuation method 
prescribed in section 84, which declares that the legal minimum 
valuation shall be in accordance with the select and ultimate method 
of valuation and on the basis that the rate of mortality during the 
first five years shall be calculated according to certain specified per- 
centages. Held, that a ruling of the Insurance Commissioner that, 
with reference to policies on which the present value of the assumed 
mortality gains of the first five years are largely in excess of the 
margin of the net premium for the first year over 50 per cent of the 
year term premium, the company could not expend the full value of 
the assumed mortality gains, but only such proportion thereof as 
was represented by the margin of that premium in excess of the 
loading and one-half of the one year term premium, was erroneous. 

{For other cases, see Insurance, Dec. Dig. § 11.] 


* Decision rendered, Sept. 15, 1909. 118 N. Y. Sup. 863. 


+o —--—— 


FEDERAL LIFE INS. CO. VS. KERR. (No. 21,551.)* 
(Court of Appeals of Indiana.) 


RETR PANCE-LUN TRACE AS BASIS OF ACTION—PLEAD- 


While plaintiff's insured held a life policy in the M. company, it and de- 
fendant made a contract under Burns’s Ann. St. 1908, § 4753, where- 
by its risks were transferred to defendant. Defendant issued a policy 


% Decision rendered, Oct. 15.1909. 89 N. E. Rep. 398, 
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of reinsurance, to be attached to the policy of the M. company, 
which, while referring to the contract between the companies for the 
conditions of its issuance, provided that it constituted the policy of 
defendant, and that it and the policy to which it was to be attached 
constituted the holder a policyholder of defendant, and that no 
change of policy further than the attachment was necessary. Held, 
that the contract between the companies was not the basis of the 
action for the insurance money, within the statute requiring that, 
where a pleading is founded on a written instrument, it or a copy 
thereof shall be filed with the pleading, but that any force it might 
have was a matter of defense. 


[For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.] 


CONTRACTS OF REINSURANCE—CONSTRUCTION, 


Not only a reinsurance policy, but the contract of reinsurance between 
the insurance companies, is to be construed liberally in favor of the 
holder of a reinsurance policy. 


[For other cases, see Insurance, Cent. Dig. § 1811; Dec Dig. § 679.] 


REINSURANCE—LIABILITY OF REINSURER. 

Under Burns’s Ann. St. 1908, § 4753, a part of the act relative to mutual 
life insurance companies, providing that no such company shall trans- 
fer its risks to, or reinsure them in, any other company, unless the 
contract of transfer or reinsurance is approved by a two-thirds vote 
of a meeting of the insured, and that if the transfer or reinsurance 
be approved, every policyholder who shall file a notice of preference 
to be transferred to some other company than that named in the 
contract shall be accorded any rights and privileges in aid of such 
transfer as would have been accorded under the terms of such con- 
tract had he been transferred to the company named therein, the 
transfer, for which contract is made between the companies, shall 
be of all the risks as they exist, unless there is an election by an 
insured to be transferred to some other company; so that a provi- 
sion in the contract for transfer that policies which have become 
incontestable, under their terms, by lapse of time, may be contest- 
able is invalid, and does not affect an insured holding such a policy, 
at least unless he fairly understood the facts, and expressly assented. 


[For other cases, see Insurance, Cent. Dig. § 1811; Dec Dig. § 679.] 


DUNN VS. KNIGHTS OF GIDEON MUT. AID SOCIETY.* 
(Supreme Court of North Carolina.) 


MUTUAL BENEFIT—MISCONDUCT OF DIRECTOR—LIABILI- 
TY OF SOCIETY. 

The conduct of the directors of a mutual benefit society in misleading it, 
by statements to the prejudice of one voted a member, to rescind 
its action and to refuse to issue a membership certificate, even if a 
ground of action against him, is not one against the society. 


[For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 
604.] 


¥ Decision rendered, Oct. 15, 1909. 65 8. E. Rep. 761. 
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MUTUAL BENEFIT—RESCISSION OF ACTION—VOTING IN 
MEMBER. 


The action of a mutual benefit society in rescinding, before a member- 
ship certificate had been issued, its election of a person a member 
did not entitle him to sue for breach of contract. 


[For - cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 
694. 


—_—+@—__—_ 


LEE VS. PRUDENTIAL LIFE INS. CO.* 


(Supreme Judicial Court of Massachusetts. Berkshire.) 


APPLICATION—CONTRACT. 


Where a policy provided that the application was made a part of the 
contract, and the application, which was necessary to the policy, was 
signed by the insured, and itself contained the Statement that it 
should become a part of the contract of insurance’ applied for, both 
the policy and the application constituted the contract between the 
parties. 


[For other cases, see Insurance, Cent. Dig. § 309; Dec. Dig. § 151.] 


ACTION ON POLICY—BURDEN OF PROOF. 

Where an application for life insurance, which was a part of the policy, 
provided that the policy should not take effect until issued and de- 
livered, and the first premium paid in full, while insured was in 
good health, the burden was on plaintiff to show, not only that the 
policy was delivered, but that the first premium was paid, while in- 
sured was in good health. 


[For other cases, see Insurance, Cent. Dig. § 1657; Dec. Dig. § 646.] 


DELIVERY—PAYMENT OF PREMIUM—GOOD HEALTH OF 
ASSURED—QUESTION FOR JURY. 

Where an insurance company, after investigating the health of insured, 
wrote the policy, delivered it to its agent, who, in addition to his 
previous knowledge of insured’s physical condition, took the policy 
to plaintiff, and asked her how her father (insured) was, and was 
informed that he was “all right’, whereupon he delivered the policy 
and received the first premium, such facts constituted evidence 
against the insurer that the insured was in good health when the 
policy was delivered and the premium paid which entitled plaintiff 
to go to the jury on such question. 


foo cases, see Insurance, Cent. Dig. §§ 1735, 1738; Dec. Dig. § 


% Decision rendered Oct. 19, 1909- 89 N. E. Rep. 529. 


ek os 


MULLEN (LEER, INTERVENER) VS. WOODMEN OF 
THE WORLD.* 


(Supreme Court of Iowa.) 
FRATERNAL BENEFICIARY INSURANCE—STATUTES~ DE- 
FENSES. 


Code 1897, § 1826, requiring a fraternal beneficiary society issuing a cer- 
tificate to attach thereto a copy of the application, and providing 


% Decision rendered, Oct. 23,1909. 122 N. W. Rep. 903. 
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that a society neglecting to do so shall not plead or prove the 
falsity of any certificate or representation governs all cases, and in- 
sured may not waive compliance therewith, and a society failing to 
attach the application to a certificate may not plead or prove the 
falsity of representation that the beneficiary named in the certificate 
was a relative cf insured. 

{For other cases, see Insurance, Dec. Dig. § 755.] 


FRATERNAL BENEFICIARY INSURANCE—LIABILITY. 


A fraternal beneficiary society cannot avoid liability on the certificate 
because the beneficiary named therein cannot recover because not 
within any ot the classes designated by the law nor an heir or lega- 
tee of the member. 


[For other cases, sec Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 


FRATERNAL BENEFICIARY INSURANCE—LIABILITY. 


Where the beneficiary named in a mutual benefit certificate cannot re- 
cover thereon because not within any of the classes designated by 
law nor an heir or legatee of the member, the administrator of the 
member may recover thereon. 


[For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 


McNAUGHTON VS. DES MOINES LIFE INS. CO.* 


(Supreme Court of Wisconsin.) 


PREMIUMS—REBATE—CONTRACT—BURDEN OF PROOF. 


Where defendant insurance company, when it issued a policy to the de- 
cedent, issued on another application an agency contract providing 
for compensation, contingent on the company’s ,business in the 
state, and authorizing deduction of commissions apportioned from 
the premiums on the policy, and there was no other evidence to 
show that the transaction was an attempt to evade the anti-rebate 
law, the policy would not be held invalid at the instance of the in- 
surer; the burden of proof being on it to establish the invalidity of 
a ccntract with reasonable certainty. 


[For other cases, see Insurance, Dec. Dig. § 646.] 
PREMIUMS—REBATE—EXECUTED CONTRACT. 


That an insurance agency contract providing for a deduction of premi- 
ums was an attempt to evade the anti-rebate law was not available 
to insurer as a defense to a life policy contemporaneously issued in 
so far as rebates thereunder had been paid, and the contract had 
become executed. 


[For other cases, see Insurance, Dec. Dig. § 184.] 


FORFEITURE — NONPAYMENT OF PREMIUMS — PREMIUMS 
—PAYMENT—REBATE. 


A policy provided for the annual payment of $156.10 premium or a 
specified amount semi-annually or quarterly; the latter rate being 
$41.35. In connection therewith, an agency contract was executed 
entitling issurer to a pro rata proportion annually for seven years 
of all premiums paid for the ensuing ten years on business written 


% Decision rendered, Oct. 5, 1909. 122 N. W. Rep. 764. 
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within the state to be apportioned annually within sixty days after 
January Ist of each year and paid thirty days after the anniversary 
date of the contract. On two occasions commissions, though not 
due, had beerr deducted from the premium at maturity and paid in 
that manner. Thereafter insured attempted to pay his premium 
quarterly, deducting the entire commission credit, and was informed 
that, when this was done, only one-fourth of the commissions could 
be credited on each quarterly payment; defendant requiring $10.95 
additional to balance the quarterly premium. Held, that the insured 
by paying this amount was entitled to save a forfeiture of the policy 
on the assumption that the credit would be used to prevent a for- 
feiture under the rule that it is the duty of an insurance company to 
apply money due from it to insured presently payable on his pre- 
mium likewise payable, if necessary to prevent a forfeiture, especially 
where from previous transactions insured had a right to rely on such 
application. 


{For other cases, see Insurance, Dec. Dig. § 360.] 


FORFEITURE—WAIVER BY REINSTATEMENT. 


Where insured misunderstood his contract and supposed it had lapsed 
when he applied for reinstatement, and this the insurer knew, such 
application was not a waiver of his right to object to a forfeiture. 


{For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.] 


———_—- $e@—_____ 


SMATHERS VS. BANKERS’ LIFE INS. CO.* 


(Supreme Court of North Carolina.) 


SPECIAL AGENCY CONTRACT—DISCRIMINATION. 


A special agency contract executed by an insurance company to induce 
the writing of a life policy creating insured a member of a select 
body of policyholders within the state not to exceed three hundred 
in number, and agreeing to confer to them a property right in the 
funds of the company by means of which the annual premiums were 
to be reduced to such an extent, that in five or six years the policy 
would become self-sustaining merely in consideration of insured 
paying the premiums on the policy and sending to insurer annually, 
at its request, the names of ten residents of his county whom he 
deems insurable, constituted an illegal discrimination in violation 
of Revisal 1908, § 4775, prohibiting insurance companies from dis- 
criminating against individual insurants of the same class in the 
granting of special favors as to dividends or other benefits. 


[For other cases, see Insurance, Dec. Dig. § 138.] 


DISCRIMINATION—STATUTES—CONSTRUCTION. 


Revisal 1908, § 4775, prohibiting discrimination between life insurants, 
though enacted for the protection of policyholders, included within 
such protection, the general body of policyholders who would suf- 
fer by the enforcement of special agency contracts under which a 
particular class is afforded special benefits, and not those who have 
entered into such forbidden agreements, and are receiving profits 
thereby. 


[For other cases, see Insurance, Dec. Dig. § 138.] 


% Decision rendered, Oct. 6,1909. 65S. E. Rep. 746. 
VoL. XXXVIII.—81. 
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MADDOX VS. SOUTHERN MUTUAL LIFE INS. ASS’N 
(No. 1,777.)* 
(Court of Appeals of Georgia.) 


LIFE—CONTRACT—APPLICATION TO ABSORB COMPANY. 


Where the policy sued on was issued by defendant company as a sub- 
stitute for the policy issued by a company which it had absorbed 
and expressly recited that it was based on the application made to 
the latter company, which was made a part thereof, and the appli- 
cation was identified as the only one made for the policy, such ap- 
plication became a part of the contract with defendant company, and 
any statement therein that would have rendered void the contract 
with the company absorbed would also render void the policy sued 
on. 

[For other cases, see Insurance, Cent. Dig. § 308; Dec. Dig. § 151.] 


LIFE—MATERIAL REPRESENTATIONS—FALSITY. 

Representations that insured was fifty-three years old, sound physically, 
and not suffering from any disease were material to the risk, the 
falsity of which, in that she was over sixty, and suffering from can- 
cer, avoided the policy. 

[For other cases, see Insurance, Cent. Dig. §§ 671, 681-690; Dec. Dig. 
§ 290, 291.] 


*% Decision rendered, Oct. 5,1909. 65 8. E. Rep. 789. 


BAKER ET AL. VS. MODERN WOODMEN OF 
AMERICA.* 


(St. Louis Court of Appeals. Missouri.) 


FORFEITURE OF INSURANCE—“CONVICTION” OF INSURED 
—ABATEMENT. 


Within the certificate of insurance and by-laws of a beneficiary society, 
providing that the certificate shall be void if insured be “convicted” 
of a felony, there was no conviction though he was tried for a 
felony, verdict was returned against him, and sentence of imprison- 
ment imposed, appeal having been granted him, supersedeas bond 
having been approved, and he having been let to bail, with the re- 
sult, under Rev. St. 1899, § 2608 (Ann. St. 1906, p. 1590), of suspend- 
ing enforcement of sentence and judgment, and he having died 
pending action on the case by the Supreme Court, the “abatement” 
by his death not being simply of the appeal, but of the prosecution 
and the liabilty to prosecution, leaving the case as though no prose- 
cution had ever been entered against him. 

[For other cases, see Insurance, Dec. Dig. § 748.] 


[For other definitions, see Words and Phrases, vol. 2, pp. 1584-1591.] 
oe Decision rendered, June 22,1909. Rehearing denied, Oct. 19,1909. 121 S. W. Rep. 794. 





The King vs. Willis, Faber & Co. 


POLICE COURT— PROVINCE OF QUEBEC. 
DISTRICT OF MONTREAL, 
THE KING 


WILLIS, FABER & CO. 


BROKERS HELD AS AGENTS OF INSURER. 


Brokers negotiating policies of “Lloyds London” in Canada are held 
not to be representatives of the assured but agents of the insurers: 
Lloyds London. 


er —— CONSTITUTES A COMPANY OR COM- 


The underwriters of Lloyds London act together as an organization in 
different groups; to have authority to sign policies one must be- 
come a member of the association; the underwriters give power of 
attorney to one of their number to represent them, and consequently 
they must be considered a company or several companies. 


This is a case brought under Section 60 of the Insurance Act, 
being Chapter 34 of the Revised Statutes of Canada. 

The accused, a business corporation having its head office in 
London, England, and a branch office in the city of Montreal, 
Canada, is accused of having delivered receipts and policies, and 
having collected premiums for a non-licensed insurance com- 
pany, viz.: The Lloyds of London, England. 

The facts of the case are as follows: The James Walker 
Hardware Company, Ltd., of Montreal, not being satisfied with 
the rate of insurance they were paying, instructed their brokers, 
Messrs. Hare &, Mackenzie, to see if insurance could not be 
gotten at a less rate than they were paying. Messrs. Hare & 
Mackenzie approached the manager of the accused company in 
Montreal, with the result that an insurance of ten thousand 
eight hundred and twenty-five pounds was placed with what is 
known as “The Lloyds”, London, which company is not licensed 
under the Insurance Act. 

The accused raised three points of defense: First, that they 
represented, or were the agents of the insured, and not of the 
insurer. 

Second, that the Lloyds is not a company within the meaning 
of the Insurance Act. 
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Third, that the Insurance Act is ultra vires, and especially the 
provisions therein prohibiting any person from delivering re- 
ceipts, or policies, or collecting or receiving premiums for an 
insurer who has not been licensed under the Insurance Act. 

As to the first point, I am of opinion that it is not good. The 
head office of the company accused have an agreement in writ- 
ing with certain members of The Lloyds, copy of which is pro- 
duced, as Exhibit No. 1, for the prosecution. This agreement 
sets forth the total amount for which the subscribers thereto 
will become jointly liable, and certain other conditions as to 
risks, rates and commissions, and contains among others, this 
clause :— 

“Risks to attach from date of mail or other advice from W. 
F. & Co., Ltd., Montreal, to W. F. & Co., Ltd., London.” 

Messrs. Hare & Mackenzie, who were the insurance brokers 
for the insured, went to the accused as representing The Lloyds, 
and through them placed the risk. The receipt and policy were 
delivered by the accused to Messrs. Hare & Mackenzie and the 
premium was paid through Messrs. Hare & Mackenzie to the 
office of the accused here. 

It is impossible therefore, to come to any other conclusion 
than that whatever the accused did in this matter here, they rep- 
resented the insurers rather than the insured. Whether they 
were agents of the insurers in the ordinary sense or not, is im- 
material under the wording of the section in question, as there 
is no doubt that they delivered the receipts and policies and col- 
lected the premium for the insurers, who were not licensed un- 
der the Insurance Act. 

As to the second point, that the insurers are not a “com- 
pany”, within the meaning of the act. By the terms of the policy 
it is declared 
“That we the insurers do hereby bind ourselves each for his own 
part and not one for the other”. 

It was, therefore, contended that this declaration made each 
one of them individual insurers in such a way that they could 
not be held to be an association or company. 

On looking at the policy, which was produced as Exhibit No. 
2 of the prosecution, it appears to have been executed by some 
thirty or more groups of insurers, and there must be over one 
hundred different names attached. Some of these are individual 
insurers for a certain amount; others have united themselves 
into groups whereby each one becomes responsible for one- 
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twelfth, or one-fifteenth, or one-tenth, or one-sixteenth, or one- 
eighth, or some such aliquot part of a given sum, the total 
amount aggregating the total sum for which the policy issued. 

It is also proved that the agreement between the London of- 
fice of the accused and certain of the members of Lloyds, is 
signed by some twenty-five or so different parties, some acting 
jor themselves individually, and other as representing one of 
these groups, the party signing being the attorney of the others 
of the group, and acting for them. 

It was also proved that the accounts kept by the London office 
of the accused were kept in some cases with the individual mem- 
bers of the Lloyds, sometimes with a party representing one of 
these groups. 

Inasmuch as the men who wish to become insurers under 
what is known as “The Lloyds” have, first of all, to become 
members of the association known as The Lloyds and inasmuch 
as it is shown that for the purpose of taking risks after they have 
become members, as above mentioned, many associate them- 
selves into groups, the members of which give power of attor- 
ney to one of their number to represent them, I am of the opin- 
ion that the insurers under the policy in question here not only 
are a company within the meaning of the Insurance Act, but are 
several companies. 

I am, therefore, against the pretensions of the accused on this 
second point. 

[Remainder of case has to do with statutory construction of 
Canadian law.] 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


— 


FRIES-BRESLIN COMPANY, Plaintiff in Error 
v8. 


WILLIAM BERGEN anp JOHN A. SNYDER, 
Defendants in Error. 


NEGLIGENCE OF BROKERS—WHAT CONSTITUTES. 


Plaintiff gave the defendants, a firm of insurance brokers, general au- 
thority to keep their plant covered with proper insurance. Their 
instructions were “to get us good insurance and at the best rate 
they could get”. The premiums were paid to the defendants, who 
in turn liquidated them with the companies, and policies were is- 
sued by many companies, but all remained in the possession of the 
defendants and under their control. This condition existed for nine 
years. In 1902 the president of the plaintiff company told the de- 
fendants that the plaintiff “had placed a mortgage on the place; 
that they had placed a mortgage of $50,000 on the entire plant”. 
He took the policies to have the rider attached, “Loss, if any, pay- 
able to said mortgagee as his interest might appear’. A year later, 
when a second mortgage was obtained, he told the defendants that 
the company “had placed another mortgage, the same as the first 
one, but that the mortgagee did not want any policy; they said 
that was all right’. This was all the information the defendants 
had relative to the mortgage which proved to cover both real estate 
and chattels, and they permitted the policies to stand without change. 


Held: Evidence not sufficient to charge defendants with negligence. 


DUTIES OF FIRE INSURANCE BROKERS. 


Fire insurance brokers, when given general authority, must place and 
keep placed such insurance as they are instructed to secure on the 
property of the plaintiff, in reputable companies of good standing 
and at reasonables rates, and for that purpose they are agents of 
the assured. They need not, as the policies afe in writing, specially 
inform the assured as to the stipulations and conditions contained 
in the policies or set forth their meaning in the absence of a request 
so to do. 


In Lrror to the Circuit Court of the United States for the 


Eastern District of Pennsylvania. 
e 


Before Gray, Buffington and Lanning, Circuit Judges. 
Gray, C. J. 


Suit in the court below was brought by the plaintiff,in error, 
a corporation of the state of New Jersey, against the defendants, 
citizens of the state of Pennsylvania, to recover damages alleged 
to have been incurred by reason of defendant’s negligence in 
the performance of their undertaking with the plaintiff to keep 
its property safely insured. The case was submitted to the 
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jury, and resulted in a verdict in favor of the plaintiff. At the 
close of the evidence, the defendants requested the court to 
charge the jury that the verdict must be for the defendants. This 
was refused by the court, and, after the verdict, under the 
Pennsylvania Practice Act of 1905, the defendants requested the 
court to have all evidence taken upon the trial duly certified and 
filed, so as to become part of the record and moved for judg- 
men non obstante veredicto. This motion was granted by the 
court below and judgment accordingly entered for the defend- 
ants, notwithstanding the verdict. To this judgment this writ of 
error has been sued out by the plaintiff below. 

From the evidence certified in the record, it appears that, some 
years prior to October 3, 1904, the date of the fire in question, 
John N. Carroll, president of the plaintiff company, which was 
engaged in the manufacture of rugs in the city of Camden, in 
the state of New Jersey, on behalf of said company employed 
the defendants, as insurance brokers, to place insurance upon 
the buildings, fixtures of said company there situate, and upon 
its rugs and yarns, and other materials of manufacture. The 
amount of this insurance at first was about $100,000, but there 
was thereafter an increase in the insurance to about $300,000, 
which was supposed to be outstanding when the fire occurred. 
The policies taken out by the defendants pursuant to their in- 
structions, which seem to have been, according to the witness 
Carroll, simply “to get us good insurance and at the best rate 
they could get”, were kept by the defendant, presumably pur- 
suant to an understanding to that effect on the part of the plain- 
tiff, and were renewed or changed from time to time, as occa- 
sion required. The amount of premiums of about $3,000 were 
paid in checks or notes to the order of the defendant, Bergen. 
The policies were issued by many companies, and were all of 
what is known as the standard form used in Pennsylvania and 
New Jersey, and contained the following clause required by that 
form :— 

“This entire policy, unless otherwise provided by agreement 
indorsed thereon or added thereto, shall be void * * * if the 
subject of insurance be personal property and be or become en- 
cumbered by chattel mortgage.” 

So far as appears from the record, at the time defendants were 
so employed by the plaintiff in 1893, and thereafter until April, 
1902, about two years before the fire in question, there was no 
mortgage upon either its real or personal property. Some- 
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where about the last mentioned date, it appears by the testimony 
of Carroll, president of the plaintiff company, that he went to 
the defendants’ office and told them that they “had placed a 
mortgage on the place; that they had placed a mortgage of $50,- 
000 on the entire plant”; that he came for the purpose of get- 
ting the policies and taking them over to the attorney of a 
certain Mr. Fitzgerald, the mortgagee, for the purpose of hav- 
ing indorsed thereon, that “loss, if any, would be payable to said 
mortgagee as his interest might appear”. A little more than a 
year thereafter when his second mortgage was made, he told 
the defendants that they “had placed another mortgage, the 
same as the first one but that the mortgagee did not want any 
policy. They said that was all right”. The two defendants 
whose offices were in Philadelphia, also testified as follows: One 
of the defendants, Snyder, in reply to the question, “What knowl- 
edge had you of the character of the Wilson Fitzgerald mort- 
gage which has been here referred to”? answered, “The state- 
ment of Mr. Carroll, that he had placed a mortgage of $50,000 
on the property at Camden”. Q. Did he state what was the 
character of the mortgage?” “A. No, sir.” “Q. When did you 
first learn that the Wilson Fitzgerald mortgage covered other 
than the buildings and machinery in the buildings?” “A. Ata 
meeting of the adjusters after the fire.’ He further testifies 
that the only information that he had in regard to this mortgage 
was that “Mr. Carroll came to our office and stated that a mort- 
gage had been placed upon the property and he wanted the poli- 
cies to take over to the attorney’s office (in New Jersey) repre- 
senting the mortgagee”; that he got them and took them over 
himself; that they were afterward brought back, a number of 
them having been indorsed as above stated, “loss, if any, pay- 
able to Wilson Fitzgerald”. 

The other defendant, Bergen, testifies that he first learned 
of the existence of the Fitzgerald mortgage about the time, or 
shortly after, it was created, “through Mr. Carroll, who told us 
that such a mortgage was created, and it was necessary to have 
the policy so indorsed”. In reply to the question, “Did he say 
what that mortgage covered?” he answered, “I cannot positively 
say. I presumed at the time it was on the buildings and ma- 
chinery”; that he knew of the sending of the policies over to Mr. 
Fitzgerald, or his counsel, for the purpose of having the indorse- 
ment of the loss payable on them; that Mr. Carroll took the 
policies away and also brought them back. Mr. Carroll on the 
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other hand, testifies that he did not take the policies away, but 
that the defendants sent them to the attorney of the nar 
in New Jersey at his request. 

This is the substance of all the testimony, as disclosed by the 
record, bearing upon the information alleged in the statement 
of claim to have been given to the defendants, as to the char- 
acter of these mortgages. There is positively no evidence that 
defendants were informed that these mortgages covered per- 
sonal as well as real property. The mortgages were not pro- 
duced, and they were only mentioned by the president of the com- 
pany as incident to his request that the policies should be sent 
to the attorney of the mortgagee for the indorsement usual in 
such cases. It is insisted, however, by the plaintiff in error, that 
it was the duty of the defendants under their general undertak- 
ing as insurance brokers, to specially notify plaintiff in error of 
this condition of the policy in regard to chattel mortgages, and 
that, not having done so, they thereby permitted or induced the 
plaintiff to execute the mortgages referred to, including therein 
both real and personal property. The statement of claim con- 
tains no distinct charge of negligence on this ground, the only 
reference thereto being as follows: 

“The plaintiff moreover avers that it had no knowledge of 
the terms and conditions of the said insurance policies, but acted 
on the sole advice of the said defendants, who were acting as its 
skilled insurance agents or brokers.” 

It is not stated in what respect plaintiff “acted on the sole 
advice of said defendants”, but there is not a particle of evidence 
that defendants gave any advice in regard to the placing of the 
mortgage in question, or had any knowledge of the existence of 
such mortgages, other than as above referred to, or had any di- 
rect information from the plaintiff, or otherwise, that the said 
mortgages covered the personal property of the plaintiff. In the 
absence of such information, and without request or inquiry by 
the plaintiff in that regard we do not conceive it to have been 
the duty of the defendants, under the circumstances disclosed in 
this record to have specially informed plaintiff as to the exist- 
ence in the standard policies of this proviso against chattel mort- 
gages any more than it was their duty to inform plaintiff of the 
other numerous conditions embodied in such policy. The duty 
of the defendants as insurance brokers, was to place and keep 
placed the insurance he was instructed to secure on the prop- 
erty of the plaintiff, in reputable companies of good standing 
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and at reasonable rates. They were agents of the plaintiff for 
that purpose. They did not make the contract with the insurance 
companies as agents on behalf of the plaintiff as their princi- 
pal, but performed the brokers’ duty of bringing the insured and 
the insurer into contractual relation. As such contractual party, 
it devolved on the plaintiff to inform itself of the stipulation and 
conditions contained in the contracts made between it and the 
insurance companies. As these contracts were in writing, it did 
not devolve upon the defendants, as brokers, to inform the 
plaintiff as to what these stipulations and conditions were, or 
explain their meaning, in the absence of a request so to do, or 
of an exigency created by some particular situation not disclosed 
in this record. It may be conceded however, as the learned 
judge of the court below concedes, that if the chattel mortgages 
were placed upon the property by the advice of the defendants, 
or they were afterward informed of their existence by plaintiff, 
and they in the face of this knowledge, secured new policies, or 
renewed or maintained policies, containing the prohibition 
against chattel mortgages resulting in avoiding all the insurance, 
the defendants would be liable for negligence. Or if, having the 
policies in their possession, they had been asked whether any 
preposed action on the part of the plaintiff was within the pro- 
hibition of the policies, they had answered falsely, or without 
duiv informing themselves as to the fact, to the injury of the 
plaintiff, or if in any other respect where their counsel or ad- 
vice, as to matters of fact, was to their knowledge relied upon 
by the plaintiff they had not used due care and diligence in giv- 
ing such counsel or advice, they would be liable. 

But negligence when averred as a ground of liability must be 
proved as a fact, and cannot be presumed in this case any more 
than in others. 

The charge of negligence made by the plaintiff is expressly 
founded on the averment that the defendants, when renewing, or 
changing or maintaining the policies from time to time, after 
the creation of the mortgages in question, had been informed by 
the plaintiff. or otherwise had knowledge, that said mortgages 
covered both real and personal property, and were chattel mort- 
gages within the inhibition of the proviso in the policies as above 
quoted. The burden is upon the plaintiff to prove this averment 
as a inatter of fact, and it has not been successfully sustained 
by the mere showing that, on a certain occasion after the crea- 
tion of these mortgages, defendants were applied to by the 
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president of the plaintiff company for the policies, for the pur- 
pose of having them delivered in another state to the attorney 
of the mortgagee, for inspection and indorsement as collateral 
security to the mortgage, it being conceded that no information 
was then or at any time given, as to the character of the mort- 
gages, cther than that it was upon the place or plant or prop- 
erty. Inasmuch as mortgages on real property are among the 
oldest forms of security for debt known to our laws, and that 
chattel mortgages are of comparatively recent origin and 
infrequent in comparison with the older real estate mort- 
gage, the assumption would have been a natural one on the 
part of the defendants, that the mortgages incidentally referred 
to, but not produced were the ordinary real estate mort- 
gages on the buildings, ground and plant of the plaintiff com- 
pany. Clearly there was neither direct information that the 
mortgage included chattels nor information that should have put 
them upon inquiry as to its character. The defendants were still 
the brokers of the plaintiff, acting under its instructions, as to 
the renewal of policies whose stipulations and conditions it was 
bound to know. In this situation, the defendants, as said by the 
learned judge of the court below, were warranted in concluding 
that a renewal of the policies, in the form theretofore secured, 
would be a compliance with their duty as agents under the in- 
structions of the plaintiff. Carroll did not call on them for in- 
formation, or to know what he might do under the policies. 
He called to get the policies for his purpose, about which he had 
not consulted the defendants and merely told them what he 
wanted to do with the policies; that is, he wanted them as col- 
lateral for a mortgage he had placed on the plant and the mort- 
gagee and his attorney accepted the same for that purpose. 

This leads us to remark that the acceptance by the attorney 
of the mortgagee of these policies as collateral, so far from 
supporting the contention of the plaintiff, might well have as- 
sisted to confirm the assurance given by the absence of infor- 
mation to the contrary, that the mortgage referred to by Car- 
roll was merely a real estate mortgage, or, at least, not one that 
would have vacated the policies that were accepted by the legal 
adviser of the mortgagee as collateral. 

Moreover, it is not without significance that the plaintiff, in its 
statement of claim, has predicated its charge of negligence upon 
the express averment, that the defendants were informed or had 
knowledge that the mortgage placed upon the property some 
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two years before the fire included certain chattels, as well as the 
real estate of the plaintiff. The language of the said statement 
of claim in this respect is as follows :— 

“The plaintiff avers that at the time of such employment it in- 
formed the defendants that the said property was encumbered 
by a mortgage which included in its lien all the real and per- 
sonal property of the plaintiff and that subsequently when a 
second mortgage was negotiated it informed the defendants that 
the said property was encumbered by the mortgages which in- 
cluded in their lien all the real and personal property of the 
plaintiff, to wit, one mortgage to Wilson Fitzgerald in the sum 
of $50,000 and one to John J. Burleigh in the sum of $60,000, 
and defendants well knew that the said mortgages were out- 
star ding and valid liens against all the real and personal prop- 
erty of the plaintiff company, and were chattel mortgages as 
well as mortgages of the realty. It then and there became and 
wa; the duty of the deiendants”, etc. 

The learned counsel of the plaintiff were correct in the theory 
upon which they sought to establish the liability of the defend- 
ants. We have already shown how far short of supporting this 
theory is the evidence disclosed by the record. Not only was 
there a variance between the probata and the allegata, but, as 
we have already indicated in our opinion, the things proved, even 
if properly averred, are not sufficient to warrant a finding by the 
jury of negligence on the part of the defendant. 

We think, therefore, the court below did not err in granting 
the mction for jugdment non obstante veredicto. 

It is necessary, however, to notice the contention of the plain- 
tiff in error, that the federal courts are without jurisdiction to 
entertain the motion for judgment non obstante veredicto, and 
the accompanying procedure prescribed by the Pennsylvania 
Practice Act of 1905. It is urged that this procedure is peculiar 
to the practice of the state courts and is required to be reviewed 
by courts specially named in the statute. This Pennsylvania 
Practice Act has been referred to, and has not infrequently been 
brought to the attention of this court in cases where the grant- 
ing or refusal of judgments non obstante veredicto have been 
the subjects of review. The act enlarges the scope of the common 
law motion for judgment for plaintiff, notwithstanding the ver- 
dict for the defendant, by permitting it to be made by either 
plaintiff or defendant, when the verdict is against either. It is in 
general a more convenient method, so far as a defendant is con- 
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cerned, of reaching practically the same result as was sought by 
a motion for a compulsory non suit, or for peremptory instruc- 
tions at the close of the evidence, or by a motion in arrest of 
judgment, made by the defendant after the verdict or by the 
practice prevalent in the Pennsylvania courts, of directing a ver- 
dict for the plaintiff and reserving the question, whether there is 
any evidence in the case entitling the plaintiff to recover. We 
think, under the conformity provisions of Section 914 of the 
Revised Statutes, the Circuit Court was required to recognize 
the practice authorized by the said Pennsylvania Act of 1905, 
there being nothing incongruous therein with the organization 
of the federal courts or their settled rules of procedure. It ap- 
pears that under the Pennsylvania Act a motion may be made 
for a new trial, simultaneously with a motion for judgment non 
obstante. The view taken by this court, that the judgment be- 
low should be affirmed, makes it unnecessary to consider the 
interesting question, whether the court below could have re- 
served the question of a new trial, to be disposed of in the event 
of a reversal. 
The judgment of the court below is hereby affirmed. 


OQ 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


AUGUST KEUTHEN, Plaintiff- Appellant, 
v8. 


JEFFERSON D. BREMER anB CHARLES E. RING, 
CO-PARTNERS DOING BUSINESS AS ‘‘BREMER, FISKE 
& RinG’’, AS ATTORNEYS IN FACT OF AND REPRE- 
SENTING HENRY ALTENBRAND ET AL., AS UNDER- 
WRITERS, DOING BUSINESS UNDER THE NAME OR | 
STYLE OF ‘‘“NEw YORK AND NEW ENGLAND UNDER- 
WRITERS AT LLOYDS OF NEW YorRK City”, De- 
fendants, NEW YORK AND NEW ENGLAND 
UNDERWRITERS at Lioyps oF Nrew York 
City, Respondent. (No. 3816.)* 


LLOYDS—DESCRIPTION OF ATTORNEYS IN FACT PROPER. 


Where a policy of Lloyds Insurance prescribes that suit is to be brought 
upon the policy against the attorneys in fact, such suit is not in form 
one against an association, incorporated or not. It is in form one 
against individuals in a special capacity. Words descriptive of the 
capacity in which the attorneys in fact are sued may properly appear 
in the title of the action. 


% Decision rendered, October, 1909. 
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Appeal from an order striking out the words “As underwriters 
doing business under the name or style ‘New York and New 
England Underwriters at Lloyds of New York City’,” from the 
judgment herein. 

Argued before George L. Ingraham, Frank C. Laughlin, John 
Proctor Clarke, James W. Houghton, Francis M. Scott, Judges. 


WILLIAM OTIS BADGER, JR., for Appellant. 
HoLMEs Jones, for Respondent. 
PER CURIAM. 

The judgment follows the pleadings, and in both the parties 
for whom Bremer and Ring acted are correctly described as 
“Underwriters doing business under the name or style of New 
York and New England Underwriters at Lloyds of New York 
City”. The judgment is in form a one against certain individuals 
and not against an association, incorporated or not. We are not 
concerned with the effect that some other court may give such 
a judgment. * 

The order appealed from must be reserved with $10 costs and 
disbursements, and the motion denied with $10 costs. 


NOTE BY THE ASSOCIATE EDITOR OF THE INSURANCE 
LAW JOURNAL. 


This case brings to the front the long discussed and interesting ques- 
tion, what is a Lloyds? The action is one on a Lloyds policy of fire in- 
surance. The policy itself contains the well-known clause:— 

“No action shall be brought to enforce the provisions of this policy 
except against the attorneys, and representing all the underwriters and 
each of the underwriters hereby agree to abide the result of any suit so 
brought as fixing his individual responsibility hereunder.” 

Following the dictates of this clause the assured in the above case 
brought suit against the attorneys in fact and obtained a judgment for 
the entire amount of their loss against the defendants as attorneys for 
the ‘underwriters of the Lloyds. 

After the judgment was secured the Lloyds itself moved to strike 
out the descriptive words which defined the capacity in which the de- 
fendants were sued and the Appellate Court denied the motion. If the 
Lloyds had succeeded it would have been difficult to obtain redress from 
the funds of the Lloyds which are presumed to exist in the form of 
earned premiums, etc., and the assured would have had recourse merely 
to the individual responsibility of the underwriters. 

It has been held that a Lloyds is an association or partnership. 
Thompson vs. Colonial Ins Co., 33 Misc. 37; Fire Department vs. Stan- 
ton, 159 N. Y. 232. That in all matters not arising on policies of in- 
surance, where the liabilty of the underwriters is specially limited, the 
members of the association are bound jointly as well as severally. Im- 
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perial Shale Brick Co. vs. Jewett, 169 N. Y. 150. In suing an unincor- 
porated association in New York one may take advantage of Section 
1919 of the Code of Civil Procedure and sue the association by com- 
mencing action against the president or treasurer, specifying the capa- 
city in which he is sued, and a judgment obtained in such an action 
against the president or treasurer is binding upon the association and 
its funds. In the case of New York Board of Fire Underwriters vs. 
Whipple, 36 App. Div. 49, the court has held that the attorneys in fact 
occupy relatively the same position as the president or treasurer of an 
unincorporated association, and that the Lloyds can be sued in an action 
in the form prescribed above. Undoubtedly where the action is pursued 
under the theory of Section 1919 of the Code of Civil Procedure all the 
funds of the Lloyds may be held answerable to any judgment taken 
against the attorneys in fact as officers of an unincorporated association. 

It will be seen, however, from the above that because of the word- 
ing of the special clause contained in the policy of Lloyds Insurance, 
action may not be started against the attorneys as officers of an unin- 
corporated association. The wording of the clause seems to intend that 
they shall be sued as.trustees of an express trust (Lawrence vs. Schae- 
fer, 19 Misc. 239; Gough vs. Saterlee, 32 App. Div. 33) and the con- 
struction given to this clause by the courts of New York State in up- 
holding it in the cases of Leiter vs. Breedher, 2 App. Div. 577; Stieg- 
litz vs. Belding, 20 Misc. 297; Knoor vs. Bates, 14 Misc. 501; New 
Jersey & Pennsylvania Concentrating Works vs. Ackerman, 6 App. Div. 
540; quite clearly sustain this view. 

In the case here reported the question was nicely placed before the 
New York Court as to whether a judgment recovered under the clause 
aforesaid would be sufficient to warrant an execution against the funds 
of the Lloyds, the contention being that the judgment being against in- 
dividuals had no effect upon these funds. It is the first case which places 
squarely before the court distinction between actions brought on the 
clause and actions brought against the Lloyds as an unincorporated as- 
sociation, and it is to be regretted that the court did not see fit to take 
the question up more exhaustively. 
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SUPREME COURT OF WASHINGTON. 


STAATS 
v8. 


PIONEER INS. ASSN.* 


LIMITATION OF TIME FOR COMMENCING SUIT—VALIDITY. 


A provision of a fire policy that no suit thereon shall be sustainable un- 
less brought within six months next after the fire is valid. 


[For other cases, see Insurance, Cent. Dig. § 1545; Dec. Dig. § 622.] 


LIMITATION OF TIME FOR COMMENCING SUIT—WAIVER. 


Where insurer’s adjuster told insured that he had investigated the loss, 
and believed it an honest one, but that insurer desired insured to 
wait until other companies having insurance on the goods had acted, 
and that insurer would do whatever they did, it was a waiver of a 
clause requiring suit on the policy to be brought within six months 
after the fire. 


[For other cases, see Insurance, Cent. Dig. § 1553; Dec. Dig. § 623.] 


AUTHORITY OF AGENTS—ESTOPPEL. 

Where insurer clothed its adjuster with apparent authority to speak for 
it, and he induced insured to delay bringing suit on the policy until 
the time limit fixed by the contract had expired, insurer could not 
claim that the adjuster exceeded his authority and invoke the bar 
of such time limit. 

[For other cases, see Insurance, Cent Dig. § 1552; Dec. Dig. § 623.] 


FIRE POLICY—TIME FOR COMMENCING SUIT. 


It could not be said as a matter of law that twenty-five days after pay- 
ment was refused was not a reasonable time within which to com- 
mence suit on a fire policy; insurer having waived a clause of the 
policy requiring suit to be commenced within six months after loss. 


[For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623.] 
STIPULATION AGAINST OTHER INSURANCE—WAIVER. 


An insurer, knowing of the existence and amount of other insurance on 
the property when it issued and delivered a policy, waived a provi- 
sion against other insurance. . 


[For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 389.] 


STIPULATION AGAINST OTHER INSURANCE—WAIVER. 

An insurer, knowing when it issued a policy that insured had $4,000 
other insurance on the property, waived a provision against 
other insurance, though a rider on the policy permitted other con- 
current insurance to the extent of $2,000 only, since it would be pre- 
sumed that insurer did not intend to issue a policy void from the 
beginning. 

[For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 389.] 


VALIDITY OF CONTRACT. 


An insurer, retaining the premium on a fire policy after full knowledge 
oi all the facts which under its provisions would make it void ab 
initio, thereby asserts the validity of the contract. 


[for other cases, see Insurance, Cent. Dig. § 254; Dec. Dig. § 141.] 
* Decision rendered, Sept. 29, 1909. 104 Pac. Rep. 185. 
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NOTICE OF OTHER INSURANCE—EVIDENCE. 


In an action on a policy, providing that it, unless provided by agree- 
ment indorsed thereon or added thereto, should be void if insured 
had other insurance on the property, evidence that plaintiff, on 
stating to defendant’s agent that he had $4,000 other insurance on the 
property, while the rider on the policy only permitted $2,000 other 
concurrent insurance, was told by the agent that the rider meant 
$2,000 in excess of $4,000 and of the amount of defendant’s policy 
was admissible to show that the agent had notice of the $4,000 in- 
surance before defendant’s policy was accepted or paid for. 


{For other cases, see Insurance, Cent. Dig. § 1687; Dec. Dig. § 664.] 


INTERPRETATION OF CONTRACT BY AGENT. 


Where insurer’s agent, knowing that insured already had $4,000 other in- 
surance, told insured that 9 rider on the policy permitting $2,000 
other concurrent insurance meant $2,000 in addition to what insured 
already had, such interpretation bound insurer. 


[For other cases, see Insurance, Cent. Dig. § 315; Dec. Dig. § 154.] 


ACTS OF AGENT—BINDING EFFECT. 


Where one, assuming to act as an insurance agent, receives an applica- 
tion for insurance, and the company with knowledge of such as- 
sumption issues a policy and receives the premium thereon, intend- 
ing that the policy shall be received in accordance with the applica- 
tion, the act of the agent in soliciting and receiving the application 
is the act of the company. 


{For other cases, see Insurance, Cent. Dig. § 116; Dec. Dig. § 87.] 


Department 1. Appeal fom Superior Court, Yakima County ; 


E. B. Preble, Judge. 
Action by Charles S. Staats against the Pioneer Insurance As- 


sociation. Judgment for plaintiff ,and defendant appeals. Af- 
firmed. 


GRANGER & MaciL and H. T. GRANGER, for Appellant. 
FRED PARKER, for Respondent. 


Gos, J. 

The respondent, the plaintiff below, commenced this action to 
recover from the appellant the amount of loss sustained on ac- 
count of the burning of his stock of goods, which had thereto- 
fore been insured by the latter against loss by fire. From a 
judgment entered upon a verdict in favor of the respondent, this 
appeal is taken, 

The complaint avers that on the 5th day of September, 1906; 
the appellant, a corporation organized and doing a fire insur- 
ance business in the state of Washington, issued to respondent 
its policy, whereby it insured his stock of goods against loss by 
fire in the sum of $2,500 for the term of one year; that when 
the policy was issued the respondent had the goods insured 


against like loss in the sum of $4,000 in three policies, one for 
VoL. XXXVIII.—82. 
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$2,000, and two for $1,000 each, which fact he then disclosed to 
the appellant; that on October 30, 1906, the goods were de- 
stroyed by fire and that respondent’s loss was about $9,000; that 
the respondent immediately notified the appellant of the loss, and 
that it sent its adjuster to investigate it; that the latter stated 
to the respondent that he had fully investigated the loss, that he 
believed it was an honest one, but that the appellant desired to 
wait until the other companies having insurance upon the goods 
had acted, and that the appellant would do whatever the other 
companies did; that on December 8th following the respondent 
furnished the appellant the proof: of loss, and demanded pay- 
ment; that on June 29, 1907, the other companies settled with 
the respondent; that the respondent, relying upon the promise 
of the adjuster to do whatever the other companies did, re- 
frained from commencing action until after the other compa- 
nies had paid; that on July 1, 1907, the respondent advised the 
appellant that the other companies had paid and demanded pay- 
ment of the policy, which demand was refused on July 5th fol- 
lowing. This action was commenced July 30, 1907, more than 
six months after the fire. 

A general demurrer was interposed to the complaint, which 
being overruled, the appellant answered, joining issue upon the 
amount of the loss, notice at the time of the issuance of the 
policy of other insurance, and an extension of time in which to 
commence suit. The appellant pleaded three affirmative de- 
fenses: (1) That the policy sued upon provided, “No suit or 
action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity * * * unless com- 
menced within six months next after the fire’; that the loss 
occurred October 30, 1906, and that the suit was not commenced 
until July 30, 1907; (2) that the policy provided, “this entire 
policy, unless provided by agreement indorsed thereon or added 
thereto, shall be void if the party now has or shall hereafter 
make or procure any other contract of insurance, whether valid 
or not, on property covered in whole or in part by this policy”; 
that at the time the policy was issued, and continuously there- 
after, and at the time of the fire, the respondent held three other 
policies of insurance on the property, aggregating $4,000; (3) 
that the policy stipulated that “this entire policy, unless other- 
wise provided by agreement indorsed thereon or added hereto, 
shall be void if any increase of hazard of additional exposures 
within one hundred feet or otherwise”; that after the issuance 
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of the policy, and prior to the fire, the hazard was increased by 
the erection of additional exposures to the property within one 
hundred feet thereof, which fact was known to the respondent, 
and not known to the appellant until after the fire. The reply 
admitted the three several provisions, alleged that the first two 
were waived as pleaded in the complaint, and denied that there 
was any increase of hazard after the issuance of the policy. At 
the close of the case the appellant moved for a directed verdict. 
It is conceded that, at the time the policy was issued, a rider 
was attached, containing the words “$2,000 other concurrent in- 
surance permitted”, and that at such time, and continuously 
thereafter, and at the time the fire occurred, the respondent held 
three other policies of insurance on the property, aggregating 
$4,000. 

The appellant first makes the point that the court erred in 
overruling the demurrer. This argument is predicated upon the 
assumption that the force of the clauses set forth in the first and 
second affirmative defenses is not broken by the averments in 
the complaint. This position, briefly restated, is (1) that, the 
suit not having been commenced within six months after the 
fire, the action is barred; (2) that a recovery is precluded on 
account of the existence of other policies of insurance at the time 
of the fire in excess of $2,000. We will notice these questions 
in the order stated. 

The first objection does not go to the question of the original 
liability, but is a plea of the limitation of the time in which the 
suit is sustainable under the contract. We have held that the 
clause is a valid one. State Ins. Co. vs. Meesman, 2 Wash. St. 
459, 27 Pac. 77, 26 Am. St. Rep. 870; Hill vs. Phoenix Ins. Co., 
14 Wash. 164, 44 Pac. 146. The respondent urges that the com- 
plaint alleges a waiver of this provision of the policy. Upon the 
demurrer we must accept it as true that the appellant’s adjuster, 
a few days after the fire, stated to the respondent that he had 
investigated the loss, that he belived it was an honest one, but 
that the appellant desired that he should wait until the other 
companies having insurance upon the goods had acted, and that 
it would do whatever they did. It has been held that to adjust 
an unliquidated claim is “to determine what is due; to settle; 
to ascertain”, 1 Am. & Eng. Enc. Law (2d Ed.) 641. Or, as 
defined by Webster, it is: “To settle or bring to a satisfactory 
state, so that parties are agreed in the result.” In Ruthven vs. 
American Fire Ins. Co., 102 Iowa, 550, 71 N. W. 574, it was 
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held that the direction to a party to adjust a loss included the 
power to waive formal proofs. In Hall vs. Union Central Life 
Ins. Co., 23 Wash. 610, 63 Pac. 505, 51 L. R. A. 288, 83 Am. St. 
Rep. 844, the action had net been commenced within the time 
fixed by the policy. An agent had told the beneficiary that the 
money would be paid if it was found that the premiums had been 
paid, and that it was best to wait until the party returned, to 
whom it was claimed the premiums had been paid, and to whom 
as the court found the payments were made. This was held to 
constitute a waiver. 

In Sidebotham vs. Merchants’ Fire Ass’n, 41 Wash. 436, 83 
Pac. 1028, the insured, the holder of an insurance policy, had 
not made sworn proofs of loss. The court held that, the insured 
having complied with the directions of the officers of the com- 
pany in furnishing invoices and submitting his books for exam- 
ination, and having been misled by them into the belief that he 
had done all that the company required of him in the way of fur- 
nishing proofs, and it appearing that he had been deceived in 
that respect, the presentation of sworn proofs of loss was waived. 
Hill vs. Phoenix Ins. Co., 14 Wash. 169, 44 Pac. 146, relied upon 
by the appellant, was by a divided court, and the rule announced 
by it as to the authority of an adjuster was not followed either 
in the Hall Case or in the Sidebotham Case. In Ins. Co. vs. 
Eggleston, 96 U. S. 572, 24 L. Ed. 841, the court considered the 
question of forfeiture arising from a failure to pay the premiums 
on a life policy. Discussing the question of a waiver of a for- 
feiture clause in the policy, at page 577, it is said: “Any agree- 
ment, declaration, or course of action on the part of an insur- 
ance company which leads a party insured honestly to believe 
that by conforming thereto a forfeiture of his policy will not be 
incurred, followed by due conformity on his part, will, and ought 
to, estop the company from insisting upon the forfeiture, though 
it might be claimed under the express letter of the contract.” 
In the instant case the delay in the commencement of the action 
was caused solely by the representations of the appellant’s ad- 
juster, and it has suffered no prejudice or injury therefrom. A 
corporation can act only through its agents and they must be 
held to have such power as inheres in the duties they are as- 
signed to perform. The appellant having clothed its adjuster 
with apparent authority to speak for it, and he having induced 
the respondent to delay the commencement of the action until 
the time limit fixed in the contract had expired, it will not now 
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be heard to urge that he exceeded his authority, and invoke the 
bar. It is further urged in this behalf that suit was not com- 
menced within a reasonable time after payment was refused. 
The jury under proper instructions resolved this question in 
favor of the respondent, and we cannot say as a matter of law 
that the time—twenty-five days—was not reasonable. The 
formal presentation of proof of loss after the request of the ad- 
juster to delay the commencement of the action does not militate 
against the view announced in these cases. 

It is next urged that the excess insurance alleged in the com- 
plaint renders it subject to demurrer. The respondent asserts 
that the appellant, knowing of the breach of the condition of the 
policy existing when it was issued and delivered, will be held to 
have waived the provision against other insurance. The appel- 
lant answers, saying that, even if this is true as to the printed 
condition, the rider which was attached, permitting other con- 
current insurance to the extent of $2,000, discloses the real con- 
tract; that the appellant had a right to assume that the re- 
spondent would cancel the excess insurance. On the demurrer 
we must accept the averment as true that the respondent dis- 
closed to the appellant the fact that he had $4,000 insurance on 
the property before the policy was written. Viewing the ques- 
tion from principle the mind at once inquires, Did the appellant 
intend to deliver a void policy? What was the purpose of the 
policy, and what consideration did the appellant intend to give 
for the premium it received? We are persuaded that the juster 
and sounder rule is that the appellant, knowing of the existence 
and amount of other insurance on the property when it issued 
and delivered the policy, waived the condition under considera- 
tion. This rule has abundant support in the decided cases. 
Mesterman vs. Home Mutual Ins. Co., 5 Wash. 524, 32 Pac. 
458, 34 Am. St. Rep. 877; Hart vs. Niagara Fire Ins. Co., 9 
Wash. 620, 38 Pac. 213, 27 L. R. A. 86; Anderson vs. Man- 
chester Fire Ins. Co., 59 Minn. 182, 60 N. W. 1095, 63 N. W. 
241, 28 L. R. A. 609, 50 Am. St. Rep. 400; German Ins. Co. vs. 
Shader, 68 Neb. 1, 93 N. W. 973, 60 L. R. A. 918; Parsons, 
Rich & Co. vs. Lane, 97 Minn. 98, 106 N. W. 489. The fact that 
there was a rider attached permitting other concurrent insur- 
ance to the extent of $2,000 does not change the rule. It will 
be presumed that the appellant did not intend to issue a policy 
void in the beginning. The respondent urges that the words 
“other concurrent insurance” are ambiguous, and that parol evi- 
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dence as to what the exact contract was is admissible. The view 
we take of the case makes it unnecessary to determine this ques- 
tion. The demurrer was properly overruled. 

There was no written application for the policy. The re- 
spondent testified that negotiations for the policy were had with 
one J. W. Adkinson, in North Yakima; that the latter asked 
him how his insurance was, “and I told him I was going to 
have some more, and he wanted to know how much, and I told 
him about how much, and he said he would take it for me. 
* * * T explained to him at the time what insurance I had 
and in what companies, and so he said he would make out a 
policy and forward it to me, and that was about all that was 
said at the time. * * * Well, I just stated that I had $2,000 
in the Home, and $2,000 in the A*tna”. He further testified that 
two or three days later he received the policy by mail, either 
from Adkinson or from Barney & Downs; that he noticed that 
it read $2,000 other concurrent insurance permitted”, “and, as 
I was carrying $4,000, I knew the policy wouldn’t be any good 
that way, if it meant just the $2,000 altogether, so I wrote Mr. 
Adkinson, and asked him about it. I didn’t receive any reply 
for a day or two, and happened to come up to town and brought 
the policy with me, and went to his house and handed it to him, 
and called his attention to that part of it, and he looked it over, 
and he says: “That means $2,000 additional; that is, $2,000 
more than you are carrying.’ He knew what I was carrying” 
—that thereupon he paid the premium. The policy was counter- 
siged by Barney & Downs, the agents, and the respondent could 
not testify whether it was mailed to him by Adkinson or by 
Barney & Downs. This testimony is disputed by both Adkinson 
and Barney & Downs. ’ 

The appellant make two contentions: (1) That there is no 
evidence tending to show that Adkinson was its agent, or that 
the amount of existing insurance was communicated to Barney 
& Downs; (2) that it was error to permit the respondent to 
testify that Adkinson explained that the rider meant $2,000 in 
excess of the $4,000 and the $2,500. Upon the first proposition 
the testimony of the respondent discloses that he had no nego- 
tiations or conversations with any one other than Adkinson, be- 
fore the delivery of the policy. Adkinson assumed to act as agent 
for a fire insurance company whose name was not disclosed un- 
til the delivery of the policy. The respondent did not know 
Barney & Downs in the transaction. If Barney & Downs wrote 
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the insurance through Adkinson as their intermediary, it was 
for the jury to determine from all the facts and circumstances in 
the case the relation of the latter to them and the appellant. 
Agency may be, and often is, created by the conduct of the 
parties. It is fundamental that facts known to an agent when 
acting as such are in law known to the principal, and it would 
be a fraud in law if an insurance company were allowed to de- 
liver its policy through their agent, and accept the premium with 
knowledge of the facts which under its provisions made it void 
ab initio, and thereafter assert its invalidity. Parsons, Rich & 
Co. vs. Lane, 97 Minn. 98, 106 N. W. 485, citing numerous au- 
thorities; Fishbeck vs. Phoenix Ins. Co., 54 Cal. 422. On the 
second point of the objection the testimony was admissible for 
the purpose of showing that Adkinson had notice of the $4,000 
insurance before the policy was accepted or paid for. The in- 
terpretation he gave the contract in view of the knowledge he 
had of the facts is the law’s interpretation. Moreover, as we 
shall see, the appellant retained the premium after full knowledge 
of all the facts and it must therefore he held to have asserted 
the validity of its contract. 

There is, however, another principle of law which precludes 
the appellant from interposing this objection. The evidence dis- 
closes that it has received and retained the premium. ‘True, this 
was not formally pleaded as an estoppel or waiver, but evidence 
of payment was admitted without objection, and the pleadings 
will be treated as amended so as to properly present the ques- 
tion. “Clearly the defendant could not assert a right to the pre- 
mium for valid insurance, and at the same time insist that the 
insurance had never been effected. By claiming and maintain- 
ing such a right, with full knowledge of all material circum- 
stances, it unequivocally affirmed the validity of the insurance 
for the period covered by the premium, and definitely waived 
every objection on which its validity could be denied.” N. J. 
Rubber Co. vs. Assur. Co., 64 N. J. Law, 580, 586, 46 Atl. 777. 
See, also, Parsons, Rich & Co. vs. Lane, supra; Schreiber vs. 
German-American Hail Ins. Co., 43 Minn. 367, 45 N. W. 708; 
New York Life Ins. Co. vs. Baker, 83 Fed. 647, 27 C. C. A. 558; 
Frasier vs. New Zealand Ins. Co., 39 Ore. 342, 64 Pac. 814; 
Elliott vs. Lycoming County Mut. Ins. Co., 66 Pa. 22, 5 Am. 
Rep. 323; German Ins. Co. vs. Shaden, 68 Neb. 1, 93 N. W. 
972, 60 L. R. A. 918. ‘ 

The policy provided that “no agent, adjuster, or other repre- 
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sentative of this association except the secretary is authorized 
to waive proofs of loss or to admit or deny liability under this 
policy”. This provision is invoked in aid of the six months’ 
limitation clause in the policy. We have met this contention 
in considering the demurrer, and will not restate or recite the 
authorities. We will add, however, that parties competent to 
make such a contract may, as a rule, abrogate or modify it by a 
subsequent one entered into in any manner authorized by law. 
Ruthven vs. American Fire Ins. Co., 102 lowa, 550, 71 N. W. 
574- 

The denial of the motion for a directed verdict is assigned as 
error. Upon this question, in addition to the points already 
considered, it is urged that the evidence showed that, between 
the date of the delivery of the policy and the fire, two buildings 
were constructed by third parties within one hundred feet of the 
insured property, in contravention of the hazard provision of 
the policy. The policy, as we have seen, provided that it should 
be void if there is “any increase of the hazard by additional ex- 
posures within one hundred feet or otherwise”. The statement 
is made in the appellant’s brief that the proof of loss—Exhibit A 
—contains the respondent’s sworn statement showing a viola- 
tion of this provision. This exhibit is not in the record. The 
point is not well taken, for two reasons: First, there is no evi- 
dence in the record showing a violation of the clause; second, 
the court instructed the jury thereon as follows: “If you shall 
be convinced by a preponderance of the evidence that, after said 
policy was issued, there was erected within one hundred feet 
from the property insured an additional exposure, and that the 
same increased the hazard or risk or danger of such property 
being damaged by fire, then your verdict must be for defendant.” 
No exception was reserved to this instruction. For the reasons 
stated it is not necssary to consider the appellant’s authorities 
under this head. 

The court in substance, instructed the jury that, if they were 
convinced by a preponderance of the evidence that Adkinson 
assumed to be be a soliciting agent of defendant, or of any un- 
disclosed insurance company, and in that capacity solicited and 
obtained from plaintiff an application for insurance upon the 
property in question, either written or oral, and that plaintiff 
gave him such application, believing him to be such agent, and 
gave it to him as such agent, and the defendant thereafter, with 
knowledge or notice that Adkinson had assumed so to act, and 
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had thereby obtained such application. issued the policy, and re- 
ceived the premium from the plaintiff, intending that the policy 
should be received by the plaintiff in compliance with the appli- 
cation to Adkinson, and that the plaintiff did so receive it, then, 
for the purpose of this suit the act of Adkinson in soliciting and 
receiving the application became in legal effect the act of the 
defendant; and if at the time of making such application the 
plaintiff informed Adkinson that there was already $4,000 other 
insurance on the property, the knowledge thus obtained by Ad- 
kinson is in law the knowledge of the defendant and estops de- 
fendant from alleging that the policy is void on account of the 
other policies existing at the time the policy was issued. This 
is assigned as error, but, as we have seen, it correctly announces 
the law. : 

The court instructed the jury: “You are the exclusive judges 
of all questions of fact and the weight to be given to any par- 
ticular fact.” This is assigned as error. The particular objec- 
tion urged is that the jury are not the judges of “the weight to 
be given to any particular fact.” The point made is that, when 
the jury has determined what a given fact is the law as given 
by the court determines its weight. It is said arguendo: “In 
the case at bar, for instance, if from the testimony the jury 
found that the defendant company had no notice of the excess 
insurance, the jury had no right to determine the weight to be 
given to that fact. That question is purely a question of law.” 
We think that the learned counsel has indulged in over-refine- 
ment. This is particularly true in the instant case, because im- 
mediately following the criticised words the court adds, “but the 
law it is your duty to accept from the court”. 

Finally, it is contended that the court erred in instructing the 
jury that the pleadings are not evidence in the case. It is 
urged that the instruction was misleading, as the jury might 
conclude that admissions in the pleadings could not be consid- 
ered as evidence. The instruction as an entirety was: “You 
will take with you the pleadings, that is, the complaint and an- 
swer and the reply in this case, all exhibits in evidence, and, 
gentlemen, these pleadings, that is, the complaint and answer 
and reply, are not testimony in the case. They are not evidence 
in the cause. They are simply statements of what the parties on 
each side claim to be the facts, but not evidence of the facts, and . 
the issue in the cause, that is, the issue of facts, you must de- 
termine under the instructions of the court from the evidence in 
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the cause before you, and from the admissions of the parties, 
respectively that have been laid before you or have been sub- 
mitted to you.” The court had theretofore pointed out certain 
admissions in the pleadings. The instruction, read as an en- 
tirety, shows clearly that the charge that the pleadings were not 
evidence was limited to the issues joined, but that admissions in 
any form were evidence. We have not overlooked the fact that 
Adkinson, Barney, and Downs testified that the application for 
the policy was in the form of a letter addressed to Adkinson, 
wherein the respondent stated that he was then carrying $2,000 
insurance; nor are we unmindful that they testified that Adkin- 
son was then an employee in a clothing store, and not con- 
nected in any way with the appellant or Barney & Downs. The 
letter, however, was not produced at the trial, but proof of its 
loss was offered. All the testimony was submitted to the jury 
under proper instructions and they having found for the re- 
spondent upon competent evidence we cannot disturb the ver- 
dict. The veracity and credibility of the witnesses was for them 
to determine. 

The judgment will therefore be affirmed. 

Rudkin, C. J., and Morris, Chadwick, and Fullerton, JJ., con- 
cur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The doctrine of waiver or estoppel is usually invoked to protect the 
insted when he has been induced to delay suit until too late by acts 
of the adjuster. But aside from this it would seem that a logical founda- 
tion for defeating the effect of the limitation clause where, as here, the 
adjuster had agreed with the insured upon a basis of settlement, can 
be established in the nature of this agreement itself. It may be regarded 
as a-new and independent oral contract between the parties whereby, 
in consideration of the release of all further claims under the policy by 
the insured, the insurer agrees to indemnify him in a certain specific 
amount for the loss which he has suffered. The refusal of the com- 
pany to comply with this agreement may be regarded as the real ground 
for the action where the adjuster has the implied power to settle the 
loss. No other than the statutory limitation would apply to such an 
independent agreement, and the limitation clause of the policy itself 
would have no application. 

The standard policies now in common use, except those of some 
five or six states, provide in substance that all waivers must be in writ- 
ing. The effect of these provisoins in cases where the company has 
presumptive knowledge of the invalidity of the policy when issued, has 
been widely discussed by the courts, especially since the decision in the 
case of the Northern Assur. Co. vs. Building Ass’n, 183 U. S. 308, where 
the Supreme Court of the United States, Justice Shiras writing the 
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opinion, held that written contracts, if unambiguous, must speak for 
themselves, and cannot, be varied by parol, and that this principle is as 
applicable to imsurance as to other contracts; that it is competent for 
the parties to agree that any knowledge of invalidity shall be expressed 
by writing and that a repudiation of this doctrine is contrary to the 
primary rules of evidence and the weight of authority both here and in 
England. This decision has been generally followed in the Federal 
Courts: 186 U. S. 423, 117 Fed. 369; 138 Fed. 497; 133 Fed. 909; 151 
Fed. 961; 141 Fed. 877. Massachusetts, New Jersey, Minnesota and 
Connecticut have taken a similar view. On the other hand, many of the 
State Courts have refused to follow this decision. 

In Chesmore vs. Ins. Co., 108 N. W. 230, the Supreme Court of Iowa 
admitted that the doctrine of oral waiver was peculiar to insurance, but 
was founded on the laudable design of preventing fraud through secur- 
ing a premium for a void contract, and insurance contracts are in such 
common use that failure to examine them is not negligence. So the 
Supreme Court of Wisconsin, in Welch vs. Fire Ass’n, admitted that it 
would be difficult to support an oral waiver as an original proposition, 
but considered that the weight of authority sustained it, and in German 
Ins. Co. vs. Shader, 93 N. W. 972, the Supreme Court of Nebraska cited 
decisions from twenty-seven states in support of the doctrine. 


APPELLATE COURT OF INDIANA. 


Division No. 1. 


SWING 
vs. 


WELLINGTON Et AL.* 


CONTRACTS—PLACE OF CONTRACT. 


The agent of an Ohio fire insurance company, where its offices were, 
went to Indiana and obtained from defendants at their place of busi- 
ness there two applications for policies, which were signed by de- 
fendants and delivered to the agent. The applications stated that 
premium notes were to be given which the agent stated would be 
sent by the company to defendants for execution. The notes were 
sent to defendants in Indiana, together with applications, and were 
signed by them and returned to the company, and shortly there- 
after the policies were delivered to defendants and the first pre- 
miums were mailed to the company. The policies were not to be 
binding until received and examined by defendants. No place of 
payment of the notes, or of the policy in case of loss, was named 
either in the notes, applications, policies, or in the company’s by- 
og Held, that the contracts of insurance were governed by Indi- 
ana laws. 


[For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.] 
% Decision rendered, Oct. 28, 1909. 89 N. E. Rep. 514. 7 
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ACTION—DEFENSES—DISSOLUTION OF COMPANY. 


That a mutual fire insurance company was dissolved and ousted from 
doing business in the state where it was organized, so that it could 
not comply with Acts 1905, p. 113, c. 65 (Burns’s Ann. St. 1998, § 
4663), requiring the auditor, before issuing a license to a foreign 
mutual fire insurance company, to require a certificate by the insur- 
ance department of its home state that it is entitled to do business 
there, was a complete bar to an action in this state by a trustee to 
wind up its affairs, to recover an amount due on policies, and did 
not merely abate the action, as would have been the case if it could 
subsequently comply with the statute. 


[For other cases, see Insurance, Dec. Dig. § 615.] 


Appeal from Superior Court, Madison County; C. M. Green- 
lee, Judge. 

Action by James B. Swing, trustee, against James Wellington 
and others. From a judgment for defendants, plaintiff appeals. 
Affirmed. 


PATTERSON A. REESE, WALKER & FosTEr, and OLIVER H. 
Carson, for Appellant. 

KITTINGER & DivEN, M. A. CHIPMAN, S. M. KELTNER, and 
EDGAR E. HENDEE, for Appellees. 

MYERS, J. 

From the complaint in this cause it appears that the Supreme 
Court of the state of Ohio appointed James W. Swing trustee 
for the creditors and policyholders of the Union Mutual Fire 
Insurance Company, of Cincinnati, Ohio, and that he afterward 
qualified, and by order of that court brought this action against 
appellees to enforce payment of $289.34, alleging that said 
amount had been fixed by a decree of the Supreme Court of the 
state of Ohio as the amount due said company from appellees by 
reason of certain policies of insurance held by them. A demur- 
rer to the complaint was overruled. 

Appellees answered in eight paragraphs. 

The first, in substance, averred that neither said insurance com- 
pany, which was a foreign corporation, or its agent who solicited 
appellees to take a policy of insurance, were licensed to do busi- 
ness in Indiana, and had not complied with the laws of this state 
respecting foreign insurance companies; that appellees were op- 
erating a flour mill and elevator, and were residents of this state ; 
that at the city of Anderson, Ind., they signed a written applica- 
tion to said company for insurance, with notes attached cover- 
ing the amount of premium which might become due on account 
of said policies; that afterward policies of insurance were is- 
sued to appellees by the company and delivered to them at An- . 
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derson, Ind.; that afterward all premiums. due for insurance 
were paid, and all policies and notes canceled and surrendered. 

The second admitted that appellees from December 1, 1888, 
to October 1, 1890, carried two policies of insurance with said 
company on property owned by them as partners in Anderson, 
Ind., and that was the only business relation ever existing be- 
tween said company and appellees; also averring facts to the 
effect that the insurance contract entered into was one governed 
by the laws of Indiana; that neither said company nor its agent 
ever complied with the laws authorizing it or its agent to do 
business in this state. 


The third and fourth averred that the cause of action did not 
accrue in six and ten years respectively. 


The fifth was a general denial. 


The sixth, as amended, proceeded upon the theory that appel- 
lees, through the misrepresentations of the company’s agent re- 
garding the right or authority of the company to assess appel- 
lees in excess of an agreed premium of $40 per $1,000 per an- 
num and also as to the meaning and effect of certain specific 
clauses in the application and contract of insurance which mis- 
representations appellees relied on and believed them to be true, 
and, without any knowledge or means of ascertaining the truth 
or falsity of said representations, did make an application to said 
company for policies of insurance, and received and accepted 
two policies at the city of Anderson, Ind., and did execute two 
promissory notes of $200, etc. 

The seventh, in substance, showed that while the company 
was still in business and operating its business a difference arose 
between said company and appellees as to said contracts of in- 
surance and, for a valuable consideration paid by appellees, the 
company released and canceled the contracts and surrendered 
to appellees the notes for all unpaid premimus, and each released 
and discharged the other from all obligations whatsoever. 


A demurrer was sustained to the eighth, and no question is 
presented on that ruling. A reply in denial closed the issues. 

The issues thus formed were tried by the court, special find- 
ing of facts made, and conclusions of law stated thereon, and 
judgment rendered in favor of appellees. 


The record before us contains several assignments of error, 
but, from an examination of appellant’s brief under the heading 
of points, it is clear that the appellant is relying only upon the 





1240 Insurance Law Journal. [Dec., 1909. 


assignments of error that the court erred in its conclusions of law 
and in overruling his motion for a new trial. 

In substance, the findings show that the Union Mutual Fire 
Insurance Company of Cincinnati, Ohio, was incorporated in 
the year 1887, in the state of Ohio, pursuant to the laws of that 
state, with its place of business at Cincinnati, Ohio. The pur- 
pose of the corporation was to insure its members, residents in 
or out of the state of Ohio, against loss or damage by fire or 
lightning to buildings used for various purposes and their con- 
tents. The law under which said company was incorporated 
made provision for the payment of losses and incidental ex- 
penses by assessment on its members. A copy of three sections 
of the statutes of Ohio, under which said company was author- 
ized to do business, were made a part of the findings. With 
other provisions of these sections it is provided that a person 
who effects insurance and continues to be insured in such a com- 
pany becomes a member thereof during the period of insurance, 
and shall be bound to pay for losses and incidental expenses as 
accrue to the company in proportion to the original amount of 
his deposit note or contingent liabilty; “and the directors shall, 
as often as they deem necessary, settle and determine the sum 
to be paid by the several members thereof, and publish the same 
in such maner as they may choose, or as the by-laws prescribe, 
and the sum to be paid by such member shall always be in pro- 
portion to the original amount of such liability, and shall be paid 
to the officers of the company within thirty days after the publi- 
cation of such notice”, and providing the manner of keeping its 
capital unimpaired by assessing its members the amount needed 
to pay losses and expenses in proportion to their several liabili- 
ties. The refusal of a member for thirty days after the publica- 
tion of said notice, and after the demand for payment to pay 
the sum assessed against him, gave the directors authority to 
sue for and recover the whole amount of contingent liability. 
The additional findings substantially cover all of the facts 
pleaded in the first, second, sixth, and seventh paragraphs of 
answer. 

Upon these findings the court stated conclusions of law as fol- 
lows: “(1) The contract of insurance under consideration is 
unlawful and invalid. (2) There can be no recovery for an as- 
sessment upon the policies issued to defendants pursuant to such 
contract. (3) That the plaintiff recover nothing herein, and 
that the defendants recover their costs.” 
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Under the first assignment of error our attention is directed 
to the question, was the contract of insurance an Ohio or Indi- 
ana contract? From the special findings it appears that in No- 
vember, 1888, the appellees were partners and owned and op- 
erated an elevator and flouring mill in the city of Anderson, Ind. ; 
that during said month, and for years prior thereto, and ever 
since, appellees have resided and had their place of business in 
said city; that in said month of November the Union Mutual 
Fire Insurance Company of Cincinnati, Ohio, and for some 
time thereafter, was a corporation, organized under the laws of 
the state of Ohio, and for which, as well as all others concerned, 
appellant herein was acting as trustee, sent its authorized agent 
into Indiana» and to said city of Anderson to solicit insurance, 
and while there said agent called upon appellees at their place of 
business, and solicited from them, and then and there obtained 
from them, two written applications to said company for two 
policies of insurance of $1,000 each; that applications were 
signed by appellees, and then and there delivered to said agent; 
that by the terms of said applications notes were to be given 
which said agent stated would be sent to appellees by the com- 
pany for execution; that thereafter said company, in accordance 
with said application, forwarded to appellees one of its forms of 
notes and written applications, which contained a description 
of the property as was written in the first application made by 
appellees and delivered to said agent at said city of Anderson, 
and at the bottom thereof and attached to said second applica- 
tion was also a promissory note filled out for $200; that appellee 
signed said note in accordance with their former written agree- 
ment so to do, and returned it to said insurance company; that 
shortly thereafter said company delivered to appellees at An- 
derson, Ind., its two certain policies of insurance. A copy of 
the policies is made a part of the findings. Along with said poli- 
cies another note of like terms and for the same amount as the 
first was received by appellees at Anderson, Ind., and there 
signed by them and with their check for $80, on which said com- 
pany received $80 in money. The first year’s premium on both 
of said policies was sent to the company by mail. Both policies 
were of date December 1, 1888. No place of payment of the 
notes, or any assessment thereon, was designated in the notes, 
or in the applications, or in the contracts of insurance, or in the 
by-laws, of said company, nor was any place of payment named 
in case of loss. It also appears that at the time the applications 
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were signed and delivered to said company’s agent at Anderson, 
Ind., it was understood and agreed between appellees and said 
agent that the former should not be liable for assessments beyond 
a fixed sum of $40 per $1,000 of insurance in any one year, and 
that the policy should be and contain such provisions as not to 
make appellees liable for assessments as in case of mutual insur- 
ance companies; that appellees had no data or means of know- 
ing the provisions contained in the policies, other than as they 
were informed by said company’s agent. 

On the part of appellant it is claimed that because at Cincin- 
nati, Ohio, the contracts were written and signed and there de- 
posited in the mail, postage prepaid, and addressed to appellees 
at Anderson, Ind., the contracts were governed by the laws of 
the state of Ohio. Appellant’s proposition does not take into 
account the findings to the effect that the contracts were not to 
become executed until received and inspected by appellees at 
Anderson, Ind., nor many other facts found which bear upon 
this question. Considering all of the facts bearing upon the 
question we are now considering, in our opinion, the weight of 
authority requires us to hold that the contracts in question were 
Indiana contracts and governed by the laws of this state. . Car- 
rolton Furniture Mfg. Co. vs. American, etc., Co., 115 Fed. 77, 
52 C. C. A. 671. Also, see s. c., 124 Fed. 25, 59 C. C. A. 545; 
Kelley vs. Mutual Fire Ins. Co. (C. C.) 109 Fed. 56; Thompson 
vs. Traders’ Ins. Co., 169 Mo. 12, 68 S. W. 889; Hartford, etc., 
Co. vs. Whiteman, 75 Ohio St., 312, 79 N. E. 459; Mutual Life 
Ins. Co. vs. Hathaway, 106 Fed. 815, 45 C. C. A. 655; Fidelity 
Mut. Fire Ins. Co. vs, Jeffords, 107 Fed. 403, 46 C. C. A. 377, 53 
L. R. A. 193; Providence Savings L. Ass’n vs. Hadley, 102 Fed. 
856, 43 C. C. A. 25; People’s Bldg. Ass’n vs. Markley, 27 Ind. 
App. 134, 60 N. E. 1013; Albro vs. Manhattan, etc., Co. (C. C.) 
119 Fed. 629; Grevening vs. Washington Life Ins. Co., 112 La. 
879, 36 South. 790, 104 Am. St. Rep. 474; Plaut vs. Mutual, etc., 
Co., 26 Ohio Cir. Ct. R. 499; Millard vs. Brayton, 177 Mass. 
533, 59 N. E. 436, 52 L. R. A. 117, 83 Am. St. Rep. 294. 

The findings further show that at no time was there any at- 
tempt on the part of said company or of appellant, nor did said 
company ever comply with the laws of Indiana for the admission 
of foreign mutual fire insurance companies into this state to do 
business, nor did said agent ever comply with the laws of this 
state authorizing him to act as such agent or do business for 
said company in this state; that said company prior to the 
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bringing of this action, was, by a decree and judgment of the 
Supreme Court of Ohio, dissolved and ousted from doing any 
further business as a corporation; that the appellant, James B. 
Swing, was appointed trustee for the purpose of winding up and 
adjusting the affairs of said company; that said company has 
had no power, right, or franchise to do business or act as a cor- 
poration since the date it was dissolved as aforesaid. 

Were this an action by a corporation as a going concern, and 
the question was properly presented, there would be no doubt 
under the decided cases in this state that its remedy to enforce 
the payment of the assessments for which suit is brought would 
be suspended until a compliance with our statutory require- 
ments. North Mercer, etc., Co. vs. Smith, 27 Ind. App. 472, 61 
N. E. 10; Clarke, Rec., vs. Darr, 156 Ind. 692, 60 N. E. 688; 
Phenix, etc., Co. vs. Pennsyvlania, etc., Co., 134 Ind. 215, 33 N. 
E. 970, 20 L. R. A.g05; Wood, etc., Co. vs. Caldwell, 54 Ind. 
270, 23 Am. Rep. 641; Security, etc., Co. vs. Elbert, 153 Ind. 
198, 54 N. E. 753; Daly vs. National, etc., Co., 64 Ind. 1. But 
in this case it is apparent from the findings that a compliance with 
the laws of this state relating to the right of foreign mutual fire 
insurance companies to transact business in this state cannot be 
complied with by appellant. Acts 1905, p. 113, c. 65 (section 
4663, Burns’s Ann. St. 1908). And, this being true, it follows 
that the facts found are sufficient, not only to abate, but as a 
complete bar to this action. Wiesling vs. Warthin, 1 Ind. App. 
217, 27 N. E. 576; Chicago, etc., Co. vs. Nelson, 32 Ind. App. 
355, 69 N. E. 705; Moore vs. Sargent, 112 Ind. 484-487, 14 N. 
E. 466; Pitts Sons Mfg. Co. vs. Commercial Nat. Bank, 121 
Ill. 587, 13 N. E. 156; Rea vs. Hayden, 3 Mass. 24; Stewart 
vs. Potomac Ferry Co. (C. C.) 12 Fed. 296. 

Appellant also insists that the lower court did not give full 
faith and credit to the judicial proceedings of the Supreme Court 
of Ohio, as require by article 4, § 1, of the United States Con- 
stitution, in that it permitted the appellees to set up a defense 
to appellant’s claim. In this particular the trouble arises from a 
difference of opinion regarding the scope of the judgment and 
order of that court. It is clear that the Ohio court, in making 
the assessment here sued on, in that respect acted in the place of 
the board of directors of a live corporation and therefore the 
decree in that proceeding is conclusive as to the necessity for 


and the amount of the assessment but foreclosed no right to de- 
VoL. XXXVITII.—83. 
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fend against it on an other grounds. Swing, Trustee, vs. Rose, 
75 Ohio St. 355-366, 79 N. E. 757. 

Appellees assert that they were not members of the corpo- 
ration, or, if so, they had paid and satisfied all claims or demands 
of the corporation for which they were liable under their con- 
tracts prior to the order dissolving the corporation and the or- 
der of assessment. It is not claimed that the appellees were be- 
fore the Supreme Court of Ohio, at the time said orders were 
made, by any notice or other process, but that the court acquired 
jurisdiction over their person by reason of their corporate mem- 
bership. If they were members of the corporation, any judg- 
ment affecting the corporation as an entity would bind them, 
but not so as to any order affecting their individual liabilty to 
the corporation. The appellant stands in the place of the cor- 
poration in respect to the collection of the assessment made by 
the court, and the court acted in the place of the board of di- 
rectors in determining the necessity for and the amount of the 
assessment. In our view of this case any defenses which ap- 
pellees might have presented in case the suit had been brought 
by the corporation are available in a suit against them by appel- 
lant as trustee. Great Western, etc., R. Co. vs. Purdy, 162 U. S. 
329, 16 Sup. Ct. 810, 40 L. Ed. 986; Swing, Trustee, vs. Rose, 
supra; Society Perun vs. Cleveland, 43 Ohio St. 481, 3 N. E. 
357: 

Returning to the conclusions of law, we are not prepared to 
say that the first was not erroneous, for the reason that, in our 
opinion, the contracts, on account of which the assessment was 
made, were not invalid. But in view of the conclusions reached 
by us the second and third conclusions of law were correct, and, 
being correct, the first, if erroneous, was harmless, and furnishes 
no ground for a reversal of the judgment. 

Appellant, in support of his motion for a new trial, challenges 
the sufficiency of the evidence to support the special findings. 
Upon a careful consideration of the evidence and the inferences 
which might reasonably be drawn therefrom, we cannot say that 
the findings are unsupported by the legitimate evidence. 

Looking to the entire record before us, we are of the opinion 
that this cause upon its merits, was fairly tried and determined 
in the court below, Section 700, Burns’s Ann. St. 1908. 

Judgment affirmed. 





Fire.] Kansas City M. & O. Ry. Co. vs. Shutt. 


KANSAS CITY, M. & O. RY. CO. VS. SHUTT.* 
(Supreme Court of Oklahoma.) 


SUBROGATION—ACTIONS—PARTIES. 


Where an insurance company pays to the assured a loss occasioned by 
the wrong of a third party, and the value of the property destroyed 
by the fire exceeds the amount paid by the insurance company, the 
assured may bring an action in his own name against the wrongdoer, 
and recover the full amount of the loss. 


[For other cases, see Insurance, Cent. Dig. § 1516; Dec. Dig. § 606.] 
% Decision rendered, May 12,1909. 104 Pac. Rep. 51. 


SCRIVNER VS. ANCHOR FIRE INS CO.* 


(Supreme Court of Iowa.) 
AGENTS—KNOWLEDGE OF AGENT IMPUTED TO COMPANY. 


The soliciting agent of an insurance company attempted to secure ad- 
ditional insurance from an insured, but was advised that the in- 
sured would take his additional insurance in another company, but 
the agent was requested to forward the insured’s policy to the com- 
pany to procure an indorsement more fully covering his goods in- 
sured. The agent had no authority to act for the company, save as 
a solicitor, and attempted to exercise no other authority in return- 
ing the policy for reformation. Held, that defendant was not 
chaiged with any notice as to insured’s intentions to take additional 
insurance, nor as to his actual application to another company there- 
for, though such application was made before the policy with the 
corrected description of the goods insured was returned, and was 
not estopped from setting up as a defense the breach of condition in 
its policy against the taking of additional insurance in another com- 
pany; and Code, § 1750, providing that the term “agent” as ap- 
plied to insurance shall include any person who shall, directly or 
indirectly, transact any insurance business for an insurance com- 
pany, and that any agent representing such company who may so- 
licit insurance or transact the business generally of such company 
shall be held to be the agent of the company with authority to 
transact all business within the scope of his employment, is imma- 
terial on the question. 


[For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.] 
% Decision rendered,Oct. 27,1909. 122 N.W. Rep. 942. 


——-— @e@ 


GROSS VS. COLONIAL ASSUR. CO.* 
(Court of Civil Appeals of Texas.) 


WARRANTIES — PROMISSORY WARRANTIES —WARRANTY 
AGAINST ANOTHER INSURANCE. 

A clause in a fire insurance policy forbidding other concurrent insurance 
unless permitted is a promissory warranty, so that strict compliance 
therewith is essential to a recovery. 


[For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.] 


% Decision rendered, June 30,1909. ‘Rehearing withdrawn, Oct. 6, 1909. 121 8. W. Rep. 
517. 
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WARRANTIES—STATUTORY PROVISIONS—CONSTRUCTION. 


Rev. St. 1895, art. 3096aa, added by Acts 28th Leg. 1903, p. 94, c. 60, § 1, 
provides that any provision of an insurance contract which pro- 
vides that any answers or statements made therein or in the appli- 
cation, if untrue or false, shall render the policy void, shall be of 
no effect unless the matter misrepresented is material to the risk. 
A fire insurance policy provided that it should be void if assured then 
had, or thereafter procured, other insurance. Held, construing the 
statute under the assumption that it was enacted with knowledge of 
the judicial doctrine of promissory warranties and representations, 
and requiring strict compliance with the former, that it did not 
abolish such doctrine, and the policy was avoided by carrying poli- 
cies in other companies, $750 in excess of the $37,000 concurrent in- 
surance permitted, and the small amount of the excess, compared 
with the total insurance permitted, did not excuse the violation of 
the provision. 


[For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.] 


—————_$e@—____—_- 


AMERICAN INS. CO. VS. BAGLEY. (No. 1,901.)* 
(Court of Appeals of Georgia.) 


FIRE POLICY—INSURABLE INTEREST. 


A deed of bargain and sale from a wife to her husband to property in 
this state must, in order to be valid, be approved by the Superior 
Court. Such a deed unless approved will not confer upon the hus- 
band such a title as will comply with the condition of a fire insur- 
ance policy that it is to be void if the insured does not hold the 
property by an unconditional fee simple title. 


[For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.] 


IRON SAFE CLAUSE—“OTHER PERSONAL PROPERTY”. 


Where the iron safe clause attached to a policy of fire insurance recites 
that its terms are to be applicable if the policy covers “merchandise 
or other personal property”, the phrase “other personal property” 
means articles in the nature of merchandise, and does not include 
ordinary store fixtures, such as show cases, iron safes, etc. 

[For other cases, see Insurance, Dec. Dig. § 335.] 


% Decision rendered, Oct. 5, 1909. 65S. E. Rep. 787. 


—————- $o@—____—_- 


CUSHMAN & RANKIN CO. VS. BOSTON & M. R. R.* 


(Supreme Court of Vermont.) 
RELEASE. 


Where wh plaintiff, the owner of buildings destroyed by fire from a 
railroad locomotive, executed a release to the railroad company, the 
company knew that plaintiff had received insurance thereon, which 
constituted an equitable assignment to that extent, and authorized 
the insurer to sue in the name of the plaintiff for its own benefit, 
the release did not bar the action. 


[For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.] 
*% Decision rendered, Oct. 9, 1909. 73 Atl. Rep. 1073. 
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NORTH BRITISH & MERCANTILE INS. CO. VS. 
ROBERTSON.* 
(Court of Appeals of Kentucky.) 


a OF CLAUSE AGAINST ADDITIONAL 


A forfeiture under the clause against additional insurance may be wabeed 
either by parol agreement or the conduct of the insurer, and silence 
for an unreasonable time after notice of breach of the condition will 
constitute such conduct. 

[For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 
390. } 

FIRE POLICY—QUESTIONS FOR JURY. 

Whether fire policies constituting additional insurance in violation of 
that clause were issued without the request of insured and by mis- 
take, notwithstanding his acceptance thereof, and payment of pre- 

~ miums, held for the jury. 

[For other cases, see Insurance, Cent. Dig. § 1740; Dec. Dig. § 668.] 


FIRE POLICY—ADDITIONAL INSURANCE. 


Fire policies issued without the request of insured and by mistake and 
which he did not seek to enforce are in effect no insurance at all, 
and their mere formal existence does not render void another policy 
under a clause providing that it should be void if insured then had 
or should thereafter procure any additional insurance, whether valid 
or not. 


[For other cases, see Insurance, Cent. Dig. § 858; Dec. Dig. § 336.] 





*% Decision rendered, Oct. 6,1909. 121S.W. Rep. 630. 


ooo 


GRAHAM VS. SPARKS, STATE TREASURER, 
ET AL 


(Court of Civil Appeals of Texas.) 


FORFEITURE OF CHARTERS—JURISDICTION OF COURT. 


The District Court of Travis County had jurisdiction to forfeit for cause 
the charter of a mutual fire insurance company whose domicile was 
at Houston, and appoint a receiver for the company. 


[For other cases, see Insurance, Cent. Dig. § 92; Dec. Dig. § 69.] 


MUTUAL COMPANIES—PROPERTY SUBJECT TO GARNISH- 
MENT—DEPOSITS WITH STATE. 


Whether or not the funds of a mutual fire insurance company deposited 
with the State Treasurer under Acts 1903, p. 168, c. 109, § 5, were 
not in the custody of the law upon forfeiture of its charter and the 
appointment of a receiver, under section 9, providing that the securi- 
ties in the hands of the State Treasurer over the amount necessary 
to pay losses incurred shall be divided among the policyholders at 
the date of forfeiture, such funds were held for the benefit of policy- 
holders after forfeiture; and hence were not subject to garnishment. 


[For other cases, see Insurance, Dec. Dig. § 70.] 
*% Decision rendered, June 19, 1909. Rehearing denied, Oct. 9, 1909. 121 S.W. Rep. 597. 


SO ee 
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LIVERPOOL & LONDON & GLOBE INS. CO. V. DELTA | 
COUNTY FARMERS’ ASS’N.* 


(Court of Civil Appeals of Texas.) 


FIRE INSURANCE—DOUBLE INSURANCE—LIABILITY. 


Where a fire policy, stipulating that insurer should not be liable for a 
greater proportion of any loss on the property covered than the 
amount insured by it bore to the whole insurance on the property, 
covered property in one location only, and another policy covered 
such property and also property in other places, there was double 
insurance on the property covered by both policies, and insurer was 
liable for no greater proportion of the loss of such property than 
the amount of its policy bore to the whole insurance. 

{For a cases, see Insurance, Cent. Dig. §§ 1286, 1287; Dec. Dig. § 
504. 


FIRE INSURANCE—ACTIONS. 


Where, in an action on a policy stipulating that insurer should not be 
liable for a greater proportion of any loss on the property than the 
amount insured bore to the whole insurance on the property, the 
insurer alleged in its answer the existence of other insurance and 
the amount thereof, and the evidence established the allegations, 
and the loss sustained was not as much as the amount of the com- 
bined insurance, the court must apply the rule of pro rata liability 
on the part of insurer, and it was not necessary to make the other 
insurer a party defendant, and ask for contribution. 


{For other cases, see Insurance, Cent. Dig. § 1289; Dec. Dig. § 504.] 


FIRE INSURANCE—STIPULATIONS—CONSTRUCTION. 


A provision in a fire policy that, if at the time of a fire the whole amount 
of insurance on the property shall be less than the actual cash mar- 
ket value thereof, insurer shall in case of loss be liable for such 
portion only of the loss or damage as the amount insured by the 
policy shall bear to the actual cash market value of the property at 
the time of the fire, does not nullify the stipulation in the policy 
limiting insurer’s liability to no greater proportion of the loss sus- 
tained than the amount insured by it bears to the whole insurance 
on the property. 

[For other cases, see Insurance, Cent Dig. §§ 355, 356; Dec. Dig. § 171.] 


, Decision rendered, June 26, 1909. Rehearing denied, Oct. 9,1909. 121 s. W. Rep. 599, 





ater 


ST. PAUL FIRE & MARINE INS. CO. VS. MITTEN- 
DORF ET AL.* 


(Supreme Court of Oklahoma.) 


ACTIONS ON POLICIES—CONDITIONS PRECEDENT. 


In an action on an insurance policy, the plaintiff must allege and prove 


— with the conditions precedent in the policy, or a waiver 
thereo 


{For other cases, see Insurance, Cent. Dig. § 1593; Dec. Dig. § 634.] 
*% Decision rendered, Sept. 14, 1909. 104 Pac. Rep. 354. 
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FIRE POLICY—PROOF OF LOSS—SUFFICIENCY. 


In an action on an insurance policy, a substantial compliance with the 
requirement of proof of loss is sufficient. 


[For other cases, see Insurance, Cent. Dig. § 1340; Dec. Dig. § 542.] 
FIRE POLICY—PROOF OF LOSS—OATH OF INSURED—NE- 
CESSITY. 


Where, in an action on an insurance policy, requiring “the insured shall 
within sixty days after the loss make proof thereof under oath”, the 
evidence disclosed that in due time the insured made such proof, 
but the same was not sworn to by the insured, held, that it was error 
for the court to charge the same to be a sufficient compliance with 
the requirement of the policy. 


{For other cases, see Insurance, Cent. Dig. § 1349; Dec. Dig. § 545.] 


ACTION ON FIRE POLICY—PETITION—AMENDMENT. 


Where, in an action on an insurance policy the petition alleged certain 
specific acts as a waiver of proof of loss, and in proof thereof un- 
contradicted evidence was introduced, without objection, sufficient 
to prove a waiver thereof upon other grounds, held, that the petition 
will be considered amended so as to conform to the facts proved, 
and a waiver so proven fairly in issue. 


{For other cases, see Insurance, Cent. Dig. § 1644; Dec. Dig. § 645.] 


O’CONNOR VS. QUEEN INS. CO. OF AMERICA.* 


(Supreme Court of Wisconsin.) 


WHAT CONSTITUTES “FIRE”. 


A fire in a furnace of material so highly infiammable in character as to 
cause such volumes of heat and smoke to escape through the regis- 
ters into the rooms, damaging the house and furniture, though 
without ignition outside of the furnace, is a “fire” within a policy of 
insurance against “direct loss or damage by fire”. 

[For other cases, see Insurance, Dec. Dig. § 421.] 

[For other definitions, see Words and Phrases, vol. 3, pp. 2814-2816.] 


CAUSE OF LOSS—QUESTION FOR COURT OR JURY. 


Though ordinarily whether the damage to insured property was caused 
by a fire within the policy is a question for the jury, where the evi- 
dence is practically undisputed, the determination of the question by 
the court is not error. 

[For other cases, see Insurance, Dec. Dig. § 668.] 


% Decision rendered, Oct. 26,1909. 122 N.W. Rep. 1038. 
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ACCIDENT. 


BAKALARS VS. CONTINENTAL CASUALTY CO.* 


(Supreme Court of Wisconsin.) 


Cc ad ae TY INSURANCE—EXPOSURE TO UNNECESSARY 


In order to defeat liability on a casualty policy prohibiting voluntary 
exposure of insured to unnecessary danger and obvious risk of in- 
jury, it is necessary that there be conscious knowledge of the danger 
on the part of insured and intentional or willful exposure to it. 

ae cases, see Insurance, Cent. Dig. §§ 1181, 1182; Dec. Dig. § 
461. 


CASUALTY INSURANCE—EXPOSURE TO UNNECESSARY 
DANGER—ACTIONS—BURDEN OF PROOF. 


In an action on a casualty policy containing a clause against a voluntary 
exposure to unnecessary danger, defendant has the burden of prov- 
ing violation of such clause by evidence from which such conclusion 
might result by reasonable inference and not alone by conjecture. 


[For other cases, see Insurance, Cent. Dig. 1664; Dec. Dig. § 646.] 


CASUALTY INSURANCE--EXPOSURE TO UNNECESSARY 
DANGER—SUFFICIENCY OF EVIDENCE. 


In an action on a casualty policy prohibiting voluntary exposure of in- 
sured to unnecessary danger or obvious risk of injury, evidence that 
insured, a locomotive fireman, whose duties took him about the 
tracks in railroad yards, took an entirely usual route and the short- 
est one from his home to his place of employment at the roundhouse 
through the railroad yard, and in the vicinity of tracks, and that his 
injuries indicated that he had been struck and run over by a passing 
engine, was insufficient to show a violation of such clause. 


[For other cases, see Insurance, Cent. Dig. § 1721; Dec. Dig. § 665.] 
CASUALTY INSURANCE—INTOXICATION OF INSURE D— 
SUFFICIENCY OF EVIDENCE. 


In an action on a casualty policy, evidence held insufficient to show that 
at the time of his injury insured was under the influence of intoxi- 
cating liquor. 


[For other cases, see Insurance, Cent. Dig. § 1721; Dec. Dig. § 665.] 
POLICY CONSTRUCTION. 


In case of ambiguity, the words of an insurance policy are to be read 
most favorably to the insured. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


CASUALTY INSURANCE—“UNDER THE INFLUENCE OF ANY 
INTOXICANT”. 


The words “under the influence of any intoxicant” in a casualty policy, 
providing that only a certain amount should be paid in case an “ac- 
cidental injury is sustained while the assured is insane, delirious or 
under the inflence of any intoxicant or narcotic”, meant such degree 
of influence as would materially impair insured’s ability to care for 
himself and guard against casualties; such degree of influence being 
equivalent to intoxication in the ordinary meaning of the word. 

[For other cases, see Insurance, Cent. Dig. § 1179; Dec. Dig. § 460.] 

[For other definitions, see Words and Phrases, vol. 8, pp. 7159-7160.] 

*% Decislon rendered, Oct. 5, 1909. 122 N.W. Rep. 721. 
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ROSEBERRY VS. AMERICAN BENEVOLENT ASS’N.* 


(St. Louis Court of Appeals. Missouri.) 


CONTRACTS—CONSTRUCTION. 
Insurance Contracts must be liberally construed in favor of the insured. 
[For other cases, see Insurance, Cent. Dig. §$ 295; Dec. Dig. § 146.] 


FORFEITURES. 


In order to work a forfeiture under an insurance contract, it must clearly 
appear that the matter was within the contemplation of the parties 
at the time the contract was entered into; and, if the question be 
doubtful, the doubt must be resolved against the insurer, and in 
favor of effectuating the indemnity. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


ACCIDENT INSURANCE—NOTICE OF DISABILITY. 


Where insured under an accident policy was by reason of his injuries 
and of the administration of opiates in the treatment thereof, ren- 
dered unconscious for the period of three weeks, he was excused 
irom complying with a condition of the policy requiring written no- 
tice of injuries to be given within ten days, and a notice given with- 
in a reasonable time after insured became conscious was sufficient, 
especially in view of the fact that the policy did not include a stipu- 
lation requiring compliance therewith as to notice under such cir- 
cumstances, 


[For a cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 
539. 


ACCIDENT rr OCCUPATION 
BURDEN OF PROOF 


If, sie an accident policy, a certain occupation was classed in the 
manual of defendant association as hazardous, rendering a higher 
rate of premium necessary, or affording a lesser amount of indem- 
nity with the same premium than that pertaining to the ordinary 
occupation of insured, it was a matter within the knowledge of in- 
surer, and the burden rested on it in an action on the policy to 
establish the same. 


ale _ cases, see Insurance, Cent. Dig. §§ 1653, 1654; Dec. Dig. § 
46. 


POLICY—CONSTRUCTION. 


The conditions of an insurance policy, providing for the forfeiture of 
indemnity if insured engage in an occupation or act other than that 
mentioned in the policy, are strictly construed against the insurer. 


[For other cases, see Insurance, Cent. Dig. §§ 295-206; Dec. Dig. § 146.] 
ACCIDENT INSURANCE—EXTRAHAZARDOUS RISK. 


That defendant insurance company had classified in its manual laborers 
engaged about an oilcloth and linoleum factory, and also laborers 
about oil wells, under an extra hazard did not amount to such clas- 
sification of labor in handling gasoline, there being no specification 
as to the handling of gasoline. 

[For other cases see Insurance, Cent. Dig. § 879; Dec. Dig. § 339.] 


% Decision rendered, Oct. 2,1909. 121S.W. Rep. 785. 
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KELLY VS. UNITED STATES HEALTH & ACCIDENT 
INS. CO.* 


(Supreme Court of South Carolina.) 


ACCIDENT POLICY—WARRANTIES—“WAIVER”. 

In an action on an accident policy, the first defense was an exposure to 
danger, which limited recovery to one-fifth of the policy and the 
second defense was the untruth of the warranties as to health and 
habits, which, under the policy, made it void. On the trial plaintiff 
admitted on record the untruth of the warranties. Before trial de- 
fendant tendered one-fifth of the policy, in accordance with the first 
defense, which plaintiff refused. Held, that the tender was no waiver 
of a right to insist on the second defense, as there was no evidence 
that when the offer was made the defendant knew the false war- 
i a “waiver” being the voluntary relinquishment of a known 
right. 

[For other cases, see Insurance, Dec. Dig. § 388.] 


|For = definitions, see Words and Phrases, vol. 8, pp. 7375-7381, 7831- 
7932 


ACCIDENT POLICY—BREACH OF WARRANTY—ACTION—IN- 
STRUCTION. 


It was error to charge that defendant must prove the breach of warranty 
in an accident policy by the preponderance of the evidence, where 
the breach was admitted. 


{For other cases, see Insurance, Dec. Dig. § 660.] 
% Decision rendered, Oct. 28,1909. 558. E. Rep. 949. 
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HEALTH—SURET Y—BURGLARY—MARINE—MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


LEHIGH VALLEY R. CO. 
v8. 


PROVIDENCE-WASHINGTON INS. CO. (No. 262.)* 


CONSTRUCTION OF CONTRACT—LIMITATION OF ACTION. 


An open policy of marine insurance issued to a carrier on its cargoes, 
insuring them “for account of whtom it may concern” », contained a 
provision that no actions should be maintained thereon “unless com- 
menced within the time of twelve months next after the disaster 
causing such loss or damage shall occur’. Held, that such policy 
was not one of liability insurance, but that the sinking of a vessel, 
causing damage to its cargo, was the “disaster” causing the loss, 
and that the insured had immediately a right of action for the bene- 
fit of any party in interest, independently of any antecedent recovery 
against it by the cargo owner, and that an action was barred in 
twelve months thereafter. 


{For other cases, see Insurance, Dec. Dig. § 622.] 


[Conditions in policy as to time for bringing suit, see notes to Steel vs. 
Phoenix Ins. Co., 2 C. C. A. 473; Rogers vs. Home Ins. Co., 35 C. 
C. A. 404.] 


Appeal from the District Court of the United States for the 
Southern District of New York. 

For opinion below, see 167 Fed. 223. 

In the policy sued upon the respondent insured the libelant, 
“for account of whom it may concern, on all kinds of grain and 
flaxseed against any and all risks and perils of fire, inland navi- 
gation and transportation, the property of the assured or held in 
trust or custody, or as freighter, forwarder, bailee or common 
carrier, while on board barge or barges, lighter or lighters, boat 
or boats, float or floats”. On January 23, 1903, while the policy 
was in force, 4,500 bushels of wheat covered by it and in the 
course of transportation by the libelant as common carrier were 
damaged by the sinking of a canal boat upon which they were 
loaded. The owners of the wheat assigned their claim for its loss 
to one Bradley, who in March, 1906, obtained a decree against 
the libelant in the District Court. In April, 1907, this decree was 
affirmed on appeal by this court. The libelant paid the amount 
“% Decision rendered, May 191909. 172 Bed. Rep.364...2#2#202#2#2#2#0@#202#2°° 


‘ 
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of the decree and within twelve months thereafter brought this 
action to recover the amount so paid together with expenses. 

The District Court held that the respondent was not liable 
because: (1) The action was not commenced within the time 
limited by the following provision of the policy: “It is further 
hereby expressly provided that no suit or action against said 
company for the recovery of any claim upon, under, or by virtue 
of this policy shall be sustainable in any court of law or chan- 
cery, unless such suit or action shall be commenced within the 
time of twelve months next after the disaster causing such loss 
or damage shall occur; and in case any such suit or action shall 
be commenced against said company after the expiration of 
twelve months next after the disaster causing such loss or dam- 
age shall have occurred, the lapse of time shall be taken and 
claimed as conclusive evidence against the validity of the claim 
thereby attempted to be enforced.” (2) The policy provided that 
it should not apply, should there be any existing insurance by the 
owner of the goods, and there was such insurance. 


Before Lacombe, Coxe, and Noyes, Circuit Judges. 


ROBINSON, BIDDLE & BENEDICT (U.S. Montgomery, of coun- 
sel), for Appellant. 
JAMES J. MACKLIN (De Lagnel Berier, of counsel), for Appellee. 


Noyes, C. J. (after stating the facts as above). 

The question of primary importance in this case is whether 
the action was commenced within the twelve-months limitation 
period of the policy. If the limitation is a bar there is no neces- 
sity for considering the other questions presented. The disaster 
which caused the damage to the grain occurred in 1903. If this 
were the “disaster” of the limitation clause, this action—begun 
in 1907—was commenced too late. If, on the other hand, the 
decree which held the libelant liable was, with respect to it, the 
“disaster”, the action was commenced in time. In other words, 
the question is whether the policy can be treated as one of lia- 
bility insurance. 

As already shown, the libelant was insured “for account of 
whom it may concern”, and the policy covered the grain while 
in the custody of the libelant as a common carrier or bailee. We 
think that upon the occurrence of the damage by the sinking of 
the vessel the libelant had immediately a cause of action upon 
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the policy. As bailee and carrier it had a special property in 
the wheat. Moreover, its right to recover upon the policy was 
not merely for its own benefit, but for the benefit of the other 
interested parties. It is true that after payment to the general 
owner recovery upon the policy would have afforded reimburse- 
ment as in the case of liability insurance. But that did not 
make it a liability insurance policy. As already stated, the libel- 
ant had the right to recover independently of any antecedent re- 
covery against it and to hold the amount recovered either for its 
own benefit by way of reimbursement or for the benefit of other 
parties in interest. It follows, therefore, that as the libelant 
could have brought suit immediately after the accident, the limi- 
tation clause operated as a bar to this action, which was com- 
menced several years afterward. 

The next question is whether the respondents waived the de- 
fense of the limitation cause. A waiver is the intentional re- 
linquishment of a known right. We see nothing in the record 
showing that the respondent or its agent intended to waive this 
defense. The testimony concerning a promise to bear a part of 
the expenses of the litigation is entirely insufficient to establish 
such a waiver. The fact that the respondent insisted upon other 
defenses did not amount to a waiver of this defense. Moreover, 
we find nothing operating against the respondent by way of es- 
toppel. : ‘ 

The decree of the District Court is affirmed with costs. 
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SUPREME COURT OF MISSISSIPPI. 


QUACKENBOSS Et AL. 
v8. 


INSURANCE CO. OF NORTH AMERICA, 
OF PHILADELPHIA. (No. 13,906).* 


MARINE INSURANCE—CONTRACT—‘EXTERNAL VIO- 
LENCE”. 


The’ “external violence” intended by a marine policy, exempting the in- 
surer from liability for loss occasioned by the bursting of the boil- 
ers, unless caused by unavoidable external violence, is violence ex- 
ternal to the vessel, and not merely external to the boilers, 

[For other cases, see Insurance, Cent. Dig. § 1105; Dec. Dig. § 402.] 

[For other definitions, see Words and Phrases, vol. 3, pp. 2619-2620. ] 


<a INSURANCE—ACTION—EVIDENCE — ADMISSIBIL- 


Where, in an action on a marine policy exempting insurer from liability 
for loss by the bursting of the boilers, unless caused by external 
violence, there was no evidence on which an expert could base his 
opinion that a boiler explosion was due to violence external to the 
vessel, the opinion of the expert as to the cause of the explosion 
was immaterial. 


[For other cases, see Insurance, Cent. Dig. § 1689; Dec. Dig. § 658.] 


Appeal from Circuit Court, Warren County; John N. Bush, 
Judge. 

Action by Ida L. Quackenboss, administratrix, and others, 
against the Insurance Company of North America, of Philadel- 
phia. From a judgment for defendant, plaintiffs appeal. Af- 
firmed. . 


SmitH, HirsH & LANDAN and Pat HENry, for Appellants. 
McLAURIN, ARMISTEAD & BRIEN and STEPHENS, LINCOLN 
& STEPHENS, for Appellee. 


SMITH, J. 
Appellants obtained from appellee a policy of marine insur- 
ance for $6,000 upon the steamer W. T. Scovell for a term of 
one year, commencing on the 29th day of August, 1906, at noon, 
and terminating on the 29th day of August, 1907, at noon. This 
policy provided that: “The perils which this company assume 
under this policy are the unavoidable dangers of rivers, of fires, 
*% Decision rendered, Oct. 25,1909. 508. Rep. 444. 
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and of jettisons, that shall cause loss or damage to said vessel 
or any part thereof, excepting * * * any loss or damage arising 
from or occasioned by the bursting of boilers, the collapsing of 
flues, or the derangement or breaking of engines or machinery, 
or from consequences of any character resulting from either of 
the foregoing exceptions, unless the same be caused by unavoid- 
able external violence.” During the time for which said policy 
was to be in force, and while the said boat was lying at the land- 
ing, her boilers exploded, wrecked the boat and caused it to 
sink and become a total loss. Appellee having denied liability 
on the policy, this suit was instituted in the court below to re- 
cover on same. From a judgment in favor of appellee, this ap- 
peal is taken. 


There was no evidence that the explosion was other than the 
ordinary explosion of a boiler, caused by the pressure of the 
steam within except that the engineer of the boat, examining 
one of the “sheets of the boiler which had been blown upon the 
bank, discovered an inward indentation thereon. In order to 
prove that the explosion was caused by unavoidable external 
violence, this engineer, who qualified as an expert and was be- 
ing examined as a witness for appellant, was asked by appellant 
this question: “The boiler in good condition, as you stated, and a 
sufficient quantity of water therein, and that fusible plug in good 
condition, taking this indentation in the bottom of the boiler 
into consideration, what, in your opinion, produced that trouble?” 
Which question was objected to by appellee, the objection sus- 
tained, and this ruling of the court is assigned for error. We are 
therefore called upon to pass upon the correctness of the action 
of the court below in thus refusing to allow the witness to testify 
as an expert to what violence, in his opinion, caused the explo- 
sion of the boiler. 

The correct answer to this proposition is necessarily involved 
in the prior determination of the question whether the terms of 
the policy cover only violence external to the boat—the thing 
insured. It has been decided in the case of Citizens’ Ins. Co. vs. 
Glasgow, 9 Mo. 411, that only violence external to the boat is 
covered by the terms of this policy, and we think that is the 
correct view. This being so, and the evidence in this case clearly 
showing that the explosion was not due to violence external to 
the boat, it becomes immaterial whether the witness had testi- 
fied that in his opinion the explosion was due to violence ex- 
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ternal to the boat, since there were no facts in evidence on which 
he could have based such an opinion. 

The action of the court below was therefore correct, and the 
judgment is affirmed. 
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